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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12CFR  Part  701 

RIN  3133-AD71 

Short-Term,  Small  Amount  Loans 

agency:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Final  rule. 

SUMMARY:  NCUA  is  amending  its  general 
lending  rule  to  enable  Federal  credit 
unions  (FCUs)  to  offer  short-term,  small 
amount  loans  (STS  loans)  as  a  viable 
alternative  to  predatory  payday  loans. 
The  amendment  permits  FCUs  to  charge 
a  higher  interest  rate  for  an  STS  loan 
than  is  permitted  under  the  general 
lending  rule,  but  imposes  limitations  on 
the  permissible  term,  amount,  and  fees 
associated  with  an  STS  loan.  This  final 
rule  also  requires  an  FCU  to  set  a  cap 
on  the  total  dollar  amount  of  STS  loans 
it  will  make  and  to  set  a  length  of 
membership  requirement  of  at  least  one 
month.  Also,  any  loan  under  this  rule 
must  be  fully  amortized.  The  STS  loan 
alternative  will  assist  FCUs  in  meeting 
their  mission  to  promote  thrift  and  mbet 
their  members’  credit  needs, 
particularly  the  provident  needs  of 
members  of  modest  means.  Permitting  a 
higher  interest  rate  for  STS  loans  will 
allow  FCUs  to  make  loans  cost  effective 
while  the  limitations  will  appropriately 
constrain  the  product  to  meeting  its 
purpose  as  an  alternative  to  predatory 
credit  products.  This  final  rule  also 
includes  guidance  in  the  form  of  “best 
practices”  FCUs  should  consider 
incorporating  into  their  individual  STS 
programs. 

DATES:  This  rule  will  become  effective 
on  October  25,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Justin  M.  Anderson,  Staff  Attorney, 
Office  of  General  Counsel,  at  the  above 
address  or  telephone  (703)  518-6540. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Credit  Union  Act  (the 
Act)  permits  FCUs  to  make  loans  and 
extend  lines  of  credit  to  members  but 
prohibits  FCUs  from  charging  an  annual 
percentage  rate  (APR),  inclusive  of  all 
finance  charges,  above  15%.  12  U.S.C. 
1757(5)(A)(vi).  The  Act,  however, 
permits  the  NCUA  Board  (the  Board), 
after  considering  certain  statutory 
criteria,  to  establish  a  higher  interest 
rate  ceiling  in  18-month  cycles.  Id.  At 
its  July  2009  meeting,  the  Board 
reapproved  an  APR  ceiling  of  18%, 
effective  until  March  10,  2011.  NCUA 
Letter  to  Federal  Credit  Unions  09- 
FCU-06  (July  2009). 

The  Board  reviewed  NCUA’s 
regulatory  structure  and  recognized  that 
under  this  current  structure  many  FCUs 
could  not  provide  their  members  with  a 
reasonable  alternative  to  traditional 
payday  loans.  The  Board,  therefore, 
considered  amending  its  regulations  to 
provide  FCUs  with  a  regulatory 
structure  under  which  they  could  offer 
a  responsible  payday  loan  alternative  to 
members  in  a  safe  and  sound  manner. 

B.  Proposed  Rule 

On  April  29,  2010,  the  Board  issued 
a  proposed  rule  amending  §  701.21  to 
increase  the  interest  rate  ceiling  for  STS 
loans,  provided  FCUs  made  the  loans 
within  the  requirements  of  the  rule.  75 
FR  2447  (May  5,  2010).  The  Board  also 
specifically  asked  for  comments  on  the 
issues  of  amortization,  utilizing  a  36% 
APR  inclusive  of  all  fees,  and  requiring 
members  to  participate  in  direct  deposit 
or  payroll  deduct.  The  comment  period 
closed  on  July  6,  2010.  The  Board 
received  33  comments  from:  Two  credit 
union  trade  associations;  one  bank  trade 
association;  two  private  citizens;  sixteen 
credit  unions;  seven  State  credit  union 
leagues;  three  consumer  advocacy 
groups;  one  credit  union  service 
organization;  and  one  philanthropic 
foundation.  Commenters  addressed  a 
wide  range  of  issues  including  the 
different  requirements  of  the  rule,  those 
areas  where  the  Board  specifically 
requested  comment,  and  other  aspects 
of  payday  lending  that  were  not  related 
to  this  rule. 


C.  Summary  of  Comments 

1.  General 

While  most  commenters  supported 
the  idea  and  framework  of  the  rule, 
many  commenters  offered  a  suggestion 
on  one  or  more  aspects  of  the  proposal. 
There  were,  however,  three  commenters 
that  supported  the  proposed  rule  as 
drafted,  four  that  did  not  support  the 
rule,  and  one  that  only  provided  details 
about  its  payday  alternative  program. 

The  commenters  that  supported  the  rule 
as  written  believe  the  rule  would  be  a 
valuable  tool  FCUs  could  use  to  assist 
their  members,  is  in  line  with  the 
mission  and  purpose  of  the  FCU  charter, 
and  would  provide  members  with  a  way 
to  safely  break  the  payday  loan  cycle. 

Of  the  commenters  that  did  not 
support  the  rule,  one  commenter 
generally  opposed  the  idea  of  payday 
lending  and  believed  NCUA  should 
monitor  and  regulate  existing  programs, 
rather  than  help  foster  an  alternative. 
Two  other  commenters  did  not  believe 
the  terms  of  the  rule  would  be  attractive 
to  FCUs  or  borrowers.  Finally,  one 
commenter  believed  credit  unions 
should  he  permitted  to  develop  their 
own  programs  instead  of  NCUA  creating 
one.  With  respect  to  the  last  comment, 
the  Board  notes  this  final  rule  does  not 
prohibit  an  FCU  from  continuing  or 
participating  in  a  closed  or  open-end 
payday  loan  program  that  operates 
successfully  and  legally  under  NCUA’s 
Regulations  and  the  Federal  Reserve 
Board’s  Regulation  Z  (Reg  Z).  12  CFR 
Part  226. 

2.  Specific  Comments  and  NCUA’s 
Response 

The  remaining  25  commenters 
generally  supported  the  rule,  but  offered 
suggestions  on  specific  aspects  of  the 
rule  or  provided  comments  on  the 
sections  where  the  Board  specifically 
requested  comments.  The  Board 
considered  all  of  the  comments  and 
modified  the  final  rule  where 
appropriate.  The  specific  comments  and 
NCUA’s  responses  are  discussed  in  the 
following  section-by-section  analysis. 

a.  Permissible  Interest  Rate 

A  majority  of  the  commenters 
believed  an  interest  rate  ceiling  of  1000 
basis  points  above  the  established 
general  interest  rate  ceiling,  as  set  by  the 
Board,  was  sufficient  for  FCUs  offering 
an  STS  product.  As  noted  above,  the 
Board  set  interest  rate  ceiling  is 
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currently  at  18%.  A  few  other 
commenters,  however,  provided 
alternative  suggestions  for  the  Board’s 
consideration.  Two  commenters 
believed  the  interest  rate  ceiling  for  STS 
loans  should  be  higher  to  account  for 
the  higher  degree  of  risk  associated  with 
this  type  of  lending,  but  did  not  provide 
a  specific  interest  rate  they  favored.  Two 
other  commenters  believed  a  36%  all 
inclusive  APR  was  appropriate,  citing  a 
relation  to  the  Department  of  Defense 
(DOD)  regulations  and  the  need  to  keep 
costs  as  low  as  possible  for  borrowers. 

Two  commenters  advocated 
maximum  flexibility  and  believed  FCUs 
should  be  permitted  to  choose  between 
a  36%  all  inclusive  APR  and  the 
proposed  rate  and  fee  structure.  One 
commenter  believed  the  APR  for  STS 
loans  should  be  36%  plus  a  $20 
application  fee.  Other  individual 
commenters  suggested  approaches,  such 
as  an  18%  APR  with  a  broader 
definition  of  finance  charges,  allowing  a 
28%  APR  for  all  legally  permissible 
payday  programs,  and  not  increasing  the 
APR  at  all. 

The  Board  has  considered  these 
comments  and,  based  on  the  reasons  set 
forth  in  the  preamble  to  the  proposed 
rule,  has  decided  to  proceed  with  the 
proposed  structure  of  an  APR  1000  basis 
points  above  the  Board  approved 
interest  rate  ceiling,  which  currently 
would  be  28%,  and  a  $20  application 
fee. 

With  respect  to  the  comments  on 
FCUs  being  able  to  offer  this  product  to 
members  of  the  military,  the  Board 
notes  that  the  definition  of  a  payday 
loan  in  the  DOD  regulations  would  not 
include  most  loans  made  under  this 
final  rule.  The  DOD  regulations  provide 
the  following  definition  of  a  payday 
loan: 

(i)  Payday  loans.  Closed-end  credit 
with  a  term  of  91  days  or  fewer  in  which 
the  amount  financed  does  not  exceed 
$2,000  and  the  covered  borrower: 

(A)  Receives  funds  from  and  incurs 
interest  and/or  is  charged  a  fee  by  a 
creditor,  and  contemporaneously  with 
the  receipt  of  funds,  provides  a  check  or 
other  payment  instrument  to  the 
creditor  who  agrees  with  the  covered 
borrower  not  to  deposit  or  present  the 
check  or  payment  instrument  for  more 
than  one  day,  or; 

(B)  Receives  funds  from  and  incurs 
interest  and/or  is  charged  a  fee  by  a 
creditor,  and  contemporaneously  with 
the  receipt  of  funds,  authorizes  the 
creditor  to  initiate  a  debit  or  debits  to 
the  covered  borrower’s  deposit  account 
(by  electronic  fund  transfer  or  remotely 
created  check)  after  one  or  more  days. 
This  provision  does  not  apply  to  any 
right  of  a  depository  institution  under 


statute  or  common  law  to  offset 
indebtedness  against  funds  on  deposit 
in  the  event  of  the  covered  borrower’s 
delinquency  or  default. 

32  CFR  232.2.  Under  the  terms  of  this 
final  rule,  all  STS  loans  will  be  for  less 
than  $2,000  and  many  will  have 
maturities  less  than  91  days.  The  terms 
of  this  final  rule,  however,  do  not 
require  an  FCU  to  obtain  a  check  or 
payment  instrument  or  authorization  to 
debit  a  member’s  account 
contemporaneously  with  an  extension 
of  credit.  Further,  NCUA  does  not 
generally  expect  FCUs  to  need  to  require 
a  check  or  payment  instrument  and,  as 
discussed  below,  FCUs  are  prohibited 
from  conditioning  the  extension  of 
credit  on  a  member’s  consent  for 
electronic  debit.  An  FCU,  therefore,  will 
typically  be  able  to  offer  loans  under  the 
terms  of  this  rule  to  members  of  the 
military  without  violating  the  DOD 
regulations. 

b.  Loan  Term 

Approximately  one-third  of  the 
commenters  submitted  comments  on  the 
proposed  permissible  loan  term.  Of 
those  commenters,  most  believed  the 
minimum  loan  term  should  be  greater 
than  30  days,  with  commenters  citing  a 
range  between  90-120  days  as  an 
acceptable  minimum  term.  Some 
commenters  also  believed  the  maximum 
loan  terms  should  also  be  longer,  citing 
12  to  18  months  as  an  acceptable  range 
for  the  maximum  loan  term.  The 
commenters  who  advocated  for  a  longer 
term  believed  that  a  longer  term  was 
necessary  to  enable  borrowers  to  pay 
back  a  loan  in  small,  more  manageable 
payments. 

After  considering  the  comments  and 
for  the  reasons  articulated  in  the 
preamble  to  the  proposed  rule,  the 
Board  has  decided  to  keep  the  proposed 
terms  of  a  minimum  maturity  of  one 
month  and  a  maximum  maturity  of  six 
months.  The  Board  believes  this  final 
rule  should  provide  a  high  level  of 
protection  for  borrowers,  and  is 
concerned  that  longer  term  loans  may 
actually  have  unintended  negative 
consequences.  The  Board  is  specifically 
concerned  that  borrowers  with  longer 
term  STS  loans  may  continue  to  use 
payday  lenders  to  cover  expenses  that 
arise  during  repayment.  While  it  is 
possible  that  this  scenario  may  also 
occur  under  the  maturity  structure  in 
this  rule,  the  Board  believes  loans  with 
maturities  between  one  and  six  months 
will  provide  borrowers  with  frequent 
enough  access  to  credit  to  minimize  the 
need  for  additional  loans  from  payday 
lenders.  To  effectuate  the  beneficial 
nature  of  a  one  to  six  month  maturity 


and  ensure  maximum  borrower 
protection,  the  Board  is  reaffirming  its 
statement  in  the  preamble  to  the 
proposed  rule  that  FCUs  should 
'Structure  the  terms  of  an  STS  loan  in  a 
way  that  allows  a  borrower  to  repay  the 
loan  in  the  given  term.  NCUA  will 
scrutinize  an  FCU’s  program  to  ensure 
loans  are  being  made  in  a  way  that 
provides  a  member  with  the  best  chance 
to  successfully  repay  a  loan  made  under 
this  rule. 

c.  Number  of  Loans  and  Roll-Overs 

Approximately  one-third  of  the 
commenters  addressed  the  issues  of  roll¬ 
overs  and  the  permissible  number  of 
loans.  While  most  commenters  agreed 
the  final  rule  should  prohibit  roll-overs, 
there  were  three  commenters  that 
believed  roll-overs  could  be  appropriate 
in  limited  circumstances.  The 
commenters  cited  that  without  roll¬ 
overs  a  borrower  who  cannot  pay  off  the 
loan  within  the  loan  term  will  incur  late 
fees  and,  possibly,  a  negative  entry  on 
his  or  her  credit  report.  Also,  one 
commenter  asked  for  further 
clarification  of  the  term  “roll-over”  in 
the  final  rule. 

After  considering  these  comments,  the 
Board  has  determined  to  keep  the 
prohibition  against  roll-overs,  but  will 
provide  some  flexibility  in  the  final  rule 
so  borrowers  can  meet  their  payment 
obligations  without  incurring  additional 
fees.  While  the  Board  continues  to 
disagree  that  roll-overs  are  ever 
appropriate,  it  believes  permitting  FCUs 
to  extend  the  term  of  a  loan,  without 
any  additional  fees,  may  be  beneficial  to 
both  FCUs  and  borrowers.  The 
prohibition  against  roll-overs  in  this 
rule  applies  to  situations  in  which  a 
borrower  is  charged  additional  fees  for 
extending  or  “re-borrowing”  funds  to 
avoid  delinquency.  Under  this  rule,  an 
FCU  may,  however,  extend  the  term  of 
the  loan,  within  the  maximum  loan  term 
set  by  this  rule,  provided  the  FCU  does 
not  charge  any  additional  fees,  except 
interest,  or  extend  any  additional  funds. 
For  example,  if  a  borrower  takes  out  a 
$300  loan  for  three  months  and,  at  some 
point  within  those  three  months,  is 
unable  to  continue  making  payments, 
the  FCU  can  extend  the  loan  term  for 
another  one  to  three  months,  but  cannot 
extend  any  new  credit  or  charge 
additional  fees  in  connection  with  this 
extension.  The  Board  believes  allowing 
for  an^xtension  without  any  additional 
fees  will  provide  borrowers  with  the 
best  opportunity  to  repay  the  loan  and 
avoid  delinquencies.  NCUA  generally 
expects  FCUs,  however,  to  set  the  term 
and  amount  of  the  loan  in  a  way  that 
allows  borrowers  to  repay  it  within  the 
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term  and  avoid  the  need  to  extend  a 
loan. 

With  respect  to  the  number  of  loans, 
most  commenters  believed  there  should 
be  a  higher  limit  on  the  number  of  loans 
a  borrower  may  have  in  a  12-month 
period  or  no  cap  at  all.  Commenters 
believed  that  the  number  imposed  in  the 
proposed  rule  was  too  limiting  and 
could  drive  borrowers  back  to  payday 
lenders. 

After  considering  these  comments  the 
Board  has  determined  to  proceed  with 
the  terms  in  the  proposed  rule,  which 
limit  FCUs  to  making  only  one  loan  at 
a  time  to  a  member  and  no  more  than 
three  in  any  rolling  six-month  period.  In 
response  to  the  commenters  advocating 
for  a  higher  number  of  loans,  the  Board 
disagrees  that  a  limited  number  of  loans 
will  push  borrowers  back  to  payday 
lenders.  As  noted  above,  the  Board 
intends  this  rule  to  provide  borrowers 
with  enough  access  to  credit  to  preclude 
the  need  for  a  borrower  to  also  borrow 
from  a  payday  lender.  The  Board  also 
intends  this  rule  to  help  borrowers 
curtail  the  repetitive  use  of  payday 
loans  and  transition  them  to  more 
mainstream  financial  products  and  more 
responsible  borrowing.  A  cap  of  three 
loans  in  any  rolling  six-month  period 
coupled  with  the  minimum  and 
maximum  maturities,  set  out  above, 
achieves  this  balance  of  providing 
borrowers  with  sufficient  access  to 
credit  while  helping  borrowers 
transition  from  a  reliance  on  repetitive 
borrowings. 

d.  Application  Fee  and  Amount  of  the 
Loan 

Approximately  one-half  of  the 
commenters  addressed  the  appropriate 
amount  of  an  application  fee.  Two 
commenters  believed  $20  was  an 
appropriate  amount  but  two  other 
commenters  felt  an  application  fee 
should  be  capped  at  $25.  Of  the 
remaining  commenters,  four  believed 
the  application  fee  should  be  higher,  but 
did  not  provide  a  specific  amount  and 
several  commenters  believed  FCUs 
should  be  permitted  to  set  their  own 
application  fees  in  accordance  with 
Regulation  Z  or  the  application  fee 
should  be  tied  to  the  amount  of  the  loan. 
All  commenters  who  sought  a  higher 
application  fee  cited  an  increased  risk  in 
this  type  of  lending.  Two  commenters 
believed  FCUs  should  charge  a  borrower 
only  one  $20  application  fee  every  six 
months  and  two  commenters  believed 
the  Board  should  not  permit  FCUs  to 
charge  any  fees  for  these  loans, 
including  application  and  late  fees.  All 
commenters  who  favored  a  lower  fee  or 
no  fee  cited  a  minimal  underwriting 
process  that  does  not  justify  a  fee. 


After  considering  the  comments,  the 
Board  has  decided  to  keep  the  proposed 
maximum  application  fee  of  $20.  While 
the  Board  agrees  that  this  type  of 
lending  is  inherently  riskier  than  many 
other  types  of  lending,  it  is  interest 
income  and  not  the  application  fee  that 
allows  FCUs  to  offset  the  higher  degree 
of  risk.  The  Board  notes,  Reg  Z  limits 
application  fees  to  the  recovery  of  costs 
associated  with  processing  applications 
for  credit  that  are  charged  to  all 
consumers  who  apply,  regardless  if 
credit  is  actually  extended.  12  CFR 
226.4(c)(1).  For  the  reasons  articulated 
in  the  preamble  to  the  proposed  rule, 
the  Board  believes  a  maximum 
application  fee  of  $20  is  sufficient  to 
allow  FCUs  to  recoup  the  costs 
associated  with  processing  an 
application  for  an  STS  loan.  With  regard 
to  those  commenters  who  argued  for  a 
lower  application  fee  or  a  restriction 
that  application  fees  be  charged  only 
once  in  a  six-month  period,  the  Board 
points  out  that  $20  under  this  rule  is  the 
maximum  amount  FCUs  can  charge  for 
an  application  fee  and  that  FCUs  are 
still  bound  by  the  definition  of 
application  fee  in  Reg  Z.  As  such,  an 
FCU’s  application  fee  can  only  be  the 
amount  needed  to  recoup  the  actual 
costs  associated  with  processing  an 
application.  If  an  FCU  undertakes  a 
more  limited  application  process  with 
repeat  borrowers,  there  would  be  no 
justification  for  charging  the  same 
application  fee  each  time  the  borrower 
applied.  NCUA  will  scrutinize 
application  fees  to  ensure  FCUs  are 
using  the  fee  to  recoup  costs  associated 
with  processing  an  application  and  not 
to  account  for  the  riskier  nature  of  this 
type  of  lending. 

On  the  issue  of  the  permissible 
amount  of  a  loan,  slightly  less  than  one- 
half  of  the  commenters  provided 
suggestions.  A  majority  of  the 
commenters  believed  the  minimum  loan 
amount  should  be  less  than  $200,  citing 
a  high  demand  for  loans  between  $50 
and  $100.  One  commenter  believed  the 
minimum  loan  amount  was  acceptable, 
but  the  maximum  loan  amount  should 
be  $2,500.  Finally,  one  commenter 
believed  that  the  maximum  amount 
should  be  lowered  because  most  payday 
borrowers  cannot  pay  back  $1,000,  even 
over  a  six-month  period. 

The  Board  believes  the  proposed 
minimum  loan  amount  of  $200  and  the 
proposed  maximum  amount  of  $1000 
are  appropriate  and  has  included  these 
amounts  in  the  final  rule.  With  respect 
to  those  commenters  who  advocated  for 
a  lower  minimum  amount,  the  Board 
notes,  as  discussed  above,  that  this  rule 
does  not  prohibit  FCUs  from  making 
smaller  loans  that  are  legal  under 


NCUA’s  regulations  and  Reg  Z.  Also,  as 
noted  in  the  preamble  to  the  proposed 
rule,  a  minimum  loan  amount  of  $200 
is  in-line  with  the  typical  loan  extended 
to  payday  loan  borrowers. 

In  response  to  the  commenter  who 
argued  that  the  maximum  loan  amount 
should  be  $2,500,  the  Board  does  not 
believe  it  would  be  prudent  to  allow 
FCUs  to  lend  amounts  over  $1,000  to 
borrowers  at  terms  of  six  months  or  less. 
As  noted  in  the  preamble  to  the 
proposed  rule,  the  Board  chose  a 
maximum  loan  amount  of  $1,000 
because  it  may  allow  borrowers  to  repay 
loans  from  payday  lenders  and 
transition  to  more  traditional  FCU 
products  while  still  being  a  manageable 
short-term  loan. 

Finally,  in  response  to  the  comment 
that  most  borrowers  could  not  pay  back 
$1,000  in  six  months  and,  therefore,  the 
maximum  amount  should  be  lower,  the 
Board  notes  the  discussion  above 
regarding  the  impetus  for  a  maximum 
loan  of  $1,000.  In  addition,  as  discussed 
earlier  in  this  preamble,  the  Board 
expects  FCUs  to  extend  loans  to 
borrowers  in  amounts  and  under  terms 
in  which  the  borrower  can  manage 
repayment  of  the  loan,  within  the 
confines  of  this  rule. 

e.  Amortization  and  Length  of 
Membership  Requirements 

In  response  to  the  Board’s  specific 
request  for  comment  on  the  issue  of 
amortization,  approximately  one-third 
of  the  commenters  provided  a  response. 
The  majority  of  those  commenters 
believed  that  the  final  rule  should 
require  FCUs  to  fully  amortize  STS 
loans.  There  were  two  commenters, 
however,  that  believed  FCUs  should 
have  the  option  to  use  balloon 
payments,  citing  that,  in  limited 
circumstances,  balloon  payments  may 
actually  benefit  members. 

The  Board  agrees  with  the  majority  of 
the  commenters  that  FCUs  should  fully 
amortize  loans  made  under  this  rule, 
and  is  including  a  specific  requirement 
in  the  final  rule.  The  Board  notes  that 
balloon  payments  often  create 
additional  difficulty  for  borrowers 
trying  to  repay  their  loans,  and  requiring 
FCUs  to  fully  amortize  the  loans  will 
allow  borrowers  to  make  manageable 
payments  over  the  term  of  the  loan, 
rather  than  trying  to  make  one  large 
payment.  Under  the  requirement  to 
amortize  a  loan,  FCUs  must  structure 
the  payments  so  that  the  borrower  is 
paying  a  portion  of  the  principal  and 
interest  in  equal  or  near-equal 
installments  on  a  periodic  basis  over  the 
course  of  the  loan.  While  the  Board  is 
not  prescribing  specific  payment 
schedules,  i.e.,  monthly  or  bi-weekly. 
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FCUs  should  offer  payment  schedules 
that  allow  borrowers  to  easily  repay  the 
loan  within  the  given  term. 

Approximately  one-quarter  of  the 
commenters  addressed  the  issue  of  a 
length  of  membership  requirement.  Of 
those  commenters,  all  but  one  believed 
FCUs  should  have  the  option  to  impose 
a  length  of  membership  requirement, 
but  that  it  should  not  be  a  regulatory 
requirement.  The  Board  disagrees  that 
FCUs  should  have  the  option  of  setting 
a  length  of  membership  requirement 
and  has  included  a  requirement  in  the 
final  rule  that  FCUs  set  a  length  of 
minimum  membership  requirement  of 
at  least  one  month.  The  Board  wants  to 
provide  FCUs  with  as  much  flexibility 
as  possible  in  developing  an  STS  loan 
program,  but  it  must  consider  the  riskier 
nature  of  this  type  of  loan  and  the  safety 
and  soundness  of  the  FCUs  offering 
them.  The  Board  believes  a  minimum 
membership  requirement  of  one  month 
will  build  a.  meaningful  relationship 
between  the  borrower  and  the  FCU  and 
help  reduce  the  chance  of  a  borrower 
defaulting  on  an  STS  loan.  While  the 
final  rule  imposes  a  minimum 
requirement  of  one  month,  individual 
FCUs  should  evaluate  their  risk 
tolerance  and  set  a  membership 
requirement  accordingly. 

f.  Lending  Cap  and  Payroll  Deduct/ 

Direct  Deposit 

Less  than  a  quarter  of  the  commenters 
addressed  the  issue  of  a  lending  cap.  Of 
those  commenters,  there  was  an  even 
split  between  the  number  of 
commenters  that  believed  NCUA  should 
impose  a  cap  and  those  that  believed  the 
Board  should  permit  FCUs  to  set  their 
own  cap.  The  Board  received  three 
suggestions  on  how  to  establish  a  cap: 
Setting  a  cap  at  20%  of  net  worth;  5- 
10%  of  assets;  and  a  cap  only  on  the 
dollar  amount  of  total  loans  made  as  a 
percentage  of  net  worth. 

After  considering  these  comments,  the 
Board  has  decided  to  require  FCUs  to 
set  a  cap  in  their  written  lending 
policies  on  the  aggregate  dollar  amount 
of  loans  outstanding  not  to  exceed  20% 
of  total  net  worth.  While  the  Board 
believes  it  is  preferential  to  allow  an 
FCU  to  evaluate  its  own  risk  tolerance 
and  resources  in  setting  a  cap,  the  Board 
also  wants  to  provide  FCUs  with  a 
ceiling  to  ensure  any  cap  set  by  an  FCU 
is  sufficient  from  a  safety  and  soundness 
perspective.  The  Board  believes  a  cap 
on  the  aggregate  dollar  amount  with  a 
ceiling  of  20%  net  worth  will  be 
sufficient  to  ensure  FCUs  are  not 
exposed  to  unnecessary  risks  and  their 
resources  are  not  stretched.  Depending 
on  the  success  of  these  programs,  the 


Board  can  consider  raising  the  cap 
ceiling  at  a  later  date. 

Over  half  of  the  commenters 
addressed  the  issue  of  requiring  credit 
unions  to  provide  STS  loans  only  to 
members  that  had  direct  deposit  or 
authorized  payroll  deduction.  Of  those 
commenters,  nearly  three-quarters 
believed  FCUs  should  have  the  option 
to  require  direct  deposit  or  payroll 
deduct  as*part  of  their  program,  but  it 
should  not  be  a  regulatory  requirement. 
One  commenter  believed  it  should  be  a 
regulatory  requirement  and  three 
believed  the  rule  should  specifically 
prohibit  the  practices.  One  of  the 
commenters  that  believed  the  rule 
should  prohibit  the  practices  stated  that 
requiring  payroll  deduct  to  obtain  a  loan 
was  prohibited  by  the  Federal  Reserve 
Board’s  Regulation  E. 

The  Board  agrees  with  a  majority  of 
the  commenters  that  direct  deposit  and 
payroll  deduct  for  members  should  not 
be  regulatory  requirements.  While  the 
Board  believes  direct  deposit  is  a  useful 
tool  for  limiting  risk,  it  recognizes  that 
a  regulatory  requirement  may  restrict 
FCUs  from  offering  STS  loans  to 
members  who  may  not  have  access  to 
direct  deposit.  Rather,  the  Board 
believes  an  FCU  should  be  able  to 
evaluate  its  risk  tolerance  and  members’ 
needs  in  determining  whether  or  not  to 
require  members  to  participate  in  direct 
deposit  in  order  to  borrow  an  STS  loan. 

On  the  issue  of  payroll  deduct,  the 
Board  notes  that  Regulation  E  prohibits 
financial  institutions,  including  FCUs, 
from  conditioning  an  extension  of  credit 
to  a  consumer  on  the  consumer’s 
repayment  by  preauthorized  electronic 
fund  transfers.  12  CFR  205.10(e)(1). 
However,  under  Regulation  E,  FCUs  can 
offer  members  a  lower  rate  or  other 
incentives  if  they  participate  in  payroll 
deduct.  12  CFR  Part  205,  Supplement  I, 
205.10(e)(1).  The  Board  believes  that 
payroll  deduction  is  an  important  tool 
for  FCUs  to  utilize  in  lowering  the  risk 
associated  with  these  loans.  Based  on 
these  considerations,  the  Board  will  let 
individual  FCUs  decide  if  they  wish  to 
provide  an  incentive  to  or  encourage 
members  to  utilize  payroll  deduct  or 
other  pre-authorized  electronic  fund 
transfers,  but  will  not  include  any 
regulatory  requirement.  The  Board  is 
also  modifying  the  best  practices  section 
in  the  final  rule  to  reflect  these  legal 
considerations  regarding  payroll 
deduction. 

g.  Underwriting  and  Best  Practices 
In  addition  to  comments  on  the 
specific  requirements  of  the  rule,  the 
Board  also  received  a  few  comments 
requesting  that  it  not  require  specific 
underwriting  criteria  in  the  regulation 


and  also  not  change  the  best  practices 
section  into  regulatory  requirements. 
With  regard  to  underwriting,  the  Board 
will  proceed  with  the  approach  in  the 
proposed  rule  that  an  FCU  is  required 
to  establish  underwriting  standards  in 
its  written  lending  policies,  but  the 
Board  will  not  require  specific 
standards.  The  Board  believes  an  FCU  is 
in  the  best  position  to  evaluate  the 
needs  of  its  members  and  its  risk 
tolerance  and  set  appropriate 
underwriting  standards.  The  Board  will 
also  keep  the  underwriting  in  the  best 
practices  section  to  provide  FCUs  with 
guidance  on  how  to  structure 
underwriting  for  STS  loans.  With 
respect  to  the  best  practice  section,  the 
Board  will  keep  the  approach  in  the 
proposed  rule  and  offer  this  section  as 
guidance  and  not  as  a  regulatory 
requirement.  While  the  Board  believes 
the  suggestions  in  the  best  practices 
section  may  be  beneficial  to  FCUs  and 
members,  the  Board  also  believes  an 
FCU  should  have  flexibility  to 
determine  the  features  of  its  own 
program. 

h.  Other  Comments 

In  addition  to  the  comments 
addressed  above,  the  Board  received 
several  comments  that  did  not  address 
specific  features  of  the  rule,  but  warrant 
a  discussion  in  this  preamble.  Several 
commenters  asked  NCUA  to  collect  data 
about  STS  loans  under  this  rule  and 
reevaluate  the  requirements  in  a  year. 
The  Board  agrees  with  these 
commenters  and  will  modify  the  5300 
call  report  by  January  2011  to  include 
new  sections  to  evaluate  loan  programs 
under  this  rule.  One  year  from  the 
effective  date  of  this  final  rule  the  Board 
will  evaluate  the  data  collected  on  the 
5300  call  report  and  reevaluate  the 
requirements  in  the  final  rule. 

There  were  also  several  commenters 
that  urged  NCUA  to  take  enforcement 
actions  against  FCUs  that  are  offering 
predatory  payday  lending  products.  The 
Board  notes  that  NCUA  staff  will 
continue  to  investigate  programs  that 
may  be  predatory  in  nature  and  take 
action  where  appropriate. 

D.  Dodd-Frank  Wall  Street  Reform  and 
Consumer  Protection  Act  (The  Dodd- 
Frank  Act) 

The  Dodd-Frank  Act,  signed  into  law 
by  President  Obama  on  July  21,  2010, 
includes,  as  Title  XII,  the  Improving 
Access  to  Mainstream  Financial 
Institutions  Act  of  2010  (Title  XII).  Title 
XII  includes,  among  other  things, 
Federal  assistance  to  Federally-insured 
financial  institutions  that  are  providing 
small-dollar  value  loans.  Specifically, 

§  1205  of  Title  XII  authorizes  the 
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Secretary  of  the  Treasury  to  establish 
multi-year  demonstration  programs  by 
means  of  grants,  cooperative 
agreements,  financial  agency 
agreements,  and  similar  contracts  or 
undertakings  with  eligible  entities  to 
provide  low-cost,  small  loans  to 
consumers  that  will  provide  alternatives 
to  more  costly  small  dollar  loans.  The 
Dodd-Frank  Wall  Street  Reform  and 
Consumer  Protection  Act,  Public  Law 
111-203,  §  1205  (2010).  Institutions 
participating  in  programs  under  this 
section  are  required  to  promote  and 
provide  financial  education  and  literacy 
to  small-dollar  loan  borrowers. 

In  addition,  section  1206  amends  the 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1994  by 
requiring  the  Community  Development 
Fund  (the  Fund)  to  make  grants  to 
community  development  financial 
institutions  (CDFIs)  and  to  any  other 
Federally  insured  depository  institution 
with  a  primary  mission  to  serve  targeted 
investment  areas  to  enable  such 
institutions  to  establish  a  loan-loss 
reserve  fund  to  defray  the  costs  of  a 
small  dollar  loan  program  established  or 
maintained  by  such  institution.  Id.  at 
section  1206(a)(1).  Institutions  accepting 
grants  under  this  section  are  required  to 
provide  non-Federal  matching  funds  in 
an  amount  equal  to  50%  of  the  grant. 
This  section  also  requires  the  Fund  to 
make  technical  assistance  grants  to  be 
used  for  technology,  staff  support,  and 
other  costs  associated  with  establishing 
a  small-dollar  loan  program.  To  receive 
a  grant  or  technical  assistance  grant 
under  this  section,  a  financial 
institution  must  have  or  establish  a 
program  with  loans  under  $2,500  that 
are  paid  in  installments  with  no  pre¬ 
payment  penalties,  and  the  institution 
must  report  payments  of  the  loan  to  at 
least  one  consumer  reporting  agency 
and  meet  any  other  affordability 
requirements  established  by  the 
Administrator  of  the  Fund.  Id.  at  section 
1206(b).  Title  XII  also  grants  the 
Secretary  of  the  Treasury  the  authority 
to  issue  regulations  implementing  and 
administering  the  grants  and  programs 
discussed  in  Title  XII.  Id.  at  section 
1209. 

The  Board  would  like  to  clarify  that 
the  requirements  of  this  final  rule  will 
not  prohibit  an  FCU,  which  is  otherwise 
eligible,  from  receiving  a  grant  or 
participating  in  a  program  under  Title 
XII.  The  requirements  and  best  practices 
guidance  in  the  final  rule  are  in  line 
with  the  requirements  imposed  by  Title 
XII  on  participating  financial 
institutions.  FCUs  will  be  able  to 
comply  with  the  requirements  of  the 
final  rule  to  take  advantage  of  the  higher 


interest  rate  and  still  be  within  the 
limitations  of  Title  XII. 

As  discussed  above,  the  Secretary  of 
the  Treasury  has  the  authority  to  issue 
regulations  implementing  Title  XII  and 
the  Administrator  of  the  Fund  can 
impose  other  affordability  requirements 
for  grants.  The  Board  will  review  any 
regulations  or  requirements  related  to 
the  Title  XII  grants  and  programs  and 
compare  them  to  the  requirements  in 
the  final  rule  to  ensure  FCUs  with  STS 
loan  programs  can  continue  to  take 
advantage  of  the  benefits  included  iii 
Title  XII. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCtJA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  proposed  rule  may  have  on  a 
substantial  number  of  small  credit 
unions  (those  under  $10  million  in 
assets).  This  final  rule  increases  the 
interest  rate  ceiling  for  STS  loans  and 
sets  out  several  STS  loan  program 
requirements  an  FCU  must  meet  to  take 
advantage  of  the  higher  interest  rates. 
The  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions,  and, 
therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996,  Public  Law  104-121,  provides 
generally  for  congressional  review  of 
agency  rules.  A  reporting  requirement  is 
triggered  in  instances  where  NCUA 
issues  a  final  rule  as  defined  by  Section 
551  of  the  Administrative  Procedures 
Act.  5  U.S.C.  551.  The  Office  of 
Information  and  Regulatory  Affairs,  an 
office  within  OMB,  is  currently 
reviewing  this  rule,  and  NCUA 
anticipates  it  will  determine  that,  for 
purposes  of  SBREFA,  this  is  not  a  major 
rule. 

Paperwork  Reduction  Act 

This  rule  adds  a  requirement  that 
Federal  credit  unions  establish  a  cap  on 
short-term,  small-dollar  loans  in  their 
general  written  lending  policies,  which 
Federal  credit  unions  are  already 
required  to  maintain  and  is  currently 
approved  under  the  Paperwork 
Reduction  Act  control  number  3133- 
0139.  NCUA  has  determined  that  the 
requirements  of  this  rule  are  additions 
to  an  FCU’s-customary  business  records 
and  do  not  increase  the  paperwork 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  and  regulations 


of  the_  Office  of  Management  and 
Budget. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  actions  on 
State  and  local  interests.  In  adherence  to 
fundamental  federalism  principles, 
NCUA,  an  independent  regulatory 
agency  as  defined  in  44  U.S.C.  3502(5), 
voluntarily  complies  with  the  executive 
order.  The  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  connection  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  final  rule  does  not 
constitute  a  policy  that  has  federalism 
implications  for  purposes  of  the 
executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

NCUA  has  determined  that  this  final 
rule  would  not  affect  family  well-being 
within  the  meaning  of  section  654  of  the 
Treasury  and  General  Government 
Appropriations  Act,  1999,  Public  Law 
105-277,  112  Stat.  2681  (1998). 

List  of  Subjects  in  12  CFR  Part  701. 
Credit  unions.  Federal  credit  unions. 

By  the  National  Credit  Union 
Administration  Board  on  September  16, 
'2010. 

Mary  Rupp, 

Secretary  of  the  Board. 

■  For  the  reasons  discussed  above,  the 
National  Credit  Union  Administration  is 
amending  12  CFR  chapter  VI  as  set  forth 
below: 

PART  701— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

■  1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755, 1756, 
1757, 1759, 1761a,  1761b,  766,  1767, 1782, 
1784, 1787, 1789.  Section  701.6  is  also 
authorized  by  15  U.S.C.  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq.; 
42  U.S.C.  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  42  U.S.C.  4311- 
4312. 

■  2.  In  §  701.21  add  paragraph  (c)(7)(iii) 
to  read  as  follows: 

§  701 .21  Loans  to  members  and  lines  of 
credit  to  members. 

★  *  *  *  ★ 

(c)  *  *  * 
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(7)*  *  * 

(iii)  Short-term,  small  amount  Loans 
(STS  loans).  (A)  Notwithstanding  the 
provisions  in  §  701.21(c){7)(ii),  a  Federal 
credit  union  may  charge  an  interest  rate 
of  1000  basis  points  above  the 
maximum  interest  rate  as  established  by 
the  Board,  provided  the  Federal  credit 
union  is  mciking  a  closed-end  loan  in 
accordance  with  the  following 
conditions: 

(1)  The  principal  of  the  loan  is  not 
less  than  $200  or  more  than  $1000; 

(2)  The  loan  has  a  minimum  maturity 
term  of  one  month  and  a  maximum 
maturity  term  of  six  months; 

(3)  The  Federal  credit  union  does  not 
make  more  than  three  STS  loans  in  any 
rolling  six-month  period  to  any  one 
borrower  and  makes  no  more  than  one 
short-term,  small  amount  loan  at  a  time 
to  a  borrower; 

(4)  The  Federal  credit  union  must  not 
roll-over  any  STS  loan; 

(A)  The  prohibition  against  roll-overs 
does  not  apply  to  an  extension  of  the 
loan  term  within  the  maiximum  loan 
terms  in  paragraph  (c)(7)(iii)(3)  provided 
the  Federal  credit  union  does  not  charge 
any  additional  fees  or  extend  any  new 
credit. 

(B)  (Reserved] 

(5)  The  Federal  credit  union  fully 
amortizes  the  loan; 

(6)  The  Federal  credit  union  sets  a 
minimum  length  of  membership 
requirement  of  at  least  one  month; 

(7)  The  Federal  credit  union  charges 
an  application  fee  to  all  members 
applying  for  a  new  loan  that  reflects  the 
actual  costs  associated  with  processing 
the  application,  but  in  no  case  may  the 
application  fee  exceed  $20;  and 

(8)  The  Federal  credit  union  includes, 
in  its  written  lending  policies,  a  limit  on 
the  aggregate  dollar  amount  of  loans 
made  under  this  section  of  a  maximum 
of  20%  of  net  worth  and  implements 
appropriate  underwriting  guidelines  to 
minimize  risk;  for  example,  requiring  a 
borrower  to  verify  employment  by 
producing  at  least  two  recent  pay  stubs. 

(B)  STS  Loan  Program  Guidance  and 
Best  Practices.  In  developing  a 
successful  STS  loan  program,  a  Federal 
credit  union  should  consider  how  the 
program  will  help  benefit  a  member’s 
financial  well-being  while  considering 
the  higher  degree  of  risk  associated  with 
this  type  of  lending.  The  guidance  and 
best  practices  are  intended  to  help 
Federal  credit  unions  minimize  risk  and 
develop  a  successful  program,  but  are 
not  an  exhaustive  checklist  and  do  not 
guarantee  a  successful  program  with  a 
low  degree  of  risk. 

(1)  Program  Features.  Several  features 
that  may  increase  the  success  of  an  STS 
loan  program  and  enhance  member , 


benefit  include  adding  a  savings 
component,  hnancial  education, 
reporting  of  members’  payment  of  STS 
loans  to  credit  bureaus,  or  electronic 
loan  transactions  as  part  of  an  STS 
program.  In  addition,  although  a  Federal 
credit  union  cannot  require  members  to 
authorize  a  payroll  deduction,  a  Federal 
credit  union  should  encourage  or 
incentivize  members  to  utilize  payroll 
deduction. 

(2)  Underwriting.  Federal  credit 
unions  need  to  develop  minimum 
underwriting  standards  that  account  for 
a  member’s  need  for  quickly  available 
funds,  while  adhering  to  principles  of 
responsible  lending.  Underwriting 
standards  should  address  required 
documentation  for  proof  of  employment 
or  income,  including  at  least  two  recent 
paycheck  stubs.  FCUs  should  be  able  to 
use  a  borrower’s  proof  of  recurring 
income  as  the  key  criterion  in 
developing  standards  for  maturity 
lengths  and  loan  amounts  so  a  borrower 
can  manage  repayment  of  the  loan.  For 
members  with  established  accounts, 
FCUs  should  only  need  to  review  a 
member’s  account  records  and  proof  of 
recurring  income  or  employment. 

(3)  Risk  Avoidance.  Federal  credit 
unions  need  to  consider  risk  avoidance 
strategies,  including:  requiring  members 
to  participate  in  direct  deposit  and 
conducting  a  thorough  evaluation  of  the 
Federal  credit  union’s  resources  and 
ability  to  engage  in  an  STS  loan 
program. 

*  *  ★  *  * 

[FR  Doc.  2010-23610  Filed  9-23-10;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 0-0364;  Directorate 
Identifier  2009-NE-27-AD;  Amendment  39- 
16446;  AD  2010-20-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB211  Trent  700  and  Trent  800 
Series  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing  • 
airworthiness  information  (MCAI) 
issued  by  an  aviation  authority  of 
another  country  to  identify  and  correct 


an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

In  completing  a  review  of  Engine  Manual 
repair/acceptance  limits  for  titanium 
compressor  shafts,  Rolls-Royce  has  found  the 
specified  limits  to  be  incorrect  such  that  the 
shot  peened  surface  layer  at  life  critical 
features  (the  axial  dovetail  slots)  may  have 
been  inadvertently  removed  in-service. 
Removal  of  the  shot  peened  layer  results  in 
increased  vulnerability  of  the  part  to  tensile 
stresses,  which  could  reduce  the  life  of  the 
shaft  to  below  the  published  life  limits. 

We  are  issuing  this  AD  to  prevent 
failure  of  the  intermediate-pressure  (IP) 
and  high-pressure  (HP)  shaft,  which 
could  result  in  an  overspeed  condition, 
possible  uncontained  disc  failure  and 
damage  to  the  airplane. 

DATES:  This  AD  becomes  effective 
October  29,  2010. 

ADDRESSES:  The  Docket  Operations 
office  is  located  at  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue,  SE.,  West  Building  Ground 
Floor,  Room  W12-140,  Washington,  DC 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  e-mail:  james.lawrence@faa.gov; 
telephone  (781)  238-7176;  fax  (781) 
238-7199. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  April  7,  2010  (75  FR  17630). 
That  NPRM  proposed  to  correct  an 
unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

In  completing  a  review  of  Engine  Manual 
repair/acceptance  limits  for  titanium 
compressor  shafts,  Rolls-Royce  has  found  the 
specified  limits  to  be  incorrect  such  that  the 
shot  peened  surface  layer  at  life  critical 
features  (the  axial  dovetail  slots)  may  have 
been  inadvertently  removed  in-service. 
Removal  of  the  shot  peened  layer  results  in 
increased  vulnerability  of  the  part  to  tensile 
stresses,  which  could  reduce  the  life  of  the 
shaft  to  below  the  published  life  limits.  The 
acceptable  limits  for  material  loss  on  these 
surfaces  have  now  been  corrected  in  the 
Engine  Manual. 

This  AD  identifies  shafts  for  which  such 
dressing  operations  have  been  known  to  have 
been  carried  out  and  requires  that  an 
inspection  for  compliance  with  the  corrected 
Engine  Manual  limits  be  accomplished  and 
that  the  shafts  be  dispositioned  accordingly. 
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Comments 

We  reviewed  the  available  data, 
including  the  comments  received,  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed. 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
considered  the  comments  received. 

Requests  To  Change  Paragraphs  (e)(1) 
and  (e)(2)  of  the  Proposed  AD 

Two  commenters.  The  Boeing 
Company  and  American  Airlines,  aslc  us 
to  change  paragraphs  (e)(1)  and  (e)(2)  of 
the  proposed  AD  to  clarify  the  focused 
inspections  and  to  include  a  reference  to 
Rolls-Royce  (RR)  Alert  Non- 
Modification  Service  Bulletin  (NMSB) 
RB.211-72-AG086. 

The  Boeing  Company  asks  us  to 
change  paragraph  (e)(2)  to  include  a 
reference  to  RR  Alert  NMSB  RB. 211-72- 
AG086.  They  state  that  guidance  on  full- 
focused  inspections  and  acceptance 
limits  can  be  found  in  either  the  current 
applicable  RR  engine  manual  or  RR 
Alert  NMSB  RB.211-72-AG086.  The 
Boeing  Company  feels  that  the 
information  contained  in  the  engine 
manual  is  not  as  clear  or  as  accessible 
as  in  the  RR  Alert  NMSB  and  that 
including  the  RR  Alert  NMSB,  as  an 
additional  source  of  guidance,  will 
assist  the  operators  in  conducting  the 
associated  inspections  properly. 

We  agree.  We  changed  paragraph 
(e)(2)  to  include  a  reference  to  RR  Alert 
NMSB  RB.211-72-AG086. 

American  Airlines,  asks  us  to  change 
paragraph  (e)(1)  to  include  a 
requirement  for  “all  applicable  focus 
inspection  subtasks  of  the  IP  and  HP 
compressor  shafts  *  *  *”  American 
Airlines  states  that  the  Rolls-Royce 
Time  Limits  Manual  and  the  applicable 
Engine  Inspection  Tasks  do  not  use 
“full-focused  inspection”  terminology 
(as  used  in  the  NPRM).  American 
Airlines  believes  that  the  AD 
terminology  should  be  consistent  with 
the  manuals. 

We  agree.  We  changed  paragraph 
(e)(1)  to  state  “Perform  a  one-time, 
piece-part,  full  inspection,  including  all 
applicable  focus  inspection  Subtasks,  of 
the  IP  and  HP  compressor  shafts,  listed 
by  part  number  and  serial  number  in 
Table  1  of  this  AD,  before  exceeding  the 
compliance  period  specified  in  Table  1 
of  this  AD.” 

Conclusion 

We  reviewed  the  available  data, 
including  the  comment[s]  received,  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
with  the  changes  described  previously. 


We  determined  that  these  changes  will 
not  increase  the  economic  burden  on 
any  operator  or  increase  the  scope  of  the 
AD. 

Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  AD  would  affect  about 
12  products  of  U.S.  registry.  We  also 
estimate  that  it  would  take  about  8 
work-hours  per  product  to  comply  with 
this  AD.  The  average  labor  rate  is  $85 
per  work-hour.  Required  parts  would 
cost  about  $15,000  per  product.  Based 
on  these  figures,  we  estimate  the  cost  of 
the  AD  on  U.S.  operators  to  be  $188,160. 
Our  cost  estimate  is  exclusive  of 
possible  warranty  coverage. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  gpvernment  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  Februa^  26, 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 


Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (phone 
(800)  647-5527)  is  provided  in  the 
ADDRESSES  section.  Gomments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2010-20-11  Rolls-Royce  pic:  Amendment 
39-16446.  Docket  No.  FAA-2010-0364; 
Directorate  Identifier  2009-NE-27-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  October  29,  2010. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Rolls-Royce  pic 
model  (RR)  RB211  Trent  768-60,  772-60, 
772B-60, 875-17,  877-17,  884-17,  884B-17, 
892-17,  892B-17,  and  895-17  turbofan 
engines  that  have  a  compressor  shaft  listed 
by  part  number  and  serial  number  in  Table 

1  of  this  AD.  These  engines  are  installed  on, 
but  not  limited  to.  Airbus  A330  series  and 
Boeing  777  series  airplanes 

Reason 

(d)  This  AD  results  from  a  review  of  engine 
manual  repair/acceptance  limits  for  titanium 
compressor  shafts  by  RR.  We  are  issuing  this 
AD  to  prevent  failure  of  the  intermediate- 
pressure  (IP)  and  high-pressure  (HP)  shaft, 
which  could  result  in  an  overspeed 
condition,  possible  uncontained  disc  failure 
and  damage  to  the  airplane. 

Actions  and  Compliance 

(e)  Unless  already  done,  do  the  following 
actions. 

(1)  Perform  a  one-time,  piece-part,  full 
inspection,  including  all  applicable  focus 
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inspection  Subtasks,  of  the  IP  and  HP 
compressor  shafts  listed  by  part  number  and 
serial  number  in  Table  1  of  this  AD  before 


exceeding  the  compliance  period  specified  in 
Table  1  of  this  AD. 

(2)  Guidance  on  full  and  focused 
inspections  and  acceptance  limits  can  be 

Table  1— List  of  Affected  Shafts 


found  in  the  current,  applicable  RR  engine 
manual  and  RR  Alert  Non-Modification 
Service  Bulletin  (NMSB)  RB.211-72-AG086. 


Engine  series 

Affected  component 

Shaft  serial  no. 

Compliance  period 
(flight  cycles  in 
service  after 
December  4,  2008) 

Trent  8(X)  . 

1-8  IP  Compressor  Shaft . 

FK24100 

MW01 15238 

750 

Trent  800  . 

1-4  HP  Compressor  Shaft  . 

FK32580 

MW0115512 

750 

Trent  800  . 

1-4  HP  Compressor  Shaft  . 

FK32580  1 

MW0004708 

2000 

Trent  800  . 

1-4  HP  Compressor  Shaft . 

FK32580 

MW00063868 

2500 

Trent  800  . 

1-8  IP  Compressor  Shaft . 

FK24100 

DN65507 

2500 

Trent  800  . 

1-8  IP  Compressor  Shaft . 

FK24100 

DN65158 

2500 

Trent  800  . 

1-4  HP  Compressor  Shaft  . 

FK32580 

MW01 25467 

3500 

Trent  800  . 

1-4  HP  Compressor  Shaft . 

FW11590 

DN65189 

3500 

Trent  800  . 

1-8  IP  Compressor  Shaft . 

FK24100 

MW0091518  . 

3500 

Trent  800  . 

1-8  IP  Compressor  Shaft . 

FK24100 

MW01 26365 

3500 

Trent  800  . 

1—8  IP  Compressor  Shaft . 

FK24100 

DN66422  ' 

4750 

T rent  800  . 

1-8  IP  Compressor  Shaft . 

FK24100 

MW0203314 

4750 

Trent  700  . 

1-8  IP  Compressor  Shaft . . 

FK22279 

DN63228 

3250 

Trent  700  . 

1-8  IP  Compressor  Shaft . 

FK26048 

MW0026046 

4500 

Other  FAA  AD  Provisions 
(0  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  Engine  Certification 
Office,  FAA,  has  the  authority  to  approve 
AMOCs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  CFR  39.19. 

Related  Information 

(g)  Refer  to  MCAI  EASA  Airworthiness 
Directive  2009-0021  (Corrected  February  9, 
2009),  dated  February  6,  2009,  and  RR  Alert 
NMSB  RB.211-72-AG086,  for  related 
information. 

(h)  Contact  )ames  Lawrence,  Aerospace 
Engineer,  Engine  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  e-mail:  james.Iawrence@faa.gov; 
telephone  (781)  238-7176;  fax  (781)  238- 
7199,  for  more  information  about  this  AD. 

Material  Incorporated  by  Reference 

(i)  None. 

Issued  in  Burlington,  Massachusetts,  on 
September  17,  2010. 

Robert  J.  Ganley, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  2010-23831  Filed  9-23-10;  8:45  am] 
BILLING  COOe  4910-13-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


City,  OK  73169;  telephone:  (405)  954- 
4331. 

SUPPLEMENTARY  INFORMATION: 


14  CFR  Part  47 

[Docket  No.  FAA-2008-0188;  Arndt.  No.  47- 
29A] 

RIN  2120-AI89 

Re-Registration  and  Renewai  of 
Aircraft  Registration;  0MB  Approval  of 
Information  Collection;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  approval  of 
information  collection;  correction. 

SUMMARY:  The  FAA  is  correcting  the 
notification  of  the  Office  of  Management 
and  Budget  (OMB)  approval  of 
information  collection  requirements 
contained  in  the  “Re-Registration  and 
Renewal  of  Aircraft  Registration”  final 
rule.  The  final  rule  was  published  on 
July  20,  2010.  Thd»notification  of  OMB 
approval  of  information  collection  was 
published  on  August  30,  2010.  This 
document  corrects  the  OMB  approval 
expiration  date,  referenced  in  the  August 
30,  2010,  notification. 

DATES:  The  final  rule,  including  the 
information  collection  requirements  in 
part  47,  published  July  20,  2010,  at  75 
FR  41968,  and  August  20,  2010,  at  75  FR 
52859,  will  become  effective  on  October 
1,  2010.  The  FAA  received  OMB 
approval  for  the  information  collection 
requirements  on  August  16,  2010. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
G.  Bent,  Civil  Aviation  Registry,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Boulevard,  Oklahoma 


Background 

On  July  20,  2010,  the  FAA  published 
the  final  rule  “Re-Registration  and 
Renewal  of  Aircraft  Registration”  (75  FR 
41968). 

The  final  rule  contained  information 
collection  requirements  in  part  47  that 
had  not  yet  been  approved  by  OMB  at 
the  time  of  publication.  In  accordance 
with  the  Paperwork  Reduction  Act,  the 
FAA  submitted  a  copy  of  the  new 
information  collection  requirements  to 
OMB  for  its  review.  OMB  approved  the 
collection  on  August  16,  2010,  and 
assigned  the  information  collection 
OMB  Control  Number  2120-0729, 
which  expires  on  February  29,  2012.  In 
the  notification  of  OMB  approval 
document  that  was  published  on  August 
30,  2010,  the  FAA  incorrectly  stated  that 
the  expiration  date  was  Februciry  29, 
2010.  The  FAA  also  incorrectly 
referenced  docket  number  FAA-2006- 
0118  instead  of  docket  number  FAA- 
2008-0188.  The  FAA  also  inadvertently 
included  references  to  parts  13  and  91 
in  the  heading  of  the  document; 
however,  parts  13  and  91  did  not 
contain  information  collection 
requirements. 

In  final  rule  FR  Doc.  2010-21561 
published  on  August  30,  2010  (75  FR 
52859),  make  the  following  corrections: 

Corrections  to  Preamble 

m  1.  On  page  52859,  in  the  second 
column,  in  the  third  line  of  the  heading, 
remove  “14  CFR  Parts  13,  47,  and  91” 
and  add  in  its  place  “14  CFR  Part  47.” 
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■  2.  On  page  52859,  in  the  second 
column,  in  the  fourth  line  of  the 
heading,  remove  “FAA-2008-0118”  and 
add  in  its  place  “FAA-2008-0188.” 

■  3.  On  page  52859,  in  the  second 
column,  in  the  fifth  line  of  the  heading, 
remove  “13-34,  47-29,  and  91-318”  and 
add  in  its  place  “47-29.” 

■  4.  On  page  52859,  in  the  third  column, 
in  the  second  paragraph  under 
SUPPLEMENTARY  INFORMATION,  in  the 
twelfth  line,  remove  “February  29,  2010” 
and  add  in  its  place  “February  29,  2012.” 

Issued  in  Washington,  DC,  on  September 

20, 2010. 

Dennis  R.  Pratte,  II, 

Acting  Director,  Office  of  Rulemaking. 

[FR  Doc.  2010-23964  Filed  9-23-10;  8:45  ami 

BtLLING  CODE  4910-13-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docket  No.  RM1 0-22-000;  Order  No.  739] 

Promoting  a  Competitive  Market  for 
Capacity  Reassignment 

September  20,  2010. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  lifts  the  price 
cap  for  all  electric  transmission 
customers  reassigning  transmission 
capacity  based  on  the  Commission’s 
experience  to  date  and  a  two-year  study, 
released  April  15,  2010.  The  removal  of 
the  price  cap  is  intended  to  help 


facilitate  the  development  of  a  market 
for  electric  transmission  capacity 
reassignments  as  a  competitive 
alternative  to  transmission  capacity 
acquired  directly  from  the  transmission 
owner. 

DATES:  Effective  Date:  This  rule  will 
become  effective  September  24,  2010. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Hyde  (Technical  Information), 
Office  of  Energy  Market  Regulation, 
Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
8146. 

A.  Cory  Lankford  (Legal  Information), 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC 
20426,  (202)  502-6711. 
SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Jon  Wellinghoff, 
Chairman:  Marc  Spitzer,  Philip  D.  Moeller, 
John  R.  Norris,  and  Cheryl  A.  LaFleur. 
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1.  Based  on  the  Commission’s 
experience  to  date  and  a  two-year  study, 
released  April  15,  2010, ^  the  Federal 
Energy  Regulatory  Commission  in  this 
Final  Rule  makes  permanent  the  lifting 
of  price  caps  for  transmission  customers 
reassigning  electric  transmission 
capacity.  This  action  is  intended  to 
facilitate  the  development  of  a  market 
for  electric  transmission  capacity 
reassignments  as  a  competitive 
alternative  to  primary  transmission 
capacity. 

I.  Background 

2.  In  Order  No.  888,  the  Commission 
concluded  that  a  transmission 
provider’s  pro  forma  Open  Access 
Transmission  Tariff  (OATT)  must 
permit  explicitly  the  voluntary 
reassignment  of  all  or  part  of  a  holder’s 


’  FERC  Staff,  Staff  Findings  on  Capacity 
Reassignment  (2010),  available  at  http:// 
www.ferc.gov  (Staff  Report). 


firm  point-to-point  capacity  rights  to 
any  eligible  customer.^  The  Commission 
also  found  that  allowing  holders  of  firm 
transmission  capacity  rights  to  reassign 
that  transmission  capacity  would  help 
parties  manage  the  financial  risks 
associated  with  their  long-term 
commitment,  reduce  the  market  power 
of  transmission  providers  by  enabling 
customers  to  compete,  and  foster 
efficient  transmission  capacity 
allocation. 


*  Promoting  Wholesale  Competition  Through 
Open  Access  Non-Oiscriminatoiy  Transmission 
Services  by  Public  Utilities;  Recovery  of  Stranded 
Costs  by  Public  Utilities  and  Transmitting  Utilities, 
Order  No.  888,  61  FR  21540  (May  10, 1996),  FERC 
Stats.  &  Regs,  i  31,036,  at  31,696  (1996),  aider  on 
reh’g.  Order  No.  888-A.  62  FR  12274  (March  14, 
1997),  FERC  Stats.  &  Regs,  f  31,048  (1997),  order 
on  reh’g.  Order  No.  888-B,  81  FERC  1  61,248 
(1997),  order  on  reh’g.  Order  No.  888-C,  82  FERC 
^  61,046  (1998),  affd  in  relevant  part  sub  nom. 
Transmission  Access  Policy  Study  Group  v.  FERC, 
225  F.3d  667  (DC  Cir.  2000),  affd  sub  nom.  New 
York  V.  FERC,  535  U.S.  1  (2002). 


3.  With  respect  to  the  appropriate  rate 
for  transmission  capacity  reassignment, 
the  Commission  concluded  it  could  not 
permit  reassignments  at  market-based 
rates  because  it  was  unable  to  determine 
that  the  market  for  reassigned 
transmission  capacity  was  sufficiently 
competitive  so  that  resellers  would  not 
be  able  to  exert  market  power.  Instead, 
the  Commission  capped  the  rate  at  the 
highest  of:  (1)  The  original  transmission 
rate  charged  to  the  purchaser  (assignor); 
(2)  the  transmission  provider’s 
maximum  stated  firm  transmission  rate 
in  effect  at  the  time  of  the  reassignment; 
or  (3)  the  assignor’s  own  opportunity 
costs  capped  at  the  cost  of  expansion 
(price  cap).  The  ([kimmission  further 
explained  that  opportunity  cost  pricing 
had  been  permitted  at  “the  higher  of 
embedded  costs  or  legitimate  and 
verifiable  opportunity  costs,  but  not  the 
sum  of  the  two  (i.e.,  ‘or’  pricing  is 
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permitted:  ‘and’  pricing  is  not).”  ^  In 
Order  No.  888-A,  the  Commission 
explained  that  opportunity  costs  for 
transmission  capacity  reassigned  by  a 
customer  should  be  measured  in  a 
manner  analogous  to  that  used  to 
measure  the  transmission  provider’s 
opportunity  cost.'* 

4.  To  foster  the  development  of  a 
more  robust  secondary  market  for 
transmission  capacity,  the  Commission, 
in  Order  No.  890,  concluded  that  it  was 
appropriate  to  lift  the  price  cap  for  all 
transmission  customers  reassigning 
transmission  capacity.®  The 
Commission  stated  that  this  would 
allow  transmission  capacity  to  be 
allocated  to  those  entities  that  value  it 
most,  thereby  sending  more  accurate 
price  signals  to  identily  the  appropriate 
location  for  construction  of  new 
transmission  facilities  to  reduce 
congestion.®  The  Commission  also 
found  that  market  forces,  combined 
with  the  requirements  of  the  pro  forma 
OATT  as  modified  in  Order  No.  890, 
would  limit  the  ability  of  resellers, 
including  affiliates  of  the  transmission 
provider,  to  exert  market  power. 

5.  To  enhance  oversight  and 
monitoring  activities,  the  Commission 
adopted  reforms  to  the  underlying  rules 
governing  transmission  capacity 
reassignments.^  First,  the  Commission 
required  that  all  resales  or 
reassignments  of  transmission  capacity 
be  conducted  through  or  otherwise 
posted  on  the  transmission  provider’s 
OASIS  on  or  before  the  date  the 
reassigned  service  commences.®  Second, 
the  Commission  required  that  assignees 
of  transmission  capacity  execute  a 
service  agreement  prior  to  the  date  on 
which  the  reassigned  service 
commences.®  Third,  in  addition  to 
existing  OASIS  posting  requirements, 
the  Commission  required  transmission 
providers  to  aggregate  and  summarize  in 
an  electric  quarterly  report  the  data 
contained  in  these  service  agreements.^® 


^  Order  No.  888,  FEkC  Stats.  &  Regs.  1  31,036  at 
31,740. 

♦Order  No.  888-A,  FERC  Stats.  &  Regs.  1  31,048 
at  30,224. 

s  Preventing  Undue  Discrimination  and 
Preference  in  Transmission  Service,  Order  No.  890, 
72  FR  12266  (March  15,  2007),  FERC  Stats.  &  Regs. 
1  31,241,  at  P  808  (2007),  order  on  reh’g.  Order  No. 
890-A,  73  FR  2984  (January  16,  2008),  FERC  Stats. 
&  Regs.  1  31,261  (2007),  order  on  reh’g.  Order  No. 
890-B,  123  FERC  1  61,299  (2008),  order  on  reh’g. 
Order  No.  890-C,  126  FERC  1  61,228  (2009),  order 
on  clarification.  Order  No.  890-D,  129  FERC  t 
61,126  (2009). 

“Order  No.  890,  FERC  Stats.  4  Regs.  1  31,241  at 
P808. 

^W.  P815. 

»W. 

s/d.  P816. 

'»W.  P817. 


6.  The  Commission  also  directed  staff 
to  closely  monitor  the  reassignment- 
related  data  submitted  by  transmission 
providers  in  their  quarterly  reports  to 
identify  any  problems  in  the 
development  of  the  secondary  market 
for  transmission  capacity  and,  in 
particular,  the  potential  exercise  of 
market  power.^^  Thus,  the  Commission 
directed  staff  to  prepare,  within  six 
months  of  receipt  of  two  years  of 
quarterly  reports,  a  report  summarizing 
its  findings.*^  In  addition,  the 
Commission  encouraged  market 
participants  to  provide  feedback 
regarding  the  development  of  the 
secondary  electric  transmission  capacity 
market  and,  in  particular,  to  contact  the 
Commission’s  Enforcement  Hotline  if 
concerns  arise. 

7.  In  Order  No,  890— A,  the 
Commission  affirmed  its  decision  to 
remove  the  price  cap  on  reassignments 
of  electric  transmission  capacity  but 
granted  rehearing  to  limit  the  period 
during  which  reassignments  may  occur 
above  the  cap.*®  The  period  was  limited 
so  that  the  Commission  could  review 
the  Staff  Report  to  see  if  changes  were 
needed  based  on  the  actual  operation  of 
the  reassignment  program.  Accordingly, 
the  Commission  amended  section  23.1 
of  the  pro  forma  OATT  to  reinstate  the 
price  cap  as  of  October  1,  2010.** 

8.  The  Commission  also  clarified  that, 
as  of  the  effective  date  of  the  reforms 
adopted  in  Order  No.  890,  all 
reassignments  of  electric  transmission 
capacity  must  take  place  under  the 
terms  and  conditions  of  the 
transmission  provider’s  OATT.  As  a 
result,  there  was  no  longer  a  need  for 
the  assigning  party  to  have  on  file  with 
the  Commission  a  rate  schedule 
governing  reassigned  capacity.  To  the 
extent  that  a  reseller  has  a  market-based 
rate  tariff  on  file,  the  provisions  of  that 
tariff,  including  a  price  cap  or  reporting 
obligations,  will  not  apply  to  the 
reassignment  since  such  transactions  no 
longer  take  place  pursuant  to  the 
authorization  of  that  tariff. 

9.  In  Order  No.  890-B,  the 
Commission  clarified  that  the  pro  forma 
OATT  does  not,  and  will  not,  permit  the 
withholding  of  transmission  capacity  by 
the  transmission  provider  and  that  it 
effectively  establishes  a  price  cap  for 
long-term  reassignments  at  the 
transmission  provider’s  cost  of 
expanding  its  system.*®  The 
Commission  further  found  that  the  fact 


”  Id.  P  820. 

'^Id. 

>3  Order  No.  890-A,  FERC  Stats.  &  Regs.  1  31,261 
at  P  388,  390. 

Id.  P  390. 

"Order  No.  890-B,  123  FERC  1  61,299  at  P  78. 


that  a  transmission  provider’s  affiliate 
may  profit  firom  congestion  on  the 
system  does  not  relieve  the  transmission 
provider  of  its  obligation  to  offer  all 
available  transmission  capacity  and 
expand  its  system  as  necessary  to 
accommodate  requests  for  service.*®  The 
Commission  pointed  out  that  customers 
that  do  not  wish  to  participate  in  the 
secondary  market  may  continue  to  take 
service  from  the  transmission  provider 
directly,  just  as  if  the  price  cap  had  not 
been  lifted.* ^ 

10.  With  regard  to  the  Staff  Report, 
the  Commission  clarified  that  staff 
should  focus  on  the  competitive  effects 
of  removing  the  price  cap  for  reassigned 
electric  transmission  capacity.*®  The 
Commission  stated  that  staff  should 
consider  the  number  of  reassignments 
occurring  over  the  study  period,  the 
magnitude  and  variability  of  resale 
prices,  the  term  of  the  reassignments, 
and  any  relationship  between  resale 
prices  and  price  differentials  in  related 
energy  markets.  In  addition,  the 
Commission  directed  staff  to  examine 
the  nature  and  scope  of  reassignments 
undertaken  by  the  transmission 
provider’s  affiliates  and  include  in  its 
report  any  evidence  of  abuse  in  the 
secondary  market  for  transmission 
capacity,  whether  by  those  affiliates  or 
other  customers. 

11.  The  Commission  also  granted 
rehearing  and  directed  each 
transmission  provider  to  include  in  its 
electric  quarterly  report  the  identity  of 
the  reseller  and  indicate  whether  the 
reseller  is  affiliated  with  the 
transmission  provider.*®  The 
Commission  also  directed  each 
transmission  provider  to  include  in  its 
electric  quarterly  reports  the  rate  that 
would  have  been  charged  under  its 
OATT  had  the  secondary  customer 
purchased  primary  service  ft'om  the 
transmission  provider  for  the  term  of  the 
reassignment.®®  The  Commission 
directed  transmission  providers  to 
submit  this  additional  data  for  all 
resales  during  the  study  period  and  to 
update,  as  necessary,  any  previously- 
filed  electric  quarterly  reports  on  or 
before  the  date  they  submitted  their  next 
electric  quarterly  reports. 

12.  On  April  15,  2010,  Commission 
staff  published  its  report  on  the  two- 
year  study  period.®*  The  Staff  Report 
took  a  comprehensive  look  at  electric 
point-to-point  transmission  capacity 


"/d. 

"/d.  P79. 

"/d.  P83. 

";d.P84. 

20 /d. 

2'  FERC  Staff,  Staff  Finding  on  Capacity 
Reassignment  (2010),  available  at  http:// 
www.ferc.gov  (Staff  Report). 
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reassignment  that  occurred  over  the 
period  from  the  second  quarter  of  2007 
through  the  fourth  quarter  of  2009.  Staff 
examined  all  reported  electric 
transmission  reassignments  during  this 
period  on  both  a  national  and  a  regional 
basis.  These  almost  35,000  transactions 
encompassed  65  TWh  of  total  volume 
transferred.  Staff  looked  at  the  data  in  a 
number  of  ways,  in  order  to  better 
understand  the  market  and  to  look  for 
evidence  of  abuse.  In  doing  so,  staff 
looked  at  the  magnitude  and  variability 
of  resale  prices,  and  focused  on  trends 
in  those  numbers  over  time  and  by 
region.  Staff  compared  resale  prices  to 
the  maximum  tariff  rates  that  would 
have  otherwise  been  in  effect  for  those 
transactions.  Further,  staff  looked  at 
reassignments  by  term — hourly,  daily, 
monthly,  and  yearly  and  looked  at 
differences  in  term  by  transmission 
provider  and  by  volume.  Where  the 
receipt  and  delivery  points  of 
transactions  had  reported  price  indices 
with  sufficient  data,  staff  compared  the 
prices  of  reassignments  to  the  energy 
market  spread  (differential  in  prices 
between  the  two  locations)  over  the 
same  time  periods. 

13.  Staff  also  compared  resale  prices 
for  transactions  involving  affiliates 
versus  non-affiliates.  Staff  compared  the 
rate  of  transactions  above  the  cap  for 
both  affiliates  and  non-affiliates.  Staff 
looked  for  additional  forms  of  affiliate 
abuse  such  as  a  transmission  provider 
providing  preferential  treatment  in  the 
allocation  of  reassigned  capacity  to  an 
affiliate.  Staff  also  checked  for 
complaints  of  the  abuse  in  affiliate 
transactions,  as  well  as  for  capacity 
reassignment  in  general. 

14.  Two  weeks  after  the  release  of  the 
Staff  Report,  based  on  the  Commission’s 
experience  in  the  natural  gas 
transportation  market  and  the  Staff 
Report’s  conclusion  that  the  secondary 
market  had  grown  substantially  and  that 
resale  prices  reflected  market 
fundamentals  rather  than  the  exercise  of 
market  power,  the  Commission  issued  a 
Notice  of  Proposed  Rulemaking  (NOPR) 
proposing  to  lift  the  price  cap  for  all 
electric  transmission  customers 
reassigning  transmission  capacity 
beyond  October  1,  2010.  In  addition,  the 
Commission  proposed  to  direct 
transmission  providers  to  submit 
corresponding  revisions  to  their  OATTs 
within  30  days  of  publication  of  the 
Final  Rule  in  the  Federal  Register.  The 
Commission  also  sought  comment  as  to 
whether  there  are  any  other  reforms  that 
it  should  undertake  to  create  a  more 
efficient  and  vibrant  secondary  market 
for  electric  transmission  capacity.  In 
response  to  these  NOPR  proposals,  the 
Commission  received  comments  from 


13  parties,  which  are  addressed 
below.22 

II.  Discussion 

A.  Removal  of  the  Price  Cap 
1.  Comments 

15.  Several  commenters  support  the 
Commission’s  proposal  to  remove  the 
price  cap  on  transmission  reassignments 
permanently.23  They  contend  that 
removal  of  the  cap  will  encourage  the 
development  of  a  more  robust  secondary 
market,  resulting  in  appropriate  price 
signals  and  an  efficient  allocation  of 
transmission  capacity.  Cargill  comments 
that  the  resale  of  transmission  capacity 
at  negotiated  rates  is  consistent  with 
other  Commission  reforms  in  favor  of 
market-based  pricing. 

16.  Despite  their  general  support  for 
the  Commission’s  proposal,  EPSA  and 
PG&E  raise  concerns  about  the  staff 
study  and  the  need  for  transparency. 
EPSA  states  that  the  Staff  Report  shows 
some  gaps  that  will  require  further 
analysis;  such  as  limited  numbers  of 
transmission  providers  reported  and  the 
majority  of  transactions  being  from 
Bonneville.  PG&E  expresses  a  lingering 
concern  about  the  potential  for 
transmission  service  providers  to  raise 
power  prices  in  locations  where  there  is 
insufficient  competition.  EPSA  and 
PG&E  urge  the  Commission  to  continue 
to  monitor  the  capacity  reassignment 
market  as  it  matures  so  that  the 
Commission  will  be  informed  and 
therefore  able  to  direct  necessary 
reforms  to  the  market,  as  the  needed 
reforms  reveal  themselves.  EPSA  further 
urges  the  Commission  to  look  at  ways  of 
increasing  transparency  for  transmission 
capacity  available  for  reassignments  as  a 
way  of  promoting  the  secondary  market 
for  reassignment.  Powerex  comments 
that  there  are  already  a  number  of 
safeguards  including  requirements  that 
transmission  providers  report 
reassignments  on  their  systems  on 
OASIS  and  in  the  electronic  quarterly 
reports  (EQR)  that  should  help  limit 
abuses.  Similarly,  Seattle  comments  that 
reconciliation  of  EQRs,  audits,  and 
OASIS  transactions  would  go  a  long 
way  to  ensure  that  resale  markets  are 
functioning  without  affiliate  abuse. 

1 7.  Bonneville  agrees  that  lifting  the 
price  cap  on  transmission  capacity 
reassignments  appears  to  support  the 
goal  of  a  more  robust  secondary  market 
for  that  capacity  but  asks  the 
Commission  to  recognize  the  position  of 
non-jurisdictional  entities,  such  as 

22  A  list  of  commenters  is  provided  in  Appendix 
A. 

22  E.g.  Bonneville,  Cargill,  EPSA,  FIEG,  PG&E, 
PGE,  Powerex,  Seattle. 


itself.  Bonneville  contends  that  non- 
jurisdictional  entities  may  have  to  place 
conditions  upon  the  removal  of  the  cap 
in  order  to  obtain  reciprocity  and 
comply  with  their  applicable  statutory 
requirements.  Bonneville  contends  that 
if  its  administrator  determines  that 
behavior  associated  with  transmission 
capacity  reassignments  is  occurring  on 
its  system  in  a  manner  that  frustrates  or 
is  otherwise  inconsistent  with  the 
administrator’s  statutory  requirements 
to  make  all  excess  capacity  available  to 
utilities  on  a  fair  and  nondiscriminatory 
basis,  the  administrator  must  be  able  to 
act  promptly  to  stop  that  behavior. 

Thus,  Bonneville  suggests  that  any 
revision  to  section  23  of  Bonneville’s 
OATT  permanently  lifting  the  price  cap 
must  be  conditioned  upon  the 
administrator’s  express  authority  to 
carry  out  this  mandate  including  the 
right  to  reinstate  the  cap  expeditiously 
if  necessary. 

18.  Other  commenters  argue  against 
removal  of  the  price  cap,  contending 
that  staffs  two-year  study  provides 
insufficient  evidence  to  support  a 
finding  that  the  secondary  market  is 
sufficiently  competitive  to  lift  the  price 
caps  or  that  market  forces  or  other 
factors  will  be  effective  to  adequately 
protect  consumers. 2“*  These  commenters 
point  out  that,  although  the  Final  Rule 
would  apply  to  an  estimated  132  public 
utilities,  the  Staff  Report  included  data 
from  only  26  with  79  percent  of  the 
reported  transactions  coming  from 
Bonneville.  These  commenters  also 
point  out  that  the  study  was  performed 
during  a  recession  with  concomitant 
reductions  in  the  demand  for  electricity, 
and  that  Bonneville  is  atypical,  given 
that  it  is  dependent  on  large 
hydroelectric  projects.  APPA  further 
comments  that  because  there  were  so 
few  sales  made  during  the  study  period 
by  affiliates  above  the  rate  cap,  it  would 
appear  that  reinstitution  of  the  cap 
would  not  significantly  dampen  resales 
of  capacity  by  affiliates  of  transmission 
providers. 

19.  TAPS ‘states  that  the  staff  study 
did  not  examine  both  prices  offered  and 
accepted  such  that  the  Commission 
could  determine  the  level  of  market 
interest  in  reassigned  capacity,  whether 
prices  increased,  the  cause  of  price 
changes,  and  whether  those  prices 
remained  in  the  zone  of  reasonableness. 
It  notes  that  the  staff  study  compared 
resale  prices  during  the  study  period  to 
the  tariff  rate,  but  not  to  the  opportunity 
cost  cap,  which  is  likely  higher.  It 
argues  that  accordingly,  the  study  does 
not  show  that  the  price  cap  constrained 

^*E.g.  APPA,  NRECA,  SCE,  TAPS,  Outland,  and 
TDU  Systems. 
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any  prices,  and  thus  it  prevents  a 
finding  that  the  price  cap  is  unjust  and 
unreasonable.  SCE  requests  that  the 
Commission  reconcile  its  proposal  with 
findings  in  the  Staff  Report  that  removal 
of  the  price  cap  does  not  appear  to  be 
primarily  responsible  for  the  observed 
growth  in  the  secondary  market.  It  also 
states  that  the  Staff  Report  did  not 
definitively  conclude  that  there  was  not 
abuse  by  resellers,  even  in  a  period  with 
very  low  demand  and  no  supply 
scarcity.  SCE  states  that  this  is  not 
sufficient  evidence  to  lift  the  price  cap. 
APPA,  SCE  and  TAPS  suggest  that,  if 
the  Commission  wishes  to  lift  the  price 
cap,  it  should  only  do  so  as  a 
continuation  of  the  experiment. 

20.  NRECA,  TAPS,  and  TDU  Systems 
argue  that  the  Staff  Report  does  not 
provide  a  sufficient  factual  basis  for  the 
Commission  to  conclude  that  the  OATT 
section  23.1,  which  reinstates  the  price 
cap  on  October  1,  2010,  is  unjust  and 
unreasonable  or  to  conclude  that 
proposed  revision  is  just  and 
reasonable.  Moreover,  TAPS  and  TDU 
Systems  comment  that  market-based 
reassignment  of  transmission  capacity 
should  not  be  available  to  entities  to  the 
extent  they  lack  market-based  rate 
authority  in  the  area  in  which  the 
transmission  reservation  is  located.  TDU 
Systems  states  that  each  secondary 
transmission  capacity  market  should  be 
looked  at  individually,  and  that  there  is 
no  single,  national  market  for.secondary 
transmission  capacity  rights.  It 
questions  why  the  Staff  Report 
considers  Public  Service  of  New 
Hampshire  (PSNH)  to  be  an  aberration, 
while  the  nearby  Central  Vermont 
Public  Service  Corporation  (Central 
Vermont)  system  is  presented  as 
representing  national  trends. 

21.  TAPS  and  TDU  Systems  further 
contend  that,  to  permit  market-based 
rates,  the  Commission  remains  bound 
by  the  requirement  that  market-based 
rates  be  supported  by  empirical  proof 
that  existing  competition  would  ensure 
that  the  actual  price  is  just  and 
reasonable.25  TDU  Systems  comments 
that  courts  have  held  that 
undocumented  reliance  on  market 
forces  is  insufficient  grounds  for 
authorizing  market-based  rates.^^ 
Moreover,  TAPS  and  TDU  Systems 
argue  that  the  Commission  has  a 
requirement  to  make  an  ex  ante  finding 
of  the  absence  of  market  power  and 
sufficient  post-approval  requirements. 2 7 
SCE  agrees  that  the  Commission  should 


Citing  Farmers  Union  Cent.  Exch.,  Inc.  v.  FERC, 
734  F.2d  1486,  1510  (DC  Cir.  1984)(Farnjers  Union). 

“  Citing  Transwestem  Pipeline,  43  FERC  ^ 
61,240,3161,250  (1988). 

Citing  California  ex.  Rel.  Lockyer  v.  FERC,  383 
F.3d  1006,  1013  (9th  Cir.  2004). 


engage  in  an  ex  ante  competitive 
analysis  to  find  that  the  transmission 
reseller  lacks  market  power,  or  take 
sufficient  steps  to  mitigate  market 
power,  as  well  as  adopt  sufficient  post¬ 
approval  reporting  requirements. 

22.  Outland  states  that  the  pilot 
project  has  allowed  resellers  to  acquire 
capacity  “for  pennies  and  then  hold  up 
the  first  renewable  energy  generator  that 
comes  along  looking  to  use  it.”  2«  It 
states  that  parties  acquire  transmission 
when  they  do  not  need  it  for  a  real 
generation  project,  to  the  detriment  of 
real  projects. 

23.  NRECA,  TAPS,  and  TDU  Systems 
urge  the  Commission,  at  a  minimum,  to 
retain  the  price  cap  on  transmission 
capacity  reassignments  for  transmission 
provider  affiliates  and  retail/merchant 
functions.  TAPS  states  that  the  pattern 
of  affiliate  pricing  reveals  more  about 
corporate  strategy  selected  by  a  few 
corporate  entities  and  general 
conditions  during  an  atypical  period, 
than  confirming  the  Commission’s 
assumption  that  the  rates  for  primary 
capacity  or  competition  in  the 
reassignment  market  will  restrain 
prices.  It  states  that  assuming  that  the 
customer  may  always  take  service  firom 
the  transmission  provider  directly  is 
cold  comfort  if  the  available  capacity 
has  been  assigned  to  the  transmission 
provider’s  affiliate.  NRECA  states  that  a 
larger  portion  of  affiliate  than  non¬ 
affiliate  transactions  occurred  over  the 
cap,  and  points  to  the  PSNH  system 
where  all  reported  transactions 
originated  with  an  affiliate  and  occurred 
over  the  price  cap. 

24.  In  its  supplemental  comments, 
Powerex  expresses  concern  that 
Bonneville  might  reinstate  the  price  cap 
as  of  October  1,  2010,  regardless  of 
Commission  action  in  this  proceeding. 
Powerex  asks  the  Commission  to 
address  the  possible  adverse 
consequences  of  non-jurisdictional 
transmission  providers  reinstating  price 
caps  on  transmission  reassignments  and 
to  provide  guidance  to  customers 
seeking  to  reassign  transmission  on  the 
systems  of  non-jurisdictional 
transmission  providers  that  elect  not  to 
adopt  any  reforms  the  Commission 
directs.  To  address  this  issue,  Powerex 
requests  the  Commission  to  clarify  that 
its  seller-specific  market-based  rate 
schedule  for  transmission  reassignment 
remains  operative.  Alternatively, 
Powerex  seeks  guidance  on  how  to  price 
capacity  reassignments  based  on  the 
customer’s  opportunity  cost  capped  at 
the  transmission  provider’s  cost  of 
expansion. 


2®  Outland  at  1. 


2.  Commission  Determination 
a.  Removal  of  the  Price  Cap 

25.  The  Commission  hereby  adopts  its 
NOPR  proposal  to  lift  the  price  cap  for 
all  reassignments  of  electric 
transmission  capacity  to  become 
effective  October  1,  2010.  Removal  of 
the  price  cap  will  help  foster  the 
development  of  a  more  robust  secondary 
market  for  transmission  capacity 
because  point-to-point  transmission 
service  customers  will  have  increased 
incentives  to  resell  their  service 
whenever  others  place  a  higher  value  on 
it.  Existing  transmission,  therefore,  may 
be  put  to  better,  more  efficient  use. 

26.  Moreover,  removal  of  the  price 
cap  will  promote  the  efficient 
construction  of  new  capacity.  Prices 
serve  as  signals  indicating  where 
capacity  shortages  exist  and  where 
potentially  profitable  construction  can 
take  place.  The  Commission  has 
previously  addressed  the  need  for  new 
transmission  and  established  incentives 
for  its  construction.29  Removing  the 
price  cap  on  sales  of  secondary  electric 
transmission  capacity  is  one  way  to 
create  the  proper  incentives  for  new 
transmission  investment  in  this 
industry.  Areas  with  congestion  tend  to 
have  higher  prices  and  thus  signal  the 
need  for  investment. 2“  However,  if 
prices  for  reassigned  capacity  exceed 
the  cost  of  construction  of  new 
transmission,  the  customer  could 
request  service  from  the  transmission 
provider  which  would  support 
investment  in  new  transmission  and 
lower  costs  prospectively  by  relieving 
constrained  transmission  capacity. 

Thus,  the  price  of  reassigned  capacity 
will  remain  effectively  capped  at  the 
cost  of  new  transmission.  We  therefore 
reaffirm  the  Commission’s  finding  in 
Order  No.  890— A  that  removal  of  the 
price  cap  for  reassigned  capacity  will 
help  establish  a  competitive  market  for 
secondary  transmission  capacity  that 
will  send  more  accurate  signals  and  that 
such  price  signals  will  promote  more 
efficient  use  of  the  electric  transmission 
system.2^ 

27.  Our  continued  regulatory 
oversight  will  also  limit  the  potential  for 
the  exercise  of  market  power.  We  are 


Promoting  Transmission  Investment  through 
Pricing  Reform,  Order  No.  679,  71  FR  43294  (July 
.  31,  2006),  FERC  Stats.  &  Regs.  ^  31,222  (2006), 
order  on  reh’g.  Order  No.  679-A,  72  FR  1152  ^ 
(January  10,  2007),  FERC  Stats.  &  Regs.  *8  31,236 
(2006),  order  on  reh'g,  119  FERC  ^  61,062  (2007). 

See  Interstate  Nat’I  Gas  Ass’n  of  America  v. 
FERC,  285  F.3d  18.  32-34  (DC  Cir.  2002)  [INGAA) 
(“[BJrief  spikes  in  moments  of  extreme  exigency  are 
completely  consistent  with  competition,  reflecting 
scarcity  rather  than  monopoly.”). 

Order  No.  890-A,  FERC  Stats.  &  Regs.  "J  31,261 
at  P  388. 
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not  deregulating  or  otherwise  adopting 
roarket-based  rates  for  the  provision  of 
transmission  service  under  the  pro 
forma  OATT.  Transmission  providers 
will  continue  to  be  obligated  to  offer 
available  transfer  capability  to 
customers,  including  available  transfer 
capability  associated  with  purchased 
but  unused  capacity.  Transmission 
providers  also  will  continue  to  be 
obligated  to  construct  new  facilities  to 
satisfy  requests  for  service  if  those 
requests  cannot  be  satisfied  using  • 
existing  capacity.  Furthermore,  the  rates 
for  transmission  service  provided  under 
the  proforma  OATT  will  continue  to  be 
determined  on  a  cost-of-service  basis 
unless  the  transmission  provider  can 
demonstrate,  on  a  case-specific  basis, 
that  it  lacks  market  power.  Nothing  in 
this  Final  Rule  affects  the  obligations  of 
transmission  providers  to  offer  service 
under  the  pro  forma  OATT  at  cost-based 
rates.  The  availability  of  firm  and  non¬ 
firm  service  from  transmission 
providers,  therefore,  will  limit  the 
ability  of  reassignors  to  exercise  market 
power.  In  INGAA,  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
recognized  that  the  maintenance  of 
regulated  rates  for  primary  service 
would  protect  against  the  potential  for 
the  exercise  of  market  power  in  the 
capacity  release  market.^^ 

28.  The  Commission  disagrfees  with 
suggestions  that  affiliates  of  the 
transmission  provider  be  treated 
differently  than  non-affiliated  customers 
with  respect  to  reassignments  of 
transmission  capacity.  The 
Commission’s  Standards  of  Conduct  are 
designed  to  prevent  the  transmission 
provider  and  its  affiliate  from  acting  in 
concert  to  exercise  market  power.^^ 


285  F.3d  at  32  (“[i]f  holders  of  firm  capacity  do 
not  use  or  sell  all  of  their  entitlement,  the  pipelines 
are  required  to  sell  the  idle  capacity  as  interruptible 
service  to  any  taker  at  no  more  than  the  maximum 
rate — which  is  still  applicable  to  the  pipelines”);  see 
also,  Promotion  of  a  More  Efficient  Capacity 
Release  Market,  Order  No.  712,  73  FR  37058  (June 
30,  2008),  FERC  Stats.  &  Regs.  T)  31,271,  at  P48-49 
(2008),  order  on  reh'g.  Order  No.  712-A.  FERC 
Stats.  &  Regs.  H  31,284  (2008). 

See  Standards  of  Conduct  for  Transmission 
Providers,  Order  No.  717,  73  FR  63796  (October  27, 
2008),  FERC  Stats.  &  Regs.  H  31,280  (2008),  order 
on  reh'g.  Order  No.  717-A,  74  FR  54463  (October 
22,  2009),  FERC  Stats.  &  Regs.  ^  31,297  (2009), 
order  on  reh’g.  Order  No.  717-B,  129  FERC  ^  61,123 
(2009),  order  on  reh’g.  Order  No.  717-C,  131  FERC 
^  61,045  (2010).  The  Commission’s  Standards  of 
Conduct  establish  that  a  transmission  provider  must 
(1)  treat  all  customers,  affiliated  and  non-affiliated, 
on  a  not  unduly  discriminatory  basis,  (2)  not  make 
or  grant  any  undue  preference  or  advantage  to  any 
person,  and  (3)  not  subject  any  person  to  any  undue 
prejudice  or  disadvantage  with  respect  to 
transmission  of  electric  energy.  .This  would  include 
avoiding  undue  prejudice  or  disadvantage  in  the 
initial  allocation  of  capacity  to  affiliates,  thereby 
allowing  those  affiliates  to  gain  market  power  and 
then  to  exercise  it  when  reassigning  capacity. 


Commenters  did  not  identify  any 
affiliate  concerns  that  these  obligations, 
along  with  the  monitoring  discussed 
below,  would  not  address. 

29.  The  Commission  takes  seriously 
the  possibility  that  resellers  may 
attempt  to  exercise  market  power  in  the 
secondary  market  for  transmission.  We 
continue  to  find,  however,  that  the 
regulatory  protections  in  place  and  our 
increased  oversight  of  this  market  will 
limit  the  potential  for  market  power 
abuse.  Prices  for  secondary  transmission 
capacity  may  rise  above  prices  for 
primary  transmission  capacity  but  this 
alone  does  not  indicate  an  abuse  of 
market  power.  On  the  contrary,  courts 
have  recognized  that  prices  in  a 
competitive  market  should  rise  during 
periods  when  capacity  is  truly  scarce  in 
order  to  ensure  that  transmission 
capacity  is  being  allocated 
appropriately. 34  Nevertheless,  the 
Commission  will  continue  to  monitor 
the  secondary  transmission  capacity 
market  to  ensure  that  participants  are 
not  exercising  market  power.^s  The 
Commission  also  will  monitor  for  abuse 
by  transmission  providers  in  concert 
with  their  affiliates.  If  a  customer  has 
evidence  of  an  exercise  of  market  power 
or  other  abuse,  it  should  bring  the 
matter  to  the  Commission’s  attention 
through  a  complaint  or  other 
appropriate  procedural  mechanism. 
Absent  such  evidence,  the  Commission 
concludes  that  the  continued  rate 
regulation  of  the  primary  market  for 
electric  transmission  capacity  and  the 
transmission  provider’s  obligation  to 
expand  its  system  to  accommodate 
service  requests  adequately  mitigates 
any  market  power  that  resellers  may 
have  in  the  long-term  secondary  market. 

30.  The  Staff  Report  did  not  raise  any 
,  concerns  with  removal  of  the  price  cap 
that  would  warrant  its  reimposition 
given  the  regulatory  protections  and 
increased  market  oversight  discussed 
above.  The  report  included  a 
comprehensive  examination  of  the 
assignments  that  took  place  during  the 
study  period  which  included  both  the 
period  prior  to  the  economic  downturn 
starting  in  September  2008  and  the 
period  after  the  downturn.  Although  the 
Staff  Report  did  not  conclusively 
demonstrate  that  the  price  cap  inhibited 
the  growth  of  the  secondary  market,  the 
data  showed  a  marked  growth  in 
reassignments,  with  both  the  number  of 
transactions  and  the  volume  increasing 
during  the  two  and  one  half  year  time 


3-*  INGAA,  285  F.3d  at  32-34  (“IBJrief  spikes  in 
moments  of  extreme  exigency  are  completely 
consistent  with  competition,  reflecting  scarcity 
rather  than  monopoly.”). 

35  See  Order  No.  890,  FERC  Stats.  &  Regs. 

U  31,241  at  P  815. 
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span.  The  number  of  reassignments 
grew  from  just  over  200  in  2007  to 
almost  32,000  iri  2009.  During  this  same 
period,  the  volume  reassigned  grew 
from  3  TWh  to  36  TWh. 

31.  The  data  do  not  suggest  the 
exercise  of  market  power.  The  prices 
during  the  test  period  appear  consistent 
with  pricing  differentials  between 
locational  markets,  indicating  that  the 
transactions  reflect  market 
fundamentals,  not  the  exercise  of  market 
power.36  Moreover,  the  Staff  Report 
found  that  99  percent  of  reassignments 
were  priced  at  or  below  the 
transmission  provider’s  maximum  firm 
transmission  rate,  an  indication  that 
prices  reflect  market  conditions  and 
competition  rather  than  the  exercise  of 
market  power.37  The  brief  spikes  above 
the  price  cap  are  consistent  with  a 
competitive  market,  indicating  scarcity 
rather  than  market  power, 

32.  We  disagree  with  comments 
suggesting  that  the  Staff  Report  does  not 
provide  enough  evidence  to  support  a 
finding  that  the  market  is  sufficiently 
competitive  to  lift  the  price  cap  because 
it  relied  on  data  from  a  limited  number 
of  transmission  providers.  While 
capacity  reassignments  occurred  on  a 
limited  number  of  transmission  systems, 
the  lack  of  data  for  other  transmission 
providers  indicates  a  lack  of 
reassignments  on  those  systems,  not  an 
exercise  of  market  power  or  lack  of 
potential  competition  for  capacity 
reassignment.  Where  reassignment  is 
currently  non-existent  or  occurring  at  a 
lower  level,  potential  reassignment  of 
transmission  in  these  areas,  should  it 
develop,  would  face  competition 
associated  with  transmission  that  can  be 
acquired  from  other  customers.  Such 
reassignment  also  would  compete  with 
capacity  available  from  the  transmission 
provider.  Although  the  data  in  the  Staff 
Report  included  extensive  data  from 
Bonneville  and  Central  Vermont,  the 
greater  number  of  such  assignments  may 
be  due  to  differences  in  market 
dynamics  (such  as  the  extensive  use  of 
hydroelectric  power  in  the  Bonneville 
region)  or  reporting  conventions  (in  the 
case  of  Central  Vermont). It  also  may 


36  See  INGAA.  285  F.3d  at  31  (indicating  that 
differentials  in  prices  between  receipt  and  delivery 
points  are  indicative  of  the  value  of  the 
transportation  between  those  points). 

3^  Because  99  percent  of  the  prices  were  below 
the  tariff  rate,  these  prices  are  almost  certainly 
lower  than  opportunity  costs  which  TAPS  suggests 
are  likely  higher  than  the  tariff  rate. 

38 /NGAA.  285  F.3d  18,  32  (“A  surge  in  the  price 
of  candles  during  a  power  outage  is  no  evidence  of 
monopoly  in  the  candle  market”). 

38  The  Staff  Report  states  that  “the  large  number 
of  [Central  Vermont]  transactions  may  be  due,  in 
part,  to  reporting  conventions.  For  EQR  reporting 

Continued 
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indicate  that  capacity  reassignment  is 
more  developed  in  those  areas.  The 
volume  of  capacity  reassignments  on 
these  two  systems  provides  an  example 
of  what  may  be  possible  in  other  areas 
of  the  country.  As  for  arguments  that  the 
time  period  under  review  was  atypical 
due  to  the  economic  downturn  and, 
thus,  not  representative,  we  note  that 
study  began  the  second  quarter  of  2007, 
well  before  the  downturn  began. 

33.  The  Staff  Report  also  did  not  show 
evidence  of  affiliate  abuse.  Ninety-nine 
percent  of  reassignments  by  affiliates  of 
the  transmission  provider  were  at  or 
below  the  transmission  provider’s 
maximum  rate.  The  percentage  of  such 
reassignments  over  the  maximum  firm 
transmission  rate  by  affiliates  was 
comparable  to  that  by  non-affiliates  (0.5 
percent  versus  0.4  percent). 

34.  While  it  is  true,  as  some  of  the 
commenters  point  out,  that  the 
reassignment  transactions  were  limited 
to  certain  areas  and  utilities,  we  see  no 
reason  to  expect  different  results  as 
capacity  reassignment  expands.  There 
have  not  been  allegations  of  the  exercise 
of  market  power  in  reassignment 
markets,  and  commenters  do  not 
provide  any  data  to  suggest  that  market 
power  may  be  more  prevalent  as 
capacity  reassignment  increases  on 
other  transmission  systems. 

Development  of  a  more  robust 
reassignment  market  in  areas  where 
reassignments  are  not  prevalent  should 
raise,  rather  than  lower,  'le  level  of 
competition  in  markets.  Moreover,  we 
will  continue  to  monitor  the  market  and 
if  anomalies  develop  in  certain  areas, 
they  can  be  addressed. 

35.  We  disagree  with  the  comments 
that  a  market  power  study  or  other 
empirical  competition  analyses  are 
required  to  lift  the  price  cap  on 
transmission  capacity  reassignments. 
Contrary  to  commenters’  assertions, 
market  power  analyses  are  not  the  only 
method  to  ensure  that  market-based 
rates  remain  just  and  reasonable.^"  In 
/NGAA,'*’  the  DC  Circuit  affirmed  the 

purposes,  each  line  of  data  is  counted  as  one 
transaction.”  See  Staff  Report  at  4. 

See  Alternatives  to  Traditional  Cost-of- Service 
Ratemaking  for  Natural  Gas  Pipelines  and 
Regulation  of  Negotiated  Transportation  Services  of 
Natural  Gas  Pipelines,  74  FERC  *0  61,076,  at 
61,227-36  (1996).  The  Commission  ultimately 
determined  in  that  case  that  a  market  power 
analysis  was  required  in  order  to  allow  a  pipeline 
to  use  market-based  pricing  instead  of  cost-of- 
service  rates.  The  Commission  has  not  proposed  to 
allow  transmission  providers  to  engage  in  sales  of 
priniary  capacity  at  market-based  rates  and,  as 
explained  below,  sufficient  protections  exist  to 
ensure  the  secondary  market  for  transmission 
capacity  remains  sufficiently  competitive  without 
requiring  market  power  analyses  from  each  reseller. 

Interstate  Nat'l  Gas  Ass'n  of  American  v.  FERC, 
285  F.3d  at  33  (DC  Cir.  2002). 


Commission’s  removal  of  price  ceilings 
for  short-term  capacity  releases  by 
shippers  in  the  natural  gas  market 
without  requiring  sellers  to  submit 
market  power  analyses.  The  court 
recognized  that  non-cost  factors  such  as 
the  need  to  facilitate  movement  of 
capacity  into  the  hands  of  those  who 
value  it  most  may  also  justify  the 
removal  of  price  ceilings.  The  court 
concluded  that  these  non-cost  factors, 
combined  with  the  limitation  of 
negotiated  rates  to  the  secondary 
market,  distinguished  the  case  from 
Farmers  Union  in  which  the  court  had 
reversed  a  Commission  determination  to 
implement  lighthanded  regulation  of  the 
oil  industry.42 

36.  Farmers  Union  itself  did  not 
require  a  market  power  study  to  support 
a  move  to  a  more  market-based 
regulatory  regime.  The  court  found  that 
rates  should  he  within  a  “zone  of 
reasonableness,  where  [they]  are  neither 
less  than  compensatory  nor 
excessive.” Moreover,  the  court  found 
that  the  Commission  could  justify  a 
move  to  a  more  market-based  focus  “by 
a  showing  that  under  circumstances  the 
goals  and  purposes  of  [the 
Commission’s  statutory  mandate]  will 
be  accomplished  through  substantially 
less  regulatory  oversight.”  Here,  the 
Commission  is  relying  on  competition 
in  the  market  for  transmission  capacity, 
together  with  the  regulatory  protections 
discussed  above,  to  ensure  just  and 
reasonable  rates.  Protections,  such  as 
continuing  rate  regulation  of  the 
transmission  provider’s  primary 
capacity,  retention  of  the  requirement 
for  transmission  owners  to  build 
additional  capacity  at  cost-based  rates, 
competition  among  resellers,  reforms  to 
the  secondary  market  for  transmission 
capacity,  and  reporting  requirements 
combined  with  enforcemenf 
proceedings,  audits,  and  other 
regulatory  controls,  will  assure  that 
prices  in  the  secondary  market  for 
electric  transmission  capacity  remain 
within  a  zone  of  reasonableness.'’^ 

Interstate  Nat’l  Gas  Ass'n  of  America  v.  FERC, 
285  F.3d  18  at  31-34  (IX:  Cir.  2002),  order  on 
remand,  101  FERC  ^  61,127  (2002),  order  on  reh’g, 
106  FERC  ^  61,088  (2004),  aff’d  sub  nom.  American 
Gas  Ass'n  v.  FERC,  428  F.3d  255  (DC  Cir.  2005). 

Farmers  Union,  734  F.2d  at  1502;  see  also, 
INGAA,  285  F.3dat31. 

**  Farmers  Union,  734  F.2d  at  1510. 

See  Order  No.  890,  FERC  Stats.  &  Regs. 

^  31,241  at  P  811;  see  also  Order  No.  712,  73  FR 
37058  (June  30,  2008),  FERC  Stats.  &  Regs.  ^  31,271 
at  P  39  (2008),  order  on  reh’g.  Order  No.  712-A, 
FERC  Stats.  &  Regs.  1  31,284  (2008),  affd  sub  nom. 
Interstate  Natural  Gas  Ass’n  of  America,  No.  09- 
1016  (DC  Cir.  Aug.  13,  2010). 


b.  Implementation  of  the  Requirement 

37.  Because  the  current  OATTs 
reinstate  the  price  cap  as  of  October  1, 
2010,  transmission  providers  will  need 
to  revise  section  23  of  the  proforma 
OATT,  as  indicated  in  Appendix  B.  We 
direct  transmission  providers  to  file 
these  changes  within  30  days  from 
publication  of  this  Final  Rule  in  the 
Federal  Register.  Bonneville  requests  a 
blanket  waiver  of  the  requirement  for 
non-jurisdictional  entities  that  are 
unable  to  satisfy  reciprocity  conditions 
with  regard  to  the  reassignment  of 
transmission  capacity.  Whether  the 
particular  terms  and  conditions  of  a 
non-jurisdictional  transmission 
provider’s  reciprocity  tariff  satisfy  the 
Commission’s  open  access  principles 
must  be  determined  on  a  case-by-case 
basis.  Therefore,  the  Commission 
denies,  without  prejudice,  Bonneville’s 
request  for  a  blanket  waiver. 

38.  We  find  Powerex’s  concern  that 
Bonneville  will  reinstate  the  price  cap 
as  of  October  1,  2010  to  be  premature, 
since  Bonneville  has  not  made  a  final 
decision  at  this  point.  Moreover,  when 
Bonneville  submitted  its  tariff  revisions  ' 
pursuant  to  Order  No.  890,  it  declined 

to  adopt  certain  pro  forma  provisions 
related  to  the  reassignment  of 
transmission  capacity  and  several 
transmission  customers  within 
Bonneville,  including  Powerex,  filed 
stand-alone  rate  schedules  allowing 
them  to  sell  transmission  capacity  above 
the  price  cap."*®  These  customers  may 
submit  any  necessary  revisions  to  their 
rate  schedules  before  October  1,  2010 
and  request  waiver  of  the  prior  notice 
requirement,  if  they  find  such  action  to 
be  necessary  and  appropriate. 

B.  Non-Rate  Reforms  To  Promote 
Secondary  Market 

1.  NOPR  Proposal 

39.  In  the  NOPR,  the  Commission 
sought  comment  as  to  whether  there  are 
any  reforms,  other  than  removal  of  the 
price  cap,  that  it  should  undertake  to 
create  a  more  efficient  and  vibrant 
secondary  market  for  transmission 
capacity.  The  Commission  asked  if  there 
are  non-price  limitations  or  regional 
factors  that  may  be  continuing  to  limit 
the  utility  of  reassignment.  By  way  of  an 
example,  the  Commission  asked  if  there 

See  Portland  General  Electric  Co.,  Docket  No. 
ER09-93-000  (Dec.  3,  2008)  (unpublished  letter 
order);  Idaho  Power  Co.,  Docket  No.  ER09— 524-000 
(Mar.  5,  2009)  (unpublished  letter  order);  Puget 
Sound  Energy,  Inc.,  Docket  No.  ER09— 528-000 
(Mar.  5,  2009)  (unpublished  letter  order);  Avista 
Corp.,  ER09-729-000  (May  12,  2009)  (unpublished 
letter  order);  PacifiCorp,  Docket  No.  ER09-921-001 
(Sept.  29,  2009)  (unpublished  letter  order);  Powerex 
Corp.,  Docket  No.  ER09-926-000  (May.21,  2009) 
(unpublished  letter  order). 


Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010 /Rules  and  Regulations 


58299 


are  reforms  to  the  redirect  process  that 
would  enable  all  firm  customers  to  use 
their  firm  capacity  more  flexibly  and 
thereby  facilitate  capacity  reassignment 
by  making  point  changes  by  the  buyer 
of  reassigned  capacity  more  efficient. 

2.  Comments 

40.  Although  FIEG  supports  the 
Commission’s  proposal  to  allow 
redirects  of  reassigned  capacity,  several 
other  commenters  raise  concerns. 
Powerex  admits  that  the  ability  to 
modify  receipt  and  delivery  points  of 
reassigned  capacity  may  make  the 
capacity  more  attractive  to  a  potential 
third-party  assignee  but  warns  that  this 
practice  would  erode  the  priority  that 
firm  capacity  should  be  accorded. 
NRECA  expresses  similar  concern  that 
this  proposal  may  give  higher  priority  to 
point-to-point  customers  who  wish  to 
redirect  by  awarding  them  service  over 
those  non-firm  customers  who  do  not 
redirect  and  over  secondary  network 
customers.  APPA  contends  that  any 
reforms  to  firm  point-to-point  service 
proposed  to  increase  the  attractiveness 
of  re-sales  of  firm  point-to-point 
capacity  would  have  to  be  carefully 
assessed  to  ensure  that  they  do  not 
result  in  a  degradation  of  the  quality  of 
network  integration  transmission 
service.  TAPS  and  TDU  Systems  urge 
the  Commission  to  not  use  a  narrowly 
focused  rulemaking  to  implement  a 
sweeping  change  to  point-to-point 
transmission  service. 

41.  Commenters  offered  suggestions 
about  various  other  reforms  as  well. 
Bonneville  and  Seattle  argue  that 
requiring  transmission  providers  to  act 
as  financial  intermediaries  in  capacity 
reassignments  imposes  an  undue 


burden  and  complicates  settlements. 
Powerex  and  Bonneville  raise  concerns 
about  transmission  providers  failing  to 
recalculate  available  transfer  capability 
or  available  flowgate  capability  in  a 
timely  manner,  thereby  inhibiting 
reassignments.  Bonneville  recommends 
that  a  firm  redirect  request  receive  a 
credit  for  any  available  flowgate 
capability  the  parent  reservation  has  on 
the  flowgates  impacted  by  the  firm 
redirect  request.  TAPS  suggests  that  the 
Commission  require  the  posting  of 
transmission  capacity  available  for 
reassignment  on  the  transmission 
provider’s  OASIS.  Cargill  recommends 
that  the  reseller  not  remain  responsible 
or  liable  to  the  transmission  provider  for 
the  reassigned  capacity  if  it  is  a 
complete  reassignment  (the  full  quantity 
of  capacity  for  the  remainder  of  the 
reservation)  or  if  the  reseller  performs  a 
long-term  assignment  of  the  reservation 
for  any  ouemtity  up  to  the  full  amount 
of  the  capacity  of  the  reservation. 

42.  Seattle  advocates  a  transition  ft-om 
comma  separated  data  to  structured 
XML  data  in  order  to  enhance  data 
exchange  and  validation  between  “front- 
end”  and  “back-end  systems”  used  by 
transmission  customers  and  providers. 

It  also  advocates  more  meaningful  forms 
of  transaction  umbrella  agreements, 
such  as  the  WSPP  agreement.  EPSA 
advocates  consistent  rules  about  posting 
the  entities  and  market  participants  that 
have  active  umbrella  agreements  with 
the  transmission  provider.  It  says  that 
such  postings  would  give  competitive 
suppliers  transparency  about  which 
market  participants  can  purchase 
reassigned  capacity. 


3.  Commission  Determination 

43.  The  Commission  declines  to 
implement  the  non-rate  reforms 
proposed  in  this  proceeding  at  this  time. 
Although  some  of  these  proposals  may 
have  merit,  we  are  unable  to  make  a 
determination  that  they  are  appropriate 
at  this  time  based  on  the  record  in  this 
proceeding.  With  respect  to  the  issues 
raised  by  Seattle  and  EPSA  regarding 
data  structures,  such  issues  are  best 
addressed  through  the  standards 
development  process  of  the  North 
American  Energy  Standards  Board, 
which  sets  voluntary  wholesale  electric 
market  standards  including  those 
related  to  data  exchanges  and  posting 
requirements. 

III.  Information  Collection  Statement 

44.  The  following  collection  of 
information  contained  in  this  proposed 
rule  is  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995..“*^  OMB’s 
regulations  require  OMB  to  approve 
certain  information  collection 
requirements  imposed  by  agency  rule."*** 

Burden  Estimate:  The  public  reporting 
and  records  retention  burdens  for  the 
reporting  requirements  and  the  records 
retention  requirement  are  as  follows.^® 
The  Commission  solicited  comments  on 
the  need  for  this  information  and  did 
not  receive  any  specific  comments 
regarding  its  burden  estimates.  Where 
commenters  raised  concerns  that 
specific  information  collection 
requirements  would  be  burdensome  to 
implement,  the  Commission  has 
addressed  those  concerns  elsewhere  in 
the  rule. 


Data  collection 

Number  of 
respondents 

Number  of 
responses 

Hours  per 
response 

“1 - 

Total  annual 

1  hours 

Conforming  tariff  changes  . 

132 

1 

10 

i  1,320 

j _ : _ 

Cost  To  Comply:  $150,480 
1,320  hours  @  $114  an  hour  (average 
cost  of  attorney  ($200  per  hour), 
consultant  ($150),  technical  ($80),  and 
administrative  support  ($25)) 

OMB’s  regulations  require  it  to 
approve  certain  information  collection 
requirements  imposed  by  an  agency 
rule.  The  Commission  is  submitting  a 
copy  of  this  Final  Rule  to  OMB  for  their 
review  approval  of  the  information 
collection  requirements. 

Title:  FERC-516,  Electric  Rate 
Schedules  and  Tariff  Filings;  FERC-717 


‘•^44  U.S.C.  3507(d)  (2006). 
■•8  5  CFR  1320.11  (2010). 


Standards  for  Business  Practices  and 
Communication  Protocols  for  Public 
Utilities. 

Action:  Collection 

OMB  Control  Nos.  1902-0096  and 
1902-0173 

Respondents:  Transmission  Providers 

Frequency  of  responses:  One  time. 

Necessity  of  the  Information: 

45.  The  Federal  Energy  Regulatory 
Commission  is  adopting  amendments  to 
the  pro  forma  OATT  to  ensure  that 
transmission  services  are  provided  on  a 
basis  that  is  just,  reasonable  and  not 
unduly  discriminatory  or  preferential. 


These  burden  estimates  apply  only  to  this  Final 
Rule  and  do  not  reflect  upon  all  of  FERC-516  or 
FERC-717. 


The  purpose  of  this  rulemaking  is  to 
strengthen  the  pro  forma  OATT  by 
encouraging  more  robust  competition. 
The  Final  Rule  achieves  this  goal  by 
removing  the  price  cap  previously 
imposed  on  reassjgnments  of 
transmission  capacity. 

46.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  [Attention: 
Michael  Miller,  Office  of  the  Executive 
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Director,  Phone:  (202)  502-8415,  fax: 
(202)  273-0873,  e-mail: 
michael.miller@ferc.gov.] 

47.  For  submitting  comments 
concerning  the  collections  of 
information  and  the  associated  burden 
estimate(s),  please  send  your  comments 
to  the  contact  listed  above  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503  [Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone:  (202) 
395-^638,  fax:  (202)  395-7285.  Due  to 
security  concerns,  comments  should  be 
sent  electronically  to  the  following  e- 
mail  address: 

oirajsubmission@omh.eop.gov.  Please 
reference  the  docket  number  of  this 
rulemaking  in  your  submission. 

rV.  Environmental  Analysis 

48.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.®”  The  Commission 
concludes  that  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
required  for  this  Final  Rule  under 
section  380.4(a)(15)  of  the  Commission’s 
regulations,  which  provides  a 
categorical  exemption  for  approval  of 
actions  under  sections  205  and  206  of 
the  Federal  Power  Act  (FPA)  relating  to 
the  filing  of  schedules  containing  all 
rates  and  charges  for  the  transmission  or 
sale  subject  to  the  Commission’s 
jurisdiction,  plus  the  classification, 
practices,  contracts  and  regulations  that 
affect  rates,  charges,  classifications  and 
services.®^ 

V.  Regulatory  Flexibility  Act 

49.  The  Regulatory  Flexibility  Act  of 
1980  (RFA)  ®2  generally  requires  a 
description  and  analysis  of  Final  Rules 
that  will  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  Final  Rule  applies  to 
public  utilities  that  own,  control,  or 
operate  interstate  transmission  facilities, 
not  to  electric  utilities  per  se.  The  total 


number  of  public  utilities  that,  absent 
waiver,  would  have  to  modify  their 
current  OATTs  by  filing  the  revised  pro 
forma  OATT  is  176.®®  Of  these  only  six 
public  utilities,  or  less  than  two  percent, 
dispose  of  four  million  MWh  or  less  per 
year.®'*  The  Commission  does  not 
consider  this  a  substantial  number,  and 
in  any  event,  these  small  entities  may 
seek  waiver  of  these  requirements.®® 
Moreover,  the  criteria  for  waiver  that 
would  be  applied  under  this  rulemaking 
for  small  entities  is  unchanged  firom  that 
used  to  evaluate  requests  for  waiver 
under  Order  Nos.  888  and  889.  Thus, 
small  entities  who  have  received  waiver 
of  the  requirements  to  have  on  file  an 
open  access  tariff  or  to  operate  an 
OASIS  would  be  unaffected  by  the 
requirements  of  this  proposed 
rulemaking. 

VI.  Document  Availability 

50.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC’s  Home  Page  {http ://www^erc. gov) 
and  in  FERC’s  Public  Reference  Room 
during  normal  business  hours  (8:30  a.ih. 
to  5  p.m.  Eastern  time)  at  888  First 
Street,  NE.,  Room  2 A,  Washington  DC 
20426. 

51.  From  FERC’s  Home  Page  on  the 
Internet,  this  information  is  available  on 
eLibrary.  The  full  text  of  this  document 
is  available  on  eLibrary  in  PDF  and 
Microsoft  Word  format  for  viewing, 
printing,  and/or  downloading.  To  access 
this  document  in  eLibrary,  type  the 
docket  number  excluding  the  last  three 
digits  of  this  document  in  the  docket 
number  field. 

52.  User  assistance  is  available  for 
eLibrary  and  the  FERC’s  Web  site  during 
normal  business  hours  from  FERC 
Online  Support  at  (202)  502-6652  (toll 
free  at  1-866—208-3676)  or  e-mail  at 
fercorilinesupport@ferc.gov,  or  the 
Public  Reference  Room  at  (202)  502- 
8371,  TTY  (202)  502-8659.  E-mail  the 
Public  Reference  Room  at 
pubIic.referenceroom@ferc.gov. 


^Regulations  Implementing  the  National 
Environmental  Policy  Act,  Order  No.  486.  52  FR 
47897  (December  17, 1987),  FERC  Stats.  &  Regs., 
Regulations  Preambles  1986-1990  ^  30,783  (1987). 
18  CFR  380.4(a)(15)  (2010). 

52  5  U.S.C.  601-612  (2006). 

53  The  sources  for  this  figure  are  FERC  Form  No. 

1  and  FERC  Form  No.  1-F  data. 

5«/d. 

55  The  Regulatory  Flexibility  Act  defines  a  “small 
entity”  as  “one  which  is  independently  owned  and 


operated  and  which  is  not  dominant  in  its  field  of 
operation.”  See  5  U.S.C.  601(3)  and  601(6)(2000):  15 
U.S.C.  632(a)(1)  (2000).  In  Mid-Tex  Elec.  Coop.  v. 
FERC,  773  F.2d  327,  340-343  (DCCir.  1985),  the 
court  accepted  the  Commission’s  conclusion  that, 
since  virtually  all  of  the  public  utilities  that  it 
regulates  do  not  fall  within  the  meaning  of  the  term 
“small  entities”  as  defined  in  the  Regulatory- 
Flexibility  Act,  the  Commission  did  not  need  to 
prepare  a  regulatory  flexibility  analysis  in 
connection  with  its  proposed  rule  governing  the 


VII.  Effective  Date  and  Congressional 
Notification 

53.  These  regulations  shall  become 
effective  September  24,  2010.  Section 
553(d)  of  the  Administrative  Procedure 
Act  (APA)  generally  requires  a  rule  to  be 
effective  not  less  than  30  days  after 
publication  in  the  Federal  Register 
unless,  inter  alia,  the  rule  relieves  a 
restriction  or  good  cause  is  otherwise 
found  to  shorten  the  time  period.®® 
Section  553(b)(B)  of  the  APA  authorizes 
agencies  to  dispense  with  certain 
procedures  when  the  agency,  for  good 
cause,  finds  that  those  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  public  interest.”®^  For  the  following 
reasons  the  Commission  is  using  the 
“Good  Cause”  exemption.  This  Final 
Rule  must  become  effective  by  12  a.m. 
on  October  1,  2010  or  the  price  cap  on 
reassignments  of  electric  transmission 
capacity  will  be  reinstated.  Reinstating 
the  price  cap  would  impose  a  restriction 
on  the  rights  of  transmission  customers.  . 
Thus,  this  Final  Rule  relieves  a 
restriction.  Furthermore,  the 
Commission  finds  that  good  cause  exists 
to  make  this  Final  Rule  effective 
immediately  because  allowing  the  price 
cap  to  be  reinstated  temporarily  could 
disrupt  the  efficient  management  of  the 
secondary  market  for  electric 
transmission  capacity  and  reduce 
opportunities  for  further  reduction  of 
transmission  congestion. 

54.  The  Commission  has  determined, 
with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  that  this  rule  is  not  a  “major  rule” 
as  defined  in  section  351  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

List  of  Subjects  in  18  CFR  Part  35 

By  the  Commission. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

Note:  The  following  Appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 

BILLING  CODE  6717-01-P 


allocation  of  costs  for  construction  work  in  progress 
(CWIP).  The  CWIP  rules  applied  to  all  public 
utilities.  The  revised  proforma  OATT  will  apply 
only  to  those  public  utilities  that  own,  control  or 
operate  interstate  transmission  facilities.  These 
entities  ctre  a  subset  of  the  group  of  public  utilities 
found  not  to  require  preparation  of  a  regulatory 
flexibility  analysis  for  the  CWIP  rule. 

56  5  U.S.C.  553(d)  (2006). 

525  U.S.C.  553(b)(B)  (2006). 


Federal  Register / Vol.  75,  No.  185 /Friday,  September  24,  2010 /Rules  and  Regulations  58301 

Appendix  A 

List  of  Commenters 


Commenter  Name 

Abbreviation 

American  Public  Power  Association 

APPA 

Bonneville  Power  Administration 

Bonneville 

Cargill  Power  Markets,  LLC 

Cargill 

Electric  Power  Supply  Association 

EPSA 

Financial  Institutions  Energy  Group 

FIEG 

National  Rural  Electric  Cooperative 
Association 

NRECA 

Outland  Renewable  Energy  LLC 

Outland 

Pacific  Gas  &  Electric  Co. 

PG&E 

Portland  General  Electric  Co. 

PGE 

Powerex  Corp. 

Powerex 

Southern  California  Edison  Co. 

SCE 

Seattle  City  Light 

Seattle 

Transmission  Access  Policy  Study  Group 

TAPS 

Transmission  Dependent  Utility  Systems 

TDU  Systems 
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Appendix  B 

RM05-17-001,  -002  &  RM05-25-001,  -002 
(Issued) 

PRO  FORMA  OPEN  ACCESS 
TRANSMISSION  TARIFF 
23  Sale  or  Assignment  of  Transmission  Service 

23.1  Procedures  for  Assignment  or  Transfer  of  Service: 

(a)  Subject  to  Commission-approval  of  any  necessary  filings.  oA 
Transmission  Customer  may  sell,  assign,  or  transfer  all  or  a  portion  of  its 
rights  imder  its  Service  Agreement,  but  only  to  another  Eligible  Customer  (the 
Assignee).  The  Transmission  Customer  that  sells,  assigns  or  transfers  its 
rights  under  its  Service  Agreement  is  hereafter  referred  to  as  the  Reseller. 

Compensadonto  Resellere  shall  not  exceed  the  higher  of  (i)  theeriginol  rote 
paid  by  the  Reseller,  (ii)  the  Tromanission  Provider*s  maximum  mte  on  file  at 
the  time  of  the  assignment,  or  (iii)  the  Reseller's  opportunity  cost-caf^^ed  at 
the  Transmission  Provider*s  cost  of  expansion;  provided  that,  for  eerviee  prior 
to  October  1 , 2010,  cCompensation  to  Resellers  shall  be  at  rates  established  by 
agreement  between  the  Reseller  and  the  Assignee. 

(b)  The  Assignee  must  execute  a  service  agreement  with  the  Transmission 
Provider  governing  reassignments  of  transmission  service  prior  to  the  date  on 
which  the  reassigned  service  commences.  The  Transmission  Provider  shall 
charge  the  Reseller,  as  appropriate,  at  the  rate  stated  in  the  Reseller’s  Service 
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Agreement  with  the  Transmission  Provider  or  the  associated  OASIS  schedule 
and  credit  the  Reseller  with  the  price  reflected  in  the  Assignee’s  Service 
Agreement  with  the  Transmission  Provider  or  the  associated  OASIS  schedule; 
provided  that,  such  credit  shall  be  reversed  in  the  event  of  non-payment  by  the 
Assignee.  If  the  Assignee  does  not  request  any  change  in  the  Point(s)  of 
Receipt  or  the  Point(s)  of  Delivery,  or  a  change  in  any  other  term  or  condition 
set  forth  in  the  original  Service  Agreement,  the  Assignee  will  receive  the  same 
services  as  did  the  Reseller  and  the  priority  of  service  for  the  Assignee  will  be 
the  same  as  that  of  the  Reseller.  The  Assignee  will  be  subject  to  all  terms  and 
conditions  of  this  Tariff.  If  the  Assignee  requests  a  change  in  service,  the 
reservation  priority  of  service  will  be  determined  by  the  Transmission 
Provider  pursuant  to  Section  13.2. 


[FR  Doc.  2010-23836  Filed  9-23-10;  8:45  am] 

BILLING  CODE  671 7-01 -C 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
(DoN)  is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (DAJAG)  (Admiralty  and 
Maritime  Law)  has  determined  that 
certain  vessels  of  the  PC-1  Class  are 
vessels  of  the  Navy  which,  due  to  their 
special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  their  special  functions 
as  naval  ships.  The  intended  effect  of 


this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 

DATES:  This  rule  is  effective  September 
24,  2010  and  is  applicable  beginning 
September  8,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Ted  Cook, 

JAGC,  U.S.  Navy,  Admiralty  Attorney, 
(Admiralty  and  Maritime  Law),  Office  of 
the  Judge  Advocate  General,  Department 
of  the  Navy,  1322  Patterson  Ave.,  SE., 
Suite  3000,  Washington  Navy  Yard,  DC 
20374-5066,  telephone  number:  202- 
685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  DoN  amends  32  CFR  part  706. 

This  amendment  provides  notice  that 
the  DAJAG  (Admiralty  and  Maritime 
Law),  under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
certain  vessels  of  the  PC-1  Class  are 
vessels  of  the  Navy  which,  due  to  their 
special  construction  and  purpose, 
cannot  fully  comply  with  the  following 
specific  provisions  of  72  COLREGS 
without  interfering  with  their  special 
function  as  naval  ships:  Rule  21(a) 
pertaining  to  the  arc  of  visibility  of  a 
masthead  light.  The  DAJAG  (Admiralty 
and  Maritime  Law)  has  also  certified 
that  the  lights  involved  are  located  in 


closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel’s 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  DoN  amends  part  706  of 
title  32  of  the  CFR  as  follows: 

PART  706— CERTIFICATIONS  AND 
EXEMPTIONS  UNDER  THE 
INTERNATIONAL  REGULATIONS  FOR 
PREVENTING  COLLISIONS  AT  SEA, 
1972 

■  1.  The  authority  citation  for  peirt  706 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

■  2.  Section  706.2  is  amended  in  Table 
Three  by  removing  the  entry  for  USS 
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Zephyr  and  revising  the  following 
entries  for  the  PC-1  Class  to  read  as 
follows: 


§  706.2  Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Table  Three 


Vessel 


No. 


Masthead 
lights  arc 
of  visibility; 
rule  21(a) 


Side  lights 
arc  of  visi¬ 
bility;  rule 
21(b) 


Stern  light 
arc  of  visi¬ 
bility;  rule 
21(c) 


Side  lights 
distance 
inboard  of 
ship’s 
sides  in 
meters 
3(b)  annex 
1 


Stem  light, 
distance 
forward  of 
stem  in 
meters; 
rule  21(c) 


Fonward 
anchor 
light, 
height 
above  hull 
in  meters; 
2(K)  annex 
1 


Anchor  lights  relation¬ 
ship  of  an  light  to  for¬ 
ward  light  in  meters 
2(K)  annex  1 


A 

* 

• 

* 

* 

* 

* 

USS  TEMPEST  . 

PC  2  . 

(2)  . 

’28.3 

3.0 

1.1  below. 

USS  HURRICANE . 

PC  3  . 

(2)  . 

’28.5 

3.0 

1.1  below. 

USS  MONSOON  . 

PC  4  . 

(2)  . 

’28.3 

3.0 

1.1  below. 

USS  TYPHOON  . 

PC  5  . 

(2)  . 

’28.5 

3.0 

1.1  below. 

USS  SIROCCO  . 

PC  6  . 

(2)  . 

’28.5 

3.0 

1.1  below. 

USS  SQUALL . 

PC  7  . 

(2)  . 

’28.5 

3.0 

1.1  below. 

USS  CHINOOK  . 

PC  9  . 

(2)  . 

’28.5 

3.0 

1.1  below. 

USS  FI  REBOLT  . 

PC  10  .... 

(2)  . 

’28.5 

3.0 

1.1  below. 

USS  WHIRLWIND . 

PC  11  .... 

(2)  . 

’28.5 

3.0 

1.1  below. 

USS  THUNDERBOLT  .. 

PC  12  .... 

H  . 

. . 

’28.5 

3.0 

1.1  below. 

• 

* 

* 

* 

* 

'  Only  when  towing 

2  Lower  forward  masthead  light  (used  for  towing)  is  partially  blocked  at  angles  plus  or  minus  8.5  degrees  off  centerline;  this  light  is  used  only 
when  tow  exceeds  200  meters  from  the  stern  of  the  ship  to  aft  end  of  tow. 


Approved:  September  8,  2010. 

M.  Robb  Hyde, 

Commander,  JAGC,  U.S.  Navy,  Deputy 
Assistant  Judge  Advocate,  General  (Admiralty 
and  Maritime  Law). 

IFR  Doc.  2010-23749  Filed  9-23-10;  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  3 

[Docket  No.  USCG-201 0-0351] 

RIN  1625-ZA25 

Navigation  and  Navigable  Waters; 
Technical,  Organizational,  and 
Conforming  Amendments,  Sector 
Puget  Sound,  WA;  Correction 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Coast  Guard  published  in 
the  Federal  Register  of  August  5,  2010, 
a  document  concerning  non-substantive 
changes  to  Title  33  Parts  3  and  165  of 
the  Code  of  federal  Regulations.  That 
publication  contained  an  error  in 
amendatory  instruction  2  and  its 
regulatory  text  for  part  3.  This  document 
corrects  this  error. 


DATES:  This  correction  is  effective 
September  24,  2010. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 
e-mail  Lt.  Matthew  Jones,  Coast  Guard; 
telephone  206-220-7110,  e-mail 
Matthew.m.jones@uscg.miI.  If  you  have 
questions  on  viewing  the  docket,  call 
Renee  V.  Wright,  Program  Manager, 
Docket  Operations,  telephone  202-366- 
9826. 

SUPPLEMENTARY  INFORMATION:  In  FR  doc 

2010-19326  appearing  on  page  47212  in 
the  issue  of  Thursday,  August  5,  2010, 
the  following  correction  is  made: 

1.  On  page  47212,  in  the  second 
column,  revise  amendatory  instruction 
number  2  to  read  as  follows: 

“Revise  §  3.65-10  to  read  as  follows: 

§  3.65-1 0  Sector  Puget  Sound  Marine 
inspection  Zone  and  Captain  of  the  Port 
Zone. 

Sector  Puget  Sound’s  office  is  located 
in  Seattle,  WA.  The  boundaries  of 
Sector  Puget  Sound’s  Marine  Inspection 
and  Captain  of  the  Port  Zones  start  at 
latitude  48°29'35"  N,  longitude 
124°43'45"  W,  proceeding  along  the 
Canadian  border  east  to  the  Montana- 
North  Dakota  boundary;  thence  south 
along  this  boundary  to  the  Wyoming 
state  line;  thence  west  and  south  along 
the  Montana-Wyoming  boundary  to  the 
Idaho  state  line;  thence  northwest  along 
the  Montana-Idaho  boundary  to  latitude 
46°55'00"  N;  thence  west  along  latitude 


46°55'00"  N  to  longitude  123°18'00"  W; 
thence  north  to  a  point  latitude 
47°32'00"  N,  longitude  123°18'00"  W; 
thence  west  along  latitude  47°32'00"  N 
to  the  outermost  extent  of  the  EEZ; 
thence  northeast  along  the  outermost 
extent  of  the  EEZ  to  the  Canadian 
border;  thence  east  along  the  Canadian 
border  to  the  point  of  origin.” 

Dated:  September  21,  2010. 

Sandra  Selman, 

CDR,  USCG,  Acting  Chief,  Office  of 
Regulations  and  Administrative  Law,  United 
States  Coast  Guard. 

[FR  Doc.  2010-24015  Filed  9-23-10;  8:45  am] 

BILUNG  CODE  P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  No.  USCG-201 0-0823] 

RIN  1625-AAOO 

Safety  Zone;  Chicago  Harbor,  Navy 
Pier  Southeast,  Chicago,  IL 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  enforcement  of 
regulation. 

SUMMARY:  The  Coast  Guard  will  enforce 
the  Navy  Pier  Southeast  Safety  Zone  in 
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Chicago  Harbor  from  September  18, 

2010  through  October  30,  2010.  This 
action  is  necessary  and  intended  to 
ensure  safety  of  life  on  the  navigable 
waters  immediately  prior  to,  during,  and 
immediately  after  fireworks  events.  This 
rule  will  establish  restrictions  upon,  and 
control  movement  of,  vessels  in  a 
specified  area  immediately  prior  to, 
during,  and  immediately  after  fireworks 
events.  During  the  enforcement  period, 
no  person  or  vessel  may  enter  the  safety 
zones  without  permission  of  the  Captain 
of  the  Port,  Sector  Lake  Michigan. 

DATES:  The  regulations  in  33  CFR 
165.931  are  enforced  from  8:45  p.m.  on 
September  18,  2010  until  9:15  p.m.  on 
October  30,  2010. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  notice,  call 
or  e-mail  BMl  Adam  Kraft,  Prevention 
Department,  Coast  Guard  Sector  Lake 
Michigan,  Milwaukee,  WI  at  414-747- 
7154,  e-mail  Adam. D. Kraft@uscg.mil. 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  will  enforce  the  safety  zone: 
Chicago  Harbor,  Navy  Pier  Southeast, 
Chicago,  IL,  33  CFR  165.931  for  the 
following  events: 

(1)  Navy  Pier  Fireworks;  on  September 
18,  2010  from  8:45  p.m.  through  9:15 
p.m.;  on  September  25,  2010  from  8:45 
p.m.  through  9:15  p.m.;  on  October  2, 
2010  from  8:45  p.m.  through  9:15  p.m.; 
on  October  9,  2010  from  8:45  p.m. 
through  9:15  p.m.;  on  October  16,  2010 
from  8:45  p.m.  through  9:15  p.m.;  on 
October  23,  2010  from  8:45  p.m.  through 
9:15  p.m.;  on  October  30,  2010  from 
8:45  p.m.  through  9:15  p.m. 

All  vessels  must  obtain  permission 
from  the  Captain  of  the  Port,  Sector  Lake 
Michigan,  or  his  or  her  on-scene 
representative  to  enter,  move  within  or 
exit  the  safety  zone.  Vessels  and  persons 
granted  permission  to  enter  the  safety 
zone  shall  obey  all  lawful  orders  or 
directions  of  the  Captain  of  the  Port, 
Sector  Lake  Michigan,  or  his  or  her  on¬ 
scene  representative.  While  within  a 
safety  zone,  all  vessels  shall  operate  at 
the  minimum  speed  necessary  to 
maintain  a  safe  course. 

This  notice  is  issued  under  authority 
of  33  CFR  165.931  Safety  Zone,  Chicago 
Harbor,  Navy  Pier  Southeast,  Chicago, 

IL  and  5  U.S.C.  552(a).  In  addition  to 
this  notice  in  the  Federal  Register,  the 
Coast  Guard  will  provide  the  maritime 
community  with  advance  notification  of 
these  enforcement  periods  via  broadcast 
Notice  to  Mariners  or  Local  Notice  to 
Mariners.  Tbe  Captain  of  the  Port, 

Sector  Lake  Michigan,  will  issue  a 
Broadcast  Notice  to  Mariners  notifying 
the  public  when  enforcement  of  the 
safety  zone  established  by  this  section  is 
suspended.  If  the  Captain  of  the  Port, 


Sector  Lake  Michigan,  determines  that 
the  safety  zone  need  not  be  enforced  for 
the  full  duration  stated  in  this  notice,  he 
or  she  may  use  a  Broadcast  Notice  to 
Mariners  to  grant  general  permission  to 
enter  the  safety  zone.  The  Captain  of  the 
Port,  Sector  Lake  Michigan,  or  his  or  her 
on-scene  representative  may  be 
contacted  via  VHF  Channel  16. 

Dated:  September  13,  2010. 

L.  Barndt, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Sector  Lake  Michigan. 

[FR  Doc.  2010-23890  Filed  9-23-10;  8:45  am] 

BILLING  CODE  9110-04-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN  171;  FRL-9200-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Indiana; 
Revised  Format  for  Materials  Being 
Incorporated  by  Reference 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  Administrative 
change. 

SUMMARY:  EPA  is  revising  the  format  of 
its  regulations  for  materials  submitted 
by  the  State  of  Indiana  that  have  been 
incorporated  by  reference  (IBR)  into  its 
State  Implementation  Plan  (SIP).  The 
regulations  and  other  materials  affected 
by  this  format  change  have  all  been 
previously  submitted  by  Indiana  and 
approved  by  EPA  as  SIP  revisions. 

DATES:  Effective  Date:  This  final  rule  is 
effective  on  September  24,  2010. 
ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
Part  52  are  available  for  inspection  at 
the  following  locations:  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604;  the  Air  and  Radiation  Docket 
and  Information  Center,  EPA 
Headquarters  Library,  Infoterra  Room 
(Room  Number  3334),  EPA  West 
Building,  1301  Constitution  Ave.,  NW., 
Washington,  DC  20460,  and  the 
National  Archives  and  Records 
Administration.  If  you  wish  to  obtain 
materials  from  a  docket  in  the  EPA 
Headquarters  Library,  please  call  tbe 
Office  of  Air  and  Radiation  (OAR) 
Docket/Telephorie  number:  (202)  566-  ’ 
1742.  For  information  on  the  availability 
of  this  material  at  NARA,  call  (202)  741- 
6030,  or  go  to:  http://www.archives.gov/ 
federal_register/code_of_Jederal_ 
regulations/ ihr_locations.html. 


FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau,  Environmental  Engineer,  Control 
Strategies  Section,  Air  Programs  Branch 
(AR-18J),  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 

(312)  886-6524,  rau.matthew@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
“we,”  “us,”  or  “our”  is  used,  we  mean 
EPA.  This  supplementary  information 
section  is  arranged  as  follows: 

Table  of  Contents 

I.  Background 

A.  Description  of  a  SIP 

B.  How  EPA  Enforces  SIPs 

C^How  the  State  and  EPA  Update  the  SIP 

D.  How  EPA  Compiles  the  SIP 

E.  How  EPA  Organizes  the  SIP  Compilation 

F.  Where  You  Can  Find  a  Copy  of  the  SIP 
Compilation 

G.  The  Format  of  the  New  Identification  of 
Plan  Section 

H.  When  a  SIP  Revision  Becomes  Part  of 
the  SIP  and  Federally  Enforceable 

I.  The  Historical  Record  of  SIP  Revision 
Approvals 

II.  What  is  EPA  doing  in  this  action? 

III.  Statutory  and  Executive  Order  Reviews 

I.  Background 

A.  Description  of  a  SIP 

Each  State  has  a  SIP  containing  the 
control  measures  and  strategies  to  attain 
and  maintain  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  The  SIP  is 
extensive,  containing  such  elements  as 
air  pollution  control  regulations, 
emission  inventories,  monitoring 
networks,  attainment  demonstrations, 
and  enforcement  mechanisms. 

B.  How  EPA  Enforces  SIPs 

Before  formally  adopting  required 
control  measures  and  strategies,  each 
State  must  provide  the  public  with  an 
opportunity  to  comment  on  them.  The 
States  then  submit  them  to  EPA  as 
requested  SIP  revisions  on  which  EPA 
must  formally  act. 

If  and  when  these  control  measures 
and  strategies  are  approved  by  EPA, 
after  notice  and  comment  rulemaking, 
they  are  incorporated  into  the  Federally 
approved  SIP  and  identified  in  title  40 
of  the  Code  of  Federal  Regulations,  part 
52  (Approval  and  Promulgation  of 
Implementation  Plans)  (40  CFR  part  52). 
The  actual  State  regulations  approved 
by  EPA  are  not  reproduced  in  their 
entirety  in  40  CFR  part  52,  but  are 
“incorporated  by  reference,”  which 
means  that  EPA  has  approved  a  given 
State  regulation  with  a  specific  effective 
date.  This  format  allows  both  EPA  and 
the  public  to  know  which  measures  are 
contained  in  a  given  SIP  and  to  help 
determine  whether  the  State  is  enforcing 
the  regulations. 
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C.  How  the  State  and  EPA  Update  the 
SIP 

The  SIP  is  periodically  revised  as 
necessary  to  address  the  unique  air 
pollution  problems  in  the  State. 
Therefore,  EPA  from  time  to  time  takes 
action  on  State  SIP  submissions 
containing  new  and/or  revised 
regulations  and  other  materials;  if 
approved,  they  become  part  of  the  SIP. 

On  May  22, 1997  (62  FR  27968),  EPA 
revised  the  procedures  for  incorporating 
by  reference  Federally  approved  SIPs,  as 
a  result  of  consultations  between  EPA 
and  the  Office  of  the  Federal  Register 
(OFR). 

As  a  result,  EPA  began  the  process  of 
developing  the  following:  (1)  A  revised 
SIP  document  for  each  State  that  would 
be  incorporated  by  reference  under  the 
provisions  of  title  1  CFR  part  51;  (2)  a 
revised  mechanism  for  announcing  EPA 
approval  of  revisions  to  an  applicable 
SIP  and  updating  both  the  IBR 
document  and  the  CFR;  and  (3)  a 
revised  format  of  the  “Identification  of 
plan”  sections  for  each  applicable 
subpart  to  reflect  these  revised  IBR 
procedures.  The  description  of  the 
revised  SIP  document,  IBR  procedures, 
and  “Identification  of  plan”  format  are 
discussed  in  further  detail  in  the  May 
22,  1997,  Federal  Register  document. 

D.  How  EPA  Compiles  the  SIP 

The  Federally  approved  regulations, 
source-specific  requirements,  and 
nonregulatory  provisions  (entirely  or 
portions  of)  submitted  by  each  State 
agency  and  approved  by  EPA  have  been 
organized  into  a  “SIP  compilation.”  The 
compilation  is  contained  in  three-ring 
binders  and  will  be  updated,  primarily 
on  an  annual  basis.  The  Indiana  SIP 
compilation  is  available  at  the 
Environmental  Protection  Agency, 
Region  5  office:  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604; 

(312) 886-2395. 

E.  How  EPA  Organizes  the  SIP 
Compilation 

Each  SIP  compilation  contains  three 
parts  approved  by  EPA:  Part  one 
contains  regulations,  part  two  contains 
source-specific  requirements,  and  part 
three  contains  nonregulatory  provisions. 
Each  State’s  SIP  compilation  contains  gi, 
table  of  identifying  information  for  each 
of  these  three  parts.  In  this  action,  EPA 
is  publishing  the  tables  summarizing  the 
applicable  SIP  requirements  for  Indiana. 
The  effective  dates  in  the  tables  indicate 
the  date  of  the  most  recent  revision  of 
each  regulation.  The  EPA  Region  5 
Office  has  the  primary  responsibility  for 
updating  the  compilation  and  ensuring 
its  accuracy. 


F.  Where  You  Can  Find  a  Copy  of  the 
SIP  Compilation 

EPA’s  Region  5  Office  developed  and 
will  maintain  the  compilation  for 
Indiana.  A  copy  of  the  full  text  of 
Indiana’s  regulatory  and  source-specific 
compilations  will  also  be  maintained  at 
NARA  and  EPA’s  Air  Docket  and 
Information  Center. 

G.  The  Format  of  the  New  Identification 
of  Plan  Section 

In  order  to  better  serve  the  public, 

EPA  revised  the  organization  of  the 
“Identification  of  plan”  section  and 
included  additional  information  to 
clarify  which  provisions  are  the 
enforceable  elements  of  the  SIP. 

The  revised  Identification  of  plan 
section  contains  five  subsections:  (a) 
Purpose  and  scope,  (b)  Incorporation  by 
reference,  (c)  EPA-approved  regulations, 
(d)  EPA-approved  source-specific 
requirements,  and  (e)  EPA-approved 
nonregulatory  provisions  such  as 
transportation  control  measures, 
statutes,  control  strategies,  and 
monitoring  networks. 

H.  When  a  State  Submission  Becomes 
Part  of  the  SIP  and  Federally 
Enforceable 

All  revisions  to  the  applicable  SIP 
become  Federally  enforceable  as  of  the 
effective  date  of  the  revisions  to 
paragraphs  (c),  (d),  or  (e)  of  the 
applicable  Identification  of  plan  section 
found  in  each  subpart  of  40  CFR  part  52. 

I.  The  Historical  Record  of  SIP  Revision 
Approvals 

To  facilitate  enforcement  of 
previously  approved  SIP  provisions  and 
provide  a  smooth  transition  to  the  new 
SIP  compilation,  EPA  has  retained  the 
original  Identification  of  plan  section, 
previously  appearing  in  the  CFR  as  the 
first  or  second  section  of  part  52  for 
each  State  subpart.  After  an  initial  two- 
year  period,  EPA  will  review  its 
experience  with  the  new  table  format 
and  will  decide  whether  or  not  to  retain 
the  Identification  of  plan  appendices  for 
sorne  further  period. 

II.  What  is  EPA  doing  in  this  action? 

Today’s  rule  constitutes  a  record 
keeping  exercise  to  ensure  that  all 
revisions  to  the  State  programs  and 
accompanying  SIP  that  have  already 
occurred  are  accurately  reflected  in  40 
CFR  part  52.  State  SIP  revisions  are 
Controlled  by  EPA  regulations  at  40  CFR 
part  51.  When  EPA  receives  a  formal  SIP 
revision  request,  the  Agency  must 
publish  proposed  rulemaking  in  the 
Federal  Register  and  provide  for  public 
comment  before  approval. 


EPA  has  determined  that  today’s  rule 
falls  under  the  “good  cause”  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  “good  cause,”  . 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately, 
thereby  avoiding  the  3'O-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA.  Today’s  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs.  Accordingly,  we  find 
that  public  comment  is  “unnecessary” 
and  “contrary  to  the  public  interest” 
under  section  553  of  the  APA,  since  the 
codification  of  the  revised  format  for 
denoting  IBR  of  the  State  materials  into 
the  SIP  only  reflects  existing  law  and 
since  immediate  notice  in  the  CFR 
benefits  the  public  by  removing 
outdated  citations  from  the  CFR. 

III.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  significant  regulatory  action  and  is 
therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
rule  is  not  subject  to  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  Because  the  agency  has  made  a 
good  cause  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  as 
indicated  in  the  SUPPLEMENTARY 
INFORMATION  section  above,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  etseq.),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  Tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  Tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
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or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant.  This  rule  does 
not  involve  technical  standards;  thus 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16, 1994).  In 
issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7,  1996).  . 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the  Attorney 
General’s  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  etseq.]. 
EPA’s  compliance  with  these  statutes 
and  Executive  Orders  for  the  underlying 
rules  are  discussed  in  previous  actions 
taken  on  the  State’s  rules. 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act  (5 
U.S.C.  801  etseq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  Today’s  action  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 


reasons  therefore,  and  established  an 
effective  date  of  September  24,  2010. 
EPA  will  submit  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  major  rule  as 
defined  by  5  U.S.C.  804(2). 

C.  Petitions  for  Judicial  Review 

EPA  has  also  determined  that  the 
provisions  of  section  307(b)(1)  of  the 
Clean  Air  Act  pertaining  to  petitions  for 
judicial  review  are  not  applicable  to  this 
action.  Prior  EPA  rulemaking  actions  for 
each  individual  component  of  the 
Indiana  SIP  compilation  had  previously 
afforded  interested  parties  the 
opportunity  to  file  a  petition  for  judicial 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  such  rulemaking 
action.  Thus,  EPA  sees  no  need  in  this 
action  to  reopen  the  60-day  period  for 
filing  such  petitions  for  judicial  review 
for  these  “Identification  of  plan” 
reorganization  actions  for  Indiana. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides,  Volatile  organic  compounds. 

Dated:  August  12,  2010. 

Susan  Hedman, 

Regional  Administrator,  Region  5. 

■  Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows; 

PART  52— [AMENDED] 

■  1.  The  authority  for  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  P — Indiana 
§  52.770  [Redesignated  as  §  52.800] 

■  2.  Section  52.770  is  redesignated  as 
§  52.800  and  the  section  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§52.800  Original  identification  of  plan 
section. 

(a)  This  section  identifies  the  original 
“Air  Implementation  Plan  for  the  State 
of  Indiana”  and  all  revisions  submitted 


by  Indiana  that  were  Federally  approved 
prior  to  December  31,  2009. 
***** 

■  3.  A  new  §  52.770  is  added  to  read  as 
follows: 

§  52.770  Identification  of  plan. 

(a)  Purpose  and  scope.  This  section 
sets  forth  the  applicable  State 
Implementation  Plan  (SIP)  for  Indiana 
under  section  110  of  the  Clean  Air  Act, 
42  U.S.C.  7401,  and  40  CFR  Part  51  to 
meet  National  Ambient  Air  Quality 
Standards. 

(b)  Incorporation  by  reference.  (1) 
Material  listed  in  paragraphs  (c),  (d), 
and  (e)  of  this  section  with  an  EPA 
approval  date  prior  to  December  31, 
2009,  was  approved  for  incorporation  by 
reference  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Material  is 
incorporated  as  it  exists  on  the  date  of 
the  approval,  and  notice  of  any  change  . 
in  the  material  will  be  published  in  the 
Federal  Register.  Entries  in  paragraphs 

(c),  (d),  and  (e)  of  this  section  with  an 
EPA  approval  date  after  December  31, 
2009,  will  be  incorporated  by  reference 
in  the  next  update  to  the  SIP 
compilation. 

(2)  EPA  Region  5  certifies  that  the 
rules/regulations  provided  by  the  EPA 
in  the  SIP  compilation  at  the  addresses 
in  paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  State  rules/regulations 
which  have  been  approved  as  part  of  the 
SIP  as  of  December  31,  2009. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Environmental 
Protection  Agency,  Region  5,  Air 
Programs  Branch,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604;  the  EPA, 
Air  and  Radiation  Docket  and 
Information  Center,  EPA  Headquarters 
Library,  Infoterra  Room  (Room  Number 
3334),  EPA  West  Building,  1301 
Constitution  Ave.,  NW.,  Washington, 

DC  20460,  and  the  National  Archives 
and  Records  Administration.  If  you 
wish  to  obtain  materials  from  a  docket 
in  the  EPA  Headquarters  Library,  please 
call  the  Office  of  Air  and  Radiation 
(OAR)  Docket/Telephone  number:  (202) 
566-1742.  For  information  on  the 
availability  of  this  material  at  NARA, 
call  202-741-6030,  or  go  to:  http:// 
www.archives.gov/federal_register/ 
code_of_federaI_reguIations/ 
ibr_locations.html. 

(c)  EPA  approved  regulations. 
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Indiana 

effective 

date 


Article  1 .  General  Provisions 


EPA 

approval 

date 


Provisions  Applicable  Throughout  Title  326  . 

6/24/1994 

2/18/1982,  47  FR  6622  . 

7/21/1997,  62  FR  38919  . 

3/16/2005 

10/19/2005,  70  FR  60735  . 

7/31/2009 

11/20/2009,  74  FR  60197  . . 

Definitions . 

9/26/1980 

c 

11/5/1981,  46  FR  54943  . 

5/18/1990 

3/6/1992,  57  FR  8082  . 

6/5/1991 

3/6/1992,  57  FR  8082  . 

6/11/1993 

6/15/1995,  60  FR  31412  . 

1/21/1995 

7/5/1995,  60  FR  34856  . 

6/24/1994 

7/21/1997,  62  FR  38919  . 

1/19/2005 

10/19/2005,  70  FR  60735  . 

Ambient  Air  Quality  Standards . 

5/26/2007 

3/18/2008,  73  FR  14389  . 

11/27/1981,  46  FR  57895  . 

4/5/2006 

10/31/2006,  71  FR  63699  . 

Episode  Alert  Levels . 

5/31/1972,  37  FR  10842. 

Malfunctions . 

3/15/1984 

5/3/1990,  55  FR  18604  . 

6/24/1994 

7/21/1997,  62  FR  38919  . 

Stack  Height  Provisions  . . 

8/27/1980 

3/12/1982,  47  FR  10824. 

13,  16,  17,  18,  19,  20,  21, 
22,  23,  24,  25,  26,  27,  28, 
29,  30,  31,  32,  33,  34,  35, 
36,  37,  38,  39,  40,  41,  42, 
43,  44,  45,  46,  47,  49,  50, 
51,  54,  55,  56,  57,  58,  59, 
60,61,  62,  63,  64,  65,  66, 
67,  68,  69,  70,  71,  72,  73, 
74,  75,  76,  77,  80,  81,  82. 
83,  84,  85,  86,  87,  88,  89, 
91. 


Article  2.  Permit  Review  Rules 


General  Provisions 


Prevention  of  Significant  Deterioration  (PSD) 
Requirements. 


Actual  Plantwide  Applicability  Limitations  in  At¬ 
tainment  Areas. 

Emission  Offset  . 


Actual  Plantwide  Applicability  Limitations  in 
Nonattainment  Areas. 

Construction  of  New  Sources . 

Emission  Reporting  . 

Federally  Enforceable  State  Operating  Permit 
Program. 


Source  Specific  Operating  Agreement  Program 


Article  3.  Monitoring  Requirements 


6/26/1999  6/27/2003,  68  FR  38197  .  Sec.  6,  8. 

9/10/2004  6/18/2007,  72  FR  33395  .  Sec.  7. 

12/16/2007  10/6/2009,  74  FR  51240  .  Sec.  9.5. 

4/22/2001  6/27/2003,  68  FR  38197  .  Sec.  10.  11,  13,  15,  16. 

4/8/2004  5/20/2004,  69  FR  29071  .  Sec.  1(m),  1(11)  and  Sec.  12. 

9/10/2004  6/18/2007,  72  FR  33395  .  Sec.  1(a)-(l),  (n)-(kk),  (mm)- 

(tt),  (uu)(1)-(4),  (vv)-(aaa): 
2(aHd)(4),  (d)(6)-(e),  (ghO); 
3;  4;  5(a),  (c)-(g):  6;  8;. 

9/10/2004  6/18/2007*  72  FR  33395. 

12/13/1993  10/7/1994,  59  FR  51108  .  Sec.  4  and  5. 

9/10/2004  6/18/2007,  72  FR  33395  .  Sec.  1(a)-(i),  (k)-(ff),  (hh)-(uu); 

2(aHc)(4),  (c)(6Hk),  (m): 
3(a)-(b)(11).  (b)(14). 

9/10/2004  6/18/2007,  72  FR  33395. 

9/10/2004  6/18/2007,  72  FR  33395  .  Sec.  4. 

3/27/2004  10/29/2004,  69  FR  63069  .  Sec.  2,  5. 

8/13/2006  3/29/2007,  72  FR  14678  .  Sec  1,  3,  4. 

6/24/1994  8/18/1995,  60  FR  43008  . ,  Sec.  1  to  17  except  4. 

12/16/2007  10/6/2009,  74  FR  51240  .  Sec.  4. 

6/24/1994  4/2/1996,  61  FR  14487  .  Sec.  1,  2(a),  2(b),  and  2(e). 


Continuous  Monitoring  of  Emissions 

Source  Sampling  Procedures . 

Continuous  Monitoring  of  Emissions 


. .  9/4/1981,  46  FR  44448  .  Sec.  1. 

7/15/1995  4/9/1996,  61  FR  15704  .  Sec.  5. 

3/1/1998  12/28/2009,  74  FR  68541  .  Sec.  1. 


Article  4.  Burning  Reguiations 


6/22/1978,  43  FR  26722 .  i  Sec.  4  and  5. 
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Indiana 

citation 

Subject 

Indiana 

effective 

date 

EPA 

approval 

date 

Notes 

8/25/1982 

5/18/1983,  48  FR  22294  . 

Sec.  0.5  and  2. 

6/23/1995 

2/1/1996,  61  FR  3581  . 

Sec.  3. 

4-2  . 

Incinerators  . 

12/15/2002 

11/30/2004,  69  FR  69531. 

Article  5.  Opacity  Regulations 


5-1  . 

Opacity  Limitations  . 

6/11/1993 

11/8/1998 

6/15/1995,  60  FR  31412  . 

7/16/2002,  67  FR  46589  . 

Sec.  4(a),  5(a),  5(c),  7. 

Sec.  1,  2,  3,  4(b),  5(b). 

Article  6.  Particulate  Rules 

&-2  . 

Particulate  Emission  Limitations  for  Sources  of 

10/21/1983 

5/17/1985,  50  FR  20569. 

* 

Indirect  Heating. 

6-3  . 

Particulate  Emission  Limitations  for  Manufac- 

6/12/2002 

7/25/2005,  70  FR  42495. 

turing  Processes. 

6-4  . 

Fugitive  Dust  Emissions  . . . 

11/16/1973 

10/28/1975,  40  FR  50032. 

6-7  . 

Particulate  Matter  Emissions  Limitations  for 

8/30/2008 

11/10/2009,  74  FR  57904  . 

Sec.  1. 

1  Southern  Indiana  Gas  and  Electric  Company. 

L. 

Article  6.5.  Particulate  Matter  Limitations  Except  Lake  County 

6.5-1  . 

General  Provisions  . 

9/9/2005 

3/22/2006,  71  FR  14383. 

6.5-2  . 

Cl^rk  County . 

2/22/2008 

4/30/2008,  73  FR  23356. 

6.5-3  . 

Dearborn  County  . 

2/22/2008 

4/30/2008,  73  FR  23356. 

6.5-4  . 

Dubois  County . 

2/22/2008 

4/30/2008,  73  FR  23356. 

6.5-5  . 

Howard  County . 

2/22/2008 

4/30/2008,  73  FR  23356. 

6.5-6  . 

Marion  County  . 

2/22/2008 

4/30/2008,  73  FR  23356. 

6.5-7  . 

St.  Joseph  County . 

2/22/2008 

4/30/2008,  73  FR  23356. 

6.5-8  . 

Vanderburgh  County  . 

2/22/2008 

4/30/2008,  73  FR  23356. 

6.5-9  . 

Vigo  County . . 

2/22/2008 

4/30/2008,  73  FR  23356. 

6.5-10  .... 

Wayne  County . . 

2/22/2008 

4/30/2008,  73  FR  23356. 

Article  6.8.  Particulate  Matter  Limitations  for  Lake  County 


6.8-1  . 

General  Provisions  . 

9/9/2005 

2/22/2008 

3/22/2006,  71  FR  14383  . 

4/30/2008,  73  FR  23356  . 

Sec.  1.5,  2,  3,  4,  6. 

Sec.  1,  5,  7. 

6.8-2  . 

Lake  County:  PMio  Emission  Requirements . 

2/22/2008 

4/30/2008,  73  FR  23356. 

6.8-3  . 

Lake  County:  Opacity  Limits;  Exceptions  to 
326  lAC  5-1-2. 

2/22/2008 

4/30/2008,  73  FR  23356. 

6.8-4  . 

Lake  County:  Opacity  Limits;  Test  Methods  . 

1  2/22/2008 

4/30/2008,  73  FR  23356. 

6.8-5  . 

Lake  County:  Opacity  Continuous  Emissions 
Monitors. 

i  2/22/2008 

1 

4/30/2008,  73  FR  23356  . 

Repealed. 

6.8-6  . 

Lake  County:  Combustion  Sources;  Natural 
Gas. 

2/22/2008 

4/30/2008,  73  FR  23356. 

1 

6.8-7  . 

Lake  County:  Site-Specific  Control  Require¬ 
ments. 

2/22/2008 

4/30/2008,  73  FR  23356. 

6.8-8  . 

Lake  County:  Continuous  Compliance  Plan  . 

9/9/2005 

2/22/2008 

3/22/2006,  71  FR  14383  . 

4/30/2008,  73  FR  23356  . 

Sec.  2  to  8. 

Sec.  1. 

6.8-9  . 

Lake  County:  PMio  Coke  Battery  Emission  Re¬ 
quirements. 

9/9/2005 

2/22/2008 

3/22/2006,  71  FR  14383  . 

4/30/2008,  73  FR  23356  . 

Sec.  1  and  2. 

Sec.  3. 

6.8-10  .... 

Lake  County:  Fugitive  Particulate  Matter  . 

9/9/2005 

2/22/2008 

3/22/2006,  71  FR  14383  . 

4/30/2008,  73  FR  23356  . . 

Sec.  2,  3,  4. 

Sec.  1. 

6.8-11  .... 

Lake  County:  Particulate  Matter  Contingency 
Measures. 

9/9/2005 

3/22/2006,  71  FR  14383. 

Article  7.  Sulfur  Dioxide  Rules 


Sulfur  Dioxide  Emission  Limitations  . 

6/24/2005 

9/26/2005,  70  FR  56129. 

Compliance . 

6/24/2005 

9/26/2005,  70  FR  56129. 

Ambient  Monitoring . 

5/13/1982,  47  FR  20583  . 

Sec.  2. 

Emission  Limitations  and  Requirements  by 

4/10/1988 

9/1/1988,  53  FR  33808  . 

Sec.  4  to  7,  9. 

County. 

5/13/1988 

12/16/1988,  53  FR  50521  . 

Sec.  11. 

4/10/1988 

1/19/1989,  54  FR  2112  . 

Sec.  8. 

10/23/1988 

1/19/1989,  54  FR  2112  . 

Sec.  14. 

12/5/1990 

9/19/1994,  59  FR  47804  . 

Sec.  12.1. 

3/11/1999 

8/2/2000,  65  FR  47336  . 

Sec.  2. 

6/12/1999 

8/29/2000,  65  FR  52315  . 

Sec.  1.1. 

9/30/2004 

2/28/2005,  70  FR  9533  . 

Sec.  3. 

3/16/2005 

2/28/2006,  71  FR  9936  . 

Sec.  13.  . 
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Indiana 
citation  { 

Subject 

Indiana 
effective  1 

date  ‘ 

1 

EPA 

approval 

date 

Notes 

i 

8/30/2008 

11/10/2009,  74  FR  57904  . 

Sec.  10.  . 

7-4.1  .  I 

Lake  County  Sulfur  Dioxide  Emission  Limita- 

6/24/2005  1 

9/26/2005,  70  FR  56129. 

_ L 

tions. 

Article  8.  Volatile  Organic  Compound  Rules  | 

8-1  . 

General  Provisions  . 

10/27/1982,  47  FR  20586  . 

Sec.  7. 

1/14/1986 

9/4/1987,  52  FR  33590  . 

Sec.  3. 

11/10/1988 

9/6/1990,  55  FR  36635  . 

Sec.  5. 

6/5/1991 

3/6/1992,  57  FR  8082  . 

Sec.  1. 

• 

5/22/1997 

6/29/1998,  63  FR  35141  . 

Sec.  9,  10,  11,  12. 

10/18/1995 

11/3/1999,  64  FR  59642  . 

Sec.  0.5. 

7/15/2001 

9/11/2002,  67  FR  57515  . 

Sec.  4. 

j 

12/15/2002 

5/5/2003,  68  FR  23604  . 

Sec.  2. 

’ 

6/24/2006 

6/13/2007,  72  FR  32531  . 

Sec.  6. 

8-2  . ! 

Surface  Coating  Emission  Limitations . 

10/27/1982,  47  FR  20586  . 

Sec.  4,  6,  7,  8. 

1 

1/18/1983,  48  FR  2124  . .'. . 

Sec.  10. 

! 

2/10/1986,  51  FR  4912  . 

Sec.  2  and  3. 

1 

4/10/1988 

11/24/1990,  55  FR  39141  . . 

Sec.  12. 

2/15/1990 

3/6/1992,  57  FR  8082  . 

Sec.  5. 

6/5/1991 

3/6/1992,  57  FR  8082  . 

Sec.  1. 

• 

10/23/1988 

3/6/1992,  57  FR  8082  . 

Sec.  11. 

12/15/2002 

7/21/2003,  68  FR  42978  . 

Sec.  9. 

8-3  . 

Organic  Solvent  Degreasing  Operations . 

10/27/1982,  47  FR  47554  . 

Sec.  2,  3,  4. 

6/5/1991 

3/6/1992,  57  FR  8082  . 

Sec.  5,  6,  7. 

5/27/1999 

9/14/2001,  66  FR  47887  . 

Sec.  1,8. 

8-4  . 

Petroleum  Sources . 

1/18/1983,  48  FR  2127  . 

Sec.  2,  4,  5. 

2/10/1986,  51  FR  4912  . 

Sec.  3. 

6/5/1991 

3/6/1992,  57  FR  8082  . 

Sec.  8. 

10/18/1995 

11/3/1999,  64  FR  59642  . 

Sec.  6. 

5/23/1999 

12/20/1999,  64  FR  71031  . 

Sec.  1(c). 

11/5/1999 

5/31/2002,  67  FR  38006  . 

Sec.  7,  9. 

8-5  . 

Miscellaneous  Operations  . 

1/18/1983,  48  FR  2124  . 

Sec.  4. 

2/10/1986,  51  FR4912  . 

Sec.  2. 

5/18/1990 

3/6/1992,  57  FR  8082  . 

Sec.  3. 

5/22/1997 

6/29/1998,  63  FR  35141  . 

Sec.  5. 

3/22/2007 

2/20/2008,  73  FR  9201  . 

Sec.  1  and  6. 

8-6  . 

Organic  Solvent  Emission  Limitations . 

1/18/1983,  48  FR  2124. 

8-7  . 

Specific  VOC  Reduction  Requirements  for 

1/21/1995 

7/5/1995,  60  FR  34856. 

Lake,  Porter,  Clark,  and  Floyd  Counties. 

8-8  . 

Municipal  Solid  Waste  Landfills  Located  in 

1/18/1996 

1/17/1997,  62  FR  2591. 

!  Clark,  Floyd,  Lake,  and  Porter  Counties. 

8-9  . 

Volatile  Organic  Liquid  Storage  Vessels . 

1/18/1996 

1/17/1997,  62  FR  2593. 

8-10  . 

Automobile  Refinishinq . 

11/2/1995 

6/13/1996,  61  FR  29965  . 

Sec.  2,  4,  7,  8. 

5/23/1999 

12/20/1999,  64  FR  71031  . 

Sec.  3. 

8/13/1998 

12/20/1999,  64  FR  71031  . 

Sec.  1,  5,  6,  9. 

8-11  . 

Wood  Furniture  Coating  . 

1/4/1996 

10/30/1996,  61  FR  55889. 

8-12  . 

j  Shipbuilding  or  Ship  Repair  Operations  in 

5/1/1996 

1/22/1997,  62  FR  3216  . 

Sec.  1 ,  3. 

j  Clark,  Floyd,  Lake,  and  Porter  Counties. 

1 

7/15/2001 

4/1/2003,  68  FR  15664  . 

Sec.  2,  4,  5,  6,  7. 

8-13  . 

Sinter  Plants  . 

7/24/1998 

7/5/2000,  65  FR  41350. 

Article  9.  Cart>on  Monoxide  Emission  Rules 

9-1  . 

Carbon  Monoxide  Emission  Limits . 

12/15/2002 

11/30/2004,  69  FR  69531. 

Article  10.  Nitrogen  Oxides  Rules 

10-1  . 

10-3  . 

Nitrogen  Oxides  Control  in  Clark  and  Floyd 
Counties. 

Nitrogen  Oxide  Reduction  Program  for  Specific 

6/12/1996 

9/16/2001 

6/3/1997,  62  FR  30253. 

11/8/2001,  66  FR  56465  . 

Sec.  2,  4,  5,  6. 

10-4  . 

Source  Categories. 

Nitrogen  Oxides  Budget  Trading  Program . 

8/6/2003 

2/26/2006 

9/16/2001 

12/11/2003,  68  FR  69025  . 

10/1/2007,  72  FR  55664  . 

11/8/2001,  66  FR  56465  . 

Sec.  1. 

Sec.  3. 

Sec.  4,  5,  6,  7,  8,  11,  >2. 

10-5  . 

Nitrogen  Oxide  Reduction  Program  for  Internal 
Combustion  Engines  (ICE). 

8/6/2003 

2/26/2006 

2/26/2006 

12/11/2003,  68  FR  69025  . 

10/1/2007,  72  FR  55664  . 

10/1/2007,  72  FR  55664. 

Sec.  10. 

Sec.  1,  2,  3,  9,  13,  14,  15. 
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Indiana 

citation 

Indiana 

effective 

EPA 

approval 

Notes 

date 

date 

10-6  . 

Nitrogen  Oxides  Emissions  Limitations  for 

8/30/2008 

11/10/2009,  74  FR  57904  . 

Sec.  1. 

Southern  Indiana  Gas  and  Electric  Company. 

Article  11.  Emission  Limitations  for  Specific  Types  of  Operations 


11-1  . 

Existing  Foundries  . . 

7/25/1968 

5/31/1972,  37  FR  10863. 

11-3  . 

Coke  Oven  Batteries  . 

9/26/1980 

6/11/1993 

12/1/1983,  48  FR  54615  . 

6/15/1995,  60  FR  31412  . 

Sec.  1,  3,  5. 

Sec.  2{aHf).  2{i).  4. 

11-4  . 

Fiberglass  Insulation  Manufacturing . 

9/26/1980 

4/3/1984,  49  FR  13144  . 

Sec.  1,  2,  3,  4. 

* 

9/27/2002 

12/9/2002,  67  FR  72844  . 

Sec.  5. 

11-5  . 

Fluoride  Emission  Limitations  for  Existing  Pri¬ 
mary  Aluminum  Plants. 

2/6/1981 

11/27/1981,  46  FR  57892. 

Article  13.  Motor  Vehicle  Emission  and  Fuel  Standards 


13-1.1  .... 

Motor  Vehicle  Inspection  and  Maintenance  Re¬ 
quirements.  . 

1/22/1999 

9/27/2001,  66  FR  49297. 

1S-3  . 

Control  of  Gasoline  Reid  Vapor  Pressure . 

12/15/2002 

8/5/1995 

7/21/2003,  68  FR  42978  . 

2/9/1996,  61  FR  4895  . 

Sec.  1. 

Sec.  2  to  7. 

Article  14.  Emission  Standards  for  Hazardous  Air  Pollutants 


14-1  . 

General  Provisions  . 

5/13/1988 

9/17/1992,  57  FR  42889. 

14-8  . 

Emission  Standard  for  Equipment  Leaks  (Fugi¬ 
tive  Emission  Sources). 

5/13/1988 

9/17/199^  57  FR  42889. 

14-9  . 

Emission  Limitations  for  Benzene  from  Fur¬ 
nace  Coke  Oven  By-Product  Recovery 
Plants. 

5/13/1988 

j  9/17/1992,  57  FR  42889. 

L  . 

Article  15.  Lead  Rules 


15-1  . 

Lead  Emission  Limitations . 

_  . 

7/14/1989 

4/27/1994 

2/5/1999 

12/31/2000 

8/17/1989,  54  FR  33894  . 

5/3/1995,  60  FR  21717  . 

12/28/1999,  64  FR  72561  . 

1/15/2008,  73  FR  2428  . 

Sec.  1  and  4. 

Sec.  2(a)(1Ha)(6),  (a)(8Hb). 
•Sec.  2(a)(7)(A)-(G). 

Sec.  2(c)  and  3. 

Article  16.  State  Environmental  Policy 

16-3  . 

General  Conformity  . 

7/6/1996 

1/14/1998,  63  FR  2146  . 

Sec.  1. 

Articie  19.  Mobile  Source  Rules 

19-3  . 

Clean  Fuel  Fleet  Vehicles  . . . | 

1/18/1996 

3/21/1996,  61  FR  11552. 

Article  20.  Hazardous  Air  Poilutants 

20-10  . 

20-13  . 

Bulk  Gasoline  Distribution  Facilities  . 

Secondary  Lead  Smelters . 

11/4/1999 

12/31/2000 

^  1 

5/31/2002,  67  FR  38006. 
1/15/2008,  73  FR  2428  . 

Sec.  1  (c),  2(a),  and  6. 

Article  24.  Trading  Programs:  Nitrogen  Oxides  (NOx)  and  Sulfur  Dioxide  (SOz) 

24-1  . 

24-2  . 

24-3  . 

Clean  Air  Interstate  Rule  Nitrogen  Oxides  An¬ 
nual  Trading  Program. 

Clean  Air  Interstate  Rule  (CAIR)  Sulfur  Dioxide 
Trading  Program. 

Clean  Air  Interstate  Rule  (CAIR)  NOx  Ozone 
Season  Trading  Program. 

2/25/2007 

2/25/2007 

2/25/2007 

10/22/2007,  72  FR  59480  . 

10/22/2007,  72  FR  59480  . 

10/22/2007,  72  FR  59480  . 

Sec.  2(36),  2(38),  2(60),  8,  12. 

Sec.  11. 

Sec.  1,  2(38),  2(49),  2(61),  8, 
12. 

(d)  EPA  approved  State  source- 
specific  requirements. 


EPA-Approved  Indiana  Source-Specific  Provisions 


CO  date 

Title 

SIP  rule 

EPA  approval 

Explanation 

10/1/1999  . 

ALCOA-Warrick . 

5-1-2  . 

7/5/2000,  65  FR  41352  (also  see  64 
FR  40287). 

Alt.  opacity  limits  (permit). 

12/15/1999  . 

ALCOA-Warrick . 

5-1-2  . 

7/5/2000,  65  FR  41352  (also  see  64 
FR  40287). 

Alt.  opacity  limits  (permit). 
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CO  date  ' 

■  SIP  rule  ■■ 

EPA  approval  -I'n:! 

'  '  Explanation  •  ■ 

10/12/1999  . 

Crane  Naval  . 

8-2-9  . 

12/31/2002,  67  FR  79859  . 

Exemption. 

2/11/2004  . 

Eli  Lilly . 

8-5-3  . 

11/8/2004,  69  FR  64661  . 

Exemption. 

12/22/2004  . 

Transwheel . 

8-3-5(a)(5)(C) . 

4/12/2005,  70  FR  19000  . 

Equivalent  control. 

(e)  EPA  approved  nonregulatory  and 
quasi-regulatory  provisions. 


EPA-Approved  Indiana  Nonregulatory  and  Quasi-Regulatory  Provisions 


Title 

Indiana  date 

EPA  approval 

Explanation 

Cartx>n  Monoxide  Control  Strategy — Lake  and  Porter  Co  . 

CartxKi  Monoxide  Control  Strategy — Lake  and  Marion  Cos  . 

1 1/12/2009 

1/19/2000,  65  FR  2883  . 

10/15/2009,  74  FR  52891  . 

Paragraph  (b). 

Paragraph  (c). 

Chicago  Hydrocartxm  Control  Strategy  . 

Chicago-Gary  Hydrocartxjn  Control  Strategy  . 

Control  Strategy:  Particulate  Matter . 

8/26/2004,  69  FR  52427  . 

12/30/2008,  73  FR  79652  . 

11/27/2009,  74  FR  62243  . 

Paragraph  (aa). 

Paragraph  (kk). 

Paragraph  (s). 

Paragraph  (ee). 

Removed  from  SIP,  replaced 
by  NESHAP. 

Evansville  Hydrocartxjn  Control  Strategy  . 

Fluoride  Emission  Limitations  for  Existing  Primary  Aluminum 
Plants. 

. . 

12/29/2005,  70  FR  77026  . 

3/11/2003,  68  FR  11472  . 

Fort  Wayne  Hydrocarbon  Control  Strategy . 

Greene  and  Jackson  Counties  Hydrocarbon  Control  Strategy . 

Indianapolis  Hydrocarbon  Control  Strategy  . . 

LaPorte  Hydrocarbon  Control  Strategy  . 

1/11/2007,  72  FR  1292  . 

11/14/2005,  70  FR  69085  . 

10/19/2007,  72  FR  59210  . 

7/19/2007,  72  FR  39574  . 

Paragraph  (ff). 

Paragraph  (bb). 

Paragraph  (jj). 

Paragraph  (gg). 

Paragraph  (d). 

Paragraph  (e). 

Lead  Control  Strategy — Marion  County  . . 

Lead  Control  Strategy — Marion  County  . 

’4/1/2009 

5/10/2000,  65  FR  29959  . 

9/24/2009,  74  FR  48659  . 

Louisville  Hydrocarbon  Control  Strategy . 

Louisville  Hydrocarbon  Control  Strategy . 

Muncie  Hydrocarbon  Control  Strategy  . 

9/20/2004,  69  FR  56171  . 

7/19/2007,  72  FR  39571  . 

11/16/2005,  70  FR  69443  . 

Paragraph  (z). 

Paragraph  (ii). 

Paragraph  (oc). 

Ozone  Monitoring  Season . 

2/19/1991 

12/10/1991,  56  FR  64482. 

PM  10  Maintenance  Plan  for  Lake  County  . 

9/25/2002 

1/10/2003,  68  FR  1370  . 

Paragraph  (r),  also  redesigna¬ 
tion. 

Paragraph  (q). 

Paragraph  (hh). 

Paragraph  (f)  and  (g). 

Paragraph  (dd). 

Particulate  Control  Strategy — Vermillion  County  . 

Small  Business  Compliance  Assistance  Program  . 

South  Bend-Elkhart  Hydrocarbon  Control  Strategy  . 

Sulfur  Dioxide  Contrd  Strategy — LaPorte,  Marion,  Vigo,  and 
Wayne  Counties. 

Terre  Haute  Hydrocarbon  Control  Strategy  . 

8/26/1997,  62  FR  45168  . 

9/2/1993,  58  FR  46541. 

7/19/2007,  72  FR  39577  . 

11/15/1996,  61  FR  58482  . 

1/5/2006,  71  FR  541  . 

[FR  Doc.  2010-23802  Filed  9-23-10;  8:45  am] 
BILLING  CODE  6560-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[EPA-R05-OAR-201 0-0477;  FRL-9204-5] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Michigan;  Redesignation  of 
the  Allegan  County  Areas  to 
Attainment  for  Ozone 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  Michigan’s 
request  to  redesignate  the  Allegan 
County,  Michigan  nonattainment  area  to 
attainment  for  the  1997  8-hour  ozone 
standard  because  the  request  meets  the 
statutory  requirements  for  redesignation 
under  the  Clean  Air  Act  (GAA).  The 


Michigan  Department  of  Natural 
Resources  and  Environment  (MDNRE) 
submitted  this  request  on  May  12,  2010, 
and  supplemented  it  on  June  16,  2010. 

This  approval  involves  several  related 
actions.  EPA  is  making  a  determination 
under  the  CAA  that  the  Allegan  County 
area  has  attained  the  1997  8-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS).  This  determination  is  based 
on  three  years  of  complete,  quality- 
assured  and  certified  ambient  air  quality 
monitoring  data  for  the  2007-2009 
ozone  seasons  that  demonstrate  that  the 
8-hour  ozone  NAAQS  has  been  attained 
in  the  area.  Preliminary  data  available 
for  2010  is  consistent  with  continued 
attainment.  EPA  is  also  approving,  as  a 
revision  to  the  Michigan  State 
Implementation  Plan  (SIP),  the  State’s 
plan  for  maintaining  the  8-hour  ozone 
NAAQS  through  2021  in  the  mea.  EPA 
is  approving  the  2005  emissions 
inventory  submitted  with  the 
redesignation  request  as  meeting  the 
comprehensive  emissions  inventory 
requirement  of  the  CAA  for  the  Allegan 


County  area.  Finally,  EPA  found 
adequate  and  is  approving  the  State’s 
2021  Motor  Vehicle  Emission  Budgets 
(MVEBs)  for  the  Allegan  County  area. 
DATES:  This  final  rule  is  effective 
September  24,  2010. 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action:  Docket  ID  No. 
EPA-R05-OAR-2010-0477.  All 
documents  in  the  docket  are  listed  on 
the  http://www.reguIations.gov  Web' 
site.  Although  listed  in  the  index,  some  . 
information  is  not  publicly  available, 
i.e.,  Confidential  Business  Information 
'  (CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  in  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  This  facility  is  open  from 
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8:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  We 
recommend  that  you  telephone 
Kathleen  D’Agostino,  Environmental 
Engineer,  at  (312)  886-1767  before 
visiting  the  Region  5  office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  D’Agostino,  Environmental 
Engineer,  Attainment  Planning  and 
Maintenance  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-1767, 
dagostino.kathIeen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
“we,”  “us,”  or  “our”  is  used,  we  mean 
EPA.  This  supplementary  information 
section  is  arranged  as  follows: 

Table  of  Contents 

I.  What  is  the  background  for  these  actions? 

II.  What  comments  did  we  receive  on  the 

proposed  rule? 

III.  What  action  is  EPA  taking? 

IV.  Statutory  and  Executive  Order  Reviews. 

I.  What  is  the  background  for  these 
actions? 

The  background  for  today’s  actions  is 
discussed  in  detail  in  EPA’s  July  20, 
2010,  proposal  (75  FR  42018).  In  that 
rulemaking,  we  noted  that,  under  EPA 
regulations  at  40  CFR  part  50,  the  8-hour 
ozone  standard  is  attained  when  the 
three-year  average  of  the  annual  fourth- 
highest  daily  maximum  8-hour  average 
ozone  concentrations  is  less  than  or 
equal  to  0.08  ppm.  (See  69  FR  23857 
(April  30,  2004)  for  further  information.) 
Under  the  CAA,  EPA  may  redesignate 
nonattainment  areas  to  attainment  if 
sufficient  complete,  quality-assured  data 
are  available  to  determine  that  the  area 
has  attained  the  standard  and  if  it  meets 
the  other  CAA  redesignation 
requirements  in  section  107(d)(3)(E). 

The  MDNRE  submitted  a  request  to 
redesignate  the  Allegan  County  area  to 
attainment  for  the  1997  8-hour  ozone 
standard  on  May  12,  2010,  and 
supplemented  it  on  June  16,  2010.  The 
redesignation  request  is  based  on  three 
years  of  complete,  quality-assured, 
certified  data  for  the  period  of  2007 
through  2009,  indicating  the  8-hour 
NAAQS  for  ozone,  as  promulgated  in 
1997,  has  been  attained  in  the  Allegan 
County  area.  Preliminary  monitoring 
data  available  for  2010  is  consistent 
with  continued  attainment.  The  July  20, 
2010,  proposed  rule  provides  a  detailed 
discussion  of  how  Michigan  met  this 
and  other  CAA  requirements. 


II.  What  comments  did  we  receive  on 
the  proposed  rule? 

EPA  provided  a  30-day  review  and 
comment  period.  The  comment  period 
closed  on  August  19,  2010.  EPA 
received  comments  in  support  of  the 
redesignation  from  Consumers  Energy. 
EPA  received  no  adverse  comments  on 
the  proposed  rule. 

III.  What  action  is  EPA  taking? 

EPA  is  making  a  determination  that 
the  Allegan  County  area  has  attained  the 
1997  8-hour  ozone  NAAQS.  EPA  is  also 
approving  the  maintenance  plan  SIP 
revisions  for  the  Allegan  County  area. 
EPA’s  approval  of  the  maintenance  plan 
is  based  on  the  State’s  demonstration 
that  the  plan  meets  the  requirements  of 
section  175 A  of  the  CAA.  After 
evaluating  the  redesignation  requests 
submitted  by  MDNRE,  EPA  believes  that 
the  request  meets  the  redesignation 
criteria  set  forth  in  section  107(d)(3)(E) 
of  the  CAA.  Therefore,  EPA  is  approving 
the  redesignation  of  the  Allegan  County 
area  from  nonattainment  to  attainment 
for  the  1997  8-hour  ozone  NAAQS.  EPA 
is  also  approving  MDNRE’s  2005  base 
year  emissions  inventory  for  the  Allegan 
County  area  as  meeting  the 
requirements  of  section  172(c)(3)  of  the 
CAA.  Finally,  EPA  has  found  adequate 
and  is  approving  Michigan’s  2021 
MVEBs  for  the  Allegan  County  area. 

In  accordance  with  5  U.S.C.  553(d), 
EPA  finds  there  is  good  cause  for  this 
action  to  become  effective  immediately 
upon  publication.  This  is  because  a 
delayed  effective  date  is  unnecessary 
due  to  the  nature  of  a  redesignation  to 
attainment,  which  relieves  the  area  from 
certain  CAA  requirements  that  would 
otherwise  apply  to  it.  The  immediate 
effective  date  for  this  action  is 
authorized  under  both  5  U.S.C. 

553(d)(1),  which  provides  that 
rulemaking  actions  may  become 
effective  less  than  30  days  after 
publication  if  the  rule  “grants  or 
recognizes  an  exemption  or  relieves  a 
restriction,”  and  section  553(d)(3), 
which  allows  an  effective  date  less  than 
30  days  after  publication  “as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule.”  The 
purpose  of  the  30-day  waiting  period 
prescribed  in  section  553(d)  is  to  give 
affected  parties  a  reasonable  time  to 
adjust  their  behavior  and  prepare  before 
the  final  rule  takes  effect.  Today’s  rule, 
however,  does  not  create  any  new 
regulatory  requirements  such  that 
affected  parties  would  need  time  to 
prepare  before  the  rule  takes  effect. 
Rather,  today’s  rule  relieves  the  state  of 
various  requirements  for  this  8-hour 
ozone  nonattainment  area.  For  these 


reasons,  EPA  finds  good  cause  under  5 
U.S.C.  553(d)(3)  for  this  action  to 
become  effective  on  the  date  of 
publication  of  this  action. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  redesignation  of  an 
area  to  attainment  and  the 
accompanying  approval  of  a 
maintenance  plan  under  section 
107(d)(3)(E)  are  actions  that  affect  the  • 
status  of  a  geographical  area  and  do  not 
impose  any  additional  regulatory 
requirements  on  sources  beyond  those 
imposed  by  state  law.  A  redesignation  to 
attainment  does  not  in  and  of  itself 
create  any  new  requirements,  but  rather 
results  in  the  applicability  of 
requirements  contained  in  the  CAA  for 
areas  that  have  been  redesignated  to 
attainment.  Moreover,  the  Administrator 
is  required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
CAA  and  applicable  Federal  regulations. 
42  U.S.C.  7410(k);  40  CFR  52.02(a). 

Thus,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  These  actions  do  not  impose 
additional  requirements  beyond  those 
imposed  by  state  law  and  the  CAA.  For 
that  reason,  these  actions: 

•  Are  not  “significant  regulatory 
actions”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Do  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.); 

•  Are  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.y, 

•  Do  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4): 

•  Do  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999): 

•  Are  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Are  not  a  significant  regulatory 
action  subject  to  Executive  Order  13211 
(66  FR  28355,  May  22,  2001); 

•  Are  not  subject  to  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  CAA;  and 
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•  Do  not  provide  EPA  with  the 
discretionary  authority  to  address,  as  ,  ■ 
appropriate,  disproportionate  human  •  H 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  Februarv  16,  1994). . 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because 
redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  new  regulatory 
requirements  on  the  tribes,  impact  any 
existing  sources  of  air  pollution  on 
tribal  lands,  nor  impair  the  maintenance 
of  ozone  NAAQS  in  tribal  lands. 
However,  because  there  are  tribal  lands 
located  in  Allegan  County,  we  provided 
the  affected  tribe  with  the  opportunity 
to  consult  with  EPA  on  the 
redesignation.  The  affected  tribe  raised 
no  concerns  with  the  proposed  rule. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2).  •• 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 


Designated  area  - 

Date ' 


action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  23,  2010.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  oxides.  Ozone,  Volatile  organic 
compounds. 

40  CFR  Part  81 

Air  pollution  control.  Environmental 
protection.  National  parks.  Wilderness 
areas. 

Dated:  September  11,  2010. 

Susan  Hedman, 

Regional  Administrator,  Region  5. 
m  Parts  52  and  81,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  X — Michigan 

■  2.  Section  52.1174  is  amended  by 
adding  paragraphs  (aa)  and  (bb)  to  read 
as  follows: 

Michigan — Ozone  (8-Hour  standard) 


§  52.1 1 74  Control  strategy:  Ozone. 

*  Hr  *  *  * 

(aa)  Approval — On  May  12,  20idr  '  ^ 
Michigan  submitted  2005  VOC  and  NOx 
base  year  emissions  inventories  for  the 
Allegan  County  area.  Michigan’s  2005 
inventories  satisfy  the  base  year 
emissions  inventory  requirements  of 
section  172(c)(3)  of  the  Clean  Air  Act  for 
the  Allegan  County  area  under  the  1997 
8-hour  ozone  standard. 

(bb)  Approval — Michigan  submitted  a 
request  to  redesignate  the  Allegan 
County  area  to  attainment  of  the  1997  8- 
hour  ozone  standard  on  May  12,  2010, 
and  supplemented  the  submittal  on  June 
16,  2010.  As  part  of  the  redesignation 
request,  the  State  submitted  a 
maintenance  plan  as  required  by  section 
175A  of  the  Clean  Air  Act.  Elements  of 
the  section  175  maintenance  plan 
include  a  contingency  plan  and  an 
obligation  to  submit  a  subsequent 
maintenance  plan  revision  in  8  years  as 
required  by  the  Clean  Air  Act.  The 
ozone  maintenance  plan  also  establishes 
2021  Motor  Vehicle  Emission  Budgets 
(MVEBs)  for  the  area.  The  2021  MVEBs 
for  the  Allegan  County  area  is  3.93  tons 
per  day  (tpd)  for  VOC  and  6.92  tpd  for 
NOx. 

PART  81— [AMENDED] 

■  1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

■  2.  Section  81.323  is  amended  by 
revising  the  entry  for  Allegan  Co.,  MI  in 
the  table  entitled  “Michigan-Ozone  (8- 
Hour  Standard)”  to  read  as  follows: 

§81.323  Michigan. 


Designation  a  Classification 


Type 


Date^ 


Type 


Allegan  County,  Ml; 

Allegan  County  .  September  24,  2010  .  Attainment. 


‘  Includes  Indian  Country  located  in  each  county  or  area,  except  as  otherwise  specified. 
'  This  date  is  June  15,  2004,  unless  otherwise  noted. 
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BILLING  CODE  6560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[EPA-ROe-RCRA-2009-0312;  SW  FRL- 
9206-6] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Direct  Final 
Exclusion 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  proposing  to  grant  a 
petition  submitted  by  Eastman  Chemical 
Company-Texas  Operations  (Eastman) 
to  exclude  (or  delist)  certain  solid 
ivastes  generated  by  its  Longview, 

Texas,  facility  from  the  lists  of 
hazardous  wastes.  EPA  used  the 
Delisting  Rislc  Assessment  Software 
(DRAS)  Version  3.0  in  the  evaluation  of 
the  impact  of  the  petitioned  waste  on 
human  health  and  the  environment. 
DATES:  This  rule  is  effective  on 
November  23,  2010  without  further 
notice,  unless  EPA  receives  relevant 
adverse  comment  by  October  25,  2010. 

If  adverse  comment  is  received,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R06- 
RCRA-2009-0312  by  one  of  the 
following  methods: 

1.  Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov:  Follow  the  on-line 
instructions  for  submitting  comments. 

2.  E-mail:  peace.michelle@epa.gov. 

3.  Mail:  Michelle  Peace, 
Environmental  Protection  Agency, 
Multimedia  Planning  and  Permitting 
Division,  RCRA  Branch,  Mail  Code; 
6PD-C,  1445  Ross  Avenue,  Dallas,  TX 
75202. 

4.  Hand  Delivery  or  Courier.  Deliver 
your  comments  to:  Michelle  Peace, 
Environmental  Protection  Agency, 
Multimedia  Planning  and  Permitting 
Division,  RCRA  Branch,  Mail  Code: 
6PD-C,  1445  Ross  Avenue,  Dallas,  TX 
75202. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-R06-RCRA-2009~ 
0312.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.reguIations.gov,  including  any 


personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.reguIdtions.gov  or  e-mail.  The 
http://www.regulations.gov  yN eh  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
www.regulations.gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  Environmental  Protection  Agency, 
RCRA  Branch,  1445  Ross  Avenue, 

Dallas,  TX  75202.  The  hard  copy  of  the 
RCRA  regulatory  docket  for  this 
proposed  rule,  EPA-R06-RCRA-2009- 
0312,  is  available  for  viewing  from  8 
a.m.  to  5  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  The  public 
may  copy  material  from  any  regulatory 
docket  at  no  cost  for  the  first  100  pages 
and  at  a  cost  of  $0.15  per  page  for 
additional  copies.  EPA  requests  that  you 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  office  at  least  24 
hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  technical  information 


concerning  this  document  or  for 
appointments  to  view  the  docket  or  the 
Eastman  facility  petition,  contact 
Michelle  Peace,  Environmental 
Protection  Agency,  Multimedia 
Planning  and  Permitting  Division, 

RCRA  Branch,  Mail  Code:  6PD-C,  1445 
Ross  Avenue,  Dallas,  TX  75202,  by 
calling  (214)  665-7430  or  by  e-mail  at 
peace.michelle@epa.gov. 

Your  requests  for  a  hearing  must 
reach  EPA  by  October  12,  2010.  The 
request  must  contain  the  information 
described  in  40  CFR  260.20(d) 
(hereinafter  all  sectional  references  are 
to  40  CFR  unless  otherwise  indicated). 
SUPPLEMENTARY  INFORMATION:  Eastman 
submitted  a  petition  under  40  CFR 
260.20  and  260.22(a).  Section  260.20 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  parts  260  through  266,  268 
and  273.  Section  260.22  (a)  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  “generator  specific”  basis 
from  the  hazardous  waste  lists. 

The  Agency  bases  its  proposed 
decision  to  grant  the  petition  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner.  This 
proposed  decision,  if  finalized,  would 
conditionally  exclude  the  petitioned 
waste  from  the  requirements  of 
hazardous  waste  regulations  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA). 

If  finalized,  we  would  conclude  the 
petitioned  waste  from  this  facility  is 
non-hazaidous  with  respect  to  the 
original  listing  criteria  and  that  the 
waste  process  used  will  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  this  waste. 
We  would  also  conclude  that  the 
processes  minimize  short-term  and 
long-term  threats  from  the  petitioned 
waste  to  human  health  and  the 
environment. 

Table  of  Contents 

I.  Overview  Information 

A.  What  action  is  EPA  approving? 

B.  Why  is  EPA  approving  this  delisting? 

C.  How  will  Eastman  manage  the  wastes, 
if  it  is  delisted? 

D.  When  would  the  delisting  exclusion  be 
finalized? 

E.  How  would  this  action  affect  states? 

II.  Background 

A.  What  is  the  history  of  the  delisting 
program? 

B.  What  is  a  delisting  petition,  and  what 
does  it  require  of  a  petitioner? 

C.  What  factors  must  EPA  consider  in 
deciding  whether  to  grant  a  delisting 
petition? 

III.  EPA’s  Evaluation  of  the  Waste 

Information  and  Data 

A.  What  wastes  did  Eastman  petition  EPA 
to  delist? 
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B.  Who  is  Eastman  and  what  process  do 
they  use  to  generate  the  petitioned 
wastes? 

C.  What  information  did  Eastman  submit  to 
support  this  petition? 

D.  What  were  the  results  of  Eastman’s 
analysis? 

E.  How  did  EPA  evaluate  the  risk  of 
delisting  this  waste? 

F.  What  did  EPA  conclude  about  Eastman’s 
analysis? 

G.  What  other  factors  did  EPA  consider  in 
its  evaluation? 

H.  What  is  EPA’s  evaluation  of  this 
delisting  petition? 

IV.  Next  Steps 

A.  With  what  conditions  must  the 
petitioner  comply? 

B.  What  happens,  if  Eastman  violates  the 
terms  and  conditions  of  this  delisting 
action? 

V.  Final  Action 

VI.  Statutory  and  Executive  Order  Reviews 

I.  Overview  Information 

A.  What  action  is  EPA  approving? 

EPA  is  approving  the  delisting 
petition  submitted  by  Eastman  to  have 
three  waste  streams  generated  from  its 
rotary  kiln  incinerator  (RKI)  excluded, 
or  delisted,  from  the  definition  of  a 
hazardous  waste.  These  waste  streams 
are  the  rotary  kiln  incinerator  (RKI) 
bottom  ash,  RKI  fly  ash,  and  RKI 
scrubber  water  blowdown.  The  RKI 
bottom  ash  and  the  RKI  fly  ash  are 
derived  from  the  management  of  several 
F-,  K-,  and  U-waste  codes.  These  waste 
codes  are  FOOl,  F002,  F003,  FOOS,’  F039, 
K009,  KOlO,  UOOl,  U002,  U031,  U069, 
U107,  U112,  U117,  U140,  U147,  U161, 
U213,  and  U359.  The  Scrubber  water 
blowdown  produced  by  the  RKI’s  air 
pollution  control  equipment  is  also 
derived  from  the  management  of  several 
F-,  K-,  and  U-waste  codes  as  well  as 
certain  characteristic  hazardous  wastes. 
These  waste  codes  are  DOOl,  D002, 

D003,  D007,  D008,  D018,  D022,  FOOl, 
F002,  F003,  FOOS,  F039,  K009,  KOlO, 
UOOl,  U002,  U031,  U069,  Ul07,  U112, 
U117,  U140,  U147,  U161,  U213,  and 
U359.  The  RKI  is  authorized  to  manage 
a  list  of  additional  F-,  K-,  U-,  and 
P-codes  to  cover  off-site  sources  not 
attributed  to  the  above  waste  codes.  If 
these  waste  codes  are  not  specifically 
listed  in  the  delisting  exclusion,  they 
are  not  covered  by  the  exclusion  and 
can  not  be  managed  as  non-hazardous, 
unless  and  until,  the  exclusion  is 
modified  to  include  them. 

B.  Why  is  EPA  approving  this  delisting? 

Eastman’s  petition  requests  a  delisting 
for  three  waste  streams:  The  RKI  bottom 
ash,  RKI  fly  ash,  and  RKI  scrubber  water 
blowdown  listed  as  DOOl,  D002,  D003, 
D007,  D008,  D018,  D022,  FOOl,  F002, 
F003,  F005,  F039,  K009,  KOlO,  UOOl, 
U002,  U031,  U069.  U107,  U112,  U117, 


U140,  U147,  U161,  U213,  and  U359. 
Eastman  does  not  believe  that  the 
petitioned  wastes  meet  the  criteria  for 
which  EPA  listed  them.  Eastman  also 
believes  no  additional  constituents  or 
factors  could  cause  the  wastes  to  be 
hazardous.  EPA’s  review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  and  the  additional 
factors  required  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  See  section  3001(f)  of  RCRA, 

42  U.S.C.  6921(f),  and  40  CFR  260.22 
(d)(l)-(4).  In  making  the  initial  delisting 
determination,  EPA  evaluated  the 
petitioned  waste  against  the  listing 
criteria  and  factors  cited  in 
§  261.11(a)(2)  and  (a)(3).  Based  on  this 
review,  EPA  agrees  with  the  petitioner 
that  the  waste  is  non-hazardous  with 
respect  to  the  original  listing  criteria.  If 
EPA  had  found,  based  on  this  review, 
that  the  waste  remained  hazardous 
based  on  the  factors  for  which  the  waste 
was  originally  listed,  EPA  would  have 
proposed  to  deny  the  petition.  EPA 
evaluated  the  waste  with  respect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
EPA  considered  whether  the  waste  is 
acutely  toxic,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  waste  variability.  EPA 
believes  that  the  petitioned  wastes  do 
not  meet  the  listing  criteria  and  thus 
should  not  be  a  listed  waste.  EPA’s 
decision  to  delist  the  wastes  identified 
above  from  the  facility  is  based  on  the 
information  submitted  in  support  of  this 
rule,  including  descriptions  of  the  waste 
and  analytical  data  from  the  Eastman, 
Longview,  Texas  facility. 

C.  How  will  Eastman  manage  the  waste, 
if  it  is  delisted? 

Eastman  will  dispose  of  the  fly  ash 
and  bottom  ash  in  an  onsite  landfill. 

The  scrubber  water  blowdown  will  be 
managed  in  the  waste  water  treatment 
plant  (WWTP).  The  sludge  from  the 
WWTP  has  been  delisted.  See  Appendix 
IX  to  Part  261,  Table  1.  All  management 
occurs  on-site  and  will  remain  the  same 
after  the  delisting  is  granted. 

D.  When  would  the  delisting  exclusion 
be  finalized? 

RCRA  section  3001(f)  specifically 
requires  EPA  to  provide  notice  and  an 
opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  EPA  will  not  grant  the  exclusion 


unless  and  until  it  addresses  all  timely 
public  comments  (including  those  at 
public  hearings,  if  any)  on  this  proposal. 

RCRA  section  3010(b)(1),  at  42  USCA 
6930(b)(1),  allows  rules  to  become 
effective  in  less  than  six  months  after 
EPA  addresses  public  comments  when 
the  regulated  facility  does  not  need  the 
six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for 
persons  generating  hazardous  wastes. 

EPA  believes  that  this  exclusion 
should  be  effective  immediately  upon 
final  publication  because  a  six-month 
deadline  is  not  necessary  to  achieve  the 
purpose  of  section  3010(b),  and  a  later 
effective  date  would  impose 
unnecessary  hardship  and  expense  on 
this  petitioner.  These  reasons  also 
provide  good  cause  for  making  this  rule 
effective  immediately,  upon  final 
publication,  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d). 

E.  How  would  this  action  affect  the 
states? 

Because  EPA  is  issuing  this  exclusion 
under  the  Federal  RCRA  delisting 
program,  only  states  subject  to  Federal 
RC^  delisting  provisions  would  be 
affected.  This  would  exclude  states 
which  have  received  authorization  from 
EPA  to  make  their  own  delisting 
decisions. 

EPA  allows  the  states  to  impose  their 
own  non-RCRA  regulatory  requirements 
that  are  more  stringent  than  EPA’s, 
under  section  3009  of  RCRA,  42  U.S.C. 
6929.  These  more  stringent 
requirements  may  include  a  provision 
that  prohibits  a  Federally  issued 
exclusion  from  taking  effect  in  the  state. 
Because  a  dual  system  (that  is,  both 
Federal  (RCRA)  and  state  (non-RCRA) 
programs)  may  regulate  a  petitioner’s 
waste,  EPA  urges  petitioners  to  contact 
the  state  regulatory  authority  to 
establish  the  status  of  their  wastes  under 
the  state  law.  Delisting  petitions 
approved  by  EPA  Administrator  under 
40  CFR  260.22  are  effective  in  the  State 
of  Texas  only  after  the  final  ^ule  has 
been  published  in  the  Federal  Register. 

II.  Background 

A.  What  is  the  history  of  the  delisting 
program? 

EPA  published  an  amended  list  of 
hazardous  wastes  from  nonspecific  and 
specific  sources  on  January  16, 1981,  as 
part  of  its  final  and  interim  final 
regulations  implementing  section  3001 
of  RCRA.  EPA  has  amended  the  lists 
several  times  and  codified  them  in 
§§  261.31  and  261.32.  EPA  lists  these 
wastes  as  hazardous  because:  (1)  They 
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typically  and  frequently  exhibit  one  or 
more  of  the  characteristics  of  hazardous 
wastes  identified  in  Subpart  C  of  Part 
261  {that  is,  ignitability,  corrosivity, 
reactivity,  and  toxicity)  or  (2)  they  meet 
the  criteria  for  listing  contained  in 
§  261.11(a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  described  in  these 
regulations  generally  is  hazardous,  a 
specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be  hazardous. 

For  this  reason,  §§  260.20  and  260.22 
provide  an  exclusion  procedure,  called 
delisting,  which  allows  persons  to  prove 
that  EPA  should  not  regulate  a  specific 
waste  from  a  particular  generating 
facility  as  a  hazardous  waste. 

B.  What  is  a  delisting  petition,  and  what 
does  it  require  of  a  petitioner? 

A  delisting  petition  is  a  request  from 
a  facility  to  EPA  or  an  authorized  State 
to  exclude  wastes  from  the  list  of 
hazardous  wastes.  The  facility  petitions 
EPA  because  it  does  not  believe  the 
wastes  should  be  hazardous  under 
RCRA  regulations. 

In  a  delisting  petition,  the  petitioner 
must  show  that  wastes  generated  at  a 
particular  facility  do  not  meet  any  of  the 
criteria  for  which  the  waste  was  listed. 
The  criteria  for  which  EPA  lists  a  waste 
are  in  Part  261  and  further  explained  in 
the  background  documents  for  the  listed 
waste. 

In  addition,  under  §  260.22,  a 
petitioner  must  prove  that  the  waste 
does  not  exhibit  any  of  the  hazardous 
waste  characteristics  and  present 
sufficient  information  for  EPA  to  decide 
whether  factors  other  than  those  for 
which  the  waste  was  listed  warrant 
retaining  it  as  a  hazardous  waste.  See 
Part  261  and  the  background  documents 
for  the  listed  waste. 

Generators  remain  obligated  under 
RCRA  to  confirm  whether  their  waste 
remains  non-hazardous  based  on  the 
hazardous  waste  characteristics  even  if 
EPA  has  “delisted”  the  waste. 

C.  What  factors  must  EPA  consider  in 
deciding  whether  to  grant  a  delisting 
petition? 

Besides  considering  the  criteria  in 
§  260.22(a)  and  section  3001(f)  of  RCRA, 
42  U.S.C.  6921(f),  and  in  the  background 
documents  for  the  listed  wastes,  EPA 
must  consider  any  factors  (including 
additional  constituents)  other  than  those 
for  which  EPA  listed  the  waste,  if  a 
reasonable  basis  exists  to  determine  that 
these  additional  factors  could  cause  the 
waste  to  be  hazardous. 


EPA  must  also  consider  as  hazardous 
waste  mixtures  containing  listed 
hazardous  wastes  and  wastes  derived 
from  treating,  storing,  or  disposing  of 
listed  hazardous  waste.  See 
§  261.3(a){2)(iii)  and  (iv)  and  (c)(2)(i), 
called  the  “mixture”  and  “derived-from” 
rules,  respectively.  These  wastes  are 
also  eligible  for  exclusion  and  remain 
hazardous  wastes  until  excluded.  See  66 
FR  27266  (May  16,  2001). 

III.  EPA’s  Evaluation  of  the  Waste 
Information  and  Data 

A.  What  waste  did  Eastman  petition 
EPA  to  delist? 

Eastman  petitioned  EPA  on  December 
1,  2008,  to  exclude  from  the  lists  of 
hazardous  wastes  contained  in 
§§261.24,  261.31,  and  261.32,  certain 
wastes  from  its  rotary  kiln  incineration 
system.  The  three  waste  streams 
included  in  the  petition  were:  the  RKI 
fly  ash,  RKI  bottom  ash  and  RKI 
scrubber  water  blowdown. 

The  waste  streams  are  generated  from 
the  Eastman  facility  located  in 
Longview,  Texas.  The  RKI  fly  ash  and 
RKI  bottom  ash  are  listed  under  EPA 
Hazardous  Waste  No.  FOOl,  F002,  F003, 
F005,  F039,  K009,  KOlO,  UOOl,  U002, 
U031,  U069,  U107,  U112,  U117,  U140, 
U147,  U161,  U213,  and  U359.  The 
Scrubber  water  blowdown  produced  by 
the  RKI’s  air  pollution  control 
equipment  is  also  derived  from  the 
management  of  several  F-,  K-,  and  U- 
waste  codes  as  well  as  certain 
characteristic  hazardous  wastes.  These 
waste  codes  are  DOOl,  D002,  D003, 
D007,  D008,  D018,  D022,  FOOl,  F002, 
F003,  F005,  F039,  K009,  KOlO,  UOOl, 
U002,  U031,  U069,  U107,  Ull2,  U117, 
U140,  U147,  U161,  U213,  and  U359. 
Specifically,  in  its  petition,  Eastman 
requested  that  EPA  grant  exclusions  for 
1,000  cubic  yards  per  calendar  year  of 
RKI  fly  ash;  750  cubic  yards  per 
calendar  year  of  RKI  bottom  ash;  and 
643,000  cubic  yards  (500,000  million 
gallons)  of  RKI  scrubber  water 
blowdown  waste  resulting  from  the 
operations  of  the  rotary  kiln  incinerator 
at  its  facility. 

B.  Who  is  Eastman  and  what  process  do 
they  use  to  generate  the  petitioned 
waste? 

Eastman  manufactures  a  variety  of 
chemicals  and  plastics  at  its  facility 
located  in  Longview,  Texas.  The 
Longview,  Texas  facility  occupies 
roughly  6,000  acres  of  land  and 
produces  approximately  40  chemical 
and  plastic  product  lines.  While 
Eastman  owns  and  operates  a  majority 
of  individual  production  plants  at  the 
facility,  there  are  some  production 


plants  that  are  not  owned  by  Eastman 
but  are  located  on  the  facility.  Eastman 
provides  utility  support  to  these 
captured  facilities,  such  use  of  the 
wastewater  treatment  plant  and  waste 
management  in  the  RKI  through  service 
agreements.  The  production  processes 
employed  by  the  captured  facilities 
produce  products  in  conjunction  with 
Eastman.  The  Eastman-Longview  Texas 
facility  also  accepts  waste  for  processing 
in  the  RKI  from  other  off-site  Eastman 
facilities.  This  facility  does  not  accept 
wastes  from  sources  outside  the 
Eastman  family.  The  unit  is  dedicated  to 
wastes  similar  to  those  generated  by 
Eastman  only  facilities. 

The  RKI  is  a  thermal  combustion  unit 
owned  and  operated  by  Eastman  that  is 
used  for  the  destruction  of  hazardous 
and  non-hazardous  wastes  generated  by 
Eastman  Chemicals  as  well  as  its 
captured  facilities.  The  RKI  operates  at 
1700-2200  °F  and  is  RCRA  permitted  to 
manage  a  large  variety  of  wastes 
including  wastes  generated  from  other 
Eastman  divisions.  These  wastes  can 
have  a  variety  of  D-,  F-,  U-,  K-,  and  P- 
codes.  In  practice,  the  waste  codes 
managed  in  the  RKI  will  be  associated 
with  production  processes  from 
Eastman  Chemicals. 

The  RKI  Bottom  and  Fly  Ashes  and 
Scrubber  Water  Blowdown  are 
generated  by  the  RKI  as  residuals  from 
the  waste  combustion  process.  Bottom 
ash  is  generated  when  large  particulate 
matter  drops  from  the  secondary 
combustion  chamber  (SCC)  into  an  ash 
removal  pit  situated  directly  under  the 
SCC.  Bottom  ashes  are  removed  from 
the  pit  via  a  chain  driven  ash  conveyor 
system  and  placed  in  large  containers 
for  subsequent  management.  They  are 
tested,  may  have  polymers  added  to 
them  for  stabilization  and  disposed  of  in 
an  on-site  hazardous  waste  landfill.  Fly 
ash  is  lighter  than  bottom  ash  and  is 
associated  with  finer  particulate  matter 
that  leaves  the  SCC  as  part  of  the 
“exhaust”  gas.  From  the  SCC,  exhaust 
gases  pass  through  a  rapid  quench  tank 
and  condenser,  which  have  water  layers 
to  capture  smaller  particulate  matter. 
Exhaust  gas  then  proceeds  through  a 
wet  scrubber  where  more  particulate 
matter  is  removed,  The  “blowdown” 
water  streams  through  the  quench/ 
condenser  and  scrubber  systems  are 
routed  to  a  blowdown  tank  (clarifier).  In 
the  tank,  the  combined  blowdown 
stream  (fly  ash  and  water)  is  phase 
separated  with  the  scrubber  water 
blowdown  then  going  to  the  wastewater 
system  and  fly  ash  slurry  going  to  a 
rotary  filter  for  dewatering.  It  is  at  this 
point  in  the  system  that  scrubber  water 
hlowdown  is  defined.  It  is  also  at  this 
point  in  the  system  that  dewatered 
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solids  from  the  rotary  filter  are  Eastman  intends  to  dispose  of  the  classified  as  FOOl,  F002,  F003,  F005, 

considered  fly  ash.  The  dewatered  fly  delisted  RKI  bottom  ash  and  RKI  fly  ash  F039,  K009,  KOlO,  UOOl,  U002,  U031, 

ash  is  removed  from  the  filter  and  at  a  on-site  Subtitle  D  Landfill,  and  the  U069,  U107,  U112,  U117,  Ul40,  U147, 

placed  in  large  containers  for  RKI  scrubber  water  blowdown  will  be  U161,  U213,  and  U359  listed  hazardous 

subsequent  management  which  can  treated  in  the  Wastewater  Treatment  wastes  pursuant  to  40  CFR  261.31  and 

consist  of  testing,  addition  of  polymers  Plant.  Treatment  of  process  wastes  and  261.32.  The  40  CFR  Part  261  Appendix 

(as  needed),  and  disposal  in  the  on-site  wastes  ft’om  captured  facilities  generate  VII  hazardous  constituents  which  are 

hazardous  waste  landfill  bottom  ash,  RKI  fly  ash,  and  RKI  the  basis  for  listing  can  be  found  in 

scrubber  water  blowdown  that  is  Table  1  and  Table  2. 

Table  1— EPA  Waste  Codes  for  RKI  Ashes  and  the  Basis  for  Listing 

Waste  code  I  Basis  for  listing 


Foot  .  Tetrachloroethylene,  methylene  chloride  trichloroethylene,  1,1,1-trichloroethane,  carbon  tetrachloride,  chlorinated  fluorocarbons. 

F002  ...; .  Tetrachloroethylene,  methylene  chloride,  trichloroethylene,  1,1,1-trichloroethane,  1,1,2-trichloroethane,  chlorobenzene,  1,1,2- 

trichloro-1 ,2,2-trifluoroethane,  ortho-dichlorobenzene,  trichlorofluoromethane. 

F003  . .  N.A.,  xylene,  acetone,  ethyl  acetate,  ethyl  benzene,  ethyl  ether,  methyl  isobutyl  ketone,  n-bulyl  alcohol,  cyclohexane,  methanol. 

F005  .  Toluene,  methyl  ethyl  ketone,  carbon  disulfide,  isobutanol,  pyridine,  2-ethoxyethanol,  benzene,  2-nitropropane. 

F039  .  All  constituents  for  which  treatment  standards  are  specified  for  multi-source  leachate  (wastewaters  and  nonwastewaters)  under 

40  CFR  268.43,  Table  CCW. 

K009  .  Chloroform,  formaldehyde,  methylene  chloride,  methyl  chloride,  paraldehyde,  formic  acid. 

K010 .  Chloroform,  formaldehyde,  methylene  chloride,  methyl  chloride,  paraldehyde,  formic  acid,  chloroacetaldehyde. 

UOOl  .  Acetaldehyde. 

U002  .  Acetone. 

U028  .  Bis  (2-ethyl  hexyl)  phthalate. 

U031  .  n-Butyl  alcohol. 

U069  .  Dibut^  phthalate. 

U088  .  Di-ethyl  phthalate. 

U107 .  Di-n-octyl  phthalate. 

U112 .  Ethyl  acetate. 

U115 .  Ethylene  oxide. 

U117 .  Ethane,  1,1'-oxybis-(l). 

U122 .  Formaldehyde. 

U140 .  Isobutyl  alcohol. 

U147 .  Maleic  anhydride. 

U154 . .  Methanol. 

U159 .  Methyl  ethyl  ketone. 

U161  .  Methyl  isobutyl  ketone. 

U213 .  Tetrahydrofuran. 

U220  . •  Toluene. 

U226  .  1,1,1-Trichloroethane  (methyl  chloroform). 

U239  .  Xylene. 

U359  .  Ethylene  glycol  monoethyl  ether. 


Table  2— EPA  Waste  Codes  for  RKI  Ashes  and  the  Basis  for  Listing 


Waste  code  1  Basis  for  listing 


FOOl  .  Tetrachloroethylene,  methylene  chloride  trichloroethylene,  1,1,1-trichloroethane,  carbon  tetrachloride,  chlorinated  fluorocarbons. 

F002  .  Tetrachloroethylene,  methylene  chloride,  trichloroethylene,  1,1,1-trichloroethane,  1,1,2-trichloroethane,  chlorobenzene,  1,1,2- 

trichloro-1 ,2,2-trifluoroethane,  ortho-dichlorobenzene,  trichlorofluoromethane. 

F003  .  N.A.,  xylene,  acetone,  ethyl  acetate,  ethyl  benzene,  ethyl  ether,  methyl  isobutyl  ketone,  n-butyl  alcohol,  cyclohexane,  methanol. 

F005  .  Toluene,  methyl  ethyl  ketone,  carbon  disulfide,  isobutanol,  pyridine,  2-ethoxyethanol,  benzene,  2-nitropropane. 

F039  .  All  constituents  for  which  treatment  standards  are  specifi^  for  multi-source  leachate  (wastewaters  and  nonwastewaters)  under 

40  CFR  268.43,  Table  CCW. 

K009  .  Chloroform,  formaldehyde,  methylene  chloride,  methyl  chloride,  paraldehyde,  formic  acid. 

K010 .  Chloroform,  formaldehyde,  methylene  chloride,  methyl  chloride,  paraldehyde,  formic  acid,  chloroacetaldehyde. 

UOOl  .  Acetaldehyde. 

U002  .  Acetone. 

U028  .  Bis  (2-ethyl  hexyl)  phthalate. 

U031  .  n-Butyl  alcohol. 

U069  .  Dibut^  phthalate. 

U088  .  Di-ethyl  phthalate. 

U107 .  Di-n-octyl  phthalate. 

U112 .  Ethyl  acetate. 

U115 .  Ethylene  oxide. 

U117 .  Ethane,  1,1'-oxybis-(l). 

U122 .  Formaldehyde. 

U140 .  Isobutyl  alcohol. 

U147 .  Maleic  anhydride. 

U154 .  Methanol. 

U159 .  Methyl  ethyl  ketone. 

U161  . !  Methyl  isobutyl  ketone. 
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Table  2— ERA  Waste  Codes  for  RKI  Ashes  and  the  Basis  for  Listing — Continued 


Waste  code- 

U213 . 

Tetrahydrofuran.. 

U220  . 

Toluene. 

U226  . 

1,1,1-Trichloroethane  (methyl  chloroform). 

U239  . 

Xylene. 

U359  . 

Ethylene  glycol  monoethyl  ether. 

D001  . 

Ignitability. 

D002  . 

Corrosivity. 

D003  . 

Reactivity. 

D007  . 

Chromium. 

D008  . 

Lead. 

D018 . 

Benzene. 

D022  . 

Chloroform. 

Basis  for  listing 


C.  What  information  did  Eastman 
submit  to  support  this  petition? 

To  support  its  petition,  Eastman 
submitted: 

1.  Analytical  results  of  the  toxicity 
characteristic  leaching  procedure  and 
total  constituent  analysis  for  volatile 
and  semivolatile  organics,  pesticides, 
herbicides,  dioxins/furans,  PCBs  and 
metals  for  eight  samples  for  the  RKI  fly 
ash  and  RKI  bottom  ash,  and  RKI 
scrubber  water  blowdown: 

2.  Analytical  results  of  the  total 
constituent  analysis  for  volatile  and 
semivolatile  organics,  pesticides, 
herbicides,  dioxins/furans,  PCBs  and 
metals  for  eight  samples  for  the  RKI 
scrubber  water  blowdown; 


3.  Analytical  results  from  multiple  pH 
leaching  of  metals  and; 

4.  Description  of  the  operations  and 
waste  received  of  the  RKI. 

D.  What  were  the  results  of  Eastman’s 
analysis? 

EPA  believes  that  the  descriptions  of 
Eastman’s  waste,  and  the  analytical  data 
submitted  in  support  of  the  petition 
show  that  the  RKI  bottom  ash,  RKI  fly 
ash,  and  RKI  scrubber  water  blowdown 
are  non-hazardous.  Anal}4ical  data  from 
Eastman’s  RKI  bottom  ash,  RKI  fly  ash, 
and  RKI  scrubber  water  blowdown 
samples  were  used  in  the  Delisting  Risk 
Assessment  Software  (DRAS).  The  data 
summaries  for  detected  constituents  are 


presented  in  Table  3,  4,  and  5.  EPA  has 
reviewed  the  sampling  procedures  used 
by  Eastman  and  has  determined  that 
they  satisfy  EPA’s  criteria  for  collecting 
representative  samples  of  the  variations 
in  constituent  concentrations  in  the  RKI 
bottom  ash,  RKI  fly  ash,  and  RKI 
scrubber  water  blowdown.  The  data 
submitted  in  support  of  the  petition 
show  that  constituents  in  Eastman’s 
wastes  are  presently  below  health-based 
risk  levels  used  in  the  delisting 
decision-making.  EPA  believes  that 
Eastman  has  successfully  demonstrated 
that  the  RKI  bottom  ash,  RKI  fly  ash, 
and  RKI  scrubber  water  blowdown  are 
non-hazardous. 


Table  3— Analytical  Results  and  Maximum  Allowable  Delisting  Concentrations  of  the  RKI  bottom  ash^ 


Constituent 

Maximum  total 
(mg/kg) 

Maximum 

TCLP  (mg/I) 

Maximum  allowable 
TCLP  delisting  level 
(mg/L) 

Antimony  . 

16 

0.062 

0.801 

Acetone . 

0.194 

0.772 

33.8 

Arsenic  . 

8.8 

0.029 

0.126 

Acetaldehyde  . 

1.37 

<0.0100 

5.35 

Acenaphthylene  . 

3.5 

0.014 

31.9 

Anthracene . 

1.6 

<0.0100 

77.9 

Acenaphthene . 

0.721 

0.014 

31.9 

Barium . . . 

370 

0.7 

100 

Benzene  . 

<0.170 

0.0048 

0.231 

Bis(2-ethylhexyl)phthalate . 

0.23 

0.017 

103.0 

Benzo(a)  anthracene  . 

0.763 

<0.0100 

0.211 

Benzo(a)  pyrene  . 

0.519 

<0.0100 

79.1 

Benzo(b)  flouranthene  . 

0.343 

<0.0100 

673 

Bromomethane  . . 

0.057 

<0.0100 

0.0526 

n-Butyl  alcohol  . 

4.5 

<0.0100 

174 

Cadmium . 

1.5 

0.002 

0.274 

Chromium  . 

14 

0.02 

5.0 

Cobalt . 

31 

0.023 

0.643 

Copper  . 

29 

0.048 

73.8 

Chloroform  . 

0.0024 

0.0047 

0.241 

Chrysene . 

0.545 

<0.0100 

211 

Chloromethane  . 

0.034 

<0.0100 

18.2 

Cyanide . 

0.195 

0.125 

9.25 

4,4-DDT . ^ . 

0.0032 

<0.0100 

0.0103 

Di-n-butyl  phthalate . 

<0.010 

0.005 

73.9 

Dieldrin . 

0.0013 

<0.0100 

2.78 

Ethylbenzene  . 

0.0086 

0.00855 

32.6 

Fluorene . 

2.24 

0.031 

14.7 

Formaldehyde  . 

4.6 

0.23 

347 

Fluoranthrene . 

•  1.22 

<0.0100 

7.39 
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Table  3— Analytical  Results  and  Maximum  ALLbWABLE  Delisting  CONCENTi^AtiONS  of  the  RKr  bottom  ash^— 

CorttiniiecT 


.  .  Constituent 

Maximum  total 
(mg/kg) 

Maximum 

TCLP  (mg/I) 

Maximum  allowable 
TCLP  delisting  level 
(mg/L) 

Isobutanol  . 

1.9 

1.88 

521 

Lead . . . 

7.1 

0.016 

1.95 

Mercury  . 

<0.017 

<0.0002 

0.2 

Methyl  Isobutyl  ketone . . 

0.0035 

0.0048 

139 

2-Methylnaphathalene . 

0.501 

0.012 

2.18 

Methylene  Chloride . 

0.072 

0.131 

0.237 

Naphthalene . 

<0.022 

<0.0100 

0.0983 

Nickel  . 

44,000 

52 

54.1 

Phenanthrene  . 

6.48 

0.039 

14.7 

Pyrene . 

2.67 

<0.0100 

13.4 

Selenium . 

15 

0.074 

1.0 

Silver . 

0.027 

<0.0020 

5.0 

Tetrachlorodibenzo-p-dioxin  (TCDD)  2, 3, 7, 8- . 

0.31  E-06 

<5.92E-08 

7.46  E-06  mg/kg  total 

Thallium  . 

3.7 

0.017 

0.110 

Tin  . 

3.9 

<0.0100 

22.5 

Toluene  . 

0.015 

0.0066 

45.4 

Vanadium . 

7.1 

0.11 

10.4 

Xylenes  . 

0.049 

0.0486 

28.7 

550 

8.5 

600 

’  These  levels  represent  the  highest  concentration  of  each  constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  represent  the 
specific  levels  found  in  one  sample. 

<  #  Denotes  that  the  constituent  was  below  the  detection  limit. 


Table  4 — Analytical  Results  and  Maximum  Allowable  Delisting  Concentrations  of  the  RKI  Fly  Ash^ 


Constituent 

Maximum 
total  (mg/kg) 

Maximum  TCLP 
(mg/I) 

Maximum  allowable 
TCLP  delisting  level 
(mgA.) 

Antimony  . : . 

25 

0.18 

0.433 

Acetone . 

0.177 

0.959 

2070 

Arsenic  . 

18 

0.045 

0.418 

Acetaldehyde  . . 

255 

<0.001 

0.6264 

Barium . 

110 

1.4 

100 

Bis(2-ethylhexyl)phthalate . 

0.157 

0.006 

0.0522 

Cadmium . 

2.9 

0.011 

0.362 

Chromium  . 

5.9 

0.015 

5.0 

Cobalt . 

86 

0.1 

0.852 

Copper  . 

100 

0.52 

97.1 

Chloroform  . 

0.002 

0.0044 

0.319 

Chloromethane  . 

0.0285 

0.0018 

24.1 

Cyanide . 

0.17 

<0.001 

0.0154 

Delta  BHC . 

0.0031 

<0.001 

3 

1,2-Dichlorobenzene  . 

<0.5 

0.0027 

37 

1,3-Dichlorobenzene  . 

<0.5 

0.0023 

37 

Formaldehyde  . 

5.44 

0.272 

461 

Lead  . 

12 

0.021 

2.45 

Methanol  . 

12.2 

<0.001 

0.6743 

Methyl  isobutanol  ketone . . 

0.004 

0.0048 

184 

Methylene  Chloride . 

0.047 

0.137 

0.315 

Nickel  . 

110,000 

47 

53.8 

Nitrobenzene . 

<0.5 

0.011 

1.15 

Selenium  . 

25 

0.082 

1.0 

Silver . 

2.4 

<0.001 

5.0 

Thallium  . 

6.7 

0.019 

0.146 

Tin  . 

7.8 

<0.001 

22.5 

Toluene  . 

0.002 

0.037 

60.1 

Vanadium . 

6.2 

*  <0.001 

14.36 

Zinc  . 

Tetrachlorodibenzo-p-dioxin  (TCDD)  2,3,7,8- . 

4200 

<0.001 
2.8  E-06  mg/kg 

11.3 

8.39  E-05  mg/kg  total 

’  These  levels  represent  the  highest  concentration  of  each  constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  represent  the 
specific  levels  found  in  one  sample. 

<  #  Denotes  that  the  constituent  was  below  the  detection  limit. 
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Table  5— Analytical  Results  and  Maximum  Allowable  Delisting  Concentrations  of  the  RKI  Scrubber  Water 

Blowdown  ■> 


Antimony . 

Arsenic  . 

Barium . . 

Bis(2-ethylhexyl)phthalate 

Chromium  . 

Cobalt . 

Copper  . 

Chloroform  . 

Chloromethane  . 

Cyanide . 

Di-n-butylphthalate . 

Lead . 

Methanol  . 

Nickel  . 

Silver . 

Thallium  . 

Tin  . 

Vanadium . 

Zinc  . 


T 


Maximum 


Constituent 


Maximum  TCLP 
(mg/l) 


0.041 

0.013 

0.61 

0.009 

0.019 

0.012 

0.052 

0.001 

0.0021 

0.0048 

0.001 

0.019 

0.42 

0.50 

0.002 

0.011 

0.022 

0.006 

16 


allowable  TCLP 
delisting 
level  (m^) 


0.0568 

0.112 

11.6 

0.0522 

10.3 

0.318 

22.1 

0.0163 

1.48 

0.752 

25.6 
2.57 

70.6 
5.74 
1.71 
0.0179 

22.5 

4.88 

77.7 


1  These  levels  represent  the  highest  concentration  of  each  constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  represent  the 
specific  levels  found  in  one  sample. 

<  #  Denotes  that  the  constituent  was  below  the  detection  limit. 


E.  How  did  EPA  evaluate  the  risk  of 
delisting  this  waste? 

The  worst  case  scenario  for 
management  of  the  RKI  bottom  ash  and 
RKI  fly  ash  was  modeled  for  disposal  in 
a  landfill.  The  worst  case  scenario  for 
management  of  the  RKI  scrubber  water 
blowdown  was  modeled  for  disposal  in 
a  surface  impoundent.  EPA  used  such 
information  gathered  to  identify 
plausible  exposure  routes  (i.e.,  ground 
water,  surface  water,  soil,  air)  for 
hazardous  constituents  present  in  the 
RKI  bottom  ash,  RKI  fly  ash,  and  RKI 
scrubber  water  blowdown.  EPA 
determined  that  disposal  in  a  Subtitle  D 
landfill  is  the  most  reasonable,  worst- 
case  disposal  scenario  for  Eastman’s  RKI 
bottom  ash  and  RKI  fly  ash.  EPA 
determined  that  disposal  in  a  surface 
impoundment  is  the  most  reasonable, 
worst-case  disposal  scenario  for 
Eastman’s  RKI  scrubber  water 
blowdown.  EPA  applied  the  DRAS 
described  in  65  FR  58015  (September 
27,  2000),  65  FR  75637  (December  4, 
2000)  and  73  FR  28768  (May  19,  2008), 
to  predict  the  maximum  allowable 
concentrations  of  hazardous 
constituents  that  may  be  released  from 
the  petitioned  wastes  after  disposal  and 
determined  the  potential  impact  of  the 
disposal  of  Eastinan’s  petitioned  wastes 
on  human  health  and  the  environment. 
In  assessing  potential  risks  to  ground 
water,  EPA  used  the  maximum 
estimated  waste  volumes  and  the 
maximum  reported  extract 
concentrations  as  inputs  to  the  DRAS 


program  to  estimate  the  constituent 
concentrations  in  the  ground  water  at  a 
hypothetical  receptor  well  down 
gradient  from  the  disposal  site.  Using 
the  risk  level  (carcinogenic  risk  of 
10  ®  and  non-cancer  hazard  index  of 
0.1),  the  DRAS  program  can  back- 
calculate  the  acceptable  receptor  well 
concentrations  (referred  to  as 
compliance-point  concentrations)  using 
standard  risk  assessment  algorithms  and 
Agency  health-based  numbers.  Using 
the  maximum  compliance-point 
concentrations  and  EPA  Composite 
Model  for  Leachate  Migration  with 
Transformation  Products  (EPACMTP) 
fate  and  transport  modeling  factors,  the 
DRAS  further  back-calculates  the 
maximum  permissible  waste  constituent 
concentrations  not  expected  to  exceed 
the  compliance-point  concentrations  in 
ground  water. 

EPA  believes  that  the  EPACMTP  fate 
and  transport  model  represents  a 
reasonable  worst-case  scenario  for 
possible  ground  water  contamination 
resulting  from  disposal  of  the  petitioned 
waste  in  a  landfill  for  the  ashes,  and  a 
surface  impoundment  for  the  liquid 
scrubber  water  blowdown.  A  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  The  use 
of  some  reasonable  worst-case  scenarios 
resulted  in  conservative  values  for  the 
compliance-point  concentrations  and 
ensured  that  the  waste,  once  removed 
from  hazardous  waste  regulation,  will 


not  pose  a  significant  threat  to  human 
health  and/or  the  environment.  The 
DRAS  also  uses  the  maximum  estimated 
waste  volumes  and  the  maximum 
reported  total  concentrations  to  predict 
possible  risks  associated  with  releases  of 
waste  constituents  through  surface 
pathways  (e.g.,  volatilization  or  wind¬ 
blown  particulate  from  the  landfill).  As 
in  the  above  ground  water  analyses,  the 
DRAS  uses  the  risk  level,  the  health- 
based  data  and  standard  risk  assessment 
and  exposure  algorithms  to  predict 
maximum  compliance-point 
concentrations  of  waste  constituents  at 
a  hypothetical  point  of  exposure.  Using 
fate  and  transport  equations,  the  DRAS 
uses  the  maximum  compliance-point 
concentrations  and  back-calculates  the 
maximum  allowable  waste  constituent 
concentrations  (or  “delisting  levels”). 

In  most  cases,  because  a  delisted 
waste  is  no  longer  subject  to  hazardous 
waste  control,  EPA  is  generally  unable 
to  predict,  and  does  not  presently 
control,  how  a  petitioner  will  manage  a 
waste  after  delisting.  Therefore,  EPA 
currently  believes  that  it  is 
inappropriate  to  consider  extensive  site- 
specific  factors  when  applying  the  fate 
and  transport  model.  EPA  also  considers 
the  applicability  of  ground  water 
monitoring  data  during  the  evaluation  of 
delisting  petitions.  In  this  case,  the 
ground  water  monitoring  data  was 
submitted  in  the  previous  petition  and 
these  wastes  do  not  appear  to  be 
impacting  the  ground  water  of  the 
landfill. 
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ERA  believes  that  the  descriptiorls  of 
Eastman’s  RKI  bottom  ash,  RKI  fly  ash,’ 
and  RKI  scrubber  wat^b  blowdovrri  and 
analytical  characterizations  of  these 
wastes  illustrate  the  presence  of  toxic 
constituents  at  lower  concentrations  in 
these  waste  streams.  Therefore,  it  is 
reasonable  to  conclude  that  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  petitioned  waste 
will  be  substantially  reduced  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized. 

The  DRAS  results,  which  calculated 
the  maximum  allowable  concentration 
of  chemical  constituents  in  the  RKI 
bottom  ash,  RKI  fly  ash,  and  RKI 
scrubber  water  blowdown  are  presented 
in  Tables  3,4,  and  5.  Based  on  the 
comparison  of  the  DRAS  results  and 
maximum  TCLP  concentrations  found 
in  Tables  3,4,  and  5,  the  petitioned 
wastes  should  be  delisted  because  no 
constituents  of  concern  are  likely  to  be 
present  or  formed  as  reaction  products 
or  by  products  in  Eastman’s  wastes. 

F.  What  did  EPA  conclude  about 
Eastman ’s  analysis? 

EPA  concluded,  after  reviewing 
Eastman’s  processes  that  no  other 
hazardous  constituents  of  concern,  other 
than  those  for  which  Eastman  tested,  are 
likely  to  be  present  or  formed  as 
reaction  products  or  by-products  in 
Eastman’s  wastes.  In  addition,  on  the 
basis  of  explanations  and  analjdical  data 
provided  by  Eastman,  pursuant  to 
§  260.22,  EPA  concludes  that  the 
petitioned  wastes:  RKI  bottom  ash,  RKI 
fly  ash,  and  RKI  scrubber  water 
blowdown  do  not  exhibit  any  of  the 
characteristics  of  ignitability, 
corrosivity,  reactivity,  or  toxicity.  See 
§§  261.21,  261.22,  261.23,  and  261.24 
respectively. 

G.  What  other  factors  did  EPA  consider 
in  its  evaluation? 

During  the  evaluation  of  this  petition, 
in  addition  to  the  potential  impacts  to 
the  ground  water,  EPA  also  considered 
the  potential  impact  of  the  petitioned 
waste  via  non-ground  water  exposure 
routes  (i.e.,  air  emissions  and  surface 
runoff)  for  the  RKI  bottom  ash,  RKI  fly 
ash,  and  RKI  scrubber  water  blowdown. 
With  regard  to  airborne  dispersion  in 
particular,  EPA  believes  that  exposure 
to  airborne  contaminants  from  the 
petitioned  waste  is  unlikely.  No 
appreciable  air  releases  are  likely  from 
the  RKI  bottom  ash  and,  RKI  fly  ash 
under  any  likely  disposal  conditions. 
EPA  evaluated  the  potential  hazards 
resulting  from  the  unlikely  scenario  of 
airborne  exposure  to  hazardous 
constituents  released  from  the 


wastewater  in  an  open  landfill.  The  < 
results  of  this  worst-case  analysis  !/ 
indicated  that  there  is  ho  substantial 
present  or  potential  hazard  to  human 
health  and  the  environment  from 
airborne  exposure  to  constituents  from 
the  RKI  bottom  ash  and  RKI  fly  ash.  The 
RKI  scrubber  water  blowdown  was  also 
evaluated  for  releases  to  the  air  from  an 
impoundment  and  no  substantial 
present  or  potential  hazard  was 
identified. 

H.  What  is  EPA’s  evaluation  of  this 
delisting  petition? 

The  descriptions  by  Eastman  of  the 
hazardous  waste  process  and  analytical 
characterization,  with  the  proposed 
verification  testing  requirements  (as 
discussed  later  in  this  notice),  provide 
a  reasonable  basis  for  EPA  to  grant  the 
petition.  The  data  submitted  in  support 
of  the  petition  show  that  constituents  in 
the  waste  are  below  the  maximum 
allowable  concentrations  (See  Tables  3, 

4,  and  5).  EPA  believes  that  the  RKI 
bottom  ash,  RKI  fly  ash,  and  RKI 
scrubber  water  blowdown  generated  by 
Eastman  contains  hazardous 
constituents  at  levels  which  will  present 
minimal  short-term  and  long-term 
threats  from  the  petitioned  wastes  to 
human  health  and  the  environment. 

Thus,  EPA  believes  that  it  should 
grant  to  Eastman  an  exclusion  from  the 
list  of  hazardous  wastes  for  the  RKI 
bottom  ash,  RKI  fly  ash,  and  RKI 
scrubber  water  blowdown.  EPA  believes 
that  the  data  submitted  in  support  of  the 
petition  show  the  Eastman’s  RKI  bottom 
ash,  RKI  fly  ash,  and  RKI  scrubber  water 
blowdown  to  be  non-hazardous. 

EPA  has  reviewed  the  sampling 
procedures  used  by  Eastman  and  has 
determined  they  satisfy  EPA’s  criteria 
for  collecting  representative  samples  of 
variable  constituent  concentrations  in 
the  RKI  bottom  ash,  RKI  fly  ash,  and  RKI 
scrubber  water  blowdown.  The  data 
submitted  in  support  of  the  petition 
show  that  constituents  in  Eastman’s 
wastes  are  presently  below  the 
compliance-point  concentrations  used 
in  the  delisting  decision-making  process 
and  would  not  pose  a  substantial  hazard 
to  the  environment  and  the  public.  EPA 
believes  that  Eastman  has  successfully 
demonstrated  that  the  RKI  bottom  ash, 
RKI  fly  ash,  and  RKI  scrubber  water 
blowdown  cure  non-hazardous. 

EPA,  therefore,  proposes  to  grant  an 
exclusion  to  Eastman  for  the  RKI  bottom 
ash,  RKI  fly  ash,  and  RKI  scrubber  water 
blowdown  described  in  its  December 
2008  petition.  EPA’s  decision  to  exclude 
these  wastes  is  based  on  analysis 
performed  on  samples  taken  of  the  RKI 
bottom  ash,  RKI  fly  ash,  and  RKI 
scrubber  water  blowdown. 


If  EPATinalizes  the  proposed  rule, 

EPA  will  no  longer  regulate  1,000  cubic 
yards/year  of  RKI  bottom  ash;  750  cubic 
yards/year  of  RKI  fly  ash,  and  643,000 
cubic  yards/year  (500,000  million 
gallons)  of  RKI  scrubber  water 
blowdown  from  Eastman’s  Longview 
facility  under  parts  262  through  268  and 
the  permitting  standards  of  part  270. 

IV.  Next  Steps 

A.  With  what  conditions  must  the 
petitioner  comply? 

The  petitioner,  Eastman,  must  comply 
with  the  requirements  in  40  CFR  Part 
261,  Appendix  IX,  Tables  1,  2,  and  3  as 
amended  by  this  notice.  The  text  below 
gives  the  rationale  and  details  of  those 
requirements. 

(1)  Delisting  Levels 

This  paragraph  provides  the  levels  of 
constituent  concentrations  for  which 
Eastrhan  RKI  bottom  ash,  RKI  fly  ash, 
and  RKI  scrubber  water  blowdown, 
below  which  these  wastes  would  be 
considered  non-hazardous. 

EPA  selected  the  set  of  inorganic  and 
organic  constituents  specified  in 
paragraph  (1)  and  listed  in  40  CFR  part 
261,  appendix  IX,  tables  1,  2,  or  3  based 
on  information  in  the  petition.  EPA 
compiled  the  inorganic  and  organic 
constituents  list  from  descriptions  of  the 
manufacturing  process  used  by 
Eastman,  previous  test  data  provided  for 
the  waste,  and  the  respective  health- 
based  levels  used  in  delisting  decision¬ 
making.  These  delisting  levels 
correspond  to  the  allowable  levels 
measured  in  the  leachable 
concentrations  of  the  RKI  bottom  ash 
and  RKI  fly  ash,  and  total 
concentrations  of  the  RKI  scrubber 
water  blowdown. 

(2)  Waste  Holding  and  Handling 

Waste  classification  as  non-hazardous 
cannot  begin  until  compliance  with  the 
limits  set  in  paragraph  (1)  has  occurred 
for  four  consecutive  quarterly  sampling 
events.  For  example,  if  Eastman  is 
issued  a  final  exclusion  in  August,  the 
first  of  four  quarterly  samples  per  waste 
stream  can  be  collected  in  September.  If 
EPA  deems  that  the  four  representative 
composite  samples  of  each  waste  stream 
meet  all  the  indicator  constituent 
delisting  limits,  classification  of  the 
waste  as  non-hazardous  can  begin  in 
September  of  the  next  year.  If 
constituent  levels  in  any  annual  sample 
(and  retest,  if  applicable)  taken  by 
Eastman  exceed  any  of  the  delisting 
levels  set  in  paragraph  (1),  Eastman 
must:  (i)  notify  EPA  in  accordance  with 
paragraph  (6),  and;  (ii)  manage  and 
dispose  of  the  RKI  bottom  ash,  RKI  fly 
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ash,  and  RKI  scrubber  water  blowdown- 
as  hazardous  waste  generated  under 
Subtitle  C  of  RCRA. 

(3)  Verification  Testing  Requirements 

Eastman  must  complete  a  verification 
testing  program  on  the  RKI  bottom  ash, 
RKI  fly  ash,  and  RKI  scrubber  water 
blowdown  to  assure  that  the  wastes  do 
not  exceed  the  maximum  levels 
specified  in  paragraph  (1).  If  EPA 
determines  that  the  data  collected  under 
this  paragraph  does  not  support  the  data 
provided  in  the  petition,  the  exclusion 
will  not  cover  the  tested  waste.  This 
verification  program  operates  on  two 
levels. 

The  initial  part  of  the  verification 
testing  program  consists  of  testing  four 
composite  samples  from  four 
consecutive  quarters  of  RKI  bottom  ash, 
RKI  fly  ash,  and  RKI  scrubber  water 
blowdown  for  specified  indicator 
parameters  as  described  in  paragraph 
(1).  Levels  of  constituents  measured  in 
the  samples  of  the  RKI  bottom  ash,  RKI 
fly  ash,  and  RKI  scrubber  water 
blowdown  that  do  not  exceed  the  levels 
set  forth  in  paragraph  (1)  can  be 
considered  non-hazardous  after  all  four 
sets  of  sampling  data  meet  the  levels 
listed  in  paragraph  (1). 

The  second  part  of  the  verification 
testing  program  is  the  annual  testing  of 
a  representative  composite  sample  of 
the  RKI  bottom  ash,  RKI  fly  ash,  and  RKI 
scrubber  water  blowdown  for  all 
constituents  specified  in  paragraph  (1). 

If  any  delisting  levels  are  not  met  in  an 
annual  test  sample,  then  a  second 
composite  sample  shall  be  collected 
within  10  days  of  becoming  aware  of  the 
failure,  and  it  mu.st  be  analyzed 
expeditiously  for  the  TCLP 
constituent(s)  that  exceeded  Delisting 
Levels. 

If  the  annual  testing  of  the  wastes,  and 
the  retest,  do  not  meet  the  delisting 
levels  in  paragraph  (1),  Eastman  mfist 
notify  EPA  according  to  the 
requirements  in  paragraph  (6).  EPA  will 
then  take  the  appropriate  actions 
necessary  to  protect  human  health  and 
the  environment  as  described  in 
paragraph  (6).  Eastman  must  provide 
sampling  results  that  support  the 
rationale  that  the  delisting  exclusion 
should  not  be  withdrawn. 

The  final  exclusion  is  effective  upon 
publication  in  the  Federal  Register  but 
the  change  in  waste  classification  as 
“non-hazardous”  cannot  begin  until  the 
four  quarterly  initial  verification 
samples  comply  with  the  levels 
specified  in  paragraph  (1).  The  waste 
classification  as  “non-hazardous”  is  also 
not  authorized,  if  Eastman  fails  to 
perform  the  testing  as  specified  herein. 
Should  Eastman  conduct  the  yearly 


testing  as  specified  herein,  then  disposal 
of  RKI  bottom  ash,  RKI  fly  ash,  and  RKI 
scrubber  water  blowdown  as  delisted 
waste  may  not  occur  in  the  following 
year(s)  until  Eastman  obtains  the  written 
approval  of  EPA. 

(4)  Changes  in  Operating  Conditions 

Paragraph  (4)  would  allow  Eastman 

the  flexibility  of  modifying  its  processes 
(for  example,  changes  in  equipment  or 
change  in  operating  conditions)  to 
improve  its  treatment  processes. 
However,  Eastman  must  prove  the 
effectiveness  of  the  modified  process 
and  request  approval  from  EPA. 

Eastman  must  manage  wastes  generated 
during  the  new  process  demonstration 
as  hazardous  waste  through  verification 
sampling  within  30  days  of  start-up. 

(5)  Data  Submittals 

To  provide  appropriate 
documentation  that  the  Eastman  facility 
is  correctly  managing  the  RKI  bottom 
ash,  RKI  fly  ash,  and  RKI  scrubber  water 
blowdown,  Eastman  must  compile, 
summarize,  and  keep  delisting  records 
on-site  for  a  minimum  of  five  years. 
Eastman  must  keep  all  analytical  data 
obtained  pursuant  to  paragraph  (3), 
including  quality  control  information, 
for  five  years.  Paragraph  (5)  requires  that 
Eastman  furnish  these  data  upon  request 
for  inspection  by  any  employee  or 
representative  of  EPA  or  the  State  of 
Texas. 

If  the  exclusion  is  made  final,  then  it 
will  apply  only  to  1,000  cubic  yards/ 
year  of  RKI  bottom  ash;  750  cubic  yards/ 
year  of  RKI  fly  ash,  and  643,000  cubic 
yards/year  (500,000  million  gallons)  of 
RKI  scrubber  water  blowdown  generated 
at  the  Eastman  facility  after  successful 
initial  verification  testing. 

EPA  would  require  Eastman  to  submit 
additional  verification  data  under  any  of 
the  following  circumstances: 

(a)  If  Eastman  significantly  alters  the 
waste  treatment  system  except  as 
described  in  paragraph  (4). 

(b)  If  Eastman  uses  any  new 
manufacturing  or  production 
process(es),  or  significantly  changes  the 
current  process(es)  described  in  its 
petition;  or 

(c)  If  Eastman  makes  any  changes  that 
could  significantly  affect  the 
composition  or  type  of  waste  generated. 

Eastman  must  submit  a  modification 
to  the  petition  complete  with  full 
sampling  and  analysis  for  circumstances 
where  the  waste  volume  changes  and/or 
additional  waste  codes  are  added  to  the 
waste  stream.  EPA  will  publish  an 
amendment  to  the  exclusion,  if  the 
changes  are  acceptable. 

Eastman  must  manage  waste  volumes 
greater  than  1,000  cubic  yards/year  of 


RKI  bottom  ash;  750  cubic  yards/year  of 
RKI  fly  ash  and  643,000  cubic  yards/ 
year  (500,000  million  gallons)  of  RKI 
scrubber  water  blowdown  as  hazardous 
waste  until  EPA  grants  a  revised 
exclusion.  When  this  exclusion  becomes 
final,  the  management  by  Eastman  of  the 
RKI  bottom  ash,  RKI  fly  ash,  and  RKI 
scrubber  water  blowdown  covered  in 
this  petition  would  be  relieved  from 
Subtitle  C  jurisdiction.  Eastman  may  not 
classify  the  waste  as  non-hazardous 
until  the  revised  exclusion  is  finalized. 

(6)  Reopener 

The  purpose  of  paragraph  (6)  is  to 
require  Eastman  to  disclose  new  or 
different  information  related  to  a 
condition  at  the  facility  or  disposal  of 
the  waste,  if  it  is  pertinent  to  the 
delisting.  Eastman  must  also  use  this 
procedure  if  the  waste  sample  (and 
retest,  if  applicable)  in  the  annual 
testing  fails  to  meet  the  levels  found  in 
paragraph  (1).  This  provision  will  allow 
EPA  to  reevaluate  the  exclusion,  if  a 
source  provides  new  or  additional 
information  to  EPA.  EPA  will  evaluate 
the  information  on  which  it  based  the 
decision  to  see  if  it  is  still  correct  or  if 
circumstances  have  changed  so  that  the 
information  is  no  longer  correct  or 
would  cause  EPA  to  deny  the  petition, 
if  presented. 

This  provision  expressly  requires 
Eastman  to  report  differing  site 
conditions  or  assumptions  used  in  the 
petition  in  addition  to  failure  to  meet 
the  annual  testing  conditions  within  10 
days  of  discovery.  If  EPA  discovers  such 
information  itself  or  from  a  third  party, 
it  can  act  on  it  as  appropriate.  The 
language  being  proposed  is  similar  to 
those  provisions  found  in  RCRA 
regulations  governing  no-migration 
petitions  at  §  268.6. 

It  is  EPA’s  position  that  it  has  the 
authority  under  RCRA  and  the 
Administrative  Procedures  Act  (APA),  5 
U.S.C.  551  (1978)  et  seq.,  to  reopen  a 
delisting  decision.  EPA  may  reopen  a 
delisting  decision  when  it  receives  new 
information  that  calls  into  question  the 
assumptions  underlying  the  delisting. 

EPA  believes  a  clear  statement  of  its 
authority  in  delisting  is  merited  in  light 
of  EPA’s  experience.  See  the  Federal 
Register  notice  regarding  Reynolds 
Metals  Company  at  62  FR  37694  (July 
14,  1997)  and  62  FR  63458  (December 
1, 1997)  where  the  delisted  waste 
leached  at  greater  concentrations  into 
the  environment  than  the 
concentrations  predicted  when 
conducting  the  TCLP,  leading  EPA  to 
repeal  the  delisting.  If  an  immediate 
threat  to  human  health  and  the 
environment  presents  itself,  EPA  will 
continue  to  address  these  situations  on 
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a  case-by-case  basis.  Where  necessary, 
EPA  will  make  a  good  cause  finding  to 
justify  emergency  rulemaking.  See  APA 
section  553(b)(3)(B). 

B.  What  happens  if  Eastman  violates  the 
terms  and  conditions? 

If  Eastman  violates  the  terms  and 
conditions  established  in  the  exclusion, 
EPA  will  start  procedures  to  withdraw 
the  exclusion.  Where  there  is  an 
immediate  threat  to  human  health  and 
the  environment,  EPA  will  evaluate  the 
need  for  enforcement  activities  on  a 
case-by-case  basis.  EPA  expects  Eastman 
to  conduct  the  appropriate  waste 
analysis  and  comply  with  the  criteria 
explained  above  in  paragraph  (1)  of  the 
exclusion. 

V.  Final  Action 

EPA  is  approving  the  delisting 
petition  for  three  waste  streams 
generated  at  Eastman  Chemical’s 
Longview,  Texas  facility:  (1)  The  RKI 
bottom  ash;  the  RKI  fly  ash;  and  the  RKI 
scrubber  water  blowdown. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  non-controversial  exclusion  and 
anticipate  no  adverse  comments. 
However,  in  the  “Proposed  Rules” 
section  of  today’s  Federal  Register,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposed  rule  to 
approve  the  petition  if  relevant  adverse 
comments  are  received  on  this  direct 
final  rule.  We  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time.  For  further 
information  about  commenting  on  this 
rule,  see  the  ADDRESSES  section  of  this 
document. 

If  EPA  receives  adverse  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule.  Please  note  that  if  we 
receive  adverse  comment  on  a 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  we  may  adopt  as 
final  those  provisions  of  the  rule  that  are 
not  the  subject  of  an  adverse  comment. 

VI.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866, 
“Regulatory  Planning  and  Review”  (58 
FR  51735,  October  4, 1993),  this  rule  is 
not  of  general  applicahility  and 
therefore  is  not  a  regulatory  action 


subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB).  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act’of  1995 
(44  U.S.C.  3501  et  seq.)  because  it 
applies  to  a  pcirticular  facility  only. 
Because  this  rule  is  of  particular 
applicability  relating  to  a  particular 
facility,  it  is  not  subject  to  the  regulatory 
flexibility  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.],  or 
to  sections  202,  204,  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4).  Because  this 
rule  will  affect  only  a  particular  facility, 
it  will  not  significantly  or  uniquely 
affect  small  governments,  as  specified  in 
section  203  of  UMRA.  Because  this  rule 
will  affect  only  a  particular  facility,  this 
proposed  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  “Federalism,” 

(64  FR  43255,  August  10,  1999).  Thus, 
Executive  Order  13132  does  not  apply 
to  this  rule.  Similarly,  because  this  rule 
will  affect  only  a  particular  facility,  this 
proposed  rule  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175,  “Consultation  and 
Coordination  with  Indian  Tribal 
Governments”  (65  FR  67249,  November 
9,  2000).  Thus,  Executive  Order  13175 
does  not  apply  to  this  rule.  This  rule 
also  is  not  subject  to  Executive  Order 
13045,  “Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks”  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant  as  defined  in  Executive 
Order  12866,  and  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  The 
basis  for  this  belief  is  that  the  Agency 
used  the  DRAS  program,  which 
considers  health  and  safety  risks  to 
infants  and  children,  to  calculate  the 
maximum  allowable  concentrations  for 
this  rule.  This  rule  is  not  subject  to 
Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355  (May 
22,  2001)),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  rule  does  not  involve 


technical  standards;  thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988, 
“Civil  Justice  Reform,”  (61  FR  4729, 
February  7,  1996),  in  issuing  this  rule, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
,  provide  a  clear  legal  standard  for 
affected  conduct.  The  Congressional 
Review  Act,  5  U.S.C.  801  et  seq.,  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency, 
promulgating  the  rule  must  submit  a 
rule  report  which  includes  a  copy  of  the 
rule  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the  United 
States.  Section  804  exempts  from 
section  801  the  following  types  of  rules 
(1)  Rules  of  particular  applicability:  (2) 
rules  relating  to  agency  management  or 
personnel;  and  (3)  rules  of  agency 
organization,  procedure,  or  practice  that 
do  not  substantially  affect  the  rights  or 
obligations  of  non-agency  parties  5 
U.S.C.  804(3).  EPA  is  not  required  to 
submit  a  rule  report  regarding  this 
action  under  section  801  because  this  is 
a  rule  of  particular  applicability. 

Lists  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(f) 

Dated:  September  8,  2010. 

Bill  Luthans, 

Acting  Director,  Multimedia  Planning  and 
Permitting  Division. 

■  For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

■  1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  and  6938. 

■  2.  In  Tables  1,  2  and  3  of  Appendix 
IX  to  part  261  add  the  following  waste 
stream  in  alphabetical  order  by  facility 
to  read  as  follows: 

Appendix  IX  to  Part  261 — Waste 
Excluded  Under  §§  260.20  and  260.22. 
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Table  1— Waste  Excluded  From  Non-Srecific  Sources 

Facility 

Address 

Waste  description 

Eastman  Longview,  RKI  bottom  ash  (ERA  Hazardous  Waste  Numbers  F001,  F002,  F003,  F005,  F039,  K009,  K010,  U001,  U002, 
Chemical  TX.  U031,  U069,  U107,  U112,  U117,  U140,  U147,  U161,  U213,  and  U359.)  generated  at  a  maximum  rate  of  1,000 

Com-  cubic  yards  per  calendar  year  after  September  24,  2010  and  disposed  in  Subtitle  D  Landfill, 

pany—  RKI  fly  ash  ERA  Hazardous  Waste  Number  F001,  F002,  F003,  F005,  F039,  K009,  K010,  U001,  U002,  U031, 

Texas  Op-  U069,  U107,  U112,  U117,  U140,  U147,  U161,  U213,  and  U359  generated  at  a  maximum  rate  of  750  cubic 

orations.  yards  per  calendar  year  after  September  24,  2010  and  disposed  in  Subtitle  D  Landfill. 

RKI  scrubber  water  blowdown  (ERA  Hazardous  Waste  Numbers  D001,  D002,  D003,  D007,  D008,  D018,  D022, 
F001,  F002,  F003,  F005,  F039,  K009,  K010,  U001,  U002,  U031,  U069,  U107,  U112,  U117,  U140,  U147,  U161, 
U213,  and  U359  generated  at  a  maximum  rate  of  643,000  cubic  yards  (500,000  million  gallons)  per  calendar 
year  after  September  24,  2010  and  treated  and  discharged  from  a  Wastewater  Treatment  Riant. 

For  the  exclusion  to  be  valid,  Eastman  must  implement  a  verification  testing  program  for  each  of  the  waste 
streams  that  meets  the  following  Raragraphs: 

(1)  Delisting  Levels:  All  concentrations  for  those  constituents  must  not  exceed  the  maximum  allowable  concentra¬ 
tions  in  mg/I  specified  in  this  paragraph. 

(A)  RKI  Bottom  Ash.  Leachable  Concentrations  (mg/I):  Antimony — 0.801;  Acetone — 33.8;  Arsenic — 0.126;  Acetal¬ 
dehyde — 5.35;  Acenaphthylene — 31.9;  Anthracene — 77.9;  Acenaphthene — 31.9;  Barium — 100;  Benzene — 
0.231;  Bis(2-ethylhexyl)phthalate — 103;  Benzo  (a)  anthracene — 0.211;  Benzo  (a)  pyrene — 79.1;  Benzo  (b) 
flouranthene — 673;  Bromomethane — 0.0526;  n-Butyl  Alcohol — 174;  Cadmium— ^.274;  Chromium — 5.0;  Co¬ 
balt — 0.643;  Copper — 73.8;  Chloroform — 0.241;  Chrysene — 211;  chloromethane — 18.2;  Cyanide — 9.25;  4,4- 
DDT — 0.0103;  Di-n-butyl  phthalate — 73.9;  Dieldrin — 2.78;  Ethylbenzene — 32.6;  Fluorene — 14.7;  Formaldehyde- 
347;  Fluoranthrene — 7.39;  Isobutanol — 521;  Lead — 1.95;  Mercury — 0.2;  Methy  Isobutyl  ketone — 139;  2- 
Methylnaphathalene — 2.18;  Methylene  Chloride — 0.237;  Naphthalene — 0.0983;  Nickel — 54.1;  Rhenanthrene — 
14.7;  Ryrene — 13.4;  Selenium — 1.0;  Silver — 5.0;  Thallium — 0.110;  Tin — 22.5;  Toluene — 45.4;  Vanadium — 10.4; 
Xylene — 28.7;  Zinc — 600. 

Total  Concentrations  (mg/kg) 

Tetrachlorodibenzo-p-dioxin  (TCDD)  2,3,7,8-7.46  E-06  mg/kg. 

(B)  RKI  Fly  Ash.  Leachable  Concentrations  (mg/1):  Antimony — 0.111;  Acetone — 533;  Arsenic — 0.178;  Barium — 
36.9;  Bis(2-ethylhexyl)phthalate — 6.15;  Chromium — 2.32;  Copper — 26.5;  Ethylbenzene — 11.1;  Methylene  Chlo¬ 
ride — 0.0809;  Naphthalene — 0.0355;  Nickel — 13.8;  Rhenanthrene — 2.72;  Toluene — 15.5;  Trichloroethane — 
1 1 900;  Trichloroethylene — 0.0794;  Vanadium — 1 .00;  Zinc — 202. 

Total  Concentrations  (mg/kg) 

Tetrachlorodibenzo-p-dioxin  (TCDD)  2,3,7,8-4.30  E-05  mg/kg. 

(C)  RKI  Scrubber  Water  Blowdown.  TCLR  Concentrations  (mg/1):  Antimony — 0.0568;  Arsenic — 0.112;  Barium — 
11.6;  Bis(2-ethylhexyl)phthalate — 0.0522;  Chromium — 5.0;  Cobalt — 0.318,  Copper — 22.1;  Chloroform — 0.0163, 
Chloromethane — 1.48;  Cyanide — 0.752;  Di-n-butylphthalate — 25.6;  Lead — 2.57;  Methanol — 70.6;  Nickel — 5.74; 
Silver— 1.71;  Thallium— 0.0179;  Tin— 22.5;  Vanadium-^.88;  Zinc— 77.7; 

(2)  Waste  Holding  and  Handling: 

(A)  Waste  classification  as  non-hazardous  cannot  begin  until  compliance  with  the  limits  set  in  paragraph  (1)  for 
RKI  bottom  ash,  RKI  fly  ash,  and  RKI  scrubber  water  blowdown  has  occurred  for  four  consecutive  quarterly 
sampling  events. 

(B)  If  constituent  levels  in  any  annual  sample  and  retest  sample  taken  by  Eastman  exceed  any  of  the  delisting 
levels  set  in  paragraph  (1)  for  the  RKI  bottom  ash,  RKI  fly  ash,  and  RKI  scrubber  water  blowdown,  Eastman 
must  do  the  following: 

(i)  notify  ERA  in  accordance  with  paragraph  (6)  and 

(ii)  manage  and  dispose  the  RKI  bottom  ash,  RKI  fly  ash,  and  RKI  scrubber  water  blowdown  as  hazardous  waste 
generated  under  Subtitle  C  of  RCRA. 

(3)  Testing  Requirements: 

^  Upon  this  exclusion  becoming  final,  Eastman  must  perform  analytical  testing  by  sampling  and  analyzing  the  RKI 
bottom  ash,  RKI  fly  ash,  and  RKI  scrubber  water  blowdown  as  follows: 

(A)  Initial  Verification  Testing: 

(i)  Collect  four  representative  composite  samples  of  the  RKI  bottom  ash,  RKI  fly  ash,  and  RKI  scrubber  water 
blowdown  at  quarterly  intervals  after  ERA  grants  the  final  exclusion.  The  first  composite  sample  of  each  waste 
stream  may  be  taken  at  any  time  after  ERA  grants  the  final  approval.  Sampling  must  be  performed  in  accord¬ 
ance  with  the  sampling  plan  approved  by  ERA  in  support  of  the  exclusion. 

(ii)  Analyze  the  samples  for  all  constituents  listed  in  paragraph  (1).  Any  composite  sample  taken  that  exceeds  the 
delisting  levels  listed  in  paragraph  (1)  indicates  that  the  RKI  bottom  ash,  RKI  fly  ash,  and  RKI  scrubber  water 
blowdown  must  continue  to  be  disposed  as  hazardous  waste  in  accordance  with  the  applicable  hazardous 
waste  requirements  until  such  time  that  four  consecutive  quarterly  samples  indicate  compliance  with  delisting 
levels  listed  in  paragraph  (1). 

(iii)  Within  sixty  (60)  days  after  taking  its  last  quarterly  sample,  Eastman  will  report  its  analytical  test  data  to  ERA. 
If  levels  of  constituents  measured  in  the  samples  of  the  RKI  bottom  ash,  RKI  fly  ash,  and  RKI  scrubber  water 
blowdown  do  not  exceed  the  levels  set  forth  in  paragraph  (1)  of  this  exclusion  for  four  consecutive  quarters, 
Eastman  can  manage  and  dispose  the  non-hazardous  RKI  bottom  ash,  RKI  fly  ash,  and  RKI  scrubber  water 
blowdown  according  to  all  applicable  solid  waste  regulations. 

(B)  Annual  Testing: 
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Table  1— Waste  Excluded  From  Non-Specific  Sources— Continued 


Facility  Address  '  Waste  description 


(i)  If  Eastman  completes  the  quarterly  testing  specified  in  paragraph  (3)  above  and  no  sample  contains  a  con¬ 
stituent  at  a  level  which  exceeds  the  limits  set  forth  in  paragraph  (1),  Eastman  must  begin  annual  testing  as 
follows:  Eastman  must  test  a  representative  composite  sample  of  the  RKI  bottom  ash,  RKI  fly  ash,  and  RKI 
scrubber  water  blowdown  for  all  constituents  listed  in  paragraph  (1)  at  least  once  per  calendar  year.  If  any 
measured  constituent  concentration  exceeds  the  delisting  levels  set  forth  in  paragraph  (1),  Eastman  must  col¬ 
lect  an  additional  representative  composite  sample  within  1 0  days  of  being  made  aware  of  the  exceedence  and 
test  it  expeditiously  for  the  constituent(s)  which  exceeded  delisting  levels  in  the  original  annual  sample. 

(ii)  The  samples  for  the  annual  testing  shall  be  a  representative  composite  sample  according  to  appropriate  meth¬ 
ods.  As  applicable  to  the  method-defined  parameters  of  concern,  analyses  requiring  the  use  of  SW-846  meth¬ 
ods  incorporated  by  reference  in  40  CFR  260.11  must  be  used  without  substitution.  As  applicable,  the  SW-846 
methods  might  include  Methods  0010,  0011,  0020,  0023A,  0030,  0031,  0040,  0050,  0051,  0060,  0061,  1010A, 
10208,11 10A,  1310B,  1311,  1312,  1320,  1330A,  9010C,  9012B,  9040C,  9045D,  9060A,  9070A  (uses  ERA 
Method  1664,  Rev.  A),  9071 B,  and  9095B.  Methods  must  meet  Performance  Based  Measurement  System  Cri¬ 
teria  in  which  the  Data  Quality  Objectives  are  to  demonstrate  that  samples  of  the  Eastman  RKI  bottom  ash, 
RKI  fly  ash,  and  RKI  scrubber  water  blowdown  are  representative  for  all  constituents  listed  in  paragraph  (1). 

(iii)  The  samples  for  the  annual  testing  taken  for  the  second  and  subsequent  annual  testing  events  shall  be  taken 
within  the  same  calendar  month  as  the  first  annual  sample  taken. 

(iv)  The  annual  testing  report  should  include  the  total  amount  of  delisted  waste  in  cubic  yards  disposed  during  the 
calendar  year. 

(4)  Changes  in  Operating  Conditions:  If  Eastman  significantly  changes  the  process  described  in  its  petition  or 
starts  any  processes  that  generate(s)  the  waste  that  may  or  could  affect  the  composition  or  type  of  waste  gen¬ 
erated  (by  illustration,  but  not  limitation,  changes  in  equipment  or  operating  conditions  of  the  treatment  proc¬ 
ess),  it  must  notify  ERA  in  writing  and  it  may  no  longer  handle  the  wastes  generated  from  the  new  process  as 
non-hazardous  until. the  wastes  meet  the  delisting  levels  set  in  paragraph  (1)  and  it  has  received  written  ap¬ 
proval  to  do  so  from  ERA. 

Eastman  must  submit  a  modification  to  the  petition  complete  with  full  sampling  and  analysis  for  circumstances 
where  the  waste  volume  changes  and/or  additional  waste  codes  are  added  to  the  waste  stream. 

(5)  Data  Submittals: 

Eastman  must  submit  the  information  described  below.  If  Eastman  fails  to  submit  the  required  data  within  the 
specified  time  or  maintain  the  required  records  on-site  for  the  specified  time,  ERA,  at  its  discretion,  will  con¬ 
sider  this  sufficient  basis  to  reopen  the  exclusion  as  described  in  paragraph  (6).  Eastman  must: 

(A)  Submit  the  data  obtained  through  paragraph  3  to  the  Chief,  Corrective  Action  and  Waste  Minimization  Sec¬ 
tion,  Multimedia  RIanning  and  Rermitting  Division,  U.S.  Environmental  Rrotection  Agency,  Region  6,  1445  Ross 
Ave.,  Dallas,  Texas  75202,  within  the  time  specified.  All  supporting  data  can  be  submitted  on  CD-ROM  or 
comparable  electronic  media. 

(B)  Compile  records  of  analytical  data  from  paragraph  (3),  summarized,  and  maintained  on-site  for  a  minimum  of 
five  years. 

(C)  Furnish  these  records  and  data  when  either  ERA  or  the  State  of  Texas  requests  them  for  inspection. 

(D)  Send  along  with  all  data  a  signed  copy  of  the  following  certification  statement,  to  attest  to  the  truth  and  accu¬ 
racy  of  the  data  submitted:  ' 

“Under  civil  and  criminal  penalty  of  law  for  the  making  or  submission  of  false  or  fraudulent  statements  or  rep¬ 
resentations  (pursuant  to  the  applicable  provisions  of  the  Federal  Code,  which  include,  but  may  not  be  limited 
to,  18  U.S.C.  1001  and  42  U.S.C.  6928),  I  certify  that  the  information  contained  in  or  accompanying  this  docu¬ 
ment  is  true,  accurate  and  complete. 

As  to  the  (those)  id,entified  section(s)  of  this  document  for  which  I  cannot  personally  verify  its  (their)  truth  and  ac¬ 
curacy,  I  certify  as  the  company  official  having  supervisory  responsibility  for  the  persons  who,  acting  under  my 
direct  instructions,  made  the  verification  that  this  information  is  true,  accurate  and  complete. 

If  any  of  this  information  is  determined  by  ERA  in  its  sole  discretion  to  be  false,  inaccurate  or  incomplete,  and 
upon  conveyance  of  this  fact  to  the  company,  I  recognize  and  agree  that  this  exclusion  of  waste  will  be  void  as 
if  it  never  had  effect  or  to  the  extent  directed  by  ERA  and  that  the  company  will  be  liable  for  any  actions  taken 
in  contravention  of  the  company's  RCRA  and  CERCLA  obligations  premised  upon  the  company’s  reliance  on 
the  void  exclusion.” 

(6)  Reopener 

(A)  If,  anytime  after  disposal  of  the  delisted  waste  Eastman  possesses  or  is  otherwise  made  aware  of  any  envi¬ 
ronmental  data  (including  but  not  limited  to  leachate  data  or  ground  water  monitoring  data)  or  any  other  data 
relevant  to  the  delisted  waste  indicating  that  any  constituent  identified  for  the  delisting  verification  testing  is  at  a 
level  higher  than  the  delisting  level  allowed  by  the  Division  Director  in  granting  the  petition,  then  the  facility 
must  report  the  data,  in  writing,  to  the  Division  Director  within  10  days  of  first  possessing  or  being  made  aware 
of  that  data. 

(B)  If  either  the  annual  testing  (and  retest,  if  applicable)  of  the  waste  does  not  meet  the  delisting  requirements  in 
paragraph  1,  Eastman  must  report  the  data,  in  writing,  to  the  Division  Director  within  10  days  of  first  pos¬ 
sessing  or  being  made  aware  of  that  data. 

(C)  If  Eastman  fails  to  submit  the  information  described  in  paragraphs  (5),  (6)(A)  or  (6)(B)  or  if  any  other  informa¬ 
tion  is  received  from  any  source,  the  Division  Director  will  make  a  preliminary  determination  as  to  whether  the 
reported  infomation  requires  ERA  action  to  protect  human  health  and/or  the  environment.  Further  action  may 
include  suspending,  or  revoking  the  exclusion,  or  other  appropriate  response  necessary  to  protect  human 
health  and  the  environment. 
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Table  i^Waste  Excludect^From  Non-Specific  Sources— Continued 

Facility 

Address  loiioi’o-  ..iseW  Waste  description  ■ 

■ 

(D)  If  the  Division  Director  determines  that  the  reported  information  requires  action  by  EPA,  the  Division  Director 
will  notify  the  facility  in  writing  of  the  actions  the  Division  Director  believes  are  necessary  to  protect  human 
health  and  the  environment.  The  notice  shall  include  a  statement  of  the  proposed  action  and  a  statement  pro¬ 
viding  the  facility  with  an  opportunity  to  present  information  as  to  why  the  proposed  EPA  action  is  not  nec¬ 
essary.  The  facility  shall  have  1 0  days  from  receipt  of  the  Division  Director’s  notice  to  present  such  information. 

(E)  Following  the  receipt  of  information  from  the  facility  described  in  paragraph  (6)(D)  or  (if  no  information  is  pre¬ 
sented  under  paragraph  (6){D))  the  initial  receipt  of  information  described  in  paragraphs  (5),  (6)(A)  or  (6)(B), 
the  Division  Director  will  issue  a  final  written  determination  describing  EPA  actions  that  are  necessary  to  pro¬ 
tect  human  health  and/or  the  environment.  Any  required  action  described  in  the  Division  Director’s  determina¬ 
tion  shall  become  effective  immediately,  unless  the  Division  Director  provides  otherwise. 

(7)  Notification  Requirements: 

Eastman  must  do  the  following  before  transporting  the  delisted  waste.  Failure  to  provide  this  notification  will  result 
in  a  violation  of  the  delisting  petition  and  a  possible  revocation  of  the  decision. 

(A)  Provide  a  one-time  written  notification  to  any  state  Regulatory  Agency  to  which  or  through  which  it  will  trans¬ 
port  the  delisted  waste  described  above  for  disposal,  60  days  before  beginning  such  activities. 

(B)  For  onsite  disposal  a  notice  should  be  submitted  to  the  State  to  notify  the  State  that  disposal  of  the  delisted 
materials  have  begun. 

(C)  Update  one-time  written  notification,  if  it  ships  the  delisted  waste  into  a  different  disposal  facility. 

(D)  Failure  to  provide  this  notification  will  result  in  a  violation  of  the  delisting  variance  and  a  possible  revocation 
of  the  decision. 


Table  2— Waste  Excluded  From  Specific  Sources 

Facility 

Address 

Waste  description 

Longview,  RKI  Bottom  Ash.  (EPA  Hazardous  Waste  Number  F001,  F002,  F003,  F005,  F039,  K009,  K010,  U001,  U002, 
TX.  U031,  U069,  U107,  U112,  U117,  U140,  U147,  U161,  U213,  and  U359)  generated  at  a  maximum  rate  of  1,000 

cubic  yards  per  calendar  year  after  September  24,  2010  and  disposed  in  Subtitle  D  Landfill. 

RKI  Fly  Ash.  EPA  Hazardous  Waste  Number  F001,  F002,  F003,  F005,  F039,  K009,  K010,  U001,  U002,  U031, 
U069,  U107,  U112,  U117,  U140,  U147,  U161,  U213,  and  U359  generated  at  a  maximum  rate  of  2,000  cubic 
yards  per  calendar  year  after  September  24,  2010  and  disposed  in  Subtitle  D  Landfill. 

RKI  Scrubber  Water  Blowdown  (EPA  Hazardous  Numbers  D001,  D002,  D003,  D007,  D008,  D018,  D022,  F001, 
F002,  F003,  F005,  F039,  K009,  K010,  U001,  U002,  U031,  U069,  U107,  U112,  U117,  U140,  U147,  U161, 
U213,  and  U359  generated  at  a  maximum  rate  of  643,000  cubic  yards  (500,000  million  gallons)  per  calendar 
year  after  September  24,  2010  and  treated  and  discharged  from  a  Wastewater  Treatment  Plant. 

Eastman  must  implement  the  testing  program  in  Table  1.  Wastes  Excluded  from  Non-Specific  Sources  for  the  pe¬ 
tition  to  be  valid. 


Table  3— Waste  Excluded  From  Commercial  Chemical  Products,  Off-Specification  Species,  Container 

Residues,  and  Soil  Residues  Thereof 


Facility  Address  Waste  description 


Eastman 
Chemical 
Com¬ 
pany— 
Texas  Op¬ 
erations. 


Eastman  Longview,  RKI  bottom  ash  (EPA  Hazardous  Waste  Number  F001,  F002,  F003,  F005,  F039,  K009,  K010,  U001,  U002, 
Chemical  TX.  U031,  U069,  U107,  U112,  U117,  U140,  U147,  U161,  U213,  and  U359)  generated  at  a  maximum  rate  of  1,000 

Com-  cubic  yards  per  calendar  year  after  September  24,  2010  and  disposed  in  Subtitle  D  Landfill, 

pany—  RKI  fly  ash  EPA  Hazardous  Waste  Number  F001,  F002,  F003,  F005,  F039,  K009,  K010,  U001,  U002,  U031, 

Texas  Op-  U069,  U107,  U112,  U117,  U140,  U147,  U161,  U213,  and  U359  generated  at  a  maximum  rate  of  2,000  cubic 

erations.  yards  per  calendar  year  after  September  24,  2010  and  disposed  in  Subtitle  D  Landfill. 

RKI  scrubber  water  blowdown  (EPA  Hazardous  Numbers  D001,  D002,  D003,  D007,  D008,  D018,  D022,  F001, 
F002,  F003,  F005,  F039,  K009,  K010,  U001,  U002,  U031,  U069,  U107,  U112,  U117,  U140,  U147,  U161. 
U213,  and  U359  generated  at  a  maximum  rate  of  643,000  cubic  yards  (500,000  million  gallons)  per  calendar 
year  after  September  24,  2010  and  treated  and  discharged  from  a  Wastewater  Treatment  Plant. 

Eastman  must  implement  the  testing  program  in  Table  1.  Wastes  Excluded  from  Non-Specific  Wastes  for  the  pe¬ 
tition  to  be  valid. 
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(FR  Doc.  2010-23965  Filed  9-23-10:  8:45  am] 
BILUNG  CODE  656l>-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[EPA-R07-RCRA-2008-0830;  FRL-9205-3] 

Nebraska:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection  - 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  Solid  Waste  Disposal  Act, 
as  amended,  commonly  referred  to  as 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  allows  the 
Environmental  Protection  Agency  (EPA) 
to  authorize  States  to  operate  their 
hazardous  waste  management  programs 
in  lieu  of  the  Federal  program.  Nebraska 
has  applied  to  EPA  for  final 
authorization  of  the  changes  to  its 
hazardous  waste  program  under  RCRA. 
EPA  has  determined  that  these  chcmges 
satisfy  all  requirements  needed  to 
qualify  for  final  authorization  and  is 
authorizing  the  State’s  changes  through 
this  immediate  final  action. 

DATES:  This  Final  authorization  will 
become  effective  on  September  24, 

2010. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Haugen,  EPA  Region  7,  AWMD/RESP, 
901  North  5th  Street,  Kansas  City, 

Kansas  66101,  (913)  551-7877,  or  by 
e-mail  at  haugen.Iisa@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  are  revisions  to  state  programs 
necessary? 

States  which  have  received  final 
authorization  fi-om  EPA  under  RCRA  - 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes,  a  State  must  change  its 
program  accordingly  and  ask  EPA  to 
authorize  the  changes.  Changes  to  State 
programs  may  be  necessary  when 
Federal  or  State  statutory  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occur.  Most  commonly, 
the  State  must  change  its  program 
because  of  changes  to  EPA’s  regulations 
in  40  Code  of  Federal  Regulations  (CFR) 
parts  124,  260  through  266,  268,  270, 
273  and  279. 

'  Nebraska  initially  received  final 
authorization  on  January  24, 1985, 
effective  February  7, 1985  (50  FR  3345), 


to  implement  the  RCRA  hazardous 
waste  management  program.  EPA 
granted  authorization  for  changes  to 
Nebraska’s  program  on  October  4, 1985, 
effective  December  3,  1988  (53  FR 
38950);  Jime  25, 1996,  effective  August 
26, 1996  (61  FR  32699);  April  10,  2003, 
effective  June  9,  2003  (68  FR  17553); 
and  October  4,  2004,  effective  December 
3,  2004. 

On  April  29,  2008,  Nebraska 
submitted  a  final  complete  program 
revision  application,  seeking 
authorization  of  its  changes  in 
accordance  with  40  CFR  271.21.  On 
December  30,  2008,  EPA  published  both 
an  Immediate  Final  Rule  (73  FR  79661) 
granting  Nebraska  final  authorization  for 
these  revisions  to  its  Federally- 
authorized  hazardous  waste  program, 
along  with  a  companion  Proposed  Rule 
announcing  EPA’s  proposal  to  grant 
such  a  final  authorization  (73  FR 
79761).  EPA  announced  in  both 
documents  that  the  Immediate  Final 
Rule  and  the  Proposed  Rule  were 
subject  to  a  thirty-day  comment  period. 
The  public  comment  period  ended  on 
January  29,  2009.  EPA  received  written 
comments  from  one  commenter  during 
the  public  comment  period.  Today’s 
action  responds  to  the  comments  EPA 
received  and  publishes  EPA’s  final 
determination  granting  Nebraska  final 
authorization  of  its  program  revisions. 
Further  background  on  EPA’s 
Immediate  Final  Rule  and  its  tentative 
determination  to  grant  authorization  to 
Nebraska  for  its  program  revisions 
appears  in  the  aforementioned  Federal 
Register  notices.  The  issues  raised  by 
the  commenter  are  summarized  and 
responded  to  as  follows. 

B.  What  were  the  comments  and 
responses  to  EPA’s  proposal? 

The  comments  did  not  address 
specific  concerns  with  EPA’s  approval 
of  the  additional  RCRA  regulatory 
provisions  in  Nebraska’s  authorized 
hazardous  waste  program;  rather  the 
comments  address  a  previous  rule 
promulgated  by  EPA.  The  commenter’s 
arguments  relate  specifically  to  EPA’s 
promulgation  of  the  Zinc  Fertilizer  Rule 
on  July  24,  2002  (67  FR  48393). 
Specifically,  the  commenter  argued  that 
the  Phase  IV  Land  Disposal  Restriction 
(LDR) — which  is  more  stringent  than  the 
Zinc  Fertilizer  Rule — resulted  from  an 
“affirmative  finding  of  safety”  when 
zinc-containing  hazardous  wastes  were 
disposed  in  Subtitle  C  landfills,  so  it  is 
counterintuitive  to  claim  that  the  same 
zinc-containing  hazardous  wastes  can 
now  “safely”  be  used  as  fertilizer.  For 
the  reasons  set  forth  below,  we  do  not 
agree  with  the  commenter. 


EPA  promulgated  all  of  the  rules 
included  in  Nebraska’s  revision 
pursuant  to  the  authority  granted  to  EPA 
by  Congress  under  RCRA.  Those  rules, 
including  the  Zinc  Fertilizer  Rule,  were 
finalized  after  full  consideration  of  any 
and  all  comments  submitted  in  a  timely 
manner.  By  adopting  the  rule 
promulgated  by  EPA,  Nebraska  revised 
its  hazardous  waste  program  to  be 
equivalent  to  and  consistent  with  the 
Federal  program.  Pursuant  to  42  U.S.C. 
6926(b),  EPA  has  the  authority  to 
authorize  State  programs  that  are 
equivalent  to  and  consistent  with  the 
Federal  program.  The  comments 
submitted  speak  directly  to  the  Federal 
rule  and  not  to  EPA’s  authorization  of 
Nebraska’s  program  revisions. 

Therefore,  we  have  determined  that 
there  is  no  basis  to  deny  authorizing 
approval  based  on  these  comments. 

In  addition,  the  commenter  argues 
that  exempting  zinc-containing 
hazardous  wastes  from  regulation  as 
solid  waste  is  not  supported  by 
Nebraska  Revised  Statute  75-362.  This 
comment  is  not  relevant  to  this  action. 
The  criteria  for  authorization  of  a  State 
hazardous  waste  program  are  set  forth  at 
section  3006  of  RCRA,  42  U.S.C. 

6926(b).  In  reviewing  an  application 
under  this  section,  EPA  considers 
whether  the  State  program  (1)  is 
equivalent  to  the  Federal  program  under 
subchapter  III,  which  governs  hazardous 
waste;  (2)  is  consistent  with  Federal  or 
“State  programs  applicable  to  other 
States”;  and  (3)  provides  adequate 
enforcement  of  compliance  with  the 
requirements  of  subchapter  III  of  RCRA. 
As  part  of  this  review,  EPA  considers 
whether  the  State  is  imposing 
requirements  less  stringent  than  those 
authorized  under  subchapter  III 
respecting  the  same  matter  as  governed 
by  such  regulation.  The  commenter’s 
argument  with  regard  to  Nebraska 
Revised  Statute  75-362  falls  outside  the 
scope  of  our  review  of  Nebraska’s 
application  for  the  hazardous  waste 
rules  authorized  herein.  Therefore,  the 
comment  regarding  Nebraska  Revised 
Statute  75-362  is  not  relevant  to  this 
action. 

C.  What  decisions  have  we  made  in  this 
rule? 

Based  on  EPA’s  response  to  public 
comments,  the  Agency  has  determined 
that  approval  of  Nebraska’s  RCRA 
program  revisions  should  proceed.  EPA 
has  made  a  final  determination  that 
Nebraska’s  application  to  revise  its 
authorized  program  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Therefore,  we 
grant  Nebraska  final  authorization  to 
operate  its  hazardous  waste  program 
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with  thh'changeS  described  in  its  [ 
application  for  program  revisions;'  * 
N^braskci  is  r^pohSfblC'foi''c4hryihg  out 
the  aspects  of  the  RCRA  program 
described  in  its  approved  program 
applications,  subject  to  the  limitations 
of  the  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  New 
Federal  requirements  and  prohibitions 
imposed  by  Federal  regulations  that 
EPA  promulgates  under  the  authority  of 
HSWA  take  effect  in  authorized  States 
before  they  are  authorized  for  the 
requirements.  Thus,  EPA  will 
implement  any  such  HSWA 
requirements  and  prohibitions  in 
Nebraska,  including  issuing  HSWA 
permits,  until  the  State  is  granted 
authorization  to  do  so.  For  further 
background  on  the  scope  and  effect  of 
today’s  action  to  approve  Nebraska’s 
RCRA  program  revisions,  please  refer  to 
the  preambles  of  EPA’s  December  30, 
2008,  Proposed  and  Immediate  Final 
Rules  at  73  FR  79761  and  73  FR  79661 
respectively. 

D.  Statutory  and  Executive  Order 
Reviews 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  requirements  of  Executive  Order 
12866  (58  FR  51735,  October  4,  1993), 
and  therefore  this  action  is  not  subject 
to  review  by  OMB.  This  action 
authorizes  state  requirements  for  the 
purpose  of  RCRA  3006  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  state  law.  Accordingly,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  action 
authorizes  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  For  the  same  reason, 
this  action  also  does  not  significantly  or 
uniquely  affect  the  communities  of 
Tribal  governments,  as  specified  by 
Executive  Order  13175,  “Consultation 
and  Coordination  With  Indian  Tribal 
Governments”  (65  FR  67249,  November 
9,  2000).  This  action  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  “Federalism” 

(64  FR  43255,  August  10,  1999),  because 
it  merely  authorizes  state  requirements 


as  part  of  the''' state  R^A  hazardous 
waste  prdgfaih  without  altering  the  ^ 
relationshlji  dr  the  distribhtibti  of  powCT 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045,  “Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks  that  may  affect 
children.  This  rule  is  not  subject  to 
Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Under  RCRA  3006(b),  EPA  grants  a 
State’s  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988, 

“Civil  Justice  Reform”  (61  FR  47729, 
February  7, 1996),  in  issuing  this  rule, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630, 
“Government  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  the 
rule  in  accordance  with  the  “Attorney 
General’s  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings”  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  U.S. 


Senate,  the  U.S.  House'of  ■ 

Representatives,  and  the-Oomptroller-'  i- 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  “major 
rule”  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  September  24, 
2010. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  September  13,  2010. 

Karl  Brooks, 

Regional  Administrator,  Region  7. 

[FR  Doc.  2010-23990  Filed  9-23-10;  8:45  am) 

BILUNG  CODE  6560-50-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  300-80 

[FTR  Amendment  2010-03;  FTR  Case  2010- 
304;  Docket  2010-0016;  S^uence  1] 

RIN  3090-ZA01 

Federal  Travel  Regulation  (FTR); 
Relocation  Expenses  Test  Programs 

AGENCY:  Office  of  Governmentwide 
Policy,  General  Services  Administration 
(GSA). 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  updates  the 
Federal  Travel  Regulation  (FTR)  to 
reflect  statutory  changes  that  extended 
the  authority  for  relocation  expenses 
test  programs  for  Federal  employees, 
made  by  the  passage  of  Public  Law  111- 
112  on  November  30,  2009. 

DATES:  Effective  Date:  This  final  rule  is 
effective  September  24,  2010. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat  (MVCB),  Room 
4035,  GS  Building,  Washington,  DC 
20405,  (202)  501-4755,  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Henry  Maury,  Office  of 
Governmentwide  Policy  (M),  Office  of 
Travel,  Transportation  and  Asset 
Management  (MT),  General  Services 
Administration  at  (202)  208-7928  or  e- 
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mail  at  henry.maury@gsa.gov.  Please 
cite  FTR  Amendment  2010-03;  FTR 
case  2010-304. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  19, 1998,  the  President 
signed  into  law  the  Travel  and 
Transportation  Reform  Act  of  1998  (Pub. 
L.  105-264).  Subsection  5(b)  of  Public 
Law  105-264,  codified  at  5  U.S.C.  5739, 
permits  the  Administrator  of  General 
Services  to  authorize  Federal  agencies  to 
test  new  and  innovative  methods  of 
reimbursing  relocation  expenses 
without  seeking  authorizing  legislation 
or  a  waiver  of  regulations.  This  statutory 
provision  is  implemented  in  part  300- 
80  the  Federal  Travel  Regulation  (FTR) 
(41  CFR  part  300-80),  “Relocation 
Expenses  Test  Programs.”  Public  Law 
109-325  extended  the  test  program 
authority  through  October  19,  2009. 
Public  Law  111-112,  enacted  on 
November  30,  2009,  extended  the  test 
program  authority  indefinitely. 

B.  Changes  to  the  Current  FTR 
This  final  rule: 

•  Revises  section  300-80.4  to  update 
the  maximum  number  of  test  programs 
that  may  be  simultaneously  running 
firom  10  to  12; 

•  Revises  section  300-80.6  to  clarify 
test  programs  are  limited  to  making 
payments  in  lieu  of  the  relocation 
reimbursements  contained  in  5  U.S.C. 
chapter  57,  subchapter  II; 

•  Revises  section  300-80.7  to  update 
the  duration  of  test  programs  and 
possible  extensions  from  24  months  to 
four  years; 

•  Redesignates  current  section  300- 
80.8  as  section  300-80.9  and  removes 
current  section  300-80.9  because  it  is  no 
longer  valid; 

•  Adds  new  section  300-80.8  to  add 
instructions  for  agencies  wishing  to 
apply  for  a  test  program  extension;  and 

•  Revises  newly  designated  section 
300-80.9  to  clarify  the  reporting 
requirements  for  agencies  conducting 
test  programs. 

C.  Executive  Order  12866 

This  regulation  is  excepted  from  the 
definition  of  “regulation”  or  “rule”  under 
Section  3(d)(3)  of  Executive  Order 
12866,  Regulatory  Planning  and  Review, 
dated  September  30, 1993  and, 
therefore,  was  not  subject  to  review 
under  Section  6(b)  of  that  Executive 
Order. 

D.  Regulatory  Flexibility  Act 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 


Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  revisions  are  not  considered 
substantive.  This  final  rule  is  also 
exempt  from  the  Regulatory  Flexibility 
Act  per  5  U.S.C.  553  (a)(2)  because  it 
applies  to  agency  management. 

However,  this  final  rule  is  being 
published  to  provide  transparency  in 
the  promulgation  of  federal  policies. 

E.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
Federal  Travel  Regulation  do  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  etseq. 

F.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Part  300-80 
Government  employees.  Reporting 
and  recordkeeping  requirements.  Travel 
and  transportation  expenses. 

Dated:  July  16,  2010. 

Martha  Johnson, 

Administrator  of  General  Services. 

■  For  the  reasons  set  forth  in  the 
preamble,  under  5  U.S.C.  5701-5739, 
GSA  amends  41  CFR  part  300-80  as  set 
forth  below: 

PART  300-80— RELOCATION 
EXPENSES  TEST  PROGRAMS 

■  1.  The  authority  citation  for  41  CFR 
part  300-80  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707,  5738,  and  5739. 

§300-80.4  [Amended] 

■  2.  Amend  §  300-80.4  by  removing 
“10”  and  adding  “12”  in  its  place. 

§300-80.6  [Amended] 

■  3.  Amend  §  300.80-6  by — 

■  a.  Removing  the  word  “None.”;  and 

■  b.  Removing  “Chapter  302  of  this 
title.”  and  adding  “5  U.S.C.  chapter  57, 
subchapter  II.”  in  its  place. 

■  4.  Revise  §  300-80.7  to  read  as 
follows: 

§  300-80.7  How  long  is  the  duration  of  test 
programs? 

The  duration  of  a  test  program  is  up 
to  four  years  from  the  date  of 
authorization  unless  terminated  prior  to 
that  time  by  the  Administrator  of 
General  Services.  The  agency 


conducting  a  test  program  may  also 
terminate  the  test  program  at  any  time 
by  providing  written  notice  of  the 
termination  to  the  Administrator  of 
General  Services.  The  Administrator  of 
General  Services  may  grant  test  program 
extensions  of  up  to  an  additional  four 
years  (see  §  300-80.8). 

§300-80.9  [Removed] 

■  5.  Remove  §  300-80.9. 

§  300-80.8  [Redesignated  as  §  300-80.9] 

■  6.  Redesignate  §  300-80.8  as  §  300- 
80.9. 

■  7.  Add  a  new  §  300-80.8  to  read  as 
follows: 

§  300-80.8  What  must  we  do  to  apply  for 
a  test  program  extension? 

The  head  of  the  agency  or  designee 
must  submit  a  request  to  extend  the  test 
program  to  the  Administrator  of  General 
Services  (Attention:  MTT),  1800  F 
Street,  NW.,  Washington,  DC  20405,  not 
later  than  120  days  prior  to  the 
expiration  of  the  test  period.  The 
request  for  extension  must  contain  the 
test  program  results  to  that  date  and 
clearly  enumerate  the  benefits, 
qualitatively  or  quantitatively  or  both,  of 
granting  a  test  program  extension  and 
must  specify  the  duration  of  time  for 
which  an  extension  is  requested. 

■  8.  Amend  newly  redesignated  §  300- 
80.9  by— 

■  a.  Removing  the  introductory  text; 

■  b.  Removing  in  paragraph  (a),  “an 
approved  test  program”  and  adding  “any 
test  program  approved  or  extended”  in 
its  place;  and 

■  c.  Adding  new  peiragraph  (c)  to  read 
as  follows: 

§  300-80.9  What  reports  are  required  for  a 
test  program? 

***** 

(c)  All  reports  must  include 
quantitative  or  qualitative  assessments, 
or  both,  clearly  evaluating  the  results  of 
the  test  program  and  enumerating 
benefits  and  costs. 

IFR  Doc.  2010-23887  Filed  9-23-10;  8.45  am) 

BILLING  CODE  6820-14-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  3000 
Minerals  Management:  General 

CFR  Correction 

In  Title  43  of  the  Code  of  Federal 
Regulations,  Part  1000  to  End,  revised  as 
of  October  1,  2009,  on  page  331,  in 
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§  3000.12,  move  paragraph  (b)  to  below 
the  table  on  page  332. 

|FR  Doc.  2010-24034  Filed  9-23-10;  8:45  am] 

BILLING  CODE  1505-01-D 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 
49  CFR  Part  1503 
[Docket  No.  TSA-2009-0013] 

RIN  1652-AA62 

R'ivision  of  Enforcement  Procedures 

A'jENCY:  Transportation  Security 
Administration,  DHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Transportation  Security 
Administratfon  (TSA)  issues  this  final 
rule  regarding  TSA’s  investigative  and 
enforcement  procedures.  TSA  makes 
several  minor  changes  to  the  final  rule 
TSA  issued  on  July  21,  2009.  TSA 
extends  the  time  for  parties  to  reply  to 
a  petition  for  reconsideration  or 
modification  of  a  final  decision  and 
order  of  the  TSA  decision  maker  on 
appeal  from  10  days  after  service  to  30 
days  after  service.  Similarly,  TSA 
extends  the  time  for  parties  to  reply  to 
a  motion  from  10  to  30  days  after 
service.  Finally,  TSA  corrects  an 
incorrect  section  reference. 

DATES:  Effective  September  24,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Emily  Su,  Office  of  Chief  Counsel,  TSA- 
2,  Transportation  Security 
Administration,  601  South  12th  Street, 
Arlington,  VA  20598-6002;  telephone 
(571)  227-2305;  facsimile  (571)  227- 
1380;  e-mail  emily.su@dhs.gov. 
SUPPLEMENTARY  INFORMATION: 
Availability  of  Rulemaking  Document 

You  can  get  an  electronic  copy  using 
the  Internet  by— 

(1)  Searching  the  electronic  Federal 
Docket  Management  System  (FDMS) 
Web  page  at  http://www.regulations.gov; 

(2)  Accessing  the  Government 
Printing  Office’s  Web  page  at  http:// 
www.gpoaccess.gov/fr/index.html;  or 

(3)  Visiting  TSA’s  Security 
Regulations  Web  page  at  http:// 
www.tsa.gov  and  accessing  the  link  for 
“Research  Center”  at  the  top  of  the  page. 

In  addition,  copies  are  available  by 
writing  or  calling  the  individual  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section.  Make  sure  to  identify  the  docket 
number  of  this  rulemaking. 


Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  TSA  to  comply  with  small 
entity  requests  for  information  and 
advice  about  compliance  with  statutes 
and  regulations  within  TSA’s 
jurisdiction.  Any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  the  person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT.  Persons  can 
obtain  further  information  regarding 
SBREFA  on  the  Small  Business 
Administration’s  Web  page  at  http:// 
www.sba.gov/advo/laws/law_lib.html. 

Good  Cause  for  Immediate  Effective 
Date 

This  rule  will  be  effective  upon 
publication  in  the  Federal  Register.  The 
Administrative  Procedure  Act,  5  U.S.C. 
553,  allows  an  agency,  upon  finding 
good  cause,  to  make  a  rule  effective 
immediately.  There  is  good  cause  for 
making  this  final  rule  effective 
immediately.  A  final  rule,  published  on 
July  21,  2009,  is  already  in  effect.  74  FR 
36030.  There  is  no  need  to  provide 
advance  notice  that  this  final  rule  will 
become  effective  because  this  final  rule 
is  substantively  the  same  as  the  July  21, 
2009,  final  rule;  the  only  changes  in  this 
final  rule  expand  the  period  of  time  in 
which  a  party  may  respond  to  motions 
and  final  decision  from  10  to  30  days. 

Summary  of  the  Rulemaking 

On  July  21,  2009,  TSA  published  a 
final  rule  in  the  Federal  Register  (74  FR 
36030)  reorganizing  and  amending  its 
Investigative  and  Enforcement 
Procedures.  When  TSA  published  the 
rule,  TSA  invited  public  comments  on 
the  rule  until  September  21,  2009.  TSA 
received  one  letter  to  the  public  docket 
that  raised  a  number  of  comments.  This 
final  rule  responds  to  the  comments  and 
makes  one  minor  procedural  change  and 
corrects  a  section  reference,  discussed 
below. 

Response  to  Comments 

Informal  Conferences:  The  commenter 
stated  that  permitting  an  Informal 
Conference  with  an  agency  attorney  or 
another  agency  official,  as  §  1503.421 
provides,  is  beneficial  for  expedited 
resolution  of  cases.  However,  the 
commenter  cautioned  that  agency 
personnel  authorized  to  conduct  such 
informal  conferences  must  understand 
the  TSA  regulations  and  their  intent  and 
expressed  the  view  that  sometimes  they 
do  not. 

TSA  trains  its  attorneys  and  other 
agency  officials  so  that  they  are  well 
versed  in  any  regulations  at  issue  in  an 
informal  conference.  TSA  equips  its 
attorneys  and  agency  officials  with 


proper  knowledge  and  skills  to  address 
any  relevant  concerns  at  informal 
conference. 

Enforcement  of  “TSA  Requirement^ : 
Another  comment  recommended  that 
TSA  amend  the  regulation  to  make  it 
clear  that  individuals  may  only  be 
charged  with  violations  of  regulations  or 
agency  orders  as  to  which  “proper 
notice  has  been  given  pursuant  to  the 
Administrative  Procedure  Act.”  The 
commenter  stated  that,  if  TSA  seeks  to 
hold  individuals  responsible  through 
the  enforcement  process  for  violating 
non-regulatory  “TSA  requirements” 
such  as  agency  orders.  Subpart  G  should 
be  amended  to  make  clear  that 
§  1503.607  does  not  preclude  the 
Administrative  Law  Judge  (ALJ)  from 
making  a  full  factual  record  as  to 
whether  the  “TSA  requirement”  at  issue 
was  properly  applicable  to  the 
individual  charged,  including  whether 
the  individual  charged  received  legally 
sufficient  actual  or  constructive  notice 
of  the  binding  nature  of  the  TSA 
requirement. 

TSA  agrees  that  persons  must  have 
notice  of  a  requirement  before  TSA  can 
enforce  it.  In  the  case  of  violation  of  a 
statutory  provision,  the  provision’s 
inclusion  in  the  public  laws  of  the 
United  States  establishes  notice.  In  the 
case  of  a  regulation  published  in  the 
Federal  Register,  filing  the  document 
with  the  Office  of  the  Federal  Register 
establishes  notice.  In  the  case  of  another 
enforceable  requirement,  such  as  an 
agency  order,  the  person  charged  must 
have  had  adequate  notice  of  the 
requirement;  an  ALJ  proceeding  could 
include  resolution  of  this  issue. 

Warning  Notices,  Letters  of 
Correction:  Another  comment  focused 
on  language  in  §  1503.301  providing 
that,  if  TSA  determines  that  an  alleged 
violation  does  not  require  assessment  of 
a  civil  penalty,  an  appropriate  official 
may  take  administrative  action,  such  as 
warning  notices  and  letters  of 
correction,  in  disposition  of  the  case. 

The  rule  provides:  “The  issuance  of  a 
Warning  Notice  or  Letter  of  Correction 
is  not  subject  to  appeal  under  this  part.” 
The  commenter  expressed  the  following 
objections  to  the  absence  of  an  appeal 
process  for  Warning  Notices: 

1.  TSA  has  made  mistakes  in 
interpreting  its  rules,  resulting  in  the 
incorrect  adjudication  of  matters  under 
investigation,  leading  to  TSA  issuing 
Warning  Notices  to  innocent  parties. 

2.  Improperly  issued  Warning  Notices 
can  result  in  future  negative 
consequences,  such  as  increased  civil 
penalties,  if  the  recipient  of  the  Warning 
Notice  is  the  subject  of  future 
enforcement  actions.  The  commenter 
referenced  the  language  of  Subpart  E — 
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Assessment  of  Civil  Penalties  by  TSA, 

§  1503.425,  Compromise  Orders,  (b)(5) 
to  support  the  position  that  an 
improperly-issued  Warning  Notice  may 
have  negative  consequences. 

Specifically,  the  commenter  referenced 
the  following  statement:  “A  compromise 
order  contains  the  following:  (5)  A 
statement  that  the  compromise  order 
will  not  be  used  as  evidence  of  a  prior 
violation  in  any  subsequent  civil 
penalty  proceeding.”  The  commenter 
suggested  that,  if  TSA  does  not  allow 
formal  or  informal  appeals  of  Warning 
Notices,  at  a  minimum  TSA  should 
incorporate  similar  language  declaring 
that  such  Warning  Notices  will  not  be 
used  as  evidence  of  a  prior  violation  in 
any  subsequent  civil  proceeding. 

3.  The  inability  to  seek  redress  of  an 
improperly  issued  Warning  Notice 
presents  future  risk  to  other  innocent 
individuals;  TSA  errors  may  lead  to 
similar  actions  against  other  individuals 
who  may  be  accused,  erroneously,  of  the 
same  type  of  alleged  violation. 

TSA  Believes  that  the  Warning  Notice 
process  is  adequate  to  address  these 
concerns.  A  Warning  Notice  does  not 
constitute  a  legal  finding  of  a  violation; 
therefore,  no  formal  appeal  process  is 
required.  TSA  generally  affords  persons 
the  opportunity  to  respond  to  an 
investigation  before  TSA  takes 
enforcement  action,  including  the 
issuance  of  a  Warning  Notice.  The  most 
efficient  and  effective  means  for 
resolving  allegations  of  noncompliance 
is  for  the  person  to  respond  to  TSA 
inquiries  promptly  and  thoroughly. 

Penalties  Against  Individuals:  The 
commenter  acknowledged  that  TSA  has 
the  statutory  authority  to  raise  the 
maximum  civil  penalties  assessed 
against  individuals,  but  objected  to 
TSA’s  doing  so  now  in  view  of  the 
recession,  high  unemployment  rates, 
and  stagnant  economic  growth.  The 
commenter  added  that  airline  workers, 
including  pilots,  have  suffered 
significant  wage  reductions.  The 
commenter,  a  trade  association  that 
represents  airline  workers,  expressed  its 
view  that  airline  workers  are  more  likely 
to  be  the  subject  of  penalties  than  other 
individuals  because  of  the  amount  of 
time  they  spend  at  airports  and 
transiting  checkpoints;  these  activities 
might  lead  to  potential  charges  of  a 
violation  of  TSA  regulations.  The 
commenter  recommended  that  TSA  take 
these  factors  into  account  when  TSA 
considers  mitigating  factors  for  purposes 
of  proposing  penalties.  The  comment 
noted  that  this  should  be  the  case 
particularly  in  regard  to  proposed 
penalties  for  first-time  offenders. 

As  explained  in  the  preamble  to  the 
rule  published  on  July  21,  2009,  TSA 


has  adjusted  the  penalty  amounts  as 
required  by  statute.  See  74  FR  36034. 

The  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Adjustment 
Act),  as  amended,^  includes  a  detailed 
formula  for  inflation  adjustments.  TSA 
recognizes  that  many  parties  may 
experience  financial  hardship  due  to  the 
current  economic  environment.  Hence, 
TSA  always  considers  multiple  factors, 
including  financial  distress,  when 
assessing  civil  penalties.  TSA  uses  a 
publicly  available  sanctions  policy  in 
assessing  penalties.  See  http:// 

WWW.  tsa  .gov/research/la  ws/ 
editorial_1504.shtm.  Finally,  TSA 
disagrees  with  the  view  that  airline 
workers’  occupation  should  be 
considered  a  mitigating  factor  for 
assessing  penalties.  Individuals  who 
spend  considerable  time  in  the  aviation 
environment  should  be  aware  of  TSA’s 
requirements  and  take  particular  care  to 
comply  with  them. 

Formal  Complaints:  The  commenter 
raised  objections  to  the  procedures  for 
formal  complaints  in  subpart  I, 

§  1503.801.  This  provision  of  the  rule 
allows  any  person  to  file  a  complaint 
with  the  TSA  Administrator  with 
respect  to  “any  act  or  omission  by  any 
person  in  contravention  of’  any  rules, 
regulations  or  provisions  administered 
by  the  TSA.  Paragraph  (d)  of  that  section 
provides  that  TSA  will  place  complaints 
that  meet  the  tests  of  Subpart  I  on  its 
Complaint  Docket,  mail  a  copy  to  each 
person  named  in  the  complaint  and,  per 
paragraph  (f),  the  person  named  in  the 
complaint  “must  file  an  answer  within 
20  days  after  service  of  a  copy  of  the 
complaint.”  Pursuant  to  paragraph  (k), 
TSA  maintains  in  the  public  docket  “the 
complaint  and  other  pleadings  and 
official  TSA  records  relating  to  the 
disposition  of  the  complaint.” 

The  commenter  questioned  TSA’s 
legal  authority  for  these  procedures.  The 
commenter  also  recommended  that  TSA 
consider  adding  a  provision  allowing 
TSA  to  assess  penalties  for  those  who 
file  ill-founded,  baseless  or  false  charges 
against  individuals,  as  well  as  a 
provision  that  would  allow  the 
individuals  who  are  the  subject  of  these 
charges  to  seek  compensation  for 
attorneys’  fees  and  other  economic 
losses  incurred  as  a  result  of  responding 
to  false  complaints. 

TSA  has  legal  authority  for  the 
provision  stated  in  §  1503.801.  The 


'  Federal  Civil  Penalties  Inflation  Adjustment  Act 
of  1990,  Public  Lawr  101-410,  Oct.  5,  1990,  104  Stat. 
890,  as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996,  Public  Law  104-134,  title 
III,  Sec.  31001(s)(l),  Apr.  26, 1996,  110  Stat.  1321- 
373;  the  Federal  Reports  Elimination  Act  of  1998, 
Public  Law  105-362,  title  XIII,  Sec.  1301(a),  Nov. 

10, 1998, 112  Stat.  3293. 


provision  is  based  on  49  U.S.C.  46101, 
as  amended  by  section  140(b)  of  the 
Aviation  and  Transportation  Security 
Act,  Public  Law.  107-71  (ATSA).  • 
Moreover,  §  1503.801(a)  through  (k)  is 
substantively  the  same  as  §  1503.5(a) 
through  (k)  of  the  preceding  regulation. 

If  TSA  were  to  conclude  that  a  formal 
complaint  consisted  of  false  or  baseless 
charges,  TSA  would  dismiss  the 
complaint  and  send  written  notification 
of  the  dismissal  to  the  complainant  and 
the  person(s)  named  in  the  complaint. 

Amendment  of  49  CFR  1503.629, 
Motions  and  49  CFR  1503.659,  Petition 
To  Reconsider  or  Modify  a  Final 
Decision  and  Order  of  the  TSA  Decision 
Maker  on  Appeal 

Previously,  §  1503.629(d)  provided 
that  parties  must  reply  to  motions  not 
later  than  10  days  after  service  of  the 
motion  on  the  party.  Similarly, 

§  1503.659(e)  required  a  party  to  reply  to 
a  Petition  to  Reconsider  or  Modify  a 
Final  Decision  and  Order  of  the  TSA 
Decision  Maker  on  appeal  within  10 
days  after  service  of  the  petition  on  that 
party.  These  time  periods  did  not  afford 
parties  a  sufficient  time  to  reply,  partly 
because  parties  often  receive  mail  well 
after  the  date  on  which  the  regulations 
presume  service.  Moreover,  the  10-day 
periods  were  inconsistent  with  other 
time  periods  in  the  regulation,  such  as 
§  1503.609  (30  days  to  file  a  Complaint), 
§  1503.611  (30  days  to  answer  a 
Complaint),  and  §  1503.657(e)  (35  days 
to  file  a  reply  brief  in  an  appeal  from  an 
initial  decision  by  TSA).  For  these 
reasons,  TSA  amends  §§  1503.629(d) 
and  1503.659(e)  to  provide  that  parties 
will  have  30  days  from  service  to  reply. 

Correction  of  Section  Reference  in 
§  1503.631(c)(2),  Interlocutory  Appeals 

In  the  July  2009  rule,  TSA  reorganized 
part  1503  and  moved  §  1503.215  to 
§  150^.623,  Withdrawal  of  complaint  or 
request  for  hearing.  TSA  inadvertently 
did  not  change  the  section  reference  in 
§  1503.631(c)(2)  to  the  appropriate 
section.  In  this  rule,  TSA  replaces  the 
incorrect  reference  to  §  1503.215  with 
the  correct  reference  to  §  1503.623. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  3501.  et  seq.)  requires 
that  TSA  consider  the  impact  of 
paperwork  and  other  information 
collection  burdens  imposed  on  the 
public  and,  under  the  provisions  of  PRA 
section  3507(d),  obtain  approval  from 
the  Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  it  conducts,  sponsors,  or 
requires  through  regulations. 
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TSA  has  determined  that  there  are  no 
current  or  new  information  collection 
requirements  associated  with  this  rule. 

Economic  Impact  Analyses 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 

First,  Executive  Order  (E.O.)  12866, 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993),  directs  each 
Federal  agency  to  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et  seq.,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA)  of  1996)  requires  agencies  to 
analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Trade  Agreements  Act  (19 
U.S.C.  2531-2533)  prohibits  agencies 
from  setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  Fourth, 
the  Unfunded  Mandates  Reform  Act  of 
1995  (2  U-.S.C.  1531-1538)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits,  and  other  effects 
of  proposed  or  final  rules  that  include 
a  Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 

Because  this  rule  does  not  add  any 
requirements  to  those  in  the  July  21, 
2009,  final  rule,  TSA  has  not  performed 
a  cost/benefit  analysis. 

Executive  Order  12866  Assessment 

Executive  Order  12866,  “Regulatory 
Planning  and  Review”  (58  FR  51735, 
October  4, 1993)  provides  for  making 
determinations  as  to  vvhether  a 
regulatory  action  is  “significant”  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Order.  Executive 
Order  12866  classifies  a  rule  as 
significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  economic  significance,  which 
is  defined  as  having  an  annual  impact 
on  the  economy  of  $100  million.  A 
regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues. 

This  regulation  is  not  significant 
under  E.O.  12866.  This  final  regulation 
will  have  no  economic  impact  because 
the  regulation  makes  no  substantive 
changes  to  49  CFR  part  1503. 

Regulatory  Flexibility  Act  Assessment 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  (5  U.S.C.  601  et  seq.,  as  amended 


by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996),  requires  agencies  to  perform  a 
review  to  determine  whether  a  proposed 
or  final  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  when  the 
Administrative  Procedure  Act  (APA) 
requires  notice  and  comment 
rulemaking.  TSA  has  not  assessed 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  RFA.  When  an  agency  publishes  a 
rulemaking  without  prior  notice  and  an 
opportunity  for  comment,  the  RFA 
analysis  requirements  do  not  apply. 

This  rulemaking  is  a  final  rule  that 
follows  a  final  rule  that  TSA  issued  on 
July  21,  2009.  Therefore,  no  RFA 
analysis  is  provided. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  TSA  has 
assessed  the  potential  effect  of  this 
rulemaking  and  has  determined  that  it 
will  not  create  any  unnecessary 
obstacles  to  foreign  commerce. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  is  intended,  among  other  things, 
to  curb  the  practice  of  imposing 
unfunded  Federal  mandates  on  State, 
local,  and  tribal  governments.  Title  II  of 
the  Act  requires  each  Federal  agency  to 
prepare  a  written  statement  assessing 
the  effects  of  any  Federal  mandate  in  a 
proposed  or  final  agency  rule  that  may 
result  in  a  $100  million  or  more 
expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  “significant  regulatory 
action.” 

This  rulemaking  does  not  contain 
such  a  mandate.  The  requirements  of 
Title  II  of  the  Act,  therefore,  do  not 
apply  and  TSA  has  not  prepared  a 
statement  under  the  Act. 

Executive  Order  13132,  Federalism 

TSA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of  E.O. 
13132,  Federalism.  We  have  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  the  States,  or 


the  relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and,  therefore, 
have  determined  that  this  action  does 
not  have  federalism  implications. 

Environmental  Analysis 

TSA  has  reviewed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321-4347)  and  has  determined  that 
this  action  will  not  have  a  significant 
effect  on  the  human  environment. 

Energy  Impact  Analysis 

The  energy  impact  of  the  action  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362).  We  have  determined 
that  this  rulemaking  is  not  a  major 
regulatory  action  under  the  provisions 
of  the  EPCA. 

List  of  Subjects  in  49  CFR  Part  1503 

Administrative  Practice  and 
Procedure,  Investigations,  Law 
enforcement.  Penalties,  Transportation. 

The  Amendments 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Transportation  Security 
Administration  amends  Chapter  XII  of 
Title  49,  Code  of  Federal  Regulations,  as 
follows: 

PART  1503— INVESTIGATIVE  AND 
ENFORCEMENT  PROCEDURES 

■  1.  The  authority  citation  for  part  1503 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  6002;  28  U.S.C.  2461 
(note);  49  U.S.C.  114,  20109,  31105,  40113- 
40114, 40119, 44901-44907, 46101-46107, 
46109-46110,  46301,  46305, 46311, 46313- 
46314;  Sec.  1413(i),  Public  Law  110-53, 121 
Stat.  414  (6  U.S.C.  1142). 

Subpart  G — Rules  of  Practice  in  TSA 
Civil  Penalty  Actions 

■  2.  In  §  1503.629  revise  paragraph  (d) 
to  read  as  follows; 

§1503.629  Motions. 

•k  it  it  it  it 

(d)  Reply  to  motions.  Any  party  may 
file  a  reply,  with  affidavits  or  other 
evidence  in  support  of  the  reply,  not 
later  than  30  days  after  service  of  a 
written  motion  on  that  party.  When  a 
motion  is  made  during  a  hearing,  the 
reply  may  be  made  at  the  hearing  on  the 
record,  orally  or  in  writing,  within  a 
reasonable  time  determined  by  the  ALJ. 
At  the  discretion  of  the  ALJ,  the  moving 
party  may  file  a  response  to  the  reply. 

it  it  it  it  it 
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§1503.631  [Amended]  • 

■  3.  In  §  1503.631(c)(2)  remove  the 
reference  “§  1503.215”  and  add  in  its 
place  the  reference  “§  1503.623”. 

■  4.  In  §  1503.659  revise  paragraph  (e)  to 
read  as  follows: 

§  1 503.659  Petition  to  reconsider  or  modify 
a  final  decision  and  order  of  the  TSA 
decision  maker  on  appeal. 
***** 

(e)  Reply  petitions.  Any  other  party 
may  reply  to  a  petition  to  reconsider  or 
modify,  not  later  than  30  days  after 
service  of  the  petition  on  that  party,  by 
filing  a  reply  with  the  Enforcement 
Docket  Clerk.  A  party  must  serve  a  copy 
of  the  reply  on  each  party. 
***** 

Issued  in  Arlington,  Virginia,  on 
September  17,  2010. 

John  S.  Pistole, 

Administrator. 

IFR  Doc.  2010-23985  Filed  9-23-10;  8:45  am] 
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Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico;  Re- 
Opening  of  the  2010  Gulf  of  Mexico 
Recreational  Red  Snapper  Season 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule;  re-opening. 

SUMMARY:  NMFS  re-opens  the 
recreational  red  snapper  component  of 
the  reef  fish  fishery  in  the  exclusive 
economic  zone  (EEZ)  of  the  Gulf  of 
Mexico  (Gulf).  NMFS  previously 
determined  the  recreational  red  snapper 
quota  would  be  reached  by  12:01  a.m., 
local  time,  July  24,  2010.  However,  due 
to  the  Deepwater  Horizon  MC252  oil 
spill  and  the  associated  large-area 
fishery  closure  (fishery  closed  area)  in 
the  north-central  Gulf  where  a 
substantial  portion  of  the  recreational 
red  snapper  fishing  efforts  occurs,  the 
latest  landings  estimates  indicate  the 
quota  was  not  reached  by  that  date. 
Therefore,  NMFS  will  re-open  the 
recreational  red  snapper  season,  for 
eight  consecutive  weekends  (Friday 


through  Sunday),  beginning  October  1, 
2010.  The  intent  of  this  action  is  to 
provide  fishermen  the  opportunity  to 
harvest  the  recreational  red  snapper 
quota,  and  the  opportunity  to  achieve 
the  optimum  yield  for  the  fishery,  thus 
enhancing  social  and  economic  benefits 
to  the  fishery. 

OATES:  The  re-opening  is  effective  each 
weekend,  from  12:01  a.m.,  local  time, 
Fridays,  through  12:01  a.m.,  local  time, 
Mondays,  beginning  October  1,  2010, 
until  12:01  a.m.,  local  time,  November 
22,  2010.  The  season  will  then  be  closed 
until  it  reopens  on  June  1,  2011,  the 
beginning  of  the  2011  recreational 
fishing  season. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Branstetter,  telephone  727-824- 
5305,  fax  727-824-5308,  e-mail 
Steve.BranstetteT@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  Gulf 
reef  fish  fishery  is  managed  under  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico 
(FMP).  The  FMP  was  prepared  hy  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  and  is  implemented 
through  regulations  at  50  CFR  part  622 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act). 

On  June  2,  2010,  NMFS  implemented 
a  recreational  quota  for  Gulf  red  snapper 
of  3.403  million  lb  (1.544  million  kg) 
and  a  commercial  quota  of  3.542  million 
lb  (1.607  million  kg)  through  a 
regulatory  amendment  (75  FR  23186, 
May  3,  2010).  These  quotas  are  based  on 
the  Councils(  recommended  total 
allowable  catch  of  6.945  million  lb 
(3.150  million  kg)  for  2010  and 
subsequent  fishing  years,  and  the 
allocation  ratios  in  the  FMP. 

The  Magnuson-Stevens  Act  requires 
NMFS  to  close  the  recreational  red 
snapper  component  of  the  Gulf  reef  fish 
fishery  in  Federal  waters  when  the 
quota  is  met  or  projected  to  be  met. 
Finalized  2009  recreational  landings 
data  indicated  the  recreational  quota 
was  projected  to  be  met  on  or  by  July 
23,  2010.  Therefore,  in  the  rule  that 
published  May  3,  2010  (75  FR  23186), 
NMFS  announced  the  recreational  red 
snapper  fishing  season  would  close  at 
12:01  a.m.,  local  time,  July  24,  2010, 
which  constituted  a  53-day  fishing 
season. 

Because  of  the  Deepwater  Horizon 
MC252  oil  spill,  NMFS  subsequently 
closed  a  large  area  in  the  north-central 
Gulf  to  fishing  (fishery  closed  area), 
resulting  in  lower  than  expected 
landings  for  recreational  red  snapper. 
Because  the  fishery  closed  area  is 
located  where  a  substantial  portion  of 


the  recreational  red  snapper  fishing 
occurs,  the  Council  did  not  expect  the 
recreational  red  snapper  quota  to  be  met 
by  July  23rd.  Therefore,  at  its  June  2010 
meeting,  the  Council  requested  NMFS 
publish  emergency  rulemaking  to 
authorize  the  RA  to  re-open  the 
recreational  red  snapper  season  after 
September  30th,  the  end  of  the  fishing 
season.  A  proposed  rule  was  published 
on  August  16,  2010  (75  FR  49883)  and 
NMFS  requested  public  comment 
through  August  31,  2010.  NMFS 
published  a  final  rule  in  the  same  issue 
of  the  Federal  Register,  authorizing  the 
RA  to  re-open  the  recreational  red 
snapper  fishing  season  after  September 
30th. 

Based  on  the  most  recent  landings 
data,  NMFS  has  determined  that  32 
percent  of  the  available  recreational 
quota  was  landed  by  the  July  23rd 
closure  date.  Based  on  landings  rates 
and  the  remaining  recreational  quota  of 
approximately  2.3  million  lb  (1.1 
million  kg),  NMFS  has  determined  the 
recreational  red  snapper  season  can  re¬ 
open.  At  its  August  2010  meeting,  the 
Council  voted  to  re-open  the  season  on 
eight  consecutive  Fridays,  Saturdays, 
and  Sundays,  beginning  at  12:01  a.m., 
local  time,  on  October  1,  2010  and 
cfosing  at  12:01  a.m.,  local  time,  on 
Monday,  November  22,  2010  (24  fishing 
days).  In  the  interim,  weekend  openings 
would  start  at  12:01  a.m.,  local  time,  on 
Fridays  and  stay  open  through  12:01 
a.m.,  local  time,  on  Mondays.  The 
season  will  then  be  closed  until  12:01 
a.m.,  local  time,  June  1,  2011,  the 
beginning  of  the  2011  recreational 
fishing  season. 

During  the  open  period,  the  bag  and 
possession  limit  for  recreational  Gulf 
red  snapper  is  two  fish.  However,  no  red 
snapper  may  be  retained  by  the  captain 
and  crew  of  a  vessel  operating  as  a 
charter  vessel  or  headboat.  The  bag  limit 
for  such  captain  and  crew  is  zero. 

During  the  closed  period,  the  hag  and 
possession  limit  for  recreational  Gulf 
red  snapper  is  zero.  A  person  aboard  a 
vessel  for  which  a  Federal  charter 
vessel/headboat  permit  for  Gulf  reef  fish 
has  been  issued,  must  also  abide  by 
these  closure  provisions  in  state  waters 
if  Federal  regulations  are  more 
restrictive  than  applicable  state  law. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B).  Allowing  prior 
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notice  and  opportunity  for  public 
comment  on  the  re-opening  is  . :  '  u 
unnecessary  because  the  rule  • 

establishing  the  annual  quota  has 
already  been  subject  to  notice  and 
comment,  and  all  that  remains  is  to 
notify  the  public  that  additional  harvest 
remains  in  the  established  quota  and, 
therefore,  the  fishery  will  re-open  for  a 
limited  time  period. 

This  rule  relieves  a  restriction  by  re¬ 
opening  the  recreational  red  snapper 
season  after  September  30,  the  end  of 
the  fishing  season.  Because  it  relieves  a 
restriction,  this  rule  is  not  subject  to  the 
30-day  delayed  effectiveness  provision 
of  the  Administrative  Procedures  Act 
pursuant  to  5  U.S.C.  553(d)(1). 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  21,  2010. 

Carrie  Selberg, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  2010-23992  Filed  9-21-10;  4:15  pm) 
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Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico; 
Emergency  Rule  to  Authorize  Re- 
Opening  the  Recreational  Red  Snapper 
Season 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Emergency  rule. 

SUMMARY:  NMFS  issues  this  emergency 
rule  to  authorize  the  Regional 
Administrator,  Southeast  Region,  NMFS 
(RA)  to  re-open  the  Gulf  of  Mexico 
(Gulf)  recreational  red  snapper  season 
after  the  September  30,  2010,  end  of  the 
fishing  season.  NMFS  has  determined 
that  the  recreational  red  snapper  quota 
was  not  met  by  the  12:01  a.m.,  local 
time,  July  24,  2010,  closure  date.  The  BP 
Deepwater  Horizon  MG252  oil  spill  and 
the  associated  large-area  fishery  closure 
(fishery  closed  area)  in  the  north-central 
Gulf  are  located  where  a  substantial 
portion  of  the  recreational  red  snapper 
fishing  effort  occurs.  Therefore,  the  Gulf 


of.  Mexico  Fishery  Management  Council 
(Council)  requested'NMFS  publish  this 
emergency  rule.  Thfe  intent  of  this  iv  < 
rulemaking  is  to  provide  the  RA  the 
authority  to  allow  fishermen  the 
opportunity  to  harvest  the  recreational 
red  snapper  quota,  and  to  achieve  the 
optimum  yield  for  the  fishery,  thus 
enhancing  social  and  economic  benefits 
to  the  fishery. 

DATES:  This  emergency  rule  is  effective 
September  24,  2010  through  December 
31,  2010. 

ADDRESSES:  Copies  of  the  environmental 
assessment,  the  final  regulatory 
flexibility  analysis  (FRFA),  and  the 
regulatory  impact  review  for  this  rule 
may  be  obtained  from  the  Southeast 
Regional  Office,  NMFS,  263  13th 
Avenue  S.,  St.  Petersburg,  FL  33701; 
telephone  727-824-5305;  fax  727-824- 
5308;  e-mail  sieve. branstetter@noaa.go\^, 
or  may  be  downloaded  from  the  SERO 
Web  site  at  http://sero.nfms.noaa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Branstetter,  727-824-5796. 
SUPPLEMENTARY  INFORMATION:  The  Gulf 
reef  fish  fishery  is  managed  under  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico 
(FMP).  The  FMP  was  prepared  by  the 
Gouncil  and  is  implemented  through 
regulations  at  50  CFR  part  622  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  16  U.S.C.  1801,  et  seq.  (Magnuson- 
Stevens  Act).  The  Magnuson-Stevens 
Act  provides  the  legal  authority  for  the 
promulgation  of  emergency  regulations 
under  section  305(c)  (16  U.S.C.  1355(c)). 

On  August  16,  2010,  NMFS  published 
a  proposed  emergency  rule  to  grant  the 
RA  the  authority  to  re-open  the  Gulf 
recreational  red  snapper  season  after 
September  30,  and  requested  public 
comment  (75  FR  49883).  The  rationale 
for  the  measures  contained  in  this 
emergency  rule  is  provided  in  the 
environmental  assessment  and  the 
proposed  emergency  rule  and  is  not 
repeated  here. 

Comments  and  Responses 

A  total  of  139  comments  were 
received  on  the  proposed  emergency 
rule.  A  summary  of  those  comments, 
and  NMFS  responses,  follows. 

Comment  1:  More  than  50  percent  of 
the  comments  expressed  broad  general 
support  re-opening  the  recreational  red 
snapper  fishing  season  during  2010 
without  regard  to  specific  timing. 
Another  25  percent  specifically 
expressed  support  for  re-opening  later 
in  the  year  and/or  giving  NMFS  the 
authority  to  re-open  the  season  after  the 
September  30  end  of  the  fishing  season. 
At  its  August  2010  meeting,  the  Council 


recommended  re-of)ening'fhe  •  h  ! 
recreationaj  red  snapper  fishing  seasori, 
on  eight  consecutive  weekends  (Friday 
through  Sunday)  beginning  October  1, 
2010.  Several  comments  received  after 
this  meeting  expressed  opinions 
regarding  weekend  openings  versus 
opening  during  the  week  as  well. 

Response:  This  emergency  rule  gives 
the  RA  the  authority  to  re-open  the 
recreational  red  snapper  fishing  season 
after  September  30,  2010.  Without  this 
rulemaking  NMFS  is  only  authorized  to 
re-open  the  season  through  the  end  of 
the  designated  June  1  through 
September  30  fishing  season.  The  • 
recreational  red  snapper  quota  is 
established  based  on  an  allowable 
biological  catch  level  determined  from 
the  results  of  a  peer-reviewed  and  vetted 
stock  assessment,  which  is  based  on  the 
best  scientific  information  available. 

This  rulemaking  will  provide  the 
opportunity  for  the  recreational  sector  to 
harvest  the  remaining  quota  and  achieve 
the  Council’s  designated  optimam  yield 
(OY)  for  the  fishery,  thus  enhancing 
social  and  economic  benefits  to 
fishermen  and  the  tourism  industries  of 
Gulf  coastal  communities.  The  timing 
and  duration  of  a  re-opening  will  not 
affect  the  goal  of  harvesting  the 
allowable  catch  established  in 
accordance  with  the  red  snapper 
rebuilding  plan,  which  seeks  to  achieve 
OY  for  the  red  snapper  component  of 
the  reef  fish  fishery.  NMFS  will  publish 
an  additional  rulemaking  specifying  the 
dates  of  a  re-opening. 

Comment  2:  A  few  comments 
suggested  that  areas  that  had  been  open 
to  fishing  during  the  June  1  through  July 
23  recreational  red  snapper  season 
should  remain  closed.  Any  re-opening 
of  the  season  should  be  restricted  to 
those  areas  that  had  been  closed  to  all 
fishing  because  of  BP  Deepwater 
Horizon  MC252  oil  spill,  but  are  now  re¬ 
opened  to  fishing. 

Response:  The  recreational  red 
snapper  quota  is  a  Gulf-wide  quota;  it  is 
not  separated  into  regional  components. 
Current  regulations  do  not  allow  NMFS 
to  designate  fishing  season  openings  for 
specific  geographic  regions.  In  addition, 
many  areas  are  still  closed  to  all  fishing 
because  of  the  BP  Deepwater  Horizon 
MC252  oil  spill,  and  may  not  be  re¬ 
opened  to  fishing  during  the 
recommended  eight  consecutive 
weekend  openings.  Re-opening  the 
recreational  red  snapper  fishing  season 
to  specific  geographic  regions  would 
create  substantial  regulatory  confusion 
for  the  public,  and  increase  the 
difficulty  of  enforcement. 

Comment  3:  A  few  comments 
suggested  that  the  recreational  red 
snapper  fishing  season  should  remain 
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closed  for  2010.  It  was  suggested  NMFS 
should  not  be  authorized  to  change  the 
existing  regulations  intended  to  protect 
the  red  snapper  stock  just  because  the 
quota  was  not  harvested.  It  would  be 
irresponsible  to  re-open  the  recreational 
red  snapper  fishing  season  without  first 
determining  the  effects  of  the  BP 
Deepwater  Horizon  MC252  oil  spill  to 
the  environment  and  associated  fish 
stocks.  A  stock  assessment  should  be 
conducted  before  allowing  additional 
fishing  mortality. 

Response:  NMFS  acknowledges  the 
concern  for  potential  impact  to  fishery 
stocks  from  the  BP  Deepwater  Horizon 
MC252  oil  spill.  Oil  from  the  spill 
dispersed  on  the  surface  as  well  as 
within  the  water  column.  Red  snapper 
spawn  during  summer  and  fall.  Oil  in 
surface  waters  could  affect  the  survival 
of  eggs  and  larvae:  however,  if  oil  has 
not  dispersed  to  the  ocean  floor,  the 
impacts  to  the  demersal  juvenile  and 
adult  red  snapper  and  their  benthic 
habitat  may  not  be  substantial.  This 
anthropogenically-induced  natural 
mortality  on  larvae  caused  by  the  oil 
spill  could  result  in  declines  in 
recruitment  in  future  year  classes. 

At  this  time,  data  are  not  available  to 
demonstrate  any  specific  adverse  effects 
of  the  BP  Deepwater  Horizon  MC252  oil 
spill  on  the  red  snapper  resource  or  its 
habitat.  As  a  result,  no  information  is 
available  indicating  that  the  2010 
recreational  red  snapper  quota  should 
not  be  harvested.  The  current  rebuilding 
schedule  is  intended  to  allow  a  specific 
harvest  that  will  allow  the  stock  to 
rebuild  on  a  specified  schedule,  while 
providing  for  a  quota-controlled  harvest 
that  will  achieve  maximum  economic 
and  social  benefits.  No  Information  is 
available  that  indicates  reduced  harvests 
are  necessary  to  maintain  the  current 
rebuilding  schedule,  i.e.,  to  mitigate 
biological  harm  resulting  from  the  oil 
spill.  In  the  absence  of  biological  harm 
or  a  need  for  beneficial  mitigation 
(although  not  harvesting  the  quota 
w'ould  reduce  overall  fishing  mortality), 
this  would  not  be  expected  to  result  in 
greater  economic  and  social  benefits.  In 
addition,  substantial  portions  of  the  red 
snapper  population  are  found  in  the 
northwestern  and  western  Gulf  (western 
Louisiana  and  Texas)  and  an  increasing 
population  of  red  snapper  is  re¬ 
establishing  off  the  west  Florida 
continental  shelf.  Spawning  by  these 
segments  of  the  stock  should  mitigate 
the  overall  impact  of  any  potentially 
compromised  spawn  by  that  part  of  the 
stock  located  in  oil-affected  areas. 


Classification 

This  action  is  issued  pursuant  to 
section  305(c)  of  the  Magnuson-Stevens 
Act,  16  U.S.C.  1855(c). 

This  emergency  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

NMFS  prepared  an  FRFA.  The  FRFA 
describes  the  economic  impact  this 
emergency  rule  is  expected  to  have  on 
small  entities.  A  description  of  the 
action,  why  it  is  being  considered,  and 
the  legal  basis  for  this  action  are 
contained  at  the  beginning  of  this 
section  in  the  preamble  and  in  the 
SUMMARY  section  of  the  preamble.  A 
copy  of  the  FRFA  is  available  from 
NMFS  (see  ADDRESSES).  A  summary  of 
the  FRFA  analysis  follows. 

The  purpose  of  this  emergency  rule  is 
to  authorize  the  Regional  Administrator, 
Southeast  Region,  NMFS  (RA),  to  re¬ 
open  the  Gulf  of  Mexico  recreational  red 
snapper  season  after  the  September  30, 
2010,  end  of  the  fishing  season  in  order 
to  provide  fishermen  the  opportunity  to 
harvest  the  recreational  red  snapper 
quota,  and  to  achieve  the  OY  for  the 
fishery,  thus  enhancing  the  social  and 
economic  benefits  to  the  fishery.  The 
Magnuson-Stevens  Act  provides  the 
statutory  basis  for  this  emergency  rule. 

This  emergency  rule  does  not 
establish  any  new  reporting,  record¬ 
keeping,  or  other  compliance 
requirements.  No  duplicative, 
overlapping,  or  conflicting  Federal  rules 
have  been  identified. 

No  significant  issues  were  raised  by 
public  comments  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  and  no  changes  were  made  in  the 
emergency  rule  as  a  result  of  such 
comments. 

This  emergency  rule  wdll  grant  NMFS 
the  authority  to  re-open  the  Gulf 
recreational  red  snapper  season. 

Because  this  emergency  rule  will  only 
grant  the  authority  to  re-open  the  red 
snapper  fishing  season,  and  not  actually 
re-open  the  season  (re-opening  would 
only  occur  as  a  result  of  subsequent 
rule-making),  this  emergency  rule  is  an 
administrative  action  and  no  direct 
effects  on  any  small  entities  have  been 
identified  or  are  expected. 

However,  a  reasonably  foreseeable 
consequence  of  this  emergency  rule  is 
the  re-opening  of  the  Gulf  red  snapper 
fishing  season.  If  the  recreational  red 
snapper  season  is  re-opened,  federally 
perrhitted  for-hire  fishing  businesses 
that  sell  services  to  fish  for  red  snapper 
in  the  Gulf  of  Mexico  would  be 
expected  to  be  directly  affected.  The  for- 
hire  fleet  is  comprised  of  charterboats, 
which  charge  a  fee  on  a  vessel  basis,  and 
headboats,  which  charge  a  fee  on  an 


individual  angler  (head)  basis.  A  Gulf 
reef  fish  for-hire  permit  is  required  to 
harvest  red  snapper  in  the  Federal 
waters  of  the  Gulf  of  Mexico.  During 
2009,  there  were  1,424  valid  (non- 
expired)  Federal  reef  fish  for-hire 
permits  that  allowed  permit  holders  to 
fish  during  any  portion  of  the  year. 
Although  the  Federal  for-hire  permit 
does  not  distinguish  between  headboats 
and  charter  boats,  an  estimated  79 
headboats  operate  in  the  Gulf  of  Mexico. 
It  cannot  be  determined  with  available 
data  how  many  of  the  for-hire  vessels 
permitted  to  operate  in  the  reef  fish 
fishery  fish  for  or  harvest  red  snapper, 
either  through  directed  effort  or  * 
incidental  harvest,  so  all  permitted 
vessels  are  assumed,  for  this  analysis,  to 
comprise  the  universe  of  potentially 
affected  vessels.  The  average  charterboat 
is  estimated  to  earn  approximately 
$88,000  (2008  dollars)  in  annual 
revenues,  while  the  average  headboat  is 
estimated  to  earn  approximately 
$461,000  (2008  dollars). 

The  Small  Business  Administration 
has  established  size  criteria  for  all  major 
industry  sectors  in  the  U.S.,  including 
fish  harvesters.  A  business  involved  in 
the  for-hire  fishing  industry  is  classified 
as  a  small  business  if  it  is  independently 
owned  and  operated,  is  not  dominant  in 
its  field  of  operation  (including  its 
affiliates),  and  has  combined  annual 
receipts  not  in  excess  of  $7.0  million 
(NAICS  code  713990,  recreational 
industries).  Based  on  the  average 
revenue  estimates  provided  above,  all 
for-hire  vessels  that  would  be  expected 
to  be  directly  affected  by  actual  re¬ 
opening  of  the  red  snapper  season  are 
determined  for  the  purpose  of  this 
discussion  to  be  small  business  entities. 

As  stated  previously,  this  emergency 
rule  is  an  administrative  action  and  no 
direct  economic  effects  on  any  small 
entities  have  been  identified  or  are 
expected. 

For-hire  vessels  that  would  be  directly 
affected  by  subsequent  rule-making  to 
re-open  the  red  snapper  season  would 
be  expected  to  receive  an  increase  of 
approximately  $4.4  million  (2008 
dollars)  in  net  operating  revenues 
(revenues  minus  non-labor  variable 
operating  costs)  compared  to  not  re¬ 
opening.  As  previously  discussed,  it 
cannot  be  determined  how  many  of  the 
for-hire  vessels  permitted  to  operate  in 
the  reef  fish  fishery  fish  for  or  harvest 
red  snapper.  If  spread  over  all  1,424 
vessels  with  Federal  reef  fish  for-hire 
permits,  this  increase  in  net  operating 
revenues  would  equate  to  an  average  of 
approximately  $3,000  per  vessel. 
However,  not  all  for-hire  vessels  with 
Federal  reef  fish  permits  would  be 
expected  to  benefit  from  re-opening  the 
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red  snapper  season,  And  sortie  vessels 
would  be  exptefcted  to'  benefit  irtcr^eithan 
others.  Estimktrts'of  the  average  attfiual 
net  operating  revenues  per  vessel  are 
not  available,  and  estimates  of  the 
average  annual  gross  revenues  per 
vessel,  provided  above,  are  an 
inappropriate  proxy  because  gross 
revenues  do  not  account  for  operating 
expenditures.  As  a  result,  estimates  of 
the  average  percentage  increase  in  net 
operating  revenues  are  not  available.  It 
is  noted,  however,  that  because  these 
effects  would  only  occur  in  response  to 
subsequent  rule-making,  these  effects 
would  indirectly  result  from  this 
emergency  rule. 

Because  no  direct  effects  on  any  small 
entities  have  been  identified  or  are 
expected  to  occur  as  a  result  of  this 
emergency  rule,  the  issue  of  significant 
alternatives  is  not  relevant. 

Pursuant  to  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d)(3),  the 
Assistant  Administrative  for  Fisheries 
(AA)  finds  good  cause  to  waive  the 
delay  in  effectiveness  of  this  final 
emergency  rule.  This  rule  grants  NMFS 
the  authority  to  re-open  the  Gulf 
recreational  red  snapper  season.  The  re¬ 
opening  of  the  red  snapper  fishing 
season  would  only  occur  as  a  result  of 
subsequent  rule-making.  This 
emergency  rule  is  purely  procedural  in 
nature,  and  does  not  impose  any  new 
compliance  requirements  or  reporting 
burdens  on  the  public  for  which  a  delay 
in  effectiveness  would  be  necessary.  For 
these  reasons,  the  AA  finds  good  cause 
to  waive  the  30-day  delay  in 
effectiveness  of  this  rulemaking. 

List  of  Subjects  in  50  CFR  Part  622 

.  Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  September  20,  2010. 

Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  For 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

■  For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

■  1.  The  authority  citation  for  part  622 
continues  to  read  as  follows  :AUTH< 

Authority: 

16  U.S.C.  1801  et  seq. 

■  2.  In  §  622.34,  paragraph  (m)  is 
suspended  and  paragraph  (v)  is  added  to 
read  as  follows: 


§622.34 

closures. 


Gulf  EEZ  seasonal  and/or  area  ' 

fifirhie  ai;. 


) 


(v)  Closure  of  the  recreational  fishery 
for  red  snapper.  The  recreational  fishery 
for  red  snapper  in  or  from  the  Gulf  EEZ 
is  closed  from  January  1  through  May 
31.  During  the  closure,  the  bag  and 
possession  limit  for  red  snapper  in  or 
from  the  Gulf  EEZ  is  zero. 


[FR  Doc.  2010-23993  Filed  9-21-10;  4:15  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  090511911-0307-02] 

RIN  0648-AX89 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiaska;  Chinook  Salmon 
Bycatch  Management  in  the  Bering 
Sea  Poilock  Fishery;  Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains  three 
corrections  to  the  final  rule  pertaining  to 
Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Chinook  Salmon 
Bycatch  Management  in  the  Bering  Sea 
Pollock  Fishery  published  on  August 
30,  2010.  These  corrections  amend 
content  within  tables  to  eliminate 
potential  confusion  by  the  public. 

DATES:  Effective  September  29,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Seanbob  Kelly,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

A  final  rule  was  published  in  the 
Federal  Register  on  August  30,  2010  (75 
FR  53026)  that  revises  several  sections 
of  regulations  that  pertain  to  the 
management  of  Chinook  salmon  bycatch 
in  the  Bering  Sea  subarea  of  the  Bering 
Sea  and  Aleutian  Islands  N^nagement 
Area  (BSAI).  This  final  rule  applies  to 
owners  and  operators  of  catcher  vessels, 
catcher/processors,  motherships, 
inshore  processors,  and  the  six  Western 
Alaska  Community  Development  Quota 
(CDQ)  Program  groups  participating  in 
the  pollock  {Theragra  chalcogramma) 
fishery  that  is  managed  under  the 
Fishery  Management  Plan  for 
Groundfish  of  the  BSAI. 

The  first  error  is  an  incorrect  table 
number  that  exists  within  a  table  used 


to  (teteriiiine  the  amount  bf  Chinook  '  ' 
salmon  associated  with  rtach  CDQ‘‘-J'’- ^ 
group.  The  second  and  third  error's  ' 
occur  in  the  “locate  and  remove”  table. 
The  “locate  and  remove”  table  is  used  to 
define  specific  technical  changes  in 
regulatory  citations.  The  errors  occurred 
in  the  listing  of  specific  citation  changes 
in  this  table.  These  changes  are 
unnecessary  and  need  to  be  removed 
because  the  citations  are  identified 
earlier  for  removal  in  the  amendatory 
instructions.  These  errors  should  be 
corrected  immediately  to  eliminate 
potential  confusion  by  the  regulated 
public. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  good  cause 
pursuant  to  5  U.S.C.  553(b)(B)  to  waive 
prior  notice  and  the  opportunity  for 
public  comment  because  it  would  be 
unnecessary  and  contrary  to  the  public 
interest.  These  errors  should  be 
corrected  immediately  to  eliminate 
potential  confusion  by  the  regulated 
public.  If  the  effective  date  for  these 
corrections  is  delayed  to  solicit  prior 
public  comment,  these  technical  errors 
will  not  be  corrected  by  the  effective 
date  of  this  final  rule,  thereby 
undermining  the  conservation  and 
management  objectives  of  the  FMP.  The 
AA  further  finds,  pursuant  to  5  U.S.C 
553(d)(3),  good  cause  to  waive  the  thirty 
(30)  day  delayed  effectiveness  period  for 
the  reasons  stated  above. 

NMFS  is  correcting  these  errors  and  is 
not  making  substantive  changes  to  the 
document  in  rule  FR  Doc.  2010-20618 
published  on  August  30,  2010  (75  FR 
53026). 

Need  for  Correction 

Accordingly,  the  final  rule  published 
on  August  30,  2010  (75  FR  53026),  to  be 
effective  September  29,  2010,  is 
corrected  as  follows: 

§679.21  [Corrected] 

1.  On  page  53061,  in  §  679.21 
(f)(4)(i)(D),  in  the  fourth  column  of  the 
table,  under  the  column  heading 
“Reduce  the  B  season  allocation  by  the 
sum  of  the  amount  of  Chinook  salmon 
associated  with  each  vessel  or  CDQ 
group  not  participating  in  an  IPA:”, 
correct  the  reference  to  “Table  43  d”  to 
read  as  “Table  47d”. 

§§  679.7  and  679.26  [Corrected] 

2.  On  page  53069,  in  the  “locate  and 
remove”  table  at  the  bottom  of  the  page, 
under  all  four  columns,  remove  line 
seven,  that  starts  with,  “§679.7(d)(18)” 
and  remove  line  eleven  that  starts  with 
“§  679.26(c)(1).” 
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Dated;  September  20,  2010. 

Eric  C.  Schwaab, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  2010-24024  Filed  9-23-10;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN  3206-AM28 

Prevailing  Rate  Systems;  Redefinition 
of  the  Shreveport,  LA;  Texarkana,  TX; 
Milwaukee,  Wl;  and  Southwestern 
Wisconsin  Appropriated  Fund  Federal 
Wage  System  Wage  Areas 

AGENCY:  U.S.  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule  with  request  for 
comments.  <, 

SUMMARY:  The  U.S.  Office  of  Personnel 
Management  is  issuing  a  proposed  rule 
that  would  redefine  the  geographic 
boundaries  of  the  Shreveport,  LA; 
Texarkana,  TX;  Milwaukee,  WI;  and 
Southwestern  Wisconsin  appropriated 
fund  Federal  Wage  System  (FWS)  wage 
areas.  The  proposed  rule  would  redefine 
Upshur  County,  TX,  from  the  Texarkana 
wage  area  to  the  Shreveport  wage  area 
and  Oconto  County,  WI,  from  the 
Southwestern  Wisconsin  wage  area  to 
the  Milwaukee  wage  area.  These 
changes  are  based  on  recent  consensus 
recommendations  of  the  Federal 
Prevailing  Rate  Advisory  Committee  to 
best  match  the  counties  proposed  for 
redefinition  to  a  nearby  FWS  survey 
area.  No  other  changes  are  proposed  for 
the  Shreveport,  Texarkana,  Milwaukee, 
and  Southwestern  Wisconsin  FWS  wage 
areas. 

DATES:  We  must  receive  comments  on  or 
before  October  25,  2010. 

ADDRESSES:  Send  or  deliver  comments 
to  Jerome  D.  Mikowicz,  Deputy 
Associate  Director  for  Pay  and  Leave, 
Employee  Services,  U.S.  Office  of 
Personnel  Management,  Room  7H31, 
1900  E  Street,  NW.,  Washington,  DC 
20415-8200;  e-mail  pay-performance-. 
policy@opm.gov;  or  FAX:  (202)  606- 
4264. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madeline  Gonzalez,  (202)  606-2838;  e- 
mail  pay-performance-policy@opm.gov; 
or  FAX:  (202)  606-4264. 


SUPPLEMENTARY  INFORMATION:  The  U.S. 
Office  of  Personnel  Management  is 
issuing  a  proposed  rule  that  would 
redefine  the  geographic  boundaries  of 
the  Shreveport,  LA;  Texarkana,  TX; 
Milwaukee,  WI;  and  Southwestern 
Wisconsin  appropriated  fund  Federal 
Wage  System  (FWS)  wage  areas.  This 
proposed  rule  would  redefine  Upshur 
County,  TX,  from  the  Texarkana  wage 
area  to  the  Shreveport  wage  area  and 
Oconto  County,  WI,  from  the 
Southwestern  Wisconsin  wage  area  to 
the  Milwaukee  wage  area. 

0PM  considers  the  following 
regulatory  criteria  under  5  CFR  532.211 
when  defining  FWS  wage  area 
boundaries: 

(i)  Distance,  transportation  facilities, 
and  geographic  features; 

(ii)  Commuting  patterns;  and 

(iii)  Similarities  in  overall  population, 
employment,  and  the  kinds  and  sizes  of 
private  industrial  establishments. 

In  addition,  OPM  regulations  at  5  CFR 
532.211  do  not  permit  splitting 
Metropolitan  Statistical  Areas  (MSAs) 
for  the  purpose  of  defining  a  wage  area, 
except  in  very  unusual  circumstances 
(e.g.,  organizational  relationships  among 
closely  located  Federal  activities). 

OPM  recently  completed  reviews  of 
the  definitions  of  the  Longview,  TX  and 
Green  Bay,  WI  MSAs  and,  based  on 
analyses  of  the  regulatory  criteria  for 
defining  wage  areas,  is  proposing  the 
changes  described  below.  The  Federal 
Prevailing  Rate  Advisory  Committee 
(FPRAC),  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pay  of  FWS  employees, 
recommended  these  changes  by 
consensus.  These  changes  would  be 
effective  on  the  first  day  of  the  first 
applicable  pay  period  beginning  on  or 
after  30  days  following  publication  of 
the  final  regulations.  FPRAC 
recommended  no  other  changes  in  the 
geographic  definitions  of  the 
Shreveport,  Texarkana,  Milwaukee,  and 
Southwestern  Wisconsin  wage  areas. 

Longview,  TX  Metropolitan  Statistical 
Area 

Gregg,  Rusk,  and  Upshur  Counties, 
TX,  comprise  the  Longview,  TX  MSA. 
The  Longview  MSA  is  currently  split 
between  the  Shreveport,  LA,  and 
Texarkana,  TX,  wage  areas.  Gregg  and 
Rusk  Counties  are  part  of  the  area  of 
application  of  the  Shreveport  wage  area 
and  Upshur  County  is  part  of  the  area 


of  application  of  the  Texarkana  wage 
area. 

Based  on  an  analysis  of  the  regulatory 
criteria  for  Gregg  County,  the  core 
county  in  the  Longview  MSA,  we 
recommend  that  the  entire  Longview 
MSA  be  defined  to  the  Shreveport  area 
of  application.  The  distance  criterion  for 
Gregg  County  favors  the  Shreveport 
wage  area  more  than  the  Texarkana 
wage  area.  All  other  criteria  are 
inconclusive.  However,  even  though  the 
commuting  patterns  criterion  is 
inconclusive,  about  10  times  as  many 
people  currently  commute  from  Gregg 
County  into  the  Shreveport  survey  area 
(0.47  percent  of  the  resident  workforce) 
than  into  the  Texarkana  survey  area 
(0.05  percent).  Based  on  this  analysis, 
we  believe  Gregg  County  is 
appropriately  defined  to  the  Shreveport 
wage  area.  Since  there  appear  to  be  no 
unusual  circumstances  that  would 
permit  splitting  the  Longview  MSA, 
OPM  proposes  to  redefine  Upshur 
County  to  the  Shreveport  wage  area  so 
that  the  entire  Longview  MSA  is  in  one 
wage  area.  There  are  currently  no  FWS 
employees  working  in  Upshur  County. 

Green  Bay,  WI  Metropolitan  Statistical 
Area 

Brown,  Kewaunee  and  Oconto 
Counties,  WI,  comprise  the  Green  Bay, 
WI  MSA.  The  Green  Bay  MSA  is 
currently  split  between  the  Milwaukee, 
WI,  and  Southwestern  Wisconsin  wage 
areas.  Brown  and  Kewaunee  Counties 
are  part  of  the  area  of  application  of  the 
Milwaukee  wage  area  and  Oconto 
County  is  part  of  the  area  of  application 
of  the  Southwestern  Wisconsin  wage 
area. 

Based  on  an  analysis  of  the  regulatory 
criteria  for  Brown  County,  the  core 
county  in  the  Green  Bay  MSA,  we 
recommend  that  the  entire  Green  Bay 
MSA  be  defined  to  the  Milwaukee  wage 
area.  The  distance  criterion  for  Brown 
County  favors  the  Milwaukee  wage  area 
more  than  the  Southwestern  Wisconsin 
wage  area.  All  other  criteria  are 
inconclusive.  Based  on  the  mixed 
nature  of  our  regulatory  analysis 
findings,  we  believe  Brown  County  is 
appropriately  defined  to  the  Milwaukee 
wage  area.  Since  there  appear  to  be  no 
unusual  circumstances  that  would 
permit  splitting  the  Green  Bay  MSA, 
OPM  proposes  to  redefine  Oconto 
County  to  the  Milwaukee  wage  area  so 
that  the  entire  Green  Bay  MSA  is  in  one 
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wage  area.  There  are  currently  no  FWS 
employees  working  in  Oconto  County. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees,  Reporting  and 
recordkeeping  requirements.  Wages. 

John  Berry, 

Director,  U.S.  Office  of  Personnel 
Management. 

Accordingly,  the  U.S.  Office  of 
Personnel  Management  is  proposing  to 
amend  5  CFR  part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

2.  Appendix  C  to  subpart  B  is 
amended  by  revising  the  wage  area 
listings  for  the  Shreveport,  LA; 
Texarkana,  TX;  Milwaukee,  WI;  and 
Southwestern  Wisconsin  wage  areas  to 
read  as  follows: 

Appendix  C  to  Subpart  B  of  Part  532 — 
Appropriated  Fund  Wage  and  Survey 
Areas 

***** 

LOUISIANA 

***** 

/ 

Shreveport 
Survey  Area 

Louisiana:  (parishes) 

Bossier 

Caddo 

Webster 

Areo  of  Application.  Survey  Area  Plus: 
Louisiana:  (parishes] 

Bienville 
Claiborne 
De  Soto 
East  Carroll 
Jackson 
Lincoln 
Morehouse 
Ouachita 
Red  River 
Richland 
Union 
West  Carroll 
Texas: 

Cherokee 

Gregg 

Harrison 

Panola 

Rusk 


Upshur 

***** 

TEXAS 

***** 

Texarkana 
Survey  Area 

Texas: 

Bowie 

Arkansas: 

Little  River 
Miller 

Area  of  Application.  Survey  Area  Plus: 
Texas: 

Camp 
Cass 
Franklin 
Marion 
Morris 
Red  River 
Titus 
Arkansas: 

Columbia 

Hempstead 

Howard 

Lafayette 

Nevada 

Sevier 

***** 

WISCONSIN 

***** 


Milwaukee 

Survey  Area 
Wisconsin: 

Milwaukee 

Ozaukee 

Washington 

Waukesha 

Area  of  Application.  Survey  Area  Plus: 
Wisconsin: 

Brown 

Calumet 

Door 

Fond  du  Lac 

Kewaunee 

Manitowoc 

Oconto 

Outagamie 

Racine 

Sheboygan 

Walworth 

Winnebago 

Southwestern  Wisconsin 
Survey  Area 
Wisconsin: 

Chippewa 
Eau  Claire 
La  Crosse 
Monroe 
Trempealeau 

Area  of  Application.  Survey  Area  Plus: 

Wisconsin: 

Adams 

Barron 

Buffalo 

Clark 

Crawford 

Dunn 


Florence 

Forest 

Jackson  ' 

Juneau 

Langlade 

Lincoln 

Marathon 

Marinette 

Menominee 

Oneida 

Pepin 

Portage 

Price 

Richland 

Rusk 

Shawano 

Taylor 

Vernon 

Vilas 

Waupaca 

Waushara 

Wood 

Minnesota: 

Fillmore 

Houston 

Wabasha 

Winona 

***** 

[FR  Doc.  2010-23956  Filed  9-23-10;  8:45  am] 

BILLING  CODE  6325-39-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  F A A-201 0-0857;  Directorate 
Identifier  2010-NM-156-AD} 

RIN  2120-AA64 

Airworthiness  Directives;  Koito 
Industries,  Ltd.,  Seats  and  Seating 
Systems  Approved  Under  Technical 
Standard  Order  (TSO)  TSO-C39b, 
TSO-C39C,  or  TSO-C127a 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
Koito  Industries,  Ltd.,  seats  and  seating 
systems  approved  under  TSO-C39b, 
TSO-C39C,  or  TSO-Cl27a.  This 
proposed  AD  would  require 
determining  if  affected  seats  and  seating 
systems  and  their  components  are 
compliant  .with  certain  FAA  regulations, 
and  removing  those  seats,  seating 
systems,  and  their  components  from  the 
affected  fleet  that  are  shown  to  be 
unsafe.  This  proposed  AD  results  from 
a  determination  that  the  affected  seats 
and  seating  systems  may  not  meet 
certain  flammability  and  strength 
criteria.  Failure  to  meet  strength  criteria 
could  result  in  injuries  to  the  flightcrew 
and  passengers  during  emergency 
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landing  conditions.  In  the  event  of  an 
in-flight  or  post-emergency  landing  fire, 
failure  to  meet  flammability  criteria 
could  result  in  an  accelerated 
propagation  of  fire.  We  are  proposing 
this  AD  to  prevent  accelerated  fires  and 
injuries  to  the  flightcrew  and 
passengers. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  November  23, 

2010. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRuIewaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,"  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
ivww.reguIations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Farina,  Aerospace  Engineer, 
Cabin  Safety  Branch,  ANM-150L,  FAA, 
Los  Angeles  Aircraft  Certification  Office 
(AGO),  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5344;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2010-0857;  Directorate  Identifier 
2010-NM-156-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 


closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
w'ww. regulations. gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

In  January  2009,  in  accordance  with 
the  FAA’s  bilateral  agreement  with 
Japan  Civil  Aviation  Bureau  (JCAB),  the 
JCAB  contacted  us  and  advised  of  non- 
compliance  issues  with  the  Koito  seats. 
We  were  later  advised  that  the’ JCAB  had 
been  notified  of  the  issues  by  a 
whistleblower  who  reported 
discrepancies  between  materials  used  in 
production  seats  and  the  material  of  test 
articles  used  for  showing  compliance  to 
flammability  requirements.  The 
falsification  of  certification  records, 
which  violates  section  21.2  of  the 
Federal  Regulations  (14  CFR  21.2),  was 
first  determined  to  result  in  possible 
non-compliance  with  the  flammability 
requirements  of  §  25.853  of  the  Federal 
Aviation  Regulations  (14  CFR  25.853). 

At  that  time,  we  evaluated  whether  the 
disclosed  possible  non-compliance  with 
the  TSO  significantly  affected 
compliance  with  flammability  criteria 
and  determined  that  there  was  not  a 
safety-of-flight  issue,  so  we  did  not  issue 
an  AD. 

In  November  2009,  the  JCAB  reviewed 
the  safety  of  all  in-service  seats,  which 
prompted  Koito  Industries  to  disclose 
additional  discrepancies,  including  the 
falsification  of  static,  dynamic,  and 
flammability  testing  on  delivered  seats. 
Failure  to  meet  strength  criteria  could 
result  in  injuries  to  the  flightcrew  and 
passengers  during  emergency  landing 
conditions.  In  the  event  of  an  in-flight 
or  post-emergency  landing  fire,  failure 
to  meet  flammability  criteria  could 
result  in  an  accelerated  propagation  of 
fire. 

In  December  2009,  the  JCAB  and  the 
FAA  concluded  that  all  TSO  approvals 
for  Koito  Industries,  Ltd.,  must  be 
assumed  to  be  non-compliant  to  the 
TSO  and,  by  extension,  to  the 
regulations.  Therefore,  all  such  seats 
have  potential  unsafe  conditions. 

Approval  Basis  for  TSO  Seats 

The  static,  dynamic,  and  flammability 
testing  requirements  include  sections 
25.561,  25.562,  and  25.853  and 
Appendix  F  of  the  Federal  Aviation 
Regulations: 

•  Section  25.561  contains  required 
static  loads  for  emergency  landing 
conditions.  Amendment  25-64,  effective 


June  16,  1988,  increased  the  static 
strength  requirements  in  certain  load 
cases. 

•  Section  25.562,  which  was  created 
by  Amendment  25-64,  added  dynamic 
testing  requirements  and  quantified 
injury  criteria  and  considerations  for 
egress  for  the  new  requirements.  These 
criteria  improve  the  level  of  safety  for 
airplanes  that  include  this  amendment 
level  in  the  certification  basis,  while 
older  airplanes  are  not  required  to  meet 
these  criteria. 

The  applicable  amendment  level  of 
these  requirements  for  a  seat  installation 
is  dependent  on  the  certification  basis  of 
the  airplane  on  which  the  seats  are 
installed.  Because  this  proposed  AD  is 
applicable  to  all  affected  seats — 
regardless  of  the  airplane  on  which  they 
are  installed — we  use  the  current 
amendment  levels  of  these  regulations 
in  the  required  actions  of  this  proposed 
AD. 

We  recognize  that  an  aircraft  may 
have  a  certification  basis  that  does  not 
include  14  CFR  25.562,  but  has  TSO- 
Cl27a  seats  installed.  In  that  case, 
although  the  seats  are  not  required  to 
meet  14  CFR  25.562(b)(2)  and  (c)(7)  by 
the  airplane  certification  basis,  they 
must  still  comply  with  the  requirements 
of  this  proposed  AD,  which  is  written 
against  the  seats.  However,  an  operator 
in  this  situation  may  request  approval  of 
an  alternative  method  of  compliance 
using  the  airplane  certification  basis  as 
justification. 

Establishing  the  Level  of  Safety  for  the 
Seats 

Amendment  25-64  was  based  on 
accident  investigation  and  dedicated 
research,  after  we  determined  that 
meeting  the  emergency  load  conditions 
in  earlier  amendment  levels  did  not 
ensure  adequate  performance  in  an 
actual  accident.  We  developed  dynamic 
testing  criteria  with  increased  load 
factors  as  compared  to  the  static 
strength  criteria.  These  new  criteria 
were  intended  to  achieve  the  type  of 
structural  performance  that  the  static 
strength  criteria  were  meant  to  provide, 
but  could  not  ensure. 

In  addition,  other  aspects  of 
emergency  landing  safety  were 
addressed  at  that  time,  which  resulted 
in  quantified  injury  criteria  (such  as 
implementation  of  the  Head  Injury 
Criterion  (HIC))  and  considerations  for 
permanent  structural  deformations  that 
might  affect  egress.  These  injury  criteria, 
while  a  significant  improvement  in 
safety,  are  not  as  critical  as  the  dynamic 
structural  retention  criteria,  and  will  not 
be  applied  in  this  proposed  AD  because 
the  primary  safety  function  provided  by 
seats  and  restraint  systems  is  to  remain 
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intact  in  the  event  of  an  accident  and 
provide  energy  management  to  allow 
occupant  survival.  The  new  injury 
criteria  provide  enhancements  beyond 
this  primary  function.  For  this  proposed 
AD,  the  injury  criterion  to  be  used  is 
that  the  seat  and  seating  system  must 
exhibit  no  sharp  edges  during  the 
assessment  made  for  head  injury 
protection.  However,  in  order  to  make 
sure  that  assessment  is  valid,  the  seats 
in  question  must  be  shown  to 
incorporate  any  specific  design  features 
or  characteristics  called  out  by  the 
drawings  for  the  purposes  of  reducing 
head  injury. 

Section  25.853  of  the  Federal  Aviation 
Regulations  (14  CFR  25.853)  contains 
fire  protection  requirements  for 
compartment  interiors,  and  specifies 
which  test  criteria  in  Appendix  F  of  14 
CFR  part  25  must  be  met.  With  respect 
to  flammability,  the  most  significant 
safety  element  of  the  seat  is  the  cushion/ 
upholstery  system.  In  1984,  we  adopted 
new  standards  for  seat  cushion  fire 
resistance  in  Amendment  25-59,  dated 
October  26, 1984,  by  adding  a  new  part 
II  to  Appendix  F  of  14  CFR  part  25. 
These  requirements  were  mandated  to 
be  retrofitted  on  the  existing  fleet.  Since 
that  time,  the  relevant  performance 


standards  for  seats  and  seat  cushions 
have  been  modified  to  incorporate  this 
requirement  as  well. 

While  evidence  indicates  that  many 
parts  other  than  the  cushion/upholstery 
system  on  the  affected  Koito  seats  and 
seating  systems  may  not  meet  the 
Bunsen  burner  test  requirements  of  part 
I  in  Appendix  F  of  14  CFR  part  25,  we 
consider  that  these  non-compliances  are 
not  unsafe.  The  fire  threat  posed  by 
these  parts  is  of  a  lower  order  (i.e.,  they 
are  smaller  and  spread  apart  on  the 
seat),  and  the  materials  are  typical 
aircraft  materials  with  performance  in  a 
fire  that  is  predictable  based  on  past 
tests  and  usage. 

Unsafe  Condition 

We  have  determined  that  falsification 
of  the  various  tests  for  the  TSO  could 
result  in  the  following  unsafe  conditions 
during  emergency  landing  conditions 
and  in  the  event  of  an  in-flight  or  post¬ 
emergency  landing  fire: 

•  Static  failure  (non-compliance  with 
14  CFR  25.561):  Broken  components 
may  cause  sharp  edges  and  become 
injurious  to  the  occupant,  or  fail  to 
retain  the  occupant,  when  seats  and 
seating  systems  do  not  comply  with  this 
regulation. 


•  Dynamic  failure  (non-compliance 
with  14  CFR  25.562):  Leg  injuries, 
lumbar/spinal  injury,  head  injury,  seat 
structure  yielding  leading  to  occupant 
entrapment,  and  failure  to  retain  the 
occupant  may  occur  when  seats  and 
seating  systems  do  not  comply  with  this 
regulation. 

•  Fire  protection/flammability  (non- 
compliance  with  14  CFR  25.853):  In¬ 
flight  and  post-emergency  landing  fires 
may  be  accelerated  when  seat  materials 
do  not  comply  with  this  regulation. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

We  are  proposing  this  AD  because  we 
evaluated  all  relevant  information  and 
determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
type  design.  This  proposed  AD  would 
require  determining  if  affected  Koito 
Industries,  Ltd.,  seats  and  seating 
systems,  approved  under  TSO-C39b, 
TSO-C39C,  or  TSC)-Cl27a,  are 
compliant  with  specific  FAA 
regulations  containing  flammability, 
static  strength,  and  dynamic  strength 
criteria.  This  proposed  AD  would  also 
require  removing  seats  and  components 
that  are  shown  to  be  unsafe. 


Table— Summary  of  Proposed  Actions  and  Requirements 


Regulation  &  safety  requirement 

Action  &  compliance  time 

Structure 

Flammability 
(See  footnote  2) 

Injury 

(See  footnote  3) 

! 

May  remain  in  service . 

Replace  within  6  years . 

Meets  14  CFR  25.562(b)(2)  and 
(c)(7),  Amendment  level  25-64. 
Meets  14  CFR  25.561  (b)(3)(ii) 
and  (iii).  Amendment  level  25- 

1 

Does  not  meet  14  CFR  25.561  .... 

i 

1 _ 1 

Meets  14  CFR  25.853(c),  Amend¬ 
ment  level  25-1 1 6. 

Meets  14  CFR  25.853(c),  Amend¬ 
ment  level  25-1 1 6. 

No  sharp  edges. 

No  sharp  edges. 

Replace  within  2  or  3  years  (See 
Footnote  1 ). 

Does  not  meet  14  CFR  25.853(c) 

Has  sharp  edges  (See  Footnote 
4). 

Footnotes: 

1.  Seats  not  meeting  the  criteria  of  14  CFR  25.561  or  seats  exhibiting  sharp  edges  must  be  replaced  within  2  years;  seat  cushions  not  meeting 
the  criteria  of  14  CFR  25.853(c)  must  be  replaced  within  3  years. 

2.  Seat  cushions  replaced  to  meet  14  CFR  25.853(c)  should  have  consistent  lumbar  load  properties  with  cushions  shown  to  meet  the  lumbar 
criteria.  Otherwise,  a  lumbar  load  test  is  required. 

3.  Predicated  on  design  philosophy  being  maintained  for  safety  critical  parts. 

4.  Sharp  edges  would  have  been  produced  in  the  original  tests,  or  in  the  tests  required  to  meet  this  AD. 


The  Role  of  the  Koito  Tests  Performed 
Under  the  Supervision  of  JCAB 

Once  the  JCAB  was  aware  of  the 
fraudulent  behavior,  they  began  a 
process  to  re-qualify  all  of  the  suspect 
seat  designs.  In  doing  so,  they  reviewed 
the  detailed  designs  and*grouped  them 
according  to  similarities  that  would 
enable  tests  of  one  model  to  substantiate 
a  similar  model.  This  process  involved 
critical-case  determinations  and  a 
survey  of  the  designs  of  the  seats  in 
service.  To  address  the  JCAB  orders, 
Koito  produced  new  seats  and  seating 


systems  per  the  production  drawings 
and  performed  all  the  required 
certification  tests  on  them.  The  results 
of  these  tests  are  intended  to  gain  an 
understanding  of  the  state  of  the  fleet 
and  prioritize  remedial  actions,  as 
necessary. 

However,  the  results  of  these  tests 
may  not  be  entirely  usable.  While  it  is 
very  likely  that  any  tests  that  fail  the 
requirement  on  the  newly  produced 
seats  would  also  fail  on  seats  in  service, 
the  reverse  may  not  be  true.  Due  to  the 
falsification  of  records  and  drawing 
control  issues,  seats  in  service  might  not 


conform  to  their  production  drawings. 
Thus,  successful  tests  of  a  newly 
produced  seat  cannot  automatically  be 
used  to  support  seats  in  service  unless 
the  relevant  detail  design  parameters 
can  be  verified  as  consistent  between 
the  two.  If  an  operator  (or  an  airframe 
manufacturer  on  behalf  of  an  operator) 
can  show  that  the  seats  in  their  fleet 
match  the  seat  tested  to  support  the 
JCAB  investigation,  then  thoge  data 
could  be  used  to  show  compliance  with 
this  proposed  AD.  Each  situation  will  be 
handled  on  a  case  by  case  basis. 
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The  Role  of  the  Airframe 
Manufacturers  (Airbus  and  Boeing)  in 
Helping  Airlines  Establish  the  Status  of 
Their  Seats 

While  this  proposed  AD  is  applicable 
to  operators  of  airplanes  with  the 
affected  seats  installed,  two  airframe 
manufacturers  involved.  Airbus  and 
Boeing,  may  be  in  a  position  to  assist  in 
complying  with  the  requirements  of  the 
proposed  AD.  This  is  because  many  of 
the  seat  models  affected  are  similar 
among  different  operators,  and  data 
gathered  to  support  one  seat  model  may 
also  be  used  to  support  other  models. 
Boeing  and  Airbus  have  information  on 
which  models  are  similar  to  each  other, 
and  should  be  able  to  assist  operators  in 
sharing  information  so  that  no  more 
than  one  operator  would  conduct  what 
amounts  to  the  same  tests.  However,  for 
this  to  work,  both  the  airlines  and  the 
manufacturers  must  cooperate  and  share 
information.  Based  on  preliminary 
discussions,  we  understand  that  the 
companies  involved  do  intend  to 
cooperate  in  order  to  minimize  costs.  In 
fact,  much  of  the  grouping  of  similar 
seats  has  already  been  accomplished  by 
the  JCAB  in  their  efforts  to  ascertain  the 
status  of  the  various  designs.  This 
should  simplify  the  process  of 
identifying  the  models  that  must  be 
tested. 

Data  the  FAA  Will  Accept  To 
Demonstrate  Compliance  With  the 
Proposed  AD 

Compliance  with  this  proposed  AD 
would  require  data  to  support  three 
types  of  assessments: 

•  Structural  performance; 

•  Flammability;  and 

•  Injury  prevention. 

For  the  structural  performance 
requirements,  test  data  will  be 
necessary.  These  data  should  be 
generated  under  an  approved  test  plan 
and  would  require  oversight  of  an 
airworthiness  authority  (or  delegated 
agent).  Tests  conducted  to  support  Koito 
Technical  Standard  Order  Authorization 
(TSOA)  are  not  acceptable.  As  noted 
above,  tests  conducted  as  part  of  the 
JCAB  investigation  may  be  acceptable  if 
the  conformity  of  the  seats,  in  service 
can  be  verified.  Otherwise,  new  data  are 
needed. 

Similarly,  for  the  flammability  data, 
we  will  require  that  tests  are  conducted 
under  an  approved  test  plan  or  with  the 
oversight  of  an  aviation  authority.  We 
are  aware  of  past  Koito  burner  testing 
conducted  at  test  facilities  that  were  not 


done  in  accordance  with  FAA-approved 
test  methods.  Data  generated  to  support 
the  JCAB’s  investigation  must  be  done 
in  accordance  with  FAA-approved  test 
methods.  In  this  case,  the  simplest 
solution  for  an  operator  may  be  to 
acquire  new  cushions.  However,  if 
operators  choose  to  try  and  substantiate 
their  cushions,  they  might  need  to 
fabricate  test  samples  using  actual 
cushions.  Since  actual  cushions  and  test 
cushions  are  of  different  shapes  and 
sizes,  several  production  cushions  will 
likely  be  needed  to  make  one  test 
sample  set.  Also,  since  upholstety  is  one 
area  of  customization  between  airlines, 
it  is  unlikely  that  one  operator’s  data 
can  support  another.  In  this  case,  an 
operator  should  consult  with  the  FAA 
in  making  test  samples  so  that  valid 
results  are  produced. 

For  injury  criteria,  we  will  accept 
photographic  evidence  from  the  Koito 
TSO  tests  to  determine  whether  there  - 
are  any  sharp  edges  (this  would  require 
that  the  tests  in  question  are  shown  to 
be  valid).  We  will  accept  data  from  any 
of  the  tests  performed  to  meet  the  other 
requirements  of  this  proposed  AD. 

Limitations  on  Seats  Found  Not  To  Be 
Fully  Compliant,  but  Are  Safe  to 
Remain  in  Service 

Because  this  proposed  AD  will  not 
require  full  compliance  with  every 
applicable  regulation,  seats  on  which 
the  requirements  of  this  proposed  AD 
are  completed  successfully  and  are 
permitted  to  remain  in  service  are 
limited  in  how  they  can  be  used.  That 
is,  unless  they  are  shown  to  fully 
comply  with  the  regulatory 
requirements,  this  proposed  AD  would 
restrict  the  installation  of  such  seats  and 
would  require  specific  marking.  These 
seats  can  be  used  as  a  direct  spare  for 
the  same  part  number  seat.  However, 
any  other  use  of  such  seats  would  be 
considered  a  new  installation  approval 
and  would  be  required  to  comply  with 
all  regulations.  Thus,  seats  not  meeting 
all  regulations  could  not  be  installed 
except  as  noted  above,  and  if  removed 
from  an  approved  arrangement,  would 
have  to  be  destroyed  or  rendered 
unusable  in  some  other  manner 
acceptable  to  the  FAA. 

In  addition,  if  these  seats  are  re¬ 
installed,  they  would  have  to  be  marked 
in  accordance  with  paragraph  (g)  of  this 
AD  so  that  their  status  is  known  to  any 
person  who  inspects  them. 


Replacement  Components 

Wear-out  component  replacement 
parts  such  as  food  trays,  arm  rest  covers, 
and  non-structural  members  may  be 
manufactured  and  installed  on  seats 
affected  by  this  proposed  AD  until  the 
compliance  time  specified  in  this 
proposed  AD.  These  parts  must  comply 
with  flammability  and  injury  prevention 
requirements.  Parts  produced  under  14 
CFR  part  43,  parts  manufacturer 
approval  (PMA)  through  licensing 
agreement,  or  PMA  through  identicality 
that  could  be  based  on  fraudulent  data 
would  require  an  assessment  of  their 
compliance. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
would  affect  40,365  passenger  seats 
installed  on  airplanes  in  the  U.S.  fleet. 
There  are  278  airplanes  of  U.S.  registry. 
The  average  labdr  rate  is  $85  per  work- 
hour. 

The  estimated  cost  to  determine  if  the 
affected  seats  and  seating  systems  and 
their  components  are  in  compliance 
(i.e.,  estimate  the  cost  of  static,  dynamic 
and  flammability  testing,  labor)  is 
approximately  $100,000  for  the  U.S. 
fleet.  The  estimated  cost  of  the 
consumed  article  such  as  the  seat  row 
and  materials  consumed  for 
flammability  testing  is  approximately 
$490,000  for  the  U.S.  fleet.  The 
estimated  cost  to  remove  affected  seats 
and  seating  systems  and  their 
components  is  approximately  $285,000 
for  the  U.S.  fleet  (this  estimate  assumes 
that  the  removal  of  all  seats  and  seating 
systems  in  the  fleet).  The  total  estimated 
cost  of  this  proposed  AD  for  the  U.S. 
fleet  is  $875,000. 

Operators  may  need  to  replace  only 
certain  components.  It  is  not  feasible  to 
include  the  cost  of  individual 
components  in  this  proposed  AD 
because  we  have  no  way  of  determining 
which  components  may  need 
replacement. 

Operators  may  need  to  replace  the 
affected  seat  with  a  new  seat.  The 
following  table  provides  the  estimated 
costs  for  U.S.  operators  to  replace  the 
different  types  of  seats.  We  have  no  way 
of  determining  how  many  seats  may 
need  to  be  replaced  after  testing  is  done 
to  determine  if  the  seats  are  in 
compliance.  Certain  operators  may  need 
to  replace  any  type  of  seat  that  are 
generalized  by  description  and 
estimated  per  seat  cost  in  the  following 
table. 
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Table— Seat  Replacement  Cost  Estimates 


Seat  style/class 

Aircraft  style,  foot  rest,  and  recline  mechanism 

Cost  per  passenger  seat 

Economy  . 

Narrow/Wide  Body;  Mechanical . 

$2,300 

First,  Business  . 

Narrow  Body;  Mechanical . 

$7,500 

Business . 

Wide  Body;  Mechanical  . 

$10,000 

Business . 

Wide  Body;  Electrical . 

$25,000  to  $35,000 

First  . 

Wide  Body;  Lay  flat  single  place.  Electrical  . 

$75,000  to  $150,000 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority.  v 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 


substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979),  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

.  You  can  find  our  regulatory 
evaluation  and  the  estimated  costs  of 
compliance  in  the  AD  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

Table  1— Seat  Models 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Koito  Industries,  Ltd:  Docket  No.  FAA-2010- 
0857;  Directorate  Identifier  2010-NM- 
1 56-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by 
November  8,  2010. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Koito  Industries, 
Ltd.,  seats  and  seating  systems  having  a 
model  number  identified  in  Table  1  of  this 
AD  that  are  approved  under  technical 
standard  order  (TSO)  TSO-C39b,  TSO-C39c, 
or  TSO-Cl27a,  and  installed  on,  but  not 
limited  to,  airplanes  of  the  manufacturers 
identified  in  Table  2  of  this  AD,  all  type 
certificated  models  in  any  category. 


Model  Numbers 


AFS-105,  AFS-136, 

AFS-235,  AFS-315, 

ARS-183,  ARS-189,  ARS-190, 

ARS-200,  ARS-242,  ARS-242-TA.  ARS-254,  ARS-255,  ARS-263,  ARS-276,  ARS-277,  ARS-281,  ARS-289, 

ARS-29,  ARS-29-03,  ' 

ARS-304,  ARS-308,  ARS-311,  ARS-311-A,  ARS-311-B,  ARS-336,  ARS-339,  ARS-341,  ARS-347  ARS-352,  ARS-354,  ARS-357,  ARS- 
360,  ARS-384,  ARS-385,  ARS-392,  ARS-397,  ARS-398, 

ARS-415,  ARS-^17.  ARS^18,  ARS-419,  ARS-423,  ARS-424,  ARS-^25,  ARS-427,  ARS-431,  ARS-437,  ARS-446,  ARS-447,  ARS-448, 
ARS-451,  ARS^52,  ARS-465,  ARS-478,  ARS-480,  ARS-482,  ARS^83,  ARS-493,  ARS-494, 

ARS-507,  ARS-510,  ARS-511,  ARS-514,  ARS-516,  ARS-518,  ARS-527,  ARS-542,  ARS-543,  ARS-550,  ARS-552,  ARS-553,  ARS-554, 
ARS-571,  ARS-574,  ARS-577,  ARS-588,  ARS-589,  ARS-591,  ARS-592,  ARS-593,  ARS-594,  ARS-595,  ARS-596,  ARS-597,  ARS-598, 
ARS-599, 

ARS-600,  ARS-601,  ARS-604,  ARS-605,  ARS-607,  ARS-610,  ARS-611,  ARS-613,  ARS-615,  ARS-616,  ARS-617,  ARS-620,  ARS-626, 
ARS-627,  ARS-629,  ARS-636,  ARS-641,  ARS-642,  ARS-643,  ARS-644,  ARS-646,  ARS-647,  ARS-649,  ARS-651,  ARS-652,  ARS-657, 
ARS-658,  ARS-659,  ARS-667,  ARS-668,  ARS-669,  ARS-670,  ARS-671,  ARS-672,  ARS-673,  ARS-674,  ARS-694,  ARS-697, 

ARS-704,  ARS-707,  ARS-709,  ARS-710, 

ARS-813,  ARS-814,  ARS-815,  ARS-823,  ARS-831,  ARS-832,  ARS-833,  ARS-835,  ARS-836,  ARS-837,  ARS-838,  ARS-840,  ARS-841, 
ARS-843,  ARS-844,  ARS-846,  ARS-847,  ARS-849,  ARS-851 ,  ARS-852,  ARS-853,  ARS-857,  ARS-858,  ARS-859,  ARS-861 ,  ARS-862, 
ARS-869, 

ASS-1 97D, 

ASS-215, 

ASS-30,  ASS-30-1, 

B-317, 

F11M11, 

F44A33, 
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Table  1— Seat  Models— Continued 


Model  Numbers 


P11B31,  P11B33.  P11M93, 

P21B33,  P21B35.  P21B73, 

P22A23, 

P32B73, 

P52B41, 

P56B63. 

PB7-2001 , 

T-316, 

Y1 1 B31 ,  Y1 1 B33,  Y1 1 B73,  Y1 5B73, 
Y21A23,  Y21B73, 

Y27B73, 

YE1B35, 

YG7B35, 

YH1B73, 

YK2B73. 


Airbus  . 

The  Boeing  Company . 

McDonnell  Douglas  Corporation 
Mitsubishi  Heavy  Industries,  Ltd. 
Fokker  Services  B.V . 


Table  2— Affected  Airplanes 


Manufacturer 


Product  subtype 


Transport  Airplane. 
Transport  Airplane. 
Transport  Airplane. 
T ransport  Airplane. 
Transport  Airplane. 


Subject  - 

(d)  Air  Transport  Association  (ATA)  of 
America  Code  25:  Equipment/Furnishings. 

Unsafe  Condition 

(e)  This  AD  results  from  a  determination 
that  the  affected  seats  and  seating  systems 
may  not  meet  certain  flammability,  static 
strength  and  dynamic  strength  criteria. 

Failure  to  meet  static,  and  dynamic  strength 
criteria  could  result  in  injuries  to  the 
flightcrew  and  passengers  during  emergency 
landing  conditions.  In  the  event  of  an  in¬ 
flight  or  post-emergency  landing  fire,  failure 
to  meet  flammability  criteria  could  result  in 
an  accelerated  fire.  The  Federal  Aviation 
Administration  is  issuing  this  AD  to  prevent 
accelerated  fires  and  injuries  to  the 
flightcrew  and  passengers. 

Compliance 

(f)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Determination  of  Compliance  and  Removal 

(g)  Within  2  years  after  the  effective  date 
of  this  AD,  determine  if  the  seats  and  seating 
systems  and  their  components  are  compliant 
with  FAA  regulations,  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  For  a  method  to  be  approved,  the 
approval  must  specifically  refer  to  this  AD. 
Before  re-installing  any  seat  or  seating 
system,  modify  the  existing  TSO  tag  by 
defacing  the  TSO  number  and  letter  of 
designation,  e.g.,  overstrike  the  TSO 
identification  with  an  “X”  (such  as  “TSO- 
Cl27a”  is  defaced  to  look  like 
“XXXXXXXXXX”),  and  add  a  tag  that 
specifies  non-compliance  to  the  TSO  number 


and  letter  designation,  this  AD  number,  and 
removal  date  if  applicable. 

Note  1:  Determining  if  the  seats  and  seating 
systems  and  their  components  are  compliant 
may  be  made  by  independent  re-qualification 
of  the  affected  TSO  article  that  has  thorough 
control  of  the  design  and  production  process. 

Note  2:  Components  of  seats  and  seating 
systems  include  any  non-metallic  exposed 
part,  assembly,  or  item.  A  component  can 
include  a  seat  cushion,  recline  cable,  hook 
and  loop  (hook  and  loop  is  a  generic  term  for 
Velcro),  leather  cover  that  is  glued  to  seat, 
head  rest,  or  arm  cap. 

(1)  For  Koito  Industries,  Ltd.,  seats 
approved  under  TSU-C39b  or  TSO-C39c  that 
are  not  shown  to  be  compliant  with  14  CFR 
25.561(b)(3)(ii)  and  14  CFR  25.561(b)(3)(iii): 
Within  2  years  after  the  effective  date  of  this 
AD,  remove  the  non-compliant  seats. 

(2)  For  Koito  Industries,  Ltd.,  seating 
systems  approved  under  TSO-Cl27a  that  are 
not  shown  to  be  compliant  with  either  of  the 
regulations  specified  in  paragraphs  (g)(2)('i) 
and  (g)(2)(ii)  of  this  AD:  Within  2  years  after 
the  effective  date  of  this  AD,  remove  the  non- 
compliailt  seating  systems. 

(i)  14  CFR  25.561(b)(3)(ii)  and  14  CFR 
25.561{b)(3)(iii). 

(ii)  14  CFR  25.562(b)(2),  and  14  CFR 
25.562(c)(7). 

(3)  For  Koito  Industries,  Ltd.,  seating 
systems  approved  under  TSC)-Cl27a  that  are 
shown  to  be  compliant  with  14  CFR 
25.561(b)(3)(ii)  and  14  CFR  25.561(b)(3)(iii), 
but  are  not  shown  to  be  compliant  with  14 
CFR  25.562(b)(2),  and  14  CFR  25.562(c)(7): 
Within  6  years  after  the  effective  date  of  this 
AD,  remove  the  non-compliant  seating 
systems. 

(4)  For  Koito  Industries,  Ltd.,  seats 
approved  under  TSC)-C39b  or  TSC)-C39c  and 
seating  systems  approved  under  TSO-Cl27a 


that  are  shown  to  exhibit  sharp  or  injurious 
surfaces  in  testing  conducted  to  satisfy  the 
original  TSO  authorization  program,  or 
subsequent  verification  tests  in  accordance 
with  this  AD:  Within  2  years  after  the 
effective  date  of  this  AD,  remove  the  non- 
compliant  seats  and  seating  systems. 

(5)  For  components  of  Koito  Industries, 

Ltd.,  seats  approved  under  TSO-C39b  or 
TSO-C39C  and  components  of  seating 
systems  approved  under  TSO-Cl27a  that  are 
not  shown  to  be  compliant  with  14  CFR 
25.853(c):  Within  3  years  after  the  effective 
date  of  this  AD,  remove  the  non-compliant 
components.  If  a  seat  cushion  is  replaced,  the 
replacement  seat  cushion  must  have 
consistent  seat  bottom  stiffness  and  seat 
reference  point  locations  using  the  guidance 
found  in  paragraph  9  of  Appendix  3  of  FAA 
Advisory  Circular  25.562-lB,  dated  January 
10,  2006. 

Parts  Installation 

(h)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  any  Koito  Industries,  Ltd., 
seats  and  seating  systems  having  any  model 
number  identified  in  Table  1  of  this  AD  that 
are  approved  under  Technical  Standard 
Order  (TSO)  TSO-C39b,  TSO-C39c,  or  TSO- 
Cl27a  on  any  airplane;  and  no  person  may 
install  any  component  of  any  affected  seat 
and  seating  system  on  any  airplane,  unless 
the  component  is  shown  to  meet  the 
applicable  airworthiness  requirements; 
except  that  a  seat,  seating  system,  or 
component  may  be  re-installed  on  the 
airplane  from  which  it  was  originally 
removed,  provided  it  is  removed  from  service 
within  the  applicable  compliance  time 
specified  in  this  AD.  Non-compliant  seats 
and  seating  systems  and  their  components 
that  are  removed  from  service  are  not  eligible 
for  installation  on  another  airplane  or  by 
another  airline  or  any  other  aviation  entity. 
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Alternative  Methods  of  Compliance 
(AMOCs) 

(1) (l)  The  Manager,  Los  Angeles  Aircraft 
Certification  Office,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
Send  information  to  ATTN:  Patrick  Farina, 
Aerospace  Engineer,  Cabin  Safety  Branch, 
ANM-150L,  FAA,  Los  Angeles  Aircraft 
Certification  Office  (ACO),  3960  Paramount 
Boulevard,  Lakewood,  California  90712- 
4137;  telephone  (562)  627-5344;  fax  (562) 
627-5210. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  principal  maintenance  inspector 
(PMl)  or  principal  avionics  inspector  (PAl), 
as  appropriate,  or  lacking  a  principal 
inspector,  your  local  Flight  Standards  District 
Office.  The  AMOC  approval  letter  must 
specifically  reference  this  AD. 

Issued  in  Renton,  Washington,  on 
September  17,  2010. 

All  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  2010-23936  Filed  9-23-10;  8:45  am) 

BILUNG  CODE  4910-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[EPA-R06-RCRA-2009-0312;  SW  FRL- 
9206-9] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  grant  a 
petition  submitted  by  Eastman  Chemical 
Company-Texas  Operations  (Eastman) 
to  exclude  (or  delist)  certain  solid 
wastes  generated  by  its  Longview, 

Texas,  facility  from  the  lists  of 
hazardous  wastes.  EPA  used  the 
Delisting  Risk  Assessment  Software 
(DRAS)  Version  3.0  in  the  evaluation  of 
the  impact  of  the  petitioned  waste  on 
human  health  and  the  environment. 
DATES:  Comments  must  be  received  on 
or  before  October  25,  2010. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R06- 
RCRA-2009-0312  by  one  of  the 
following  methods: 

1.  Federal  eRulemaking  Portal: 
http://www.regulations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  E-mail:  peace.michelle@epa.gov. 

3.  Mail:  Michelle  Peace, 
Environmental  Protection  Agency, 
Multimedia  Planning  and  Permitting 
Division,  RCRA  Branch,  Mail  Code: 
6PD-C,  1445  Ross  Avenue,  Dallas,  TX 
75202. 

4.  Hand  Delivery  or  Courier.  Deliver 
your  comments  to:  Michelle  Peace, 
Environmental  Protection  Agency, 
Multimedia  Planning  and  Permitting 
Division,  RCRA  Branch,  Mail  Code: 
6PD-C,  1445  Ross  Avenue,  Dallas,  TX 
75202.  The  Regional  Office  official 
hours  of  business  are  Monday  through 
Friday,  8:30  a.m.  to  4:30  p.m.  excluding 
Federal  holidays. 

Please  see  the  direct  final  rule  which 
is  located  in  the  Rules  section  of  this 
Federal  Register  for  detailed 
instructions  on  how  to  submit 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  technical  information 
concerning  this  document  or  for 
appointments  to  view  the  docket  or  the 


Eastman  facility  petition,  contact  i"' ' 
Michelle  Peace,  Environmental 
Protection  Agency,  Multimedia 
Planning  and  Permitting  Division, 

RCRA  Branch,  Mail  Code:  6PD-C,  1445 
Ross  Avenue,  Dallas,  TX  75202,  by 
calling  (214)  6fi5-7430  or  by  e-mail  at 
peace.michelle@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 

Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  Eastman 
Chemical  Company’s  delisting  petition 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
cominents,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  Please  note 
that  if  EPA  receives  adverse  comment 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment.  For  additional 
information,  see  the  direct  final  rule 
which  is  located  in  the  Rules  section  of 
this  Federal  Register. 

Dated:  September  8,  2010. 

Bill  Luthans, 

Acting  Director,  Multimedia  Planning  and 
Permitting  Division. 

(FR  Doc.  2010-23962  Filed  9-23-10;  8:45  am] 
BILLING  CODE  6560-50-P 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Information  Collection;  Overcoming 
Barriers  to  Wildland  Fire  Defensible 
Space  Behaviors 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  request  for  comment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  the  new  information 
collection,  Overcoming  Barriers  to 
Wildland  Fire  Defensible  Space 
Behaviors. 

DATES:  Comments  must  he  received  in 
writing  on  or  before  November  23,  2010 
to  be  assured  of  consideration. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  James 
Absher,  Forest  Service,  U.S.  Department 
of  Agriculture,  4955  Canyon  Crest  Drive, 
Riverside,  CA  92507.  Comments  also 
may  be  submitted  via  e-mail  to: 
jabsher@fs.fed.  us. 

The  public  may  inspect  comments 
received  at  Forest  Service  Reception, 
4955  Canyon  Crest  Drive,  Riverside,  CA 
during  normal  business  hours.  Visitors 
are  bncouraged  to  call  ahead  to  951- 
680-1500  to  facilitate  entry  to  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Absher,  Pacific  Southwest 
Research  Station,  Forest  Service,  951- 
680-1500.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Relay 
Service  (FRS)  at  1-800-877-8339 
between  8  a.m  and  8  p.m.  Eastern 
Standard  time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Title:  Overcoming  Barriers  to 
Wildland  Fire  Defensible  Space 
Behaviors. 


OMB  Number:  0596— New. 

Type  of  Request:  New. 

Abstract:  Recent  wildfires  in  the 
Western  United  States  highlight  the 
need  for  understanding  the  human 
dimensions  of  wildfire  management, 
especially  for  policies  and  programs  that 
affect  property  losses  in  the  wildland 
urban  interface  (WUI).  Because  the 
impacts  of  wildland  fire  extend  beyond 
public  land  boundaries  into  the  private 
communities  lying  on  their  periphery, 
understanding  the  public’s  response  to 
the  loss  of  both  public  and  private 
property  is  important. 

Information  will  be  collected  through 
a  mail  survey  of  WUI  residents.  Initial 
surveys  will  focus  on  Colorado  Front 
Range  homeowners.  Respondents  will 
be  chosen  to  reflect  a  variety  of  setting 
attributes  such  as  distance  from 
wildlands,  recent  fire  history, 
community  preparedness  actions,  and 
local  fire  code  differences.  The  survey 
will  provide  information  regarding 
barriers  to  participating  in  fire  hazard 
reduction  programs  in  the  wildland- 
urban  interface  and  basic  socio¬ 
demographics.  Participation  in  the 
survey  will  be  strictly  voluntary. 

The  survey  is  necessary  to  identify 
obstacles  that  prevent  residents  from 
adopting  defensible  space  behaviors  and 
understand  residents’  perceptions  of 
their  roles  and  responsibilities.  This 
information  collected  will  help 
wildland  fire  managers  and  researchers 
(1)  identify  practical  steps  for  reducing 
barriers  to  implementing  defensible 
space  behaviors  at  an  individual  and 
neighborhood  level  and  (2)  develop 
future  risk  reduction  programs. 

A  Forest  Service  or  cooperating 
researcher  will  collect  and  analyze  the 
data.  Additionally,  in  order  to  ensure 
anonymity,  personal  information  will 
not  be  stored  with  contact  information 
at  any  time,  and  contact  information 
will  be  purged  from  researcher  files 
once  data  collection  is  complete. 

Estimate  of  Annual  Burden:  20 
minutes  per  respondent. 

Type  of  Respondents:  Individual 
homeowners  who  currently  live  in  the 
wildland-urban  interface,  age  18  or 
older. 

Estimated  Annual  Number  of 
Respondents:  3,000. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,000  hours. 


Comment  Is  Invited 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessary  for  the  stated  purposes  emd 
the  proper  performance  of  the  functions 
of  the  Agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (2)  the  accuracy  of  the 
Agency’s  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  request  toward  Office  of 
Management  and  Budget  approval. 

Dated:  September  17,  2010. 

Carlos  Rodriguez-Franco, 

Acting  Deputy  Chief,  Forest  Service.  Research 
and  Development. 

[FR  Doc.  2010-23918  Filed  9-23-10;  8:45  am] 
BILLING  CODE  3410-11-? 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Notice  of  Central  Idaho  Resource 
Advisory  Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  110- 
343),  the  Salmon-Challis  National 
Forest’s  Central  Idaho  Resource 
Advisory  Committee  will  conduct  a 
business  meeting  which  is  open  to  the 
public. 

DATES:  Thursday,  October  7,  2010, 
beginning  at  1  p.m. 

ADDRESSES:  Public  Lands  Center,  1206 
South  Challis  Street,  Salmon,  Idaho. 
SUPPLEMENTARY  INFORMATION:  Agenda 
topics  will  include  review  of  RAC  2010 
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projects,  planning  for  the  2011  project 
approval  meetings  and  other  RAC 
business.  The  meeting  is  an  open  public 
forum.  Some  RAC  members  may  attend 
the  meeting  by  conference  call, 
telephone,  or  electronically. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  V.  Guzman,  Forest  Supervisor 
and  Designated  Federal  Officer,  at  208- 
756-5111. 

Dated:  September  10,  2010. 

Frank  V.  Guzman, 

Forest  Supervisor,  Salmon-Challis  National 
Forest,  Public  Lands  Center,  1206  South 
Challis  Street,  Salmon,  Idaho. 

[FR  Doc.  2010-23899  Filed  9-23-10;  8:45  am] 

BILLING  CODE  3410-1 1-M 


DEPARMENT  OF  AGRICULTURE 
Forest  Service 

Revision  of  the  Shoshone  National 
Forest  Land  and  Resource 
Management  Plan 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  Intent  to  revise  the 
Shoshone  National  Forest  Land  and 
Resource  Management  Plan  and  prepare 
an  environmental  impact  statement. 

SUMMARY:  As  directed  by  the  National 
Forest  Management  Act  (NFMA),  the 
USDA  Forest  Service  is  preparing  the 
Shoshone  National  Forest’s  revised  land 
management  plan  (forest  plan)  and  an 
environmental  impact  statement  (EIS) 
for  this  revised  forest  plan.  This  notice 
briefly  describes  the  nature  of  the 
decision  to  be  made,  the  need  for 
change  and  proposed  action,  and 
information  concerning  public 
participation.  It  also  provides  estimated 
dates  for  filing  the  EIS  and  the  name 
and  address  of  the  responsible  agency 
official  and  the  individual  who  can 
provide  additional  information. 

Finally,  this  notice  briefly  describes 
the  applicable  planning  rule  and  how 
plan  revision  work  completed  under  the 
2008  planning  rule  will  be  used  or 
modified  for  completing  this  plan 
revision. 

The  revised  land  management  plan 
will  supersede  the  1986  forest  plan,  as 
amended.  The  amended  plan  will 
remain  in  effect  until  the  revision  takes 
effect. 

DATES:  Comments  concerning  the  need 
for  change  and  the  proposed  action 
provided  in  this  notice  will  be  most 
useful  in  the  development  of  the  draft 
revised  plan  and  draft  EIS  if  received  by 
November  19,  2010.  The  agency  expects 
to  release  a  draft  revised  forest  plan  and 
draft  EIS  for  formal  comment  by  May 
2012  and  a  final  revised  plan  and  final 


environmental  impact  statement  by 
April  2013. 

Public  meetings  to  gather  additional 
input  on  potential  alternatives  to  the 
proposed  action  are  scheduled  for 
winter/ spring  2011.  The  dates,  times, 
and  locations  of  these  meetings  will  be 
announced  and  sent  to  members  of  the 
plan  revision  mailing  list  and  posted  on 
the  Shoshone  National  Forest  Web  site 
at  http :// www.fs.usda .gov/sh osh one. 
ADDRESSES:  Send  written  comments  to 
Forest  Plan  Revision,  Shoshone 
National  Forest,  808  Meadow  Lane 
Avenue,  Cody,  WY  82414.  Comments 
may  also  be  sent  via  e-mail  to 
shoshone_forestplan@fs.fed.  us. 

FOR  FURTHER  INFORMATION  CONTACT:  Olga 
Troxel,  acting  planning  team  leader,  808 
Meadow  Lane  Avenue,  Cody,  WY 
82414,  telephone  307.578.5164. 
Information  on  this  revision  is  also 
available  on  the  Shoshone  National 
Forest  Web  site  at  http:// 
www.fs. usda.gov/shoshone. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Name  and  Address  of  the  Responsible 
Official 

The  responsible  official  who  will 
approve  the  Record  of  Decision  is  Rick 
Cables,  Regional  Forester,  USDA  Forest 
Service,  Rocky  Mountain  Region,  740 
Simms  Street,  Denver,  CO  80401. 

Cooperating  Agencies 

Cooperating  Agencies  include  the 
State  of  Wyoming,  Fremont  County,  Hot 
Springs  County,  Park  County,  Cody 
Conservation  District,  Dubois-Crowheart 
Conservation  District,  Hot  Springs 
Conservation  District,  Lower  Wind 
River  Natural  Resource  District. 
Meeteetse  Conservation  District,  Popo 
Agie  Conservation  District,  and  Teton 
Conservation  District.  Cooperating 
Agencies  funded  the  social  and 
economic  assessments.  They  also  work 
with  Forest  Service  officials  to  address 
state  and  local  government  interests  in 
the  planning  process  and  the 
development  of  plan  direction. 

Nature  of  the  Decision  To  Be  Made 

The  Forest  Service  is  preparing  an  EIS 
to  revise  the  1986  forest  plan.  The  EIS 
process  is  meant  to  inform  the  regional 
forester  when  deciding  which 
alternative  best  meets  the  need  to 
achieve  quality  land  management  under 
the  sustainable  multiple-use 
management  concept  to  meet  the 


diverse  needs  of  people  while  protecting 
the  Shoshone  National  Forest’s 
resources,  as  required  by  the  NFMA  and 
the  Multiple  Use  Sustained  Yield  Act. 

The  revised  forest  plan  describes  the 
strategic  intent  of  managing  the 
Shoshone  National  Forest  for  10  to  15 
years.  The  revised  forest  plan  provides 
management  direction  in  the  form  of 
goals  (desired  conditions),  objectives, 
suitability  determinations,  standards, 
guidelines,  and  a  monitoring  plan.  It 
also  makes  special  area 
recommendations  for  wilderness, 
research  natural  areas,  and  other  special 
areas. 

It  is  also  important  to  identify  the 
types  of  decisions  that  will  not  be  made 
within  the  revised  forest  plan. 
Authorization  of  project-level  activities 
on  the  Shoshone  National  Forest  is  not 
a  decision  made  in  the  forest  plan,  but 
occurs  through  subsequent  project 
specific  decision  making.  The 
designation  of  routes  and  trails  for 
specific  uses  is  not  considered  during 
plan  revision,  but  will  be  addressed 
through  subsequent  planning  processes. 

Some  issues,  although  important,  are 
beyond  the  authority  or  control  of  the 
Shoshone  National  Forest  or  the  Forest 
Service  and  will  not  be  considered. 
Additionally,  some  decisions  and 
determinations,  such  as  management 
direction,  Canada  lynx  conservation, 
and  the  Clarks  Fork  of  the  Yellowstone 
Wild  River  corridor,  have  been 
accomplished  through  separate  forest 
plan  amendment  processes  that 
occurred  recently  and  will  not  be 
reconsidered  in  revision. 

Applicable  Planning  Rule 

Preparation  of  a  revised  plan  is 
governed  by  the  requirements  of  the 
NFMA  and  the  associated  regulations 
(or  rule)  at  36  CFR  219.  The  Shoshone 
plan  revision  was  underway  when  the 
2008  rule  was  enjoined  on  June  30, 

2009,  by  the  United  States  District  Court 
for  the  Northern  District  of  California 
[Citizens  for  Better  Forestry  v.  United 
States  Department  of  Agriculture,  632F. 
Supp.  2d  968  (N.D.  Cal.  June  2009)). 

On  December  18,  2009,  the 
Department  reinstated  the  previous 
planning  rule,  commonly  Imown  as  the 
2000  planning  rule,  in  the  Federal 
Register  (74  FR  242,  pages  67059 
through  67075  [Friday,  December  18, 
2009]).  The  transition  provisions  of  the 
reinstated  rule  allow  the  Forest  Service 
to  follow  the  procedures  of  a  previous 
1982  rule.  The  Shoshone  National 
Forest  has  elected  to  use  the  provisions 
of  the  1982  rule,  including  the 
requirement  to  prepare  an  ETS  to 
complete  the  revised  plan. 
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Prior  Plan  Revision  Efforts 

In  spring  2005,  the  Shoshone  National 
Forest  began  working  on  revision  of  the 
forest  plan.  Eleven  public  and 
cooperator  meetings  were  held  in  May 
and  June  2005  to  begin  collaboration  on 
the  revision  and  the  need  for  change 
questions.  In  September  2005,  a  notice 
of  intent  was  published  in  the  Federal 
Register,  announcing  the  beginning  of 
the  revision  process  under  the  2005 
planning  rule.  In  September  2005,  the 
forest  supervisor  published  the  Need  for 
Change  document  that  summarized  the 
comments  received  on  need  for  change. 
Twelve  public  and  cooperator  meetings 
were  held  in  September  and  October 
2005  to  discuss  the  need  for  change  and 
the  development  of  revision  topics.  The 
forest  supervisor  identified  the  revision 
topics  to  be  addressed  in  plan  revision 
in  a  document  published  in  December 
2005. 

From  January  2006  through  February 
2007,  work  began  on  developing  plan 
direction  and  an  associated  draft  forest 
plan.  Numerous  documents  were 
produced  for  public  review  and 
consideration.  Fifty-three  public  and 
cooperator  meetings  were  held  to 
discuss  the  development  of  plan 
direction. 

In  March  2007,  further  work 
developing  a  draft  plan  was  halted  with 
the  injunction  of  the  2005  planning  rule. 
In  May  2008,  the  Forest  Supervisor 
published  a  notice  of  adjustment  to 
continue  with  plan  revision  under  the 
2008  planning  rule.  Information 
produced  under  the  2005  planning  rule 
was  used  to  produce  a  draft  plan  under 
the  2008  planning  rule. 

In  May  2008  and  April  2009,  10 
public  and  cooperator  meetings  were 
held  to  continue  work  on  developing 
and  refining  plan  direction.  Work  on 
plan  revision  halted  with  the  court 
injunction  of  the  2008  planning  rule  in 
June  2009. 

Although  the  2008  planning  rule  is  no 
longer  in  effect,  information  gathered 
prior  to  the  court’s  injunction  is  useful 
for  completing  the  revision  of  the  plan 
using  the  provisions  of  the  1982  rule. 
The  documents  listed  here  include  the 
majority  of  material  developed  for  plan 
revision  as  of  April  2009.  This  material 
is  posted  on  the  Shoshone  National 
Forest  Web  site  at  http:// 
www.fs.usda.gov/shoshone.  The 
following  describes  the  material  that  is 
appropriate  for  continued  use  in  the 
revision  process: 

1.  Comprehensive  Evaluation  Report 
(CER)  (April  2009) — Much  of  the 
background  material  in  this  report  will 
be  carried  forward  in  the  Analysis  of  the 
Management  Situation  or  draft  EIS.  The 


CER  documents  the  evaluation  of  the 
1986  forest  plan  and  proposed  change 
and  evaluates  current  social,  economic, 
and  ecological  conditions  and  trends 
that  contribute  to  sustainability.  The 
CER  identifies  factors  that  affect 
conditions  and  trends,  and  includes 
information  about  what  is  causing 
conditions  to  change.  Much  of  this 
information  will  continue  to  be  used  in 
the  revision  process. 

2.  An  Economic  Profile  of  the 
Shoshone  National  Forest  (draft  dated 
May  2008) — This  report  is  not  rule 
specific  and  is  appropriate  for  use  in 
revision.  The  economic  information  in 
the  report  will  be  updated  with  the 
latest  information. 

3.  Evaluation  of  Areas  for  Potential 
Wilderness  (August  2008) — ^This 
information  is  consistent  with 
appropriate  provisions  of  the  1.982  rule 
and  will  be  brought  forward  into  the 
revision. 

4.  Potential  Research  Natural  Areas 
(August  2008)  and  Potential  Special 
Interest  Areas  (August  2008) — This 
information  is  not  rule  specific  and  will 
be  carried  forward  into  the  revision. 

5.  Wild  and  Scenic  River  Eligibility 
Evaluation  (August  2008) — The 
eligibility  determination  is  consistent 
with  the  provisions  of  the  1982  rule  and 
will  be  brought  forward  into  the 
revision. 

6.  Report:  Study  of  Preferences  and 
Values  on  the  Shoshone  National  Forest 
(January  2008)  and  Social  Survey 
Comments  (January  2008) — This 
information  is  not  rule  specific  and  will 
be  carried  forward  into  the  revision. 

Additional  background  reports, 
assessments,  datasets,  and  public 
comment  will  be  used;  much  of  this 
material  can  be  found  on  the  Shoshone’s 
Web  site.  As  necessary  or  appropriate, 
the  material  listed  above  will  be 
adjusted  further  as  part  of  the  planning 
process  using  the  provisions  of  the  1982 
rule. 

Need  for  Change  and  Proposed  Action 
According  to  the  National  Forest 
Management  Act,  forest  plans  are  to  be 
revised  on  a  10-  to  15-year  cycle.  The 
purpose  and  need  for  revising  the 
current  forest  plan  are  (1)  the  forest  plan 
is  over  20  years  old,  and  (2)  since  the 
forest  plan  was  approved  in  1986,  there 
have  been  changes  in  economic,  social, 
and  ecological  conditions,  new  policies 
and  priorities,  and  new  information 
based  on  monitoring  and  scientific 
research.  Extensive  public  and 
employee  collaboration,  along  with 
science-based  eval^jations,  identified  the 
need  for  change  in  the  1986  forest  plan. 
This  need  for  change  has  been  organized 
into  six  revision  topics  that  are  listed 


below.  Input  on  need  for  change  is 
documented  in  Need  for  Change 
(September  2005). 

Proposed  Action 

The  proposed  action  will  be 
developed  using  the  information  that 
has  been  developed  and  summarized 
over  the  last  five  years:  Public 
comments,  public  working  groups, 
proposed  plans,  and  other  documents. 
Much  of  this  information  can  be  found 
on  the  Shoshone’s  Web  site  and 
includes  Draft  Proposed  Land 
Management  Plan  (April  2009),  maps  of 
draft  recreation  settings  (April  2009), 
range  of  settings  maps  (May  2008), 
suggested  settings  from  the  public  (May 
2008),  settings  maps  (January  2007), 

Need  for  Change  Evaluation  (September 
2005),  and  Revision  Topics  (December 
2005).  The  information  in  these 
documents  and  maps  are  the  result  of 
internal  and  external  discussions  with 
agency  employees,  the  public,  and 
cooperators,  including  over  88  meetings. 
The  Shoshone  planning  team  proposes 
to  review  the  work  that  has  been 
completed  to  date  to  develop  a  proposed 
action  and  range  of  alternatives. 

Revision  Topics 

The  Forest  Service  proposes  to  carry 
forward  the  revision  topics  as 
documented  in  Revision  Topics 
(December  2005).  These  revision  topics 
represent  questions  that  need  to  be 
addressed  during  plan  revision.  The 
selection  of  the  topics  was  based  upon 
both  the  need  for  change  from  the 
existing  Forest  Plan  and  the  strong 
public  interest  in  how  the  revised  plan 
will  answer  these  questions.  These 
topics  were  the  ones  identified 
repeatedly  in  the  public  meetings  held 
across  the  forest  and  by  the  Government 
Cooperators  Work  Group. 

1.  Recreation  uses  and 
opportunities — What  type  of  recreation 
opportunities  will  be  provided  on  the 
forest,  where  can  they  occur,  and  when 
can  they  occur? 

2.  Special  areas  and  designations — 
How  will  the  Dunoir  Special 
Management  Unit  and  High  Lakes 
Wilderness  Study  Area  be  managed? 
Will  new  designated  wilderness  areas  be 
recommended?  Will  any  new  research 
natural  areas  or  special  interest  areas  be 
designated? 

3.  Vegetation  management — What 
areas  will  be  suitable  for  timber  harvest? 
How  will  hazardous  fuels  be  managed? 
How  will  forest  health  and  the  impacts 
from  the  beetle  epidemic  be  addressed? 

■  What  mix  of  vegetation  types  and 
conditions  will  be  maintained  on  the 
Shoshone? 
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4.  Wildlife  habitat  management — 

What  will  the  management  direction  be 
for  wildlife  species,  including  big  game 
species?  How  will  wildlife  corridors  and 
secure  habitat  areas  be  managed?  What 
management  direction  applies  to  the 
management  of  streams  and  lakes  for 
native  fish  and  aquatic  life? 

5.  Minerals — What  areas  of  the 
Shoshone  are  suitable  for  mineral,  oil, 
and  gas  development? 

6.  Commercial  livestock  grazing — 
What  areas  of  the  Shoshone  are  suitable 
for  livestock  grazing? 

Public  Involvement 

Extensive  public  involvement  and 
collaboration  on  revising  the  1986 
Shoshone  National  Forest  Land  and 
Resource  Management  Plan  have 
occurred  over  the  last  five  years. 
Discussions  with  the  public  regarding 
needed  changes  to  the  1986  forest  plan 
began  with  a  series  of  public  meetings 
in  2005.  This  input,  along  with  science- 
based  evaluations,  were  used  to 
determine  a  need  for  change  and  a 
proposed  plan.  Correspondence,  news 
releases,  comment  periods,  and  other 
tools  were  used  to  gather  feedback  from 
the  public,  Shoshone  National  Forest 
employees,  tribal  governments,  federal 
and  state  agencies,  and  local 
governments. 

We  desire  to  continue  collaborative 
efforts  with  members  of  the  public  who 
are  interested  in  management  of  the 
Shoshone,  as  well  as  federal  and  state 
agencies,  local  governments,  and  private 
organizations.  If  you  feel  we  missed  any 
substantive  issues  or  concerns  from 
those  listed  above  as  revision  topics  or 
as  identified  in  the  Need  for  Change 
document,  or  additional,  different 
comments  from  those  previously 
provided  on  the  draft  proposed  plan, 
please  contact  us. 

If  you  do  wish  to  comment,  it  is 
important  that  you  provide  comments  at 
such  times  and  in  such  a  way  (clearly 
articulate  your  concerns)  that  they  are 
useful  to  the  Agency’s  preparation  of  the 
revised  plan  and  the  EIS.  Therefore, 
comments  on  the  proposed  action  and 
need  for  change  will  be  most  valuable 
if  received  by  November  19,  2010.  The 
submission  of  timely  and  specific 
comments  can  affect  a  reviewer’s  ability 
to  participate  in  subsequent 
administrative  or  judicial  review.  At 
this  time,  we  anticipate  using  the  2000 
planning  rule  pre-decisional  objection 
process  (36  CFR  219.32)  for 
administrative  review. 

Comments  received  in  response  to 
this  solicitation,  including  the  names 
and  addresses  of  those  who  comment, 
will  be  part  of  the  public  record. 


Comments  submitted  anonymously  will 
be  accepted  and  considered. 

Authority:  16  U.S.C.  1600-1614;  36  CFR 
219.35  [74  FR  67073-67074). 

Dated:  September  16,  2010. 

David  M.  Pieper, 

Acting  Forest  Supervisor,  Shoshone  National 
Forest. 

[FR  Doc.  2010-23752  Filed  9-23-10;  8:45  am] 
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UNITED  STATES  ARCTIC  RESEARCH 
COMMISSION 

Meeting 

Notice  is  hereby  given  that  the  U.S. 
Arctic  Research  Commission  will  hold 
its  94th  meeting  in  Fairbanks,  AK,  on 
October  6—8,  2010.  The  business 
session,  open  to  the  public,  will 
convene  October  6  at  9  a.m. 

The  Agenda  items  include: 

(1)  Call  to  order  and  approval  of  the 
agenda. 

(2)  Approval  of  the  minutes  from  the 
93rd  meeting. 

(3)  Commissioners  and  staff  reports. 

(4)  Discussion  and  presentations 
concerning  Arctic  research  activities. 

The  focus  of  the  meeting  will  be 
reports  and  updates  on  programs  and 
research  projects  affecting  the  Arctic. 

If  you  plan  to  attend  this  meeting, 
please  notify  us  via  the  contact 
information  below.  Any  person 
planning  to  attend  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  of  thoe 
needs  in  advance  of  the  meeting. 

Contact  person  for  further 
information:  John  Farrell,  Executive 
Director,  U.S.  Arctic  Research 
Commission,  703-525-0111  or  TDD 
703-306-0090. 

John  Farrell, 

Executive  Director. 

|FR  Doc.  2010-23780  Filed  9-23-10;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XZ18 

Endangered  Species;  Permit  No.  1578- 
01;  and  Permit  No.  1595-04 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.  • 

ACTION:  Notice;  receipt  of  modification 
requests. 


SUMMARY:  Notice  is  hereby  given  the 
following  applicants  have  applied  in 
due  form  for  modifications  to  permits 
(Permit  Nos.  1578  and  1595-03)  to  take 
shortnose  sturgeon  for  purposes  of 
scientific  research:Maine  Department  of 
Marine  Resources  (MDMR)  (Gail  S. 
Wippelhauser,  Principal  Investigator), 

21  State  House  Station,  Augusta,  ME, 
04333  (Permit  No.  1578);  and  Michael 
M.  Hastings,  University  of  Maine,  5717 
Corbett  Hall,  Orono,  ME  04469,  (Permit 
No.  1595-03). 

DATES:  Written,  telefaxed,  or  e-mail 
comments  must  be  received  on  or  before 
October  25,  2010. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  by  selecting  “Records  Open  for 
Public  Comment”  from  the  Features  box 
on  the  Applications  and  Permits  for 
Protected  Species  (APPS)  home  page, 
https://apps.nmfs.noaa.gov/,  and  then 
selecting  Permit  Nos.  1578-01  or  1595- 
04  from  the  list  of  available 
applications.  The  documents  are 
available  for  review  upon  written 
request  or  by  appointment  in  the 
following  offices; 

•  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  NMFS, 

1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376;  and 

•  Northeast  Region,  NMFS,  Protected 
Resources  Division,  55  Great  Republic 
Drive,  Gloucester,  MA  01930;  phone 
(978)281-9328;  fax  (978)281-9394. 

Written  comments  or  requests  for  a 
public  hearing  on  these  applications 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period. 

Comments  may  also  be  submitted  by 
e-mail.  The  mailbox  address  for 
providing  e-mail  comments  is 
NMFS.Prl  Comments@noaa.gov.  Include 
in  the  subject  line  of  the  e-mail 
comment  the  following  document 
identifiers:  Permit  No.  1578-01  or 
Permit  No. 1595-04. 

FOR  FURTHER  INFORMATION  CONTACT: 
Malcolm  Mohead  or  Colette  Cairns, 
(301) 713-2289. 
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SUPPLEMENTARY  INFORMATION:  The 

subject  permit  amendments  are 
requested  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

Application  to  Modify  Permit  No.  1578 

The  existing  permit  authorizes 
sampling  500  shortnose  sturgeon  adults 
and  sub-adults  annually  in  the  main 
stem  of  the  Kennebec  River  between 
Augusta,  ME  and  Lockwood  Dam. 

Efforts  have  focused  on  the  location  of 
spawning  and  foraging  habitat, 
migratory  pathways,  and  effects  of  river 
flow  on  migration  and  habitat  use.  The 
applicant  now  proposes  to  document 
the  use  of  other  river  systems  by 
sturgeon  in  the  Gulf  of  Maine  (GOM) 
proposing  an  increase  in  numbers  of 
shortnose  sturgeon  captured  from  500  to 
600,  while  also  expanding  the  action 
area  to  include:  (1)  the  Kennebec  River 
mouth  to  Lockwood  Dam;  (2)  the 
Androscoggin  River  mouth  to 
Brunswick  Dam;  (3)  the  Sheepscot  River 
mouth  to  Reversing  Falls;  (4)  the 
Sasanoa  River,  the  Back  River,  and 
Sagadahoc  Bay;  (5)  Tottman  Cove;  and 
(6)  the  lower  Saco  River.  New  research 
methods  proposed  include:  use  of  Floy 
tags  for  external  identification; 
endoscopic  examination  with 
borescopes  to  verify  sex;  blood 
sampling;  gastric  lavage  for  diet 
analysis;  scute  sampling  for  elemental 
analysis;  and  electro-narcosis  for 
anesthetization. 

Application  to  Modify  Permit  No.  1595- 
03 

The  objectives. of  the  original  research 
would  remain  the  same  for  the  proposed 
modification,  assessing  the  distribution, 
movements,  abundance  and  spawning 
of  shortnose  sturgeon  in  the  Penobscot 
River  system.  However,  the  Permit 
Holder  requests  an  increased  number  of 
shortnose  sturgeon  captured  with  gill 
and  trammel  nets  from  200  to  300.  Other 
research  activities  requested  include:  (1) 
lowering  the  minimum  water 
temperature  to  0°C  to  target  sturgeon;  (2) 
using  Floy  tags;  (3)  using  electro¬ 
narcosis  for  anesthetization;  (4)  using 
scute  sampling  for  elemental  analysis; 

(5)  using  gastric  lavage  for  diet  analysis; 
and  (6)  using  fall  (September  December) 
to  sample  early  life  stages. 


Dated;  Septemeber  21,  2010. 

Jolie  Harrison, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
IFR  Doc.  2010-24036  Filed  9-23-10;  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[C-423-809] 

Stainless  Steel  Plate  in  Coils  from 
Belgium:  Extension  of  Time  Limits  for 
Preliminary  and  Final  Results  of  Full 
Five-year  (“Sunset”)  Review  of 
Countervailing  Duty  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  September  24,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Montoro,  AD/CVD 
Operations,  Office  1,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone:  (202)  482-0238. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  2,  2010,  the  Department  of 
Commerce  (“Department”)  initiated  the 
second  sunset  review  of  the 
countervailing  duty  order  on  stainless 
steel  plate  in  coils  from  Belgium  in 
accordance  with  section  751(c)  of  the 
Tariff  Act  of  1930,  as  amended  (“Act”). 
See  Initiation  of  Five-year  (“Sunset”) 
Review,  75  FR  30777  (June  2,  2010). 
Within  the  deadline  specified  in  19  CFR 
351.218(d)(l)(i),  the  Department 
received  notices  of  intent  to  participate 
on  behalf  of  Allegheny  Ludlum 
Corporation  and  the  United  Steel,  Paper 
and  Forestry,  Rubber,  Manufacturing, 
Energy,  Allied  Industrial  and  Service 
Workers  International  Union,  who  were 
the  petitioners  in  the  original 
investigation.  Those  parties  claimed 
interested  party  status  under  section 
771(9)(C)  and  (D)  of  the  Act,  as 
manufacturers  of  a  domestic  like 
product  and  as  a  certified  union 
representing  workers  in  the  domestic 
industry  producing  certain  stainless 
steel  plate  in  coils.  The  Department 
received  substantive  responses  from  the 
petitioners  within  the  deadline 
specified  in  19  CFR  351.218(d)(3)(i). 

The  Department  also  received 
substantive  responses  in  a  timely 
manner  from  the  following  respondent 
interested  parties:  the  Government  of 


Belgium  and  ArcelorMittal  Stainless 
Belgium  N.V.  Domestic  and  respondent 
interested  parties  also  submitted  timely 
rebuttal  comments. 

On  July  22,  2010,  after  analyzing  the 
submission  and  rebuttals  from 
interested  parties  and  finding  the 
substantive  responses  adequate,  the 
Department  determined  to  conduct  a 
full  sunset  review.  See  Memorandum 
from  Yasmin  Nair,. International  Trade 
Compliance  Analyst,  to  Susan  H. 
Kuhbach,  Director,  AD/CVD  Operations, 
Office  1,  entitled  “Adequacy 
Determination  in  Countervailing  Duty 
Sunset  Review  of  Certain  Stainless  Steel 
Plate  in  Coils  from  Belgium,”  dated  July 
22,  2010. 

Extension  of  Time  Limits  for 
Preliminary  and  Final  Results  of 
Reviews 

The  Act  provides  for  the  completion 
of  a  full  sunset  review  within  240  days 
of  the  publication  of  the  initiation 
notice.  See  section  751(c)(5)(A)  of  the 
Act.  In  accordance  with  section 
751(c)(5)(B)  of  the  Act,  the  Department 
may  extend  the  period  of  time  for 
making  its  determination  by  not  more 
than  90  days,  if  it  determines  that  the 
review  is  extraordinarily  complicated. 

We  determine  that  this  review  is 
extraordinarily  complicated,  pursuant  to 
sections  751(c)(5)(C)(i)  and  (ii)  of  the 
Act,  because  there  are  a  large  number  of 
programs  under  consideration  for  which 
the  Department  must  analyze  numerous 
complex  issues.  Therefore,  the 
Department  requires  additional  time  to 
complete  its  analysis.  Accordingly,  the 
Department  is  extending  the  deadline  in 
this  proceeding  by  90  days  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act .  As  a  result,  the  Department 
intends  to  issue  the  final  results  of  this 
full  sunset  review  by  April  28,  2011. 

With  respect  to  the  preliminary 
results  of  this  full  sunset  review,  the 
Department’s  regulations,  at  19  CFR 
351.218(f)(3),  provide  that  the 
Department  normally  will  issue  its 
preliminary  results  in  a  full  sunset 
review  not  later  than  110  days  after  the 
initiation.  However,  because  of  the 
reasons  cited  above,  we  require 
additional  time  to  conduct  the  analysis 
required  for  the  preliminary  results. 
Therefore,  we  are  extending  the 
deadline  for  the  preliminary  results  of 
this  full  sunset  review  by  90  days  and 
intend  to  issue  those  preliminary  results 
by  December  19,  2010.  However, 
December  19,  2010,  falls  on  a  Sunday, 
and  it  is  the  Department’s  long-standing 
practice  to  issue  a  determination  the 
next  business  day  when  the  statutory 
deadline  falls  on  a  weekend,  federal 
holiday,  or  any  other  day  when  the 
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Department  is  closed.  See  Notice  of 
Clarification:  Application  of  “Next 
Business  Day^  Rule  for  Administrative 
Determination  Deadlines  Pursuant  to 
the  Tariff  Act  of  1930,  As  Amended,  70 
FR  24533  (May  10,  2005).  Accordingly, 
the  deadline  for  completion  of  the 
preliminary  results  of  this  full  sunset 
review  is  now  no  later  than  December 
20,  2010. 

This  notice  is  issued  in  accordance 
with  sections  751(c)(5)(B)  and  (C)  of  the 
Act. 

Dated:  September  20,  2010. 

Susan  H.  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty 
Operations. 

[FR  Doc.  2010-24019  Filed  9-23-10;  8:45  am] 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  • 

RIN  0648-XR61 

Marine  Mammals;  File  No.  14535 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice:  issuance  of  permit 
amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Colleen  Reichmuth,  Ph.D.,  University  of 
California  at  Santa  Cruz,  Long  Marine 
Laboratory,  100  Shaffer  Road,  Santa 
Cruz,  CA,  has  been  issued  a  permit 
amendment  (Permit  No.  14535-01). 
DATES:  Written,  telefaxed,  or  e-mail 
comments  must  be  received  on  or  before 
October  25,  2010. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)586-7221;  fax  (907)586-7249;  and 
Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213:  phone  (562)980-4001; 
fax  (562)980-4018. 

FOR  FURTHER  INFORMATION  CONTACT; 
Amy  Sloan  or  Jennifer  Skidmore, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On  June 
29,  2010,  notice  was  published  in  the 
Federal  Register  (75  FR  37388)  that  a 


request  for  a  permit  amendment  to 
conduct  research  on  captive  pinnipeds 
for  scientific  research  had  been 
submitted  by  the  above-named 
applicant.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.],  and 
the  regulations  governing  the  taking  and 
importing  of  marine  mammals  (50  CFR 
part  216). 

Permit  No.  14535-01  authorizes  the 
addition  of  two  non-releasable  emimals 
of  each  of  the  following  species  to  the 
captive  research  program;  ringed  seal 
(Phoca  hispida),  bearded  seal 
[Erignathus  barbatus),  and  spotted  seal 
[Phoca  largha).  The  purpose  is  to 
expand  the  comparative  understanding 
of  basic  perceptual  and  cognitive 
function  among  pinnipeds  and  to  assess 
potential  impacts  of  human  noise  on 
marine  mammals.  The  amendment  is  for 
the  duration  of  the  permit,  which 
expires  on  December  31,  2014. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  a  final 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  fi’om  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Dated:  September  17,  2010. 

P.  Michael  Payne, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  2010-24040  Filed  9-23-10:  8:45  am] 

BILLING  CODE  S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XZ24 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Issuance  of  an  Exempted 
Fishing  Permit  (EFP) 

AGENCY:  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  National 
Marine  Fisheries  Service  (NMFS). 
ACTION:  Notification  of  issuance  of  a 
revised  EFP  to  conduct  exempted 
fishing. 

SUMMARY:  The  Regional  Administrator 
for  Sustainable  Fisheries,  Northeast 
Region,  NMFS,  has  issued  a  revised  EFP 
in  support  of  a  drop  chain  small  mesh 
net  study  conducted  by  the  University 
of  Rhode  Island  (URI).  The  .study  aims 
to  reduce  summer  flounder  discard 
mortality  in  the  Loligo  small-mesh 


fishery.  The  revised  EFP  includes  an 
exemption  for  participating  vessels  from 
the  Trimester  III  Loligo  mesh  size 
restrictions.  This  exemption  is 
consistent  with  the  goals  and  objectives 
of  the  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fishery  Management 
Plan  (FMP)  and  the  Atlantic  Mackerel, 
Squid,  and  Butterfish  FMP. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Heil,  Fishery  Management 
Specialist,  (978)  281-9257. 
SUPPLEMENTARY  INFORMATION:  On 
October  26,  2009,  an  EFP  was  issued  to 
URI  in  support  of  a  study  that  would 
test  the  effectiveness  of  a  drop  chain 
small  mesh  net  in  its  ability  to  reduce 
catches  of  summer  flounder  in  the  small 
mesh  fishery.  The  original  EFP  included 
exemptions  from  the  summer  flounder 
size  restrictions  specified  at  50  CFR 
648.103,  scup  size  restrictions  at 
§  648.124,  scup  possession  limits  at 
§  648.125,  and  squid  and  butterfish 
possession  restrictions  at  §  648.25.  The 
exemption  from  summer  flounder  size 
restrictions  was  granted  to  allow  vessels 
to  retain  and  land  summer  flounder  for 
a  delayed  mortality  monitoring  period. 
The  remaining  exemptions  were  granted 
to  allow  incidental  catch  species  to  be 
temporarily  retained  for  data  collection 
purposes.  Field  work  for  this  project 
began  in  April  2010,  and  8  of  the 
project’s  proposed  12  fishing  trips  have 
been  completed.  Research  trips  are 
conducted  aboard  two  commercial 
fishing  vessels,  as  normal  fishing 
operations,  using  standard  Loligo  squid 
nets.  Research  trips  conducted  since 
April  2010  have  used  experimental  and 
control  nets  with  a  codend  mesh  size  of 
1  7/8  in.  (48  mm),  consistent  with  the 
Loligo  mesh  size  restrictions  in  place  at 
the  time. 

Amendment  10  to  the  Atlantic 
Mackerel,  Squid,  and  Butterfish  FMP 
implemented  an  increase  to  the 
minimum  mesh  size  for  Loligo  squid, 
Irom  1  7/8  in.  (48  mm)  to  2  1/8  in.  (54 
mm),  during  Trimester  I  (January  to 
April)  and  Trimester  III  (September  to 
December),  effective  September  13, 
2010.  This  increase  to  the  Loligo 
minimum  mesh  size  was  unanticipated 
at  the  time  the  original  EFP  application 
was  submitted,  and  therefore,  principal 
investigators  did  not  request  an 
exemption  from  Loligo  mesh  size 
restrictions.  In  addition,  because  the  2 
1/8-in.  (54— mm)  minimum  mesh  size 
was  not  in  place  at  the  onset  of  field 
operations,  research  trips  were 
completed  using  nets  consistent  with 
Loligo  gear  restrictions  at  that  time. 

On  September  8,  2010,  NMFS 
received  a  request  from  Kathy  Castro  of 
URI  for  an  exemption  from  the  new 
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minimum  mesh  size  for  the  Loligo 
fishery.  This  exemption  was  requested 
to  allow  completion  of  the  project’s 
remaining  four  research  trips  using  the 
previous  minimum  mesh  size  of  1  7/8 
in.  (48  mm).  A  change  to  the  nets  used 
to  conduct  field  sampling  at  this  stage 
of  the  project  would  undermine  data 
analysis  in  support  of  the  project’s 
objectives.  Therefore,  NMFS  is  reissuing 
the  EFP  in  support  of  the  drop  chain 
study  to  facilitate  the  completion  of  the 
research  project. 

The  revised  EFP  includes  an 
exemption  from  the  Loligo  Trimester  III 
minimum  mesh  size  of  2  1/8  in.  (54 
mm)  at  §  648.23(3).  An  exemption  from 
the  Loligo  mesh  size  restriction  will 
allow  the  completion  of  the  project’s 
remaining  research  trips,  using  the 
previous  minimum  mesh  size  of  1  7/8 
in.  (48  mm).  The  exemption  is  within 
the  scope  and  scale  of  the  original 
approved  EFP,  and  the  overall  impacts 
of  research  operations  are  unchanged 
from  the  initial  review. 

The  applicants  may  request  minor 
modifications  and  extensions  to  the  EFP 
throughout  the  course  of  research.  EFP 
modifications  and  extensions  may  he 
granted  without  further  public  notice  if 
they  are  deemed  essential  to  facilitate 
completion  of  the  proposed  research 
and  result  in  only  a  minimal  change  in 
the  scope  or  impacts  of  the  initially 
approved  EFP  request. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  21,  2010. 

Carrie  Selberg, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  2010-24022  Filed  9-23-10;  8:45  am] 

BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

2010  Census  Advisory  Committee 

agency:  Bureau  of  the  Census, 
Department  of  Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  is  giving  notice  of  a 
meeting  of  the  2010  Census  Advisory 
Committee.  The  Committee  will  address 
policy,  research,  and  technical  issues 
related  to  2010  Decennial  Census 
Programs  and  the  American  Community 
Survey.  Last-minute  changes  to  the 
agenda  are  possible,  which  could 
prevent  giving  advance  notification  of 
schedule  changes. 

DATES:  October  21-22,  2010.  On  October 
21,  the  meeting  will  begin  at 
approximately  8:30  a.m.  and  end  at 


approximately  5  p.m.  On  October  22, 
the  meeting  will  begin  at  approximately 
8:30  a.m.  and  end  at  approximately 
12:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Census  Bureau  Auditorium  and 
Conference  Center,  4600  Silver  Hill 
Road,  Suitland,  Maryland  20746. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Green,  Committee  Liaison  Officer, 
Department  of  Commerce,  U.S.  Census 
Bureau,  Room  8H182,  4600  Silver  Hill 
Road,  Suitland,  MD  20746,  telephone 
301-763-6590.  For  TTY  callers,  please 
use  the  Federal  Relay  Service  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  The  2010 
Census  Advisory  Committee  is 
composed  of  a  Chair,  Vice-Chair,  and 
20-member  organizations — all 
appointed  by  the  Secretary  of 
Commerce.  The  Committee  considers 
the  goals  of  the  Decennial  Census, 
including  the  American  Community 
Survey  and  related  programs,  and  users’ 
needs  for  information  provided  by  the 
Decennial  Census  from  the  perspective 
of  outside  data  users  and  other 
organizations  having  a  substantial 
interest  and  expertise  in  the  conduct 
and  outcome  of  the  Decennial  Census. 
The  Committee  has  been  established  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (Title  5,  United  States 
Code,  Appendix  2,  Sectionl0(a)(b)). 

The  meeting  is  open  to  the  public, 
and  a  brief  period  is  set  aside  for  public 
comments  and  questions.  However, 
individuals  with  extensive  statements 
for  the  record  must  submit  them  in 
writing  to  the  Census  Bureau  Committee 
Liaison  Officer  named  above  at  least 
three  working  days  prior  to  the  meeting. 
Seating  is  available  to  the  public  on  a 
first-come,  first-served  basis. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Bureau  Committee  Liaison 
Officer  as  soon  as  known,  and 
preferably  two  weeks  prior  to  the 
meeting. 

Due  to  increased  security  and  for 
access  to  the  meeting,  please  call  301- 
763-9906  upon  arrival  at  the  Census 
Bureau  on  the  day  of  the  meeting.  A 
photo  ID  must  be  presented  in  order  to 
receive  your  visitor’s  badge.  Visitors  are 
not  allowed  beyond  the  first  floor. 

Dated:  September  20,  2010. 

Robert  M.  Groves, 

Director,  Bureau  of  the  Census. 

(FR  Doc.  2010-23925  Filed  9-23-10;  8:45  am] 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Business  Development  Mission  to 
Egypt  and  Morocco 

Mission  Description 

The  U.S.  Department  of  Commerce, 
International  Trade  Administration,  and 
U.S.  Commercial  Service  is  organizing  a 
Business  Development  Mission  to 
explore  ports  and  infrastructure 
development  opportunities  in  Egypt 
(Cairo  and  Alexandria)  and  Morocco 
(Casablanca  and  Tangier),  March  25 — 
April  1,  2011.  This  mission,  led  by  a 
Senior  Official  of  the  Department  of 
Commerce  or  other  U.S.  agency,  will 
focus  on  the  opportunities  in  port 
logistics,  infrastructure  projects,  safety 
and  security,  and  energy  infrastructure. 
The  mission  will  include  one-on-one 
business  appointments  with  pre¬ 
screened  potential  buyers,  agents, 
distributors  and  joint  venture  partners; 
site  visits  to  ports  and  free  trade  zones, 
meetings  with  government  officials,  and 
networking  receptions  for  companies 
interested  in  expansion  into  the  North 
African,  Middle  Eastern  and  Southern 
European  markets. 

Commercial  Setting 

Egypt 

Egypt  is  strategically  located  at  the 
gateway  of  trade  and  commerce  for 
Southern  Europe  as  well  as  North  Africa 
and  the  Middle*East.  It  is  a  prime 
location  for  the  transit  of  goods,  as  well 
as  a  key  destination  for  American 
companies  seeking  to  do  business  in 
Egypt  and  the  region.  With  a  population 
of  over  80  million  Egypt  is  the  largest 
Arab  country,  and  the  fourth  largest 
export  market  for  U.S.  products  and 
.services  in  the  Middle  East.  The  U.S.  is 
Egypt’s  largest  bilateral  trading  partner, 
and  the  second  largest  investor.  In  2010, 
bilateral  trade  is  expected  to  exceed  $7 
billion.  The  Egyptian  gross  domestic 
product  (GDP)  grew  over  five  percent 
from  2009  to  2010.  The  financial  sector 
escaped  many  negative  impacts  of  the 
global  financial  crisis,  due  to  Egypt’s 
improved  banking  supervision, 
conservative  lending  practices  and 
central  bark  guarantee  of  all  bank 
deposits. 

In  2010  the  Egyptian  Ministry  of 
Investment  announced  major  plans  for 
infrastructure  development  with  46 
different  projects  valued  at  over  $16 
billion.  The  majority  of  these  projects 
are  available  to  be  awarded  based  on  the 
Egyptian  Government’s  “Public  Private 
Partnership”  (PPP)  measures.  The  PPP  is 
a  multi-faceted  initiative  to  attract 
private  sector  investment  for 


58354 


Federal  Register / Vol.  75,  No.  185 /Friday,  September  24,  2010 /Notices 


infrastructure  projects  and  U.S. 
companies  are  eligible  to  bid  on  them. 
Trade  Mission  participants  will  be 
briefed  by  Egyptian  Government 
officials  on  these  projects  and  the  PPP 
program.  In  addition,  meetings  will  be 
arranged  with  companies  that  have 
already  been  awarded  the  designated 
infrastructure  projects  in  order  to 
identify  supplier  contacts. 

Morocco 

Morocco  is  the  only  African  country 
to  have  a  Free  Trade  Agreement  (FTA) 
with  the  U.S.  Since  the  FTA  went  into 
effect  in  2006,  U.S.  exports  to  Morocco 
have  tripled  to  $1.6  hillion.  Morocco  has 
aggressively  developed  the 
infrastructure  to  become  a  gateway  to 
North  Africa  and  the  European  Union. 
The  Port  of  Tanger-Med,  soon  to  he 
Africa’s  largest  port,  is  located  only 
eight  miles  from  Europe,  at  the  northern 
tip  of  Africa  where  the  Mediterranean 
Sea  meets  the  Atlantic  Ocean.  Tanger- 
Med  already  offers  direct  shipping  from 
Houston,  Mobile,  Jacksonville,  Miami, 
Savannah,  Charleston,  and  Norfolk.  This 
strategically  located  port  offers  free 
trade  zones,  including  the  Auto  Zone 
dedicated  to  auto  parts,  and  direct 
distribution  systems  onward  to  the 
European  Union,  the  Middle  East,  and 
North  Africa. 

The  Trade  Mission  coincides  with  the 
Tanger  Mediterranean  Special  Agency’s 
(TMSA)  fourth  annual  MedLog 
Conference  (Conference),  March  31 — 
April  1,  2011.  TMSA  is  responsible  for 
all  Tanger-Med  building  projects,  port 
operations,  and  management  of  the  free 
trade  zones.  Mission  participants  will 
meet  buyers  of  safety  and  security,  and 
vessel  management  equipment,  and 
conduct  one-on-one  business 
appointments  with  officials  who 
purchase  products  and  services  for  the 
port  facilities.  In  addition,  meetings  will 
be  arranged  with  companies  that  have 
already  been  awarded  the  designated 
infrastructure  projects  in  order  to 
identify  supplier  contacts. 

Best  Sector  Prospects 
Port  Logistics 
Egypt 

The  mission  will  include  briefings  in 
Cairo  by  representatives  of  the  major 
firms  involved  in  port  activities  in 
Egypt,  and  a  visit  to  the  port  of 
Alexandria.  Egypt  has  3,500  kilometers 
of  navigable  waterways  and  the 
Government  considers  the  maintenance 
and  expansion  of  its  ports  a  top  priority. 
The  port  of  Alexandria,  the  largest  of  the 
country’s  nine  ports,  was  recently 
revamped,  resulting  in  an  increased 
cargo  handling  capacity  of  44  million 


tons  per  year,  which  represents  about  60 
percent  of  Egypt’s  trade.  Port  projects 
will  include  a  new  container  terminal 
and  container-handling  piers,  new 
storage  facilities  and  handling 
equipment  and  improvements  to  wharfs 
and  marinas. 

To  address  overall  port  efficiency, 
there  is  a  growing  demand  for  improved 
Management  Information  Systems  and 
Terminal  Operating  Systems.  These 
include  systems  for  financial 
management,  port  engineering,  cargo 
tracking,  cargo  and  container  tracking 
and  transfer,  gate  control,  and 
procurement.  U.S.  companies  can  also 
participate  as  providers  for  shipping 
agents,  warehousing,  stevedoring, 
container  handling,  port  management 
and  consulting.  Additionally,  there  is  a 
need  for  heavy  equipment  to  handle 
bulk  cargo  for  loading  large  shipments 
of  minerals  and  other  commodities. 

Morocco 

Construction  of  Tanger-Med  II,  an 
additional  set  of  cargo  terminals  and 
storage,  is  currently  underway  and  the 
port  will  begin  issuing  tenders  for 
equipment  and  services  in  the  next 
12-18  months.  As  part  of  a  national 
logistics  program,  the  Moroccan 
government  recently  announced  a 
20-year,  $13  billion  project  to  build 
port,  rail,  highway,  and  airport  logistics 
centers,  with  port  management,  vessel 
tracking  and  management,  cold  storage, 
warehousing,  railways,  bridges,  and 
distribution  centers.  Government 
tenders  are  now  being  issued  for  these 
projects,  and  the  plans  are  to  spend 
$7  billion  on  the  project  by  2015. 

Examples  of  planned  port  projects 
include: 

•  A  $69  million  project  to  convert  the 
old  port,  located  near  the  City  of 
Tangier,  into  a  tourist  center  and 
passenger  terminal. 

•  Nador  West  Med,  a  new  industrial 
port  for  the  coastal  city  of  Nador.  . 

Infrastructure  Projects 

Egypt 

The  Government  of  Egypt  directed 
$2.6  billion  to  Egypt’s  infrastructure  in 
2008,  $1.4  billion  in  2009,  and  $1.9 
billion  in  2010.  With  a  growing  number 
of  tourists,  there  has  been  increased 
pressure  on  Egypt’s  roads,  bridges, 
railroads,  power  stations,  water  and 
sewage,  hospitals,  and  schools.  As  a 
result,  construction  is  one  of  the  most 
active  sectors  of  the  Egyptian  economy, 
contributing  about  six  percent  of  GDP . 
and  accounting  for  eight  percent  of 
employment  in  2009. 

Examples  of  planned  infrastructure 
projects  include; 


•  The  Rod  El  Farag-6th  of  October 
Highway,  at  $545  million. 

•  The  Cairo-lOth  of  Ramadan  City 
Railway  Line,  at  $727  million. 

•  A  special  economic  zone  in  the  Gulf 
of  Suez,  at  $1.45  billion. 

•  A  water  treatment  station  in  the  Red 
Sea,  at  $4dt)  million. 

Morocco 

Morocco  has  multi-billion-dollar 
construction  projects  in  many  sectors. 
Opportunities  exist  in  port  construction 
and  logistics  facilities,  hotels  and 
resorts,  road  construction  and 
equipment,  airports,  hospitals  and 
clinics,  municipal  buildings,  renewable 
power  plants  (particularly  solar  and 
wind),  waste  management  plants, 
schools  and  universities,  water 
management  plants,  and  architecture. 

Examples  of  upcoming  infrastructure 
projects  include  design  and 
construction  of: 

•  A  high-speed  rail  line  from  Tangier 
to  Casablanca,  with  $4.5  billion  to  be 
spent  by  2015. 

•  An  $830  million  light  rail  line 
around  Casablanca. 

•  60  dams  at  $1.47  billion. 

•  Water  desalination  plants  at  $1.22 
billion. 

•  Highway  systems  in  Rabat,  Tit 
Mellil-Berrechid  and  El  Jadida-Safi  at 
$1.7  billion. 

•  Low-cost  housing  of  130,000  units 
at  $1.9  billion. 

•  New  passenger  and  cargo  rail 
stations  for  Marrakesh  and  Casablanca. 

Safety/ Security 
Egypt 

In  addition  to  Alexandria,  Egypt  has 
eight  major  ports  and  three  cross¬ 
country  borders  that  require  significant 
security  measures.  In  its  fight  against 
drug  smuggling  and  counterfeit 
products,  Egypt  requires  container 
scanning  and  shipment  tracking 
devices.  Egypt  is  also  looking  at 
container  scanning  upgrades  and 
seafarer  identification  cards  for  more 
secure  identification  and  synchronizing 
systems  to  coordinate  security  measures 
and  responses.  Accordingly, 
opportunities  exist  for  U.S  firms 
providing  short-range  radar  systems, 
surveillance  cameras,  infrared  and 
radiological  detectors,  and  vessel 
tracking  maritime  information  systems, 
biometric  scanners,  personnel 
databases,  computer  peripherals,  and 
systems  integration  equipment. 

Morocco 

Tangier  is  the  closest  land  access 
point  between  Africa  and  Europe, 
creating  a  need  for  cargo  and  passenger 
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control/tracking  systems,  surveillance 
equipment  including  sonar  and  radar, 
biometric  passport  technologies,  and 
other  equipment  used  in  the  fight 
against  drug  trafficking,  smuggling  and 
counter  terrorism.  The  military  and 
police  agencies  are  purchasing  safety 
and  security  equipment  for  protecting 
Morocco’s  two  vast  coastlines  and 
remote  national  borders. 

Energy  Infrastructure 

Egypt 

Egypt  is  one  of  the  largest  electrical 
energy  producing  countries  in  the 
Middle  East.  Over  the  next  ten  years, 
Egypt  plans  to  expand  its  electricity 
capacity  to  40,000  megawatts  through  a 
combination  of  traditional,  renewable, 
and  nuclear  energy  production  to 
diversify  energy  resources  and  preserve 
the  country’s  limited  oil  and  gas 
reserves.  Opportunities  exist  for  U.S. 
providers  of  wind  turbines,  blades,  and 
other  equipment,  as  well  as 
development  and  project  management. 
Best  prospects  in  the  energy  sector 
include  circuit  breakers  of  more  than 
66kv,  nuclear-related  consultation  and 
generation  equipment  and  peripherals; 
power  transformers  of  more  than 
25MVA-66kva;  power  transmission 
lines;  turbine  generator  units  with 
associated  equipment;  and  vibration 
dampers. 


Morocco 

As  industry  grows  in  Morocco,  there 
is  an  increasing  need  for  coal  and  gas- 
fired  energy  plants. 

A  $2.7  billion  coal-fired  power  plant 
(1320  megawatts)  is  planned  for  the 
coastal  city  of  Safi  and  $450  million  will 
be  used  specifically  for  clean  coal 
technology.  Opportunities  also  exist  for 
equipment  and  services  in  solar  and 
wind  energy.  Five  new  wind  farms  will 
be  built  by  2020  to  supply  2000 
megawatts  of  electricity.  In  late  2009, 
Morocco  announced  a  $9  billion  solar 
energy  program  and  established  a  Solar 
Energy  Agency.  Engineering, 
construction,  procurement  and,  and 
management  opportunities  also  exist. 

Mission  Goals 

The  goal  of  the  trade  mission  is  to 
provide  U.S.  participants  with  first¬ 
hand  market  information,  access  to 
government  decision  makers  as 
appropriate  and  one-on-one  meetings 
with  business  contacts,  including 
potential  agents,  distributors  and 
partners,  so  they  can  position 
themselves  to  enter  or  expand  their 
presence  in  the  Egyptian  and  Moroccan 
markets. 

Mission  Scenario 

The  Trade  Mission  will  include  four 
stops:  Cairo  and  Alexandria,  Egypt, 


March  25-28,  and  Casablanca  and 
Tangier,  Morocco,  March  29-April  1. 

Cairo  is  the  capital  of  Egypt  and  the 
largest  city  in  Africa.  A  majority  of  the 
nation’s  commerce  is  generated  in  Cairo 
and  regional  headquarters  of  numerous 
businesses  and  organizations  are  located 
in  the  city. 

Alexandria  is  the  second  largest  city 
and  the  largest  port  in  Egypt  as  well  as 
an  important  industrial  center.  The 
majority  of  Egypt’s  trade  goes  through 
the  port,  with  a  cargo  handling  capacity 
of  44  million  tons  per  year. 

Casablanca  is  Morocco’s  largest  city, 
the  commercial  center  of  Morocco  and 
the  headquarters  and  industrial  facilities 
location  for  the  leading  Moroccan  and 
international  companies  based  in 
Morocco. 

Tangier  is  home  to  the  Tanger-Med 
Port.  In  addition,  Tangier  is  undergoing 
rapid  development  and  modernization. 
Plans  for  the  city  include  five-star  hotels 
along  the  bay,  a  modern  business 
district,  an  airport  terminal  and  a  soccer 
stadium. 

In  each  city,  participants  will  meet 
with  new  business  contacts,  learn  about 
the  markets  by  participating  in  Embassy 
briefings,  and  explore  additional 
opportunities  at  networking  receptions. 
Activities  will  include  one-on-one 
business  appointments  with  pre¬ 
screened  business  prospects. 

Proposed  Timetable 


Friday  . 

March  25 . 

Arrival  in  Cairo. 

Saturday . 

March  26  . 

Visit  to  Alexandria  to  meet  with  port  officials  and  return  to  Cairo. 

Sunday  . 

March  27 . 

Orientation  and  market  briefings  in  Cairo. 

Monday  . . 

March  28 . 

One-on-one  business  appointments  in  Cairo. 

Tuesday  . 

March  29  . 

One-on-one  business  appointments;  evening  departure  for  Casablanca,  Morocco. 

Wednesday  . 

March  30 . 

Orientation  and  market  briefings,  one-on-one  business  appointments.  Evening  transfer  to 

Tangier, 

Thursday  . 

March  31  . 

Attend  the  MedLog  Conference,  meetings  with  port  and  Moroccan  Government  officials  and 
Ambassador’s  reception. 

Friday  . 

April  1  . 

One-on-one  business  appointments. 

Saturday . 

April  2 . 

Depart  Morocco  for  U.S. 

End  of  Mission  . 

Participation  Requirements 

All  parties  interested  in  participating 
in  the  Trade  Mission  to  Egypt  and 
Morocco  must  complete  and  submit  an 
application  package  for  consideration  by 
the  U.S.  Department  of  Commerce.  All 
applicants  will  be  evaluated  on  their 
ability  to  meet  certain  conditions  and 
best  satisfy  the  selection  criteria  as 
outlined  below.  This  mission  is 
designed  for  a  minimum  of  12  and  a 
maximum  of  25  companies  to 
participate  in  the  mission  from  the 
applicant  pool.  U.S.  companies  already 
doing  business  in  the  target  markets  as 
well  as  U.S.  companies  seeking  to  enter 


these  markets  for  the  first  time  are 
encouraged  to  apply. 

Fees  and  Expenses 

After  a  company  has  been  selected  to 
participate  on  the  mission,  a  payment  to 
the  U.S.  Department  of  Commerce  in  the 
form  of  a  participation  fee  is  required. 
The  participation  fee  will  be  $2,950  for 
a  small  or  medium-sized  enterprise 
(SME)  *  and  $3,850  for  large  firms.  The 

*  An  SME  is  defined  as  a  firm  with  500  or  fewer 
employees  or  that  otherwise  qualifies  as  a  small 
business  under  SBA  regulations  (see  http:// 
www.sba.gov/services/contracting  opportunities/ 
sizestandardstopics/index.html).  Parent  companies, 
affiliates,  and  subsidiaries  will  be  considered  when 
determining  business  size.  The  dual  pricing  reflects 
the  Commercial  Service’s  user  fee  schedule  that 


fee  for  each  additional  firm 
representative  (SME  or  large  firm)  is 
$700.  Expenses  for  travel,  lodging,  most 
meals,  interpreters,  and  incidentals  will 
be  the  responsibility  of  each  mission 
participant.  Delegation  members  will  be 
able  to  take  advantage  of  Embassy  rates 
for  hotel  rooms. 

Conditions  for  Participation 

•  An  applicant  must  submit  a 
completed  and  signed  mission 
application  and  supplemental 
application  materials,  including 
adequate  information  on  the  company’s 

became  effective  May  1,  2008  (for  additional 
information  see  http://www.export.gov/newsletter/ 
march2008/initiatives.html]. 
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products  and/or  services,  primary 
market  objectives,  and  goals  for 
participation.  If  the  U.S.  Department  of 
Commerce  receives  an  incomplete 
application,  the  Department  may  reject 
the  application,  request  additional 
information,  or  take  the  lack  of 
information  into  account  when 
evaluating  the  applications. 

•  Each  applicant  must  also  certify 
that  the  products  and  services  it  seeks 
to  export  through  the  mission  are  either 
produced  in  the  United  States,  or,  if  not, 
marketed  under  the  name  of  a  U.S.  firm 
and  have  at  least  51  percent  U.S. 
content. 

Selection  Criteria  for  Participation 

Selection  will  be  based  on  the 
following  criteria: 

•  Suitability  of  the  company’s 
products  or  services  to  the  targeted 
markets. 

•  Applicant’s  potential  for  business 
in  the  target  markets,  including 
likelihood  of  exports  resulting  from  the 
mission. 

•  Consistency  of  the  applicant’s  goals 
and  objectives  with  the  stated  scope  of 
the  mission. 

Diversity  of  company  size,  sector  or 
subsector,  and  location  may  also  be 
considered  during  the  review  process. 

Referrals  from  political  organizations 
and  any  documents  containing 
references  to  partisan  political  activities 
(including  political  contributions)  will 
be  removed  from  an  applicant’s 
submission  and  not  considered  during 
the  selection  process. 

Timeframe  for  Recruitment  and 
Applications 

Mission  recruitment  will  be 
conducted  in  an  open  and  public 
manner,  including  posting  on  the  U.S. 
Department  of  Commerce  trade  missions 
calendar — h  ttp  ://www.i  ta .  doc.gov/ 
doctm/tmcal.html — amd  other  Internet 
Web  sites,  publication  in  domestic  trade 
publications  and  association 
newsletters,  direct  outreach  to  the 
Department’s  clients  and  distribution 
lists,  posting  in  the  Federal  Register, 
and  announcements  at  industry 
meetings,  symposia,  conferences,  and 
trade  shows. 

Recruitment  for  the  mission  will 
begin  September  20,  2010  and  conclude 
no  later  than  January  21,  2011. 
Applications  received  after  January  21, 
2011  will  be  considered  only  if  space 
and  scheduling  constraints  permit.  We 
will  inform  applicants  of  selection 
decisions  as  soon  as  possible  after 
January  21,  2011.  Applications  received 
after  that  date  will  be  considered  only 
if  space  and  scheduling  constraints 
permit. 


Contacts 

U.S.  Commercial  Service  Domestic 
Contacts 

Trade  Promotion  Programs 

Anne  Novak,  Tel:  202-482-8178,  Fax: 
202-482-9000,  E-mail: 
EgyptMoroccoTM@trade.gov. 

Africa,  Near  East  and  South  Asia 
Sal  Tauhidi,  Tel:  202-482-1322,  Fax: 
202-462-5179,  E-mail:  ~ 
EgyptMoroccoTM@trade.gov. 

Dated:  September  21,  2010. 

Anne  Novak, 

Global  Trade  Programs,  Commercial  Service. 
[FR  Doc.  2010-23967  Filed  9-23-10;  8:45  am] 
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INTERNATIONAL  TRADE 
ADMINISTRATION 

Mission  Statement  for  Executive-Led 
Trade  Mission  to  Jordan  and  Israel 

I.  Mission  Description 

The  United  States  Department  of 
Commerce,  International  Trade 
Administration,  U.S.  and  Foreign 
Commercial  Service  is  organizing  a 
Trade  Mission  to  Amman,  Jordan,  and 
Jerusalem  and  Tel- Aviv,  Israel.  A  stop  in 
Eilat,  Israel,  for  companies  involved  in 
the  renewable  energies  sector,  is  also 
scheduled.  The  mission  will  take  place 
February  20-24,  2011.  The  delegation 
will  be  comprised  of  U.S.  firms  from  a 
cross  section  of  industries  with  market 
potential  including,  but  not  limited  to, 
products,  services,  and  technologies  in 
the  following  sectors:  healthcare 
technologies,  and  cleantech,  [i.e. 
technologies  that  support  increased 
productivity  or  profitability  while  also 
reducing  resource  consumption  or 
pollution,  otherwise  referred  to  as  clean 
technologies). 

The  goal  of  the  mission  is  to  help  U.S. 
companies  launch  or  increase  their 
export  business  in  the  markets  of 
Jordan,  Israel,  and  the  West  Bank. 
Participating  firms  will  gain  market  . 
information,  make  business  and 
government  contacts,  solidify  exporting 
strategies,  and  advance  specific  projects, 
towards  the  outcome  of  increasing  U.S. 
exports.  The  mission,  to  be  led  by  an 
executive  level  U.S.  Department  of 
Commerce  official,  will  include 
business-to-business  matchmaking 
appointments  with  local  companies, 
networking  events,  and  meetings  and 
briefings  with  government  and  industry 
officials.  The  mission  delegation  will  be 
comprised  of  U.S.  firms  that  design, 
manufacture,  supply,  and/or  integrate 
products,  services,  emd  technologies  in 


the  targeted  sectors  and  in  other 
appropriate  industries. 

II.  Commercial  Setting 
Jordan 

Jordan,  with  a  2009  GDP  of  $33 
billion,  and  a  per  capita  GDP  of  $5,300 
continues  to  transform  itself  into  an 
internationally  competitive  market- 
based  economy.  Education  and  literacy 
rates,  and  measures  of  social  well-being 
are  relatively  high  compared  to  other 
countries  with  similar  incomes. 
Regarding  Jordan’s  international  trade 
position  with  the  U.S.,  our  exports  to 
Jordan  in  2009  were  valued  at  $1.19 
billion,  representing  nearly  16  percent 
of  all  Jordanian  imports.  Exports  from 
Jordan  to  the  U.S.  for  that  same  period 
were  valued  at  $924  million,  with  two- 
way  trade  reaching  $2.11  billion. 
Currently,  under  King  Abdullah,  Jordan 
has  undertaken  a  major  program  of 
economic  change,  including  the 
elimination  of  most  fuel  and  agricultural 
subsidies,  the  passage  of  legislation 
targeting  corruption,  and  the  initiation 
of  tax  reforms.  Key  reforms  have  been 
undertaken  in  the  information 
technology,  pharmaceutical,  tourism, 
and  service  sectors.  In  working  toward 
trade  liberalization,  Jordan  has  also 
joined  the  World  Trade  Organization 
and,  in  2001,  it  co-signed  the  first 
bilateral  free  trade  agreement  between 
the  U.S.  and  an  Arab  country.  In  2007 
the  United  States  and  Jordan  signed  a 
Science  and  Technology  Cooperation 
Agreement,  bolstering  efforts  to  help 
diversify  Jordan’s  economy  and  promote 
growth.  To  date,  duties  on  nearly  all  our 
goods  and  services  have  been 
eliminated,  providing  for  more  open 
markets  in  communications, 
construction,  finance,  health, 
transportation,  and  services.  In  addition, 
Jordan  maintains  a  strict  application  of 
international  standards  for  the 
protection  of  intellectual  property. 

These  changes  and  agreements  facilitate 
good  trading  conditions  between  the 
U.S.  and  Jordan. 

In  the  political  arena,  Jordan’s 
constitutional  monarchy  has 
consistently  followed  a  pro-Western 
foreign  policy,  maintaining  close 
relations  with  the  United  States.  The 
U.S.  has  participated  with  Jordan  and 
Israel  in  trilateral  development 
discussions,  key  issues  being  water- 
sharing  and  security;  cooperation  on 
Jordan  Rift  Valley  development; 
infrastructure  projects;  and  trade, 
finance,  and  banking  issues.  U.  S. 
development  efforts  continue  to  address 
Jordan’s  health  indicators,  road  and 
water  networks,  education  levels, 
resource  conservation,  and  provide 
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grants  and  loans  for  purchasing  U.S. 
agricultural  commodities. 

Cleantech 

Clean  technologies,  in  general,  are  a 
top  priority  for  the  Government  of 
Jordan.  The  Ministry  of  Environment 
and  municipal  government  authorities 
continue  to  hold  numerous  workshops 
focusing  on  environmentally  sustainable 
city  planning  &  development,  pollution 
control,  and  water  and  wastewater 
treatment.  Renewable  energies  (solar, 
wind,  biogas),  energy  resources,  and 
green  building  are  big  topics  as  well. 
Such  workshops  allow  international 
participants  to  establish  direct  ties  with 
the  environmental  private  sector  and 
government  officials  in  Jordan. 

Looking  at  the  water  sector,  Jordan’s 
water  scarcity  continuously  triggers 
demand  for  water  conservation 
technology  and  management  at  all  levels 
of  use.  Jordan  is  currently  exploring 
ways  to  expand  its  water  supply  and  use 
its  existing  water  resources  more 
efficiently,  including  through  regional 
cooperation.  Given  Jordan’s  large 
population  growth,  limited  renewable 
water  resources,  and  deteriorating  water 
quality,  the  effective  management  and 
efficient  use  of  water  resources  is 
critical.  The  Jordanian  public  water 
utility  is  taking  on  a  more  regulatory 
role,  and  upcoming  opportunities  for 
private  sector  participation  and  public 
private  partnerships  in  water 
management  will  provide  potential  for 
U.S.  entities  specializing  in  utility 
management.  Outsourcing  of  services 
for  some  water  utilities  is  expected  to 
become  a  trend  in  the  coming  years. 
This  trend  should  also  lead  to 
opportunities  for  U.S.  firms  specializing 
in  the  water  management  sector, 
including  engineering  services, 
contracting,  and  treatment/desalination 
technology.  Jordan’s  recent  receipt  of 
$400  million  in  Millennium  Challenge 
Corporation  (MCC)  compact  funding  is 
expected  to  generate  large-scale  projects 
related  to  water  supply,  leak  reduction, 
collection,  delivery,  desalination, 
wastewater  treatment  and  wastewater 
reuse.  The  MCC  is  also  considering 
programs  to  help  poor  households 
utilize  limited  water  supplies  more 
efficiently  and  effectively  (see  http:// 
www.mcc.gov).  USAID  is  currently 
financing  several  projects  in  Jordan 
related  to  water,  giving  priority  to 
American  equipment  suppliers  (see 
http://www.usaidjordan.org).  Other 
governmental  projects  funded  by  multi¬ 
lateral  lending  institutions  such  as  the 
World  Bank  also  exist. 

In  the  energy  sector,  Jordan  depends 
on  external  sources  for  the  majority  of 
its  ever-growing  requirements. 


Particularly  in  renewable  energy  and 
power  generation,  municipal  gas 
systems,  and  oil  shale  development,  the 
energy  sector  is  a  key  growth  industry. 

In  2007  the  country  developed  a  new 
energy  strategy  that  aims  to  create  more 
indigenous  and  renewable  energy 
sources,  including  oil  shale.  Best 
prospects  for  electricity  generation  in 
Jordan  are  related  to  independent  power 
projects  (IPPs).  There  are  tremendous 
opportunities  for  U.S.  investors 
interested  in  concessions  in  electricity 
generation.  There  are  also  possibilities 
in  the  areas  of  solar  energy,  and  waste- 
to-energy  investments,  electricity  loss 
reduction,  and  oil  shale  extraction.  In 
addition,  the  Government  of  Jordan  is 
studying  the  idea  of  distributing  natural 
gas  coming  from  Egypt  to  Jordanian 
houses  and  industrial  complexes. 
Implementing  this  idea  will  open  up  a 
new  market,  as  Jordan  currently  lacks 
expertise  in  gas  distribution  networks. 
U.S.  agency  financed  procurement 
opportunities  and  projects  in  these 
sectors  are  available  and  advertised  on 
the  Federal  Web  site:  http:// 
www.fedbizopps.gov.  They  are  expected 
to  be  mainly  in  the  areas  of  consulting 
and  technical  assistance,  focusing  on 
renewables,  energy  management,  and 
efficiency.  The  U.S.  Trade  & 
Development  Agency,  http:// 
www.ustda.gov,  funds  feasibility  studies 
and  grants  in  these  areas  as  well. 

Jordan  is  now  undergoing  rapid 
expansion  and  investment.  As  Jordan 
has  limited  resources,  conservation  is  a 
priority;  both  the  Government  and  its 
citizens  are  encouraged  to  incorporate 
sustainable  building  design  and 
technology  in  construction.  The  lower 
subsequent  electricity  and  water 
consumption  resulting  from  green 
building  would  allow  for  recouping  of 
related  additional  investments,  making 
a  compelling  case  for  the  spreading  of 
green  build  technologies  in  Jordan  in 
the  near  future.  Toward  this  goal,  Jordan 
would  need  to  import  renewable  energy 
technology  and  other  building  materials, 
creating  additional  opportunities  for 
U.S.  companies. 

Healthcare  Equipment,  Services,  and 
Technologies 

Jordan  has  one  of  the  strongest 
markets  in  the  region  for  healthcare. 
Through  44  public  hospitals  and  60 
private  hospitals,  it  provides  healthcare 
equipment  and  services  for  its  citizens 
and  over  250,000  patients  from 
neighboring  countries  annually.  Its 
healthcare  equipment  industry  may  be 
categorized  into  the  four  subsectors  of 
pharmaceuticals,  medical  and  surgical 
equipment,  lab  equipment,  and 
furniture.  Local  production  of  medical 


equipment  is  limited,  and  Jordan 
primarily  relies  on  imports,  which 
totaled  $110  million  in  2008.  Imports 
are  growing  and  expected  to  reach  $519 
million  by  2013.  The  end  users  of  these 
imports  are  the  Ministry  of  Health 
related  facilities  and  the  growing  private 
hospitals,  clinics,  and  physicians 
working  there.  Medical  equipment  and 
pharmaceutical  products  will  continue 
to  be  the  largest  health  related 
expenditure  in  Jordan,  and  the  U.S. 
continues  to  be  Jordan’s  biggest  single 
supplier  of  the  imported  equipment  and 
services.  It  should  be  mentioned  here 
that  the  Ministry  of  Health  prohibits  the 
import  of  used  and  refurbished  medical 
devices  into  the  Kingdom. 

With  Jordan’s  medical  sector 
advancement  and  its  newer  focus  on 
medical  tourism,  its  annual  number  of 
served  patients  will  increase 
significantly.  Along  with  this  rise,  the 
demand  for  medical  equipment  and 
supplies  will  continue  to  grow  by  38.9% 
between  2010  and  2013,  from  US$1.80 
billion  to  US$2.50  billion.  This  increase 
in  focus  and  demand  will  require 
upgrades  in  both  public  and  private 
medical  services,  facilities  and 
institutions,  and  the  quality  of  hospital 
and  clinic  management,  and 
administration.  Primary  healthcare 
sector  reforms  will  include  renovating 
and  adding  medical  diagnostic  devices 
and  therapeutic  equipment;  improving 
the  quality  of  healthcare,  healthcare 
professional  training,  and  hospital 
services;  upgrading  hospital 
infrastructure;  developing  and 
implementing  health  information 
systems;  and  increased  medical 
research.  Upgrades  in  medical 
equipment  and  services  will  be  targeted 
in  Jordan’s  rural  areas,  in  line  with  its 
healthcare  system  reforms.  Such  market 
expansion  and  the  ripple  effect  of 
exposure  to  U.S.  products  by  Jordanian 
physicians  who  have  received  some 
form  of  medical  training  in  the  U.S. 
create  many  incentives  for  U.S. 
providers  to  enter  the  Jordanian 
markets. 

The  best  prospects  include  consulting 
in  hospital  administration,  quality 
control  and  certification  standards; 
training;  and  laboratory  and  hospital 
administration  software.  There  is  also  a 
need  for  various  types  of  equipment, 
including  sophisticated  laboratory 
diagnostics  like  C-T,  MRI,  and  PET 
scanners,  laboratory  reagents,  testing 
equipment,  cardiology  and  kidney 
dialysis  equipment,  as  well  as  hospital 
furniture.  Recent  imports  of  hospital 
furniture  including  beds,  surgery  rooms 
lighting,  and  dental  equipment 
exceeded  $7.5  million,  with  U.S. 
products  accounting  for  nearly  a  quarter 
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of  those  imports.  The  total  value  of 
recent  ambulance  imports  was  nearly  $4 
million  with  the  U.S.  products 
accounting  for  60%  of  the  purchases. 
Given  the  strength  of  the  local  industry, 
Jordan’s  broad  healthcare  market  will  be 
rich  in  opportunities  for  U.S.  firms, 
including  licensing  agreements  and 
joint  ventures  with  Jordanian 
companies.* 

Israel 

Israel’s  government  is  a  parliamentary 
democracy  with  a  president  elected  for 
a  5-year  term.  It  has  a  unicameral 
legislature  and  its  governing  body  is 
called  the  Knesset.  Today  Israel  has 
diplomatic  relations  with  163  states, 
including  Egypt  and  Jordan. 

Commitment  to  Israel’s  security  and 
well  being  has  been  a  cornerstone  of 
U.S.  policy  in  the  Middle  East  since 
Israel’s  founding  in  1948.  Continuing 
U.S.  economic  and  security  assistance  to 
Israel  acknowledges  these  ties  and 
signals  U.S.  commitment. 

Israel  has  a  diversified, 
technologically  advanced  economy  with 
substantial  but  decreasing  government 
ownership  and  a  strong  high-tech  sector 
especially  in  the  cleantech,  medical, 
and  biotechnology  areas.  The  major 
industrial  sectors  include  high- 
technology  electronic  and  biomedical 
equipment,  metal  products,  processed 
foods,  chemicals,  and  transport 
equipment.  Israel  possesses  a 
substantial  service  sector  and  is  one  of 
the  world’s  centers  for  diamond  cutting 
and  polishing.  It  is  also  a  world  leader 
in  software  development  and  a  major 
tourist  destination.  The  country’s  strong 
commitment  to  economic  development 
and  its  talented  work  force  has  led  to 
economic  growth  rates  that  have 
ft'equently  exceeded  10%  annually.  The 
Israeli  economy  has  continued  to  grow 
at  an  annual  growth  rate  of  4.2%,  except 
for  2009  when  it  grew  only  0.5%.  The 
country  entered  the  global  economic 
crisis  with  solid  fundamentals  and  the 
economy  has  shown  signs  of  an  early 
recovery,  with  expectations  for  greater 
expansion  in  2010.  Israel’s  GDP  in  2009 
was  $206.8  billion  and  its  per  capita 
GDP  was  $28,400. 

International  trade  of  goods  and 
services  in  Israel  grew  by  a  healthy 
5.2%  in  2008,  with  the  United  States 
being  Israel’s  largest  single  trading 
partner.  In  2008,  bilateral  trade  totaled 
$28  billion,  showing  an  increase  of 
almost  5%  over  2007,  even  in  light  of 
the  global  economic  slowdown.  Israel  is 
our  20th  largest  export  market  for  goods. 
The  two  countries  signed  a  free  trade 
agreement  in  1985  that  progressively 
eliminated  tariffs  on  most  goods  traded 
between  the  two  countries  over  the 


following  10  years.  Exports  of  U.S. 
goods  to  Israel  totaled  US$8.64  during 
the  first  11  months  of  2009,  and 
US$13.49  billion  for  that  same  period  in 
2008.  With  a  favorable  dollar  exchange 
rate,  U.S.  equipment  suppliers  currently 
enjoy  a  price  advantage  over  EU-based 
manufacturers. 

Trade  opportunities  between  Israel 
and  the  U.S.  are  encouraged  through  the 
existence  of  bi-national  handing 
programs,  such  as  the  Israel-U.S.  Bi¬ 
national  Industrial  Research  and 
Development  (BIRD)  initiative,  available 
for  U.S.  companies  to  tap  towards  the 
goal  of  mutually  beneficial  industrial 
R&D  projects.  The  BIRD  Foundation, 
established  by  both  governments  in 
1977,  covers  up  to  50  percent  of  project 
development  and  product 
commercialization  costs  for  companies 
in  the  fields  of  communications,  life 
sciences,  electronics,  electro-optics, 
software,  homeland  security,  renewable 
and  alternative  energy  and  other  sectors 
of  the  hi-tech  industry. 

Cleantech 

Israel  has  an  impressive  record  in  a 
wide  variety  of  cleantech  areas: 
Utilization  and  management  of  water 
resources,  including  marginal  water  and 
sewage:  combating  of  desertification: 
and  utilization  of  solar,  geothermal 
energy,  and  agro-ecology.  The  Israel 
Ministry  of  National  Infrastructures  Web 
site,  http://www.mni.gov.il,  lists  ongoing 
and  planned  programs  and  initiatives. 
From  recycling  centers,  to  water 
desalination,  to  renewable  energy  power 
stations,  to  solar  power  stations,  to  wind 
turbine  generators,  to  photovoltaic 
panels,  there  is  much  room  for 
cooperation  and  participation. 

Energy  related  clean  technologies  in 
Israel  provide  opportunities  for  U.S.- 
Israel  commercial  partnerships, 
especially  in  the  areas  of  renewable 
energy  and  natural  gas.  The  BIRD 
Foundation  Energy  program,  http:// 
www.birdf.com  offer  grants  to  U.S.  and 
Israeli  companies  interested  in  joint 
development  of  clean  energy 
technologies.  The  program  is  funded  by 
the  U.S.  Department  of  Energy,  the 
Israeli  Ministry  of  National 
Infrastructures,  and  the  BIRD 
Foundation.  These  grants  help  fund 
joint  development  in  areas  such  as  solar 
power,  biofuels,  advanced  vehicle 
technologies,  wind  energy,  smart  grid, 
etc.  The  annual  Eilat  Renewable  Energy 
conference  and  exhibition  [http:// 
www.eilatenergy.com)  provides  a  good 
opportunity  for  U.S.  renewable  energy 
companies  to  share  their  technologies 
with  Israeli  companies. 

Israel’s  fresh  water  resources  are 
already  being  exploited  to  the  limit  as 


the  demand  for  water  continues  to  grow 
with  the  country’s  population.  An 
important  potential  new  source  is 
marginal  water,  e.g.  effluents,  brackish 
water  and  seawater.  Tertiary  treatment 
of  sewage  water  and  desalination  of 
brackish  and  seawater  can  provide  the 
much-needed  extra  resources.  The 
solution  involves  ensuring  a  dependable 
supply  of  water  for  domestic,  industrial 
and  agricultural  use  by  the 
implementation  of  new  government 
regulations  and  the  construction  of 
large-scale  plants  for  desalination  of 
seawater  and  reclamation  of  urban 
effluents. 

Growth  in  Israel’s  green  building 
market  is  stimulated  by  a  recent 
government  initiative  encouraging 
sustainable  building  practices  (i.e. 
construction  related  processes  that  are 
environmentally  responsible  and 
resource-efficient  throughout  a 
building’s  life-cycle).  Under  this 
initiative,  the  government  has  adopted  a 
green  building  standard.  New  and 
renovated  residential  and  office 
buildings  that  comply  with  the  green 
build  standards  will  provide  developers 
with  a  marketing  advantage  and  will 
serve  as  a  measure  of  the  quality  of  the 
building  for  consumers.  This 
development  offers  good  opportunities 
for  the  U.S.  green  build  technologies. 

Healthcare  Equipment,  Technologies, 
and  Services 

Healthcare  is  a  priority  in  Israel,  a 
country  that  spends  8%  of  its  GDP  on 
healthcare.  The  country  boasts  a  very 
high  level  of  healthcare  and  an 
extensive  infrastructure  of  quality 
resources  that  range  from  local 
community  clinics  to  world-renowned 
trauma  centers.  Israel’s  demand  for 
medical  equipment  is  steady  and  while 
there  is  no  government  plan  in  place  for 
a  massive  investment  in  new  devices, 
hospitals  are  likely  to  replace 
equipment  on  an  ad-hoc  basis  to  keep 
up  with  the  latest,  most  advanced 
technologies. 

As  Israel  has  the  largest  per-capita 
medical  device  market  in  the  Middle 
East,  and  80%  of  demand  is  supplied  by 
imports,  its  medical  equipment  market 
presents  good  opportunities  for  U.S. 
manufacturers.  U.S.  equipment  already 
accounts  for  Va  of  medical  imports. 

Sales  of  U.S.  medical  equipment  to 
Israel  grew  by  6%  in  2008  and  totaled 
$174  million — about  one-third  of  Israel’s 
$514  million  medical  equipment 
imports.  The  licensing  procedures  for 
American-made,  USFDA  approved 
medical  equipment  are  fairly  easily 
facilitated  because  the  Israel  Ministry  of 
Health  uses  the  FDA’s  standards  for  the 
purpose  of  issuing  licenses.  A  favorable 
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Shekel-Dollar  exchange  rate  is  likely  to 
encourage  demand  for  U.S.  made 
medical  devices. 

Israel  also  has  a  high  ratio  of  medical 
doctors  to  population  (3.5  per  1,000). 
Many  Israeli  physicians  are  both  early 
adopters  of  new  technologies  and 
developers  of  original  technologies  in 
their  own  right.  To  support  this 
development,  Israel  has  466  life  science 
companies,  focusing  on  medical  device 
and  biotech.  About  a  half  of  the  medical 
device  companies  focus  on  therapeutic 
devices  with  the  leading  applications 
being  in  cardiovascular,  oncology, 
neurology  and  neurodegcnerative.  There 
are  also  60  pharmaceutical  focused 
companies  located  in  Israel. 
Opportunities  for  U.S.  drug  companies 
exist  in  the  area  of  research,  clinical 
trials  and  academic  and  professional 
exchanges.  Other  industry  areas  include 
diagnostic,  imaging  and  monitoring 
devices. 

A  well-developed  private  sector 
dominates  the  areas  of  dental  care,  eye 
laser  surgery  and  plastic/aesthetic 
surgery  and  is  keeping  up  demand  for 
advanced  medical  instruments  and 
appliances.  To  generate  extra  income, 
Israeli  hospitals  provide  private  care  in 
addition  to  public  healthcare  services. 
Medical  tourism  is  specifically  a 
growing  niche  service  that  helps 
generate  additional  income  for  the 
healthcare  sector  and  supports  market 
growth.  Both  private  healthcare  and 
medical  tourism  are  likely  to  demand 
further  upgrades  in  existing  systems  and 
purchase  of  new  equipment.  Best  sales 
prospects  exist  in  the  advanced  medical 
technologies,  instruments  and 
disposables  in  the  following  categories: 
diagnostic  imaging,  equipment  and 
technologies  for  pain  management, 
physiotherapy,  ozone  &  oxygen  therapy, 
OR  equipment  &  single  use  products, 
point  of  care  and  wound  management 
technologies. 

The  West  Bank 

The  West  Bank  has  a  land  area  of 
5,640  square  kilometers  (including  East 
Jerusalem).  Along  with  Gaza,  it  is 
collectively  referred  to  as  the 
Palestinian  Territories.  The  area  is 
located  in  the  eastern  part  of  the 
Palestinian  territories,  on  the  west  bank 
of  the  Jordan  River.  To  the  west,  north, 
and  south,  the  West  Bank  shares  borders 
with  the  State  of  Israel.  To  the  east, 
across  the  Jordan  River,  lies  the  country 
of  Jordan.  The  population  in  the 
Palestinian  West  Bank  and  Gaza  is  4 
million.  The  population  growth  rate  is 
3.9%  and  around  50%  of  the  population 
is  18  years  or  younger.  Based  on  2009 
CIA  World  Factbook  figures,  the  GDP  in 
the  West  Bank  was  $12.79  billion  and 


its  2008  per  capita  GDP  was  $2,900.  Last 
year  the  local  economy  grew  by  8%. 

The  West  Bank,  the  larger  of  the  two 
areas  comprising  the  Palestinian 
Authority  (PA),  experienced  a  limited 
revival  of  economic  activity  in  2009. 

This  revival  was  a  result  of  inflows  of 
donor  assistance,  the  PA’s 
implementation  of  economic  reforms, 
improved  security,  and  the  relative 
easing  of  movement  and  access 
restrictions  within  the  West  Bank  by  the 
Israeli  Government.  The  PA  under 
President  Mahmoud  Abbas  and  Prime 
Minister  Salam  Fayyad  have 
implemented  a  largely  successful 
campaign  of  institutional  reforms  and 
economic  development  that  has 
contributed  to  increased  economic 
performance,  supported  by  more  than 
$3  billion  in  direct  foreign  donor 
assistance  to  the  PA’s  budget  since 
2007.  An  easing  of  some  Israeli 
restrictions  on  West  Bank  movement 
and  access  in  2008  and  2009  also 
contributed  to  an  uptick  in  retail  and 
entertainment  activity  in  larger  cities. 
Many  American  companies  have 
reoriented  their  marketing  efforts  to 
acknowledge  the  Palestinian  market  as 
culturally,  economically,  and 
commercially  distinct  from  the  Israeli 
market.  To  date,  dozens  of  American 
firms  have  established  agencies  and 
distributorships,  and  Palestinian 
consumers  have  a  strong  preference  for 
a  wide  variety  of  U.S.  goods  and 
services.  The  U.S.  Commercial  Service 
in  Jerusalem  strongly  encourages 
American  exporters  wishing  to  market 
their  goods  in  the  West  Bank  to  use 
local  Palestinian  agents  and  distributors 
to  maximize  their  sales  exposure  to  the 
local  market. 

Cleantech 

Three  electricity  distribution 
companies  operate  in  the  West  Bank: 
The  Jerusalem  District  Electric  Company 
(JDECO),  serving  East  Jerusalem,  Jericho, 
Ramallah  and  Bethlehem;  the  National^ 
Electric  Company  (NEC),  operating  in 
the  northern  West  Bank;  and  the 
Southern  Electric  Company  (SELCO), 
serving  the  southern  areas.  These 
companies  purchase  electricity  from  the 
Israel  Electric  Corporation  (lEC),  which 
they  transmit  over  a  grid  currently 
owned  by  the  lEC.  In  the  West  Bank, 
Israel  supplies  95%  of  the  electric 
power  used,  and  the  remaining  5% 
comes  from  Jordan.  The  electricity 
systems  in  the  West  Bank  require 
substantial  upgrading  and  expansion  to 
meet  current  demand.  Over  the  next  few 
years,  infrastructure  development 
projects,  including  upgrading  of  the 
electricity  network,  and  establishment 
of  a  national  electricity  distribution 


company  in  the  West  Bank,  will  mean 
significant  growth  for  the  West  Bank 
economy.  Growth  opportunities  also 
exist  related  to  a  planned  solar  energy 
power  generation  plant. 

Regarding  other  options  for  local 
power  generation,  natural  gas  resources 
in  the  Palestinian  Territories  are  being 
explored  for  possible  use  in  the  West 
Bank.  The  West  Bank  depends  on  oil  as 
its  main  source  of  energy  and 
Palestinians  import  all  their  petroleum 
products  from  Israel.  Once  an 
infrastructure  to  transport  the  gas  is 
developed,  natural  gas  resources  here 
would  eliminate  the  need  for  total 
reliance  on  these  expensive  imports, 
and  would  offer  opportunities  to  U.S. 
companies,  both  in  major  network 
equipment  as  well  as  in  diesel 
generators. 

Currently,  short-  and  medium-term 
environment  sector  opportunities  in  the 
West  Bank  are  small  and  limited  to 
public  projects  that  are  undertaken  by 
^municipalities.  These  are  small 
wastewater  treatment  or  solid  waste 
removal  projects  that  are  funded  by 
international  donor  agencies  like  USAID 
and  World  Bank.  However,  given  the 
scarcity  of  water  resources  in  the  region, 
long-term  prospects  for  water  treatment 
for  reuse  could  become  a  viable 
prospect.  Solid  waste  removal  and 
recycling  could  also  become  a  viable 
industry,  following  investments  made 
for  equipment  and  public  education. 

The  West  Bank  Water  Supply  Program 
aims  to  increase  the  amount  of  fresh 
water  available  to  the  population 
through  the  digging  of  new  wells  in  the 
West  Bank,  construction  of  reservoirs 
and  transmission  systems  to  take  water 
from  wells  to  towns  and  cities;  and 
building  distribution  systems  to  deliver 
water  to  homes.  This  program  would 
create  an  attractive  niche  market  for 
U.S.  exporters  of  environmental 
technologies  particularly  in  desalination 
and  wastewater  treatment. 

Healthcare  Products  &  Services 

The  size  of  the  medical  equipment 
and  supplies  market  in  the  West  Bank 
and  Gaza  has  been  estimated  to  $20 
million  annually.  The  market  is  made 
up  of  medical  capital  equipment, 
medical  supplies,  and  lab  equipment 
and  lab  disposable  supplies.  There  is  no 
domestic  production  of  medical 
equipment  and  supplies,  so  Palestinians' 
depend  100%  on  imports.  There  are  no 
import  duties  on  U.S. -made  goods 
entering  the  West  Bank,  however  ' 
products  are  subject  to  both  a  purchase 
tax,  and  a  value  added  tax  that  is 
currently  14.5%.  The  majority  of  the 
Palestinian  population  relies  on  medical 
services  provided  by  public  hospitals 
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that  are  run  by  the  Palestinian  Ministry 
of  Health  under  a  general  health 
insurance  program.  The  Ministry  is  in 
charge  of  providing  all  medical 
equipment  and  supplies  that  are  paid 
for  mostly  through  international  donors 
support  programs.  The  total  number  of 
public  and  private  hospitals  in  West 
Bank  and  Gaza  is  72  and  total  number 
of  beds  is  5,000. 

The  U.S.  share  of  the  market  is 
roughly  15%  of  the  total,  but  two  factors 
are  expected  to  change  the  percentage; 
The  falling  value  of  the  U.S.  dollar  vs. 
the  Euro  that  makes  U.S.  exports  more 
competitive  and  the  continued  support 
by  USAID  of  healthcare  projects  in  the 
W'est  Bank.  USAID  regulations  stipulate 
that  funds  can  be  spent  on  American- 
made  equipment  only,  and  the  Agency 
has  pledged  $86  million  for  the  coming 
five  years  to  help  reform  the  Palestinian 
healthcare  sector. 

III.  Mission  Goals 

The  goal  of  this  trade  mission  is  to 
facilitate  greater  access  to  the  Jordanian, 
Israeli,  and  West  Bank  markets  by 
providing  participants  with  first-hand 
market  information,  access  to 
government  decision  makers,  and  one- 
on-one  appointments  with  business 
contacts,  including  potential  agents, 
distributors,  and  partners.  As  a  result  of 
this  mission,  and  in  keeping  with  the 
goals  of  the  U.S.  Commercial  Service, 
and  the  President’s  National  Export 
Initiative,  companies  should  look 
forward  to  export  successes  in  the 
region. 

IV.  Mission  Scenario 

The  trade  mission  will  include  the 
following  stops:  Amman,  Jordan,  and 
Tel-Aviv,  and  Jerusalem,  Israel,  with  a 
trip  to  Eilat,  Israel  for  renewable  focused 
companies.  In  each  city,  participants 
will  meet  with  new  business/ 
government  contacts.  Additional 
business  meetings  in  other  countries  in 
the  region  can  be  arranged  before  or 
after  the  mission  through  the  Gold  Key 
Service  for  an  added  cost  of  $700  per 
city  (exclusive  of  interpreter  and 
transportation  costs). 

V.  Mission  Timetable 

Saturday,  February  19,  2011 — U.S. 
trade  mission  participants  arrive  in 
Jordan;  no-host  ice  breaker. 

Sunday,  February  20,  2011 — 
Briefings/meetings  with  Jordanian 
Government  and  indu.stry  officials.  One- 
on-one  business  appointments 
scheduled. 

Monday,  February  21,  2011 — Half  day 
of  one-on-one  business  appointments; 
inch  lunch.  Afternoon  van  travel  to 
Jerusalem  and  briefing  by  U.S. 


Consulate  there.  Reception  to  follow 
briefings.  Transport  to  hotel  for  rest  of 
evening. 

Tuesday,  February  22,  2011 — Morning 
briefings  and  one-on-one  meetings  by 
U.S.  Commercial  Service,  West  Bank, 
and  other  Government  and  industry 
officials  to  be  held  in  Jerusalem  or  West 
Bank,  to  be  determined.  Working  lunch 
to  be  followed  by  departures  to  Tel- 
Aviv,  and  Eilat,  by  air,  as  appropriate. 
(Renewables  focused  companies  will  be 
attending  Eilat  Renewables  Energy 
Conference  and  Exhibition).  Transport 
to  hotels  in  Tel-Aviv  and  Eilat  will  be 
provided  for  no-host  rest  of  evening. 

Wednesday,  February  23,  2010 — Full 
day  of  briefings  with  Israeli  Government 
and  industry  officials  in  Tel-Aviv,  inch 
no-host  lunch.  Eilat  based  companies 
will  have  one-on-one  meetings  while  at 
conference.  Evening  is  free  to  explore  on 
your  own.  / 

Thursday,  February  24,  2010 — 
Companies  in  Tel-Aviv  will  attend 
Embassy  breakfast  followed  by 
participation  in  one-on-one 
appointments  there.  For  companies 
attending  Eilat  Conference,  morning 
flight  to  Israel’s  Sde  Dov  Domestic 
Airport,  and  Tel-Aviv.  Full/IIalf-day 
appointments  dependent  upon 
companies’  arrival  times  in  Tel-Aviv. 
Lunch  at  participants’  expense.  Evening 
networking  reception  at  Ambassador’s 
residence.  Participants’  debriefing 
before/at  Tel-Aviv  hotel,  and  official 
end  of  mission. 

Posts  will  assist  in  arranging  for  group 
sight-seeing  for  those  companies 
interested  in  arriving  before  or  staying 
after  the  mission. 

VI.  Participation  Requirements 

All  parties  interested  in  participating 
in  the  Executive-led  Trade  Mission  to 
Jordan,  and  Israel  must  complete  and 
submit  an  application  package  for 
consideration  by  the  Department  of 
Commerce.  All  applicants  will  be 
evaluated  on  their  ability  to  meet  certain 
conditions  and  best  satisfy  the  selection 
criteria  as  outlined  below.  The  objective 
is  for  a  minimum  of  12  and  maximum 
of  15  companies  to  be  selected  to 
participate  in  the  mission  from  the 
applicant  pool.  U.S.  companies  already 
doing  business  with  Jordan,  Israel,  and 
the  West  Bank  as  well  as  U.S. 
companies  seeking  to  enter  these 
markets  for  the  first  time  may  apply. 

Fees  and  Expenses 

After  a  company  has  been  selected  to 
participate  in  the  mission,  a  payment  to 
the  Department  of  Commerce  in  the 
form  of  a  participation  fee  is  required. 
The  participation  fee  for  an  individual 
company  representative  will  be  $5,300 


for  large  firms  and  $3,995  fot  small  or 
medium-sized  enterprises  (SMEs).* 

The  fee  for  each  additional  firm 
representative  (large  firm  or  SME)  is 
$650.  Expenses  for  travel,  lodging,  most 
meals,  and  incidentals  will  be  the 
responsibility  of  each  mission 
participant.  The  option  to  participate  in 
the  mission  is  also  being  offered  to  U.S.- 
based  firms  with  an  established 
presence  in  Jordan,  Israel,  and  the  West 
Bank,  or  neighboring  countries;  the 
same  fee  structure  applies  for  these 
firms. 

Conditions  for  Participation 

•  An  applicant  must  submit  a 
completed  and  signed  mission 
application  and  supplemental 
application  materials,  including 
adequate  information  on  the  company’s 
products  and/or  services,  primary 
market  objectives,  and  goals  for 
participation.  If  the  Department  of 
Commerce  receives  an  incomplete 
application,  the  Department  may  reject 
the  application,  request  additional 
information,  or  take  the  lack  of 
information  into  account  when 
evaluating  the  applications. 

Each  applicant  must  also  certify  that 
the  products  and  services  it  seeks  to 
export  through  the  mission  are  either 
produced  in  the  United  States,  or,  if  not, 
marketed  under  the  name  of  a  U.S.  firm 
and  have  at  least  51  percent  U.S. 
content  of  the  value  of  the  finished 
product  or  service. 

Selection  Criteria  for  Participation 

Selection  will  be  based  on  the 
following  criteria: 

•  Suitability  of  the  company’s 
products  or  services  for  the  Jordanian, 
Israeli,  and  West  Bank  markets. 

•  Applicant’s  potential  for  business 
in  Jordan,  Israel,  and  the  West  Bank, 
including  likelihood  of  exports  resulting 
from  the  mission. 

•  Consistency  of  the  applicant’s  goals 
_and  objectives  with  the  stated  scope  of 

the  mission. 

•  Referrals  from  political 
organizations  and  any  documents 
containing  references  to  partisan 
political  activities  (including  political 
contributions)  will  be  removed  from  an 
applicant’s  submission  and  not 
considered  during  the  selection  process. 


■  An  SME  is  defined  as  a  firm  with  500  or  fewer 
employees  or  that  otherwise  qualifies  as  a  small 
business  under  SBA  regulations  (see  http:// 
www.sba.gov/services/contracting_opportunities/ 
sizestandardstopics/index.html).  Parent  companies, 
affiliates,  and  subsidiaries  will  be  considered  when 
determining  business  size.  The  dual  pricing  reflects 
the  Commercial  Service’s  user  fee  schedule  that 
became  effective  May  1,  2008  (see  http:// 
www.export.gOv/newsletter/march2008/ 
initiatives.html  for  additional  information). 
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VII.  Timeframe  for  Recruitment  and 
Applications 

Mission  recruitment  will  be 
conducted  in  an  open  and  public 
manner.  Outreach  will  include  posting 
on  the  Commerce  Department  trade 
mission  calendar  [http:// 
www.ita.doc.gov/doctm/tmcal.htmI)  and 
other  Internet  Web  sites,  press  releases 
to  general  and  trade  media,  direct  mail, 
broadcast  fax,  notices  by  industry  trade 
associations  and  other  multiplier 
groups,  and  publicity  at  industry 
meetings,  symposia,  conferences,  and 
trade  shows.  The  International  Trade 
Administration  will  explore  and 
welcome  outreach  assistance  from  other 
interested  organizations,  including  other 
U.S.  Government  agencies.  Recruitment 
for  the  mission  will  begin  immediately 
and  conclude  December  27,  2010. 
Applications  will  be  available  online  on 
the  mission  Web  site  at  http:// 
www.export.gov/JordanlsraelWestBank. 
They  can  also  be  obtained  by  contacting 
the  Mission  Contacts  listed  below. 
Applications  received  after  December 
20,  2010,  will  be  considered  if  space 
and  scheduling  constraints  permit. 

Contacts 

■  Karen  A.  Dubin,  Senior  International 
Trade  Specialist,  Global  Trade 
Programs;  U.S.  Commercial  Service, 
Washington,  DC  20230.  Tel;  202/482- 
3786;  Fax:  202/482-7801.  E-mail: 
Karen.Dubin@trade.gov. 

Jonathan  Heimer,  Senior  Commercial 
Officer;  U.S.  Commercial  Service,  U.S. 
Embassy  Tel  Aviv.  T:  972-3-.519- 
7368;  F:  972-3-510-7215.  E-mail: 
Jonathan.Heimer@trade.gov. 

Sanford  Owens,  Senior  Commercial 
Officer;  U.S.  Commercial  Service,  U.S. 
Embassy  Amman,  T:  962-6-590- 
6629;  F:  962-6-592-0146.  E-mail: 
Sanford.Owens@trade.gov. 

Karen  A.  Dubin, 

Global  Trade  Programs,  U.S.  Commercial 
Service,  Office  of  Trade  Missions. 
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BILLING  CODE  3510-FP-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Adminitration 

U.S.  Franchise  Trade  Mission  to  India 
Mumbai,  Hyderabad,  and  New  Delhi 

Mission  Description 

The  United  States  Department  of 
Commerce,  International  Trade 
Administration,  U.S.  Commercial 
Service  (CS)  is  organizing  a  Franchise 
Trade  Mission  to  India  (Mumbai, 
Hyderabad,  and  New  Delhi)  from  April 


10-15,  2011.  The  mission  will  be  led  by 
a  senior  official  and  will  focus  on 
assisting  U.S.  franchise  companies  to 
launch  or  increase  their  business  in  the 
Indian  market.  The  mission  will  help 
participating  firms  gain  market  insight, 
make  industry  contacts,  solidify 
business  strategies,  and  advance  specific 
projects,  with  the  goal  of  increasing  U.S. 
business  in  India. 

India  is  witnessing  an  unprecedented 
consumption  boom.  While  the  rest  of 
the  world  still  faces  the  impact  of  the 
economic  slowdown,  India  is  growing  at 
approximately  8%  per  year,  the  second 
fastest  growing  economy  in  the  world. 
This  rapidly  growing  economy  has  led 
to  a  population  of  over  300-350  million 
middle-income  Indians  with  high 
disposable  incomes.  This  group 
continues  to  fuel  the  consumption 
demand  in  India.  Mission  participants 
will  have  a  first-hand  opportunity  to 
assess  the  market  potential  in  India  and 
meet  with  key  partners.  The  mission 
will  include  business-to-business 
matchmaking  appointments  with 
potential  master  and  regional  investors, 
networking  events  and  meetings  with 
potential  investors.  The  delegation  will 
be  comprised  of  U.S.  franchise 
representatives  in  various  industry 
sectors  with  the  potential  to  open  or 
increase  operations  in  India. 

Commercial  Setting 

India  is  a  rapidly  changing  country. 
The  many  factors  that  contribute  to 
increasing  consumption  there  include 
the  emergence  of  a  young  urban  elite 
population  with  increasing  disposable 
income,  changing  lifestyles,  mounting 
aspirations,  penetration  of  satellite  TV, 
increasing  appetite  for  western  goods, 
international  exposure,  options  for 
quality  retail  space,  and  greater  product 
choice  and  availability.  The  greater 
demand  for  goods  in  India  is  in  turn 
generating  a  greater  demand  for 
franchises. 

The  franchise  market  in  India  has  the 
potential  to  grow  to  $20  billion  by  2020. 
Franchising  in  India  is  growing  at  an 
impressive  rate  of  approximately  30% 
per  year.  Presently,  there  are  1,200 
franchisors  in  India,  of  which  25%  are 
of  international  origin,  with  U.S. 
companies  the  most  prevalent.  The  top 
prospects  for  franchising  include:  Food, 
education,  retail,  beauty  salons/ 
cosmetics,  business  services,  apparel 
and  travel/tourisni.  Based  on  these 
market  trends  and  previous  successes  at 
post,  we  will  focus  on  food,  health/ 
wellness,  and  services  franchisors,  as 
these  represent  the  largest  growth  areas 
for  U.S.  firms. 

•  Food  Franchising:  The  Indian  food 
franchise  sector  is  on  fast-track  growth 


in  India.  The  organized  food  and 
beverage  retail  sector  is  worth 
approximately  $280  million  and  is 
growing  at  25-30%  annually,  with 
franchises  constituting  approximately 
17%  of  this  growth.  Food  chains  such 
as  Yum  Brands,  McDonalds,  Dominos, 
and  Cafe  Coffee  Day  have  aggressive 
expansion  plans  for  India.  Yum  Brands, 
the  parent  company  of  the  Kentucky 
Fried  Chicken  and  Pizza  Hut  fast-food 
chains,  plans  to  add  40—60  restaurants 
in  the  next  12-18  months.  Dominos 
Pizza  India  has  announced  an 
investment  of  $55-58  million  in  India 
over  the  next  three  years  for  expanding 
its  retail  fast  food  chain  and 
manufacturing  capacities. 

•  Services:  Contributing  over  50%  to 
India’s  GDP  during  FY  2009  (April  2008 
to  March  2009),  the  services  sector 
holds  the  key  for  India’s  rapid  economic 
growth.  Education  and  training  services, 
professional  .services,  and  hospitality 
services  tops  the  list  of  growing 
subsectors  in  the  services  franchise 
sector. 

•  Health  &■  Wellness:  The  $520 
million  Indian  fitness  market  is  growing 
at  40%  annually.  The  Indian 
population,  particularly  young  Indians, 
support  the  demand  for  personal  fitness 
products.  Middle  class  Indians  are 
increasingly  spending  their  disposable 
income  on  spa  treatments,  health  clubs, 
and  wellness  programs  due  to  a  growing 
awareness  to  lifestyle  diseases,  peer- 
influence  and  exposure  to  media  and 
advertising. 

Now  is  the  tirne  for  U.S.  franchises  to 
enter  the  Indian  market.  After  years  of 
advocacy  efforts,  in  December  2009  the 
Government  of  India  announced  a 
liberalized  policy  that  royalty 
payments/franchise  fees  (both  one  time 
and  ongoing)  will  not  need  prior 
approval  from  Government  authorities, 
including  the  Reserve  Bank  of  India.  In 
addition,  the  caps  of  $2  million  on  one 
time  fees  and  5%  on  ongoing  fees  have 
now  been  removed.  With  these  hurdles 
cleared,  more  U.S.  franchises  will  seek 
opportunities  in  India. 

Mission  Goals 

The  goals  of  the  U.S.  Franchise  Trade 
Mission  to  India  are  to:  (1)  Introduce 
U.S.  mission  participants  to  the  vibrant 
Indian  market,  especially  in  the  three 
main  metropolitan  cities  of  Mumbai. 
Hyderabad  and  New  Delhi;  (2)  assess 
current  and  future  business  prospects  by 
establishing  valuable  contacts  with 
prospective  investors,  franchisors,  and 
franchisees;  and  (3)  develop  market 
knowledge  and  relationships  leading  to 
U.S.  export  sales. 
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Mission  Scenario 

The  trade  mission  will  be  a 
springboard  for  U.S.  companies 
planning  to  enter  the  Indian  market. 
Besides  learning  first-hand  about  the 
market  and  its  potential,  the  trade 
mission  will  help  U.S.  franchisors  to 
initiate  or  expand  their  business  in 
India  by  providing  business-to-business 
introductions  and  market  access 
information.  The  mission  will  also 
provide  networking  opportunities  for 
participating  companies.  The  trade 
mission  participants  will  have  the 
opportunity  to  participate  in  briefings, 
one-on-one  matchmaking  meetings,  site 
visits,  and  networking  receptions. 

The  first  stop  on  the  mission  itinerary 
is  Mumbai,  the  business  and  financial 
center  of  India,  to  participate  in 
matchmaking  meetings,  briefings  with 
industry  associations,  and  a  networking 
reception.  CS  Mumbai  will  arrange 
matchmaking  meetings  with  potential 
fi"anchisees  as  well  as  investors.  CS 
Mumbai  will  seize  opportunities  to  tap 
into  the  wealth  of  industry  contacts  and 
offer  matchmaking,  and  networking 
opportunities  for  the  mission  members. 

Then  the  group  will  travel  to 
Hyderabad,  a  booming  organized 
franchise  market  in  India  and  a 
destination  of  many  global  franchise 
brands.  Hyderabad  is  the  capital  of  the 
state  of  Andhra  Pradesh  and  has  a 
population  of  7  million.  Hyderabad  is 
India’s  5th  largest  metropolis  and  is 
gaining  recognition  as  a  dynamic  trade 
and  franchise  investment  destination  for 
many  U.S.  franchisors,  such  as  Church’s 
Chicken  (the  first  outlet  in  India)  Hard 
Rock  Cafe,  Curves,  and  more.  The  trade 
mission  participants  will  have  the 
opportunity  to  participate  in  briefings,  a 
networking  reception,  and  one-on-one 
meetings. 

Finally,  the  delegation  will  visit  New 
Delhi,  the  capital  city  of  India.  New 
Delhi  is  the  largest  commercial  center  of 
North  India  and  is  one  of  the  fastest 
growing  cities  in  Asia.  Along  with  its 
satellite  towns.  New  Delhi  is  the  sixth 
largest  metropolitan  region  in  the  world, 
with  an  estimated  population  of  20 
million,  and  has  a  buoyant  private 
sector.  With  more  than  160  embassies 
and  an  ever-growing  expatriate 
population.  New  Delhi  is  a 
cosmopolitan  city,  with  its  own  multi¬ 
ethnic  and  multi-cultural  presence. 

Participation  in  the  mission  will 
include  the  following: 

•  Pre-travel  briefings/webinars; 

•  Embassy/Consulate,  and  Industry 
briefings; 

•  Pre-scheduled  meetings  with 
potential  partners,  investors,  and 
franchisors  in  Mumbai,  Hyderabad,. and 
New  Delhi; 


•  Airport  transfers  in  Mumbai, 
Hyderabad,  and  New  Delhi; 

•  Participation  in  industry  receptions 
in  Mumbai,  Hyderabad  and  New  Delhi; 

•  Site  visits  in  Mumbai  and  New 
Delhi; 

•  Newspaper  advertisements  in  the 
three  cities  featuring  the  participating 
companies. 

The  precise  schedule  will  depend  on 
the  specific  goals  and  objectives  of  the 
mission  participants. 

Proposed  Mission  Timetable — April  10- 
15, 2011 

Mumbai — April  10-12,  2011 

Sunday — April  10,  2011 
— Arrive  in  Mumbai 
Monday,  April  11,  2011 
— Briefing 

— One-on-one  matchmaking  meetings 
— Evening  Networking  reception  hosted 
by  the  Mumbai  Consul  General 
Tuesday,  April  12,  2011 
— Morning  Site  Visit 
— Afternoon/Evening  departure  for 
Hyderabad 

Hyderabad — April  12-13,  201 1 

Arrive  in  Hyderabad  and  check  into 
hotel 

— Evening  Networking  reception  hosted 
by  the  Hyderabad  Consul  General 
Wednesday— April  13,  2011 
— One-on-one  matchmaking  meetings 
— Late  Evening  depart  for  New  Delhi 
— Arrive  in  New  Delhi  and  check  into 
hotel 

New  Delhi — A pril  14-15,  2011 

Thursday — April  14,  2011 
— Morning — Site  visit  to  Select  City 
Walk,  an  upscale  mall  located  in 
South  Delhi  that  houses  numerous 
franchisee  outlets.  Site  visit  followed 
by  hosted  lunch. 

— Evening  Networking  reception  hosted 
by  the  Minister  Consular  for 
Commercial  Affairs 
Friday — April  15,  2011 
— One-on-one  matchmaking  meetings 
— Late  evening/early  morning 

(Saturday)  flight  back  to  the  United 
States 

Participation  Requirements 

All  parties  interested  in  participating 
in  the  Trade  Mission  to  India  must 
complete  and  submit  an  application  for 
consideration  by  the  Department  of 
Commerce.  All  applicants  will  be 
evaluated  on  their  ability  to  meet  certain 
conditions  and  best  satisfy  the  selection 
criteria  as  outlined  below.  This  mission 
is  designed  for  a  minimum  of  12 
companies  to  participate  in  the  mission 
from  the  applicant  pool. 


Fees  and  Expenses 

After  a  company  has  been  selected  to 
participate  on  the  mission,  a  payment  to 
the  Department  of  Commerce  in  the 
form  of  a  participation  fee  is  required. 

The  participation  fee  will  be  $4,885  for 
large  firms  and  $4185  for  a  small  or 
medium-sized  enterprise  (SME),*  which 
includes  one  representative.  The  fee  for 
each  additional  firm  representative 
(large  firm  or  SME)  is  $750. 

•  An  SME  is  defined  as  a  firm  with  500  or 
fewer  employees  or  that  otherwise  qualifies 
as  a  small  business  under  SBA  regulations 
(see  http://www.sba.gov/services/ 
contractingopportunities/ 
sizestandardstopics/index.html)-  Parent 
companies,  affiliates,  and  subsidiaries  will  be 
considered  when  determining  business  size. 
The  dual  pricing  schedule  reflects  the 
Commercial  Service’s  user  fee  schedule  that 
became  effective  May  1 ,  2008  (for  additional 
information  see  http://www.export.gov/ 
newsletter/march2008/initiatives.html). 

Expenses  for  lodging,  some  meals, 
incidentals,  and  travel  (except  for 
transportation  to  and  from  airports  in¬ 
country)  will  be  the  responsibility  of 
each  mission  participant. 

Conditions  for  Participation 

•  An  applicant  must  submit  a 
completed  and  signed  mission 
application  and  supplemental 
application  materials,  including 
adequate  information  on  the  company’s 
products  and/or  services,  primary 
market  objectives,  and  goals  for 
participation.  If  the  U.S.  Department  of 
Commerce  receives  an  incomplete 
application,  the  Department  may  reject 
the  application,  request  additional 
information,  or  take  the  lack  of 
information  into  account  when 
evaluating  the  applications. 

•  Each  applicant  must  also  certify 
that  the  products  and  services  it  seeks 
to  export  through  the  mission  are  either 
produced  in  the  United  States,  or,  if  not, 
marketed  under  the  name  of  a  U.S.  firm 
and  have  at  least  fifty-one  percent  U.S. 
content. 

Selection  Criteria  for  Participation 

•  Suitability  of  the  company’s 
products  or  services  to  the  mission 
goals. 

•  Applicant’s  potential  for  business 
in  India,  including  likelihood  of  exports 
resulting  from  the  mission. 

•  Consistency  of  the  applicant’s  goals 
and  objectives  with  the  stated  scope  of 
the  mission. 

•  Additional  factors,  such  as  diversity 
of  company  size,  type,  location,  and 
demographics,  may  also  be  considered 
during  the  review  process. 

Referrals  from  political  organizations 
and  any  documents  containing  . 
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references  to  partisan  political  activities 
(including  political  contributions)  will 
be  removed  from  an  applicant’s 
submission  and  not  considered  during 
the  selection  process. 

Timeframe  for  Recruitment  and 
Applications 

Mission  recruitment  will  be 
conducted  in  an  open  and  public 
manner,  including  publication  in  the 
Federal  Register,  posting  on  the 
Commerce  Department  trade  mission 
calendar  {http://www.ita.doc.gov/ 
doctm/ tmcal.html)  and  other  Internet 
web  sites,  press  releases  to  general  and 
trade  media,  direct  mail,  notices  by 
industry  trade  associations  and  other 
multiplier  groups,  and  publicity  at 
industry  meetings,  symposia, 
conferences,  and  trade  shows. 
Recruitment  for  the  mission  will  begin 
immediately  and  conclude  no  later  than 
February  18,  2011.  We  will  inform 
applicants  of  selection  decision  as  soon 
as  possible  after  February  18,  2011. 
Applications  received  after  that  date 
will  he  considered  only  if  space  and 
scheduling  constraints  permit. 

Contact  Information 

Newport,  CA  U.S.  Export  Assistance 
Center 

Kristin  Houston,  Senior  International 
Trade  Specialist  &  CS  Global 
Franchise  Team  Leader,  Tel: 
949-660-1688,  ext.  314,  E-mail; 
Kristin.Houston@trade.gov. 

U.S.  Commercial  Service  in  India 

Mala  Vehkat,  Commercial  Specialist, 

'  Chennai,  Tel:  (91-44)  2857  4293, 
E-mail:  Mala.Venkat@trade.gov. 

Aliasgar  Motiwala,  Commercial 
Specialist,  Mumbai,  Tel;  (91-22)  2265 
2511,  E-mail: 

Aliasgar.Motiwala@trade.gov. 

Sathya  Prabha,  Commercial  Assistant, 
Hyderabad,  Tel:  (91-40)  2330  4025, 
Sathya.prahha@trade.gov. 

Smita  Joshi,  Commercial  Assistant,  New 
Delhi,  Tel:  (91-11)  2347  2226,  E-Mail: 
smita.joshi@trade.gov. 

Karen  A.  Dubin, 

Global  Trade  Programs,  U.S.  Commercial 
Service,  Office  of  Trade  Missions. 

[FR  Doc.  2010-23963  Filed  9-23-10;  8:45  am] 

BILLING  CODE  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Membership  of  the  National  Oceanic 
and  Atmospheric  Administration 
Performance  Review  Board 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 

ACTION:  Notice  of  Membership  of  the 
NOAA  Performance  Review  Board. 

SUMMARY:  In  accordance  with  5  U.S.C. 
4314(c)(4),  NOAA  announces  the 
appointment  of  members  who  will  serve 
on  the  NOAA  Performance  Review 
Board  (PRB).  The  NOAA  PRB  is 
responsible  for  reviewing  performance 
appraisals  and  ratings  of  Senior 
Executive  Service  and  Senior 
Professional  members  and  making 
written  recommendations  to  the 
appointing  authority  on  retention  and 
compensation  matters,  including 
performance-based  pay  adjustments, 
awarding  of  bonuses  and  reviewing 
recommendations  for  potential 
Presidential  Rank  Award  nominees.  The 
appointment  of  members  to  the  NOAA 
PRB  will  be  for  a  period  of  12  months. 
DATES:  Effective  Date:  The  effective  date 
of  service  of  the  three  new  appointees 
to  the  NOAA  Performance  Review 
Board  is  September  30,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Heyob,  Executive  Resources 
Program  Manager,  Workforce 
Management  Office,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  (301)  713-6350. 

SUPPLEMENTARY  INFORMATION:  The 
names  and  position  titles  of  the 
members  of  the  NOAA  PRB  are  set  forth 
below: 

Louisa  Koch,  Directoi,  Office  of 
Education  Office  of  Education. 

Maureen  E.  Wylie,  Chief  Financial 
Officer  Office  of  the  Chief  Financial 
Officer. 

Rebecca  J.  Lent,  Director, 

International  Affairs  National  Marine 
Fisheries  Service. 

Alexander  E.  MacDonald,  Deputy 
Assistant  Administrator,  Laboratories 
and  Cooperative  Institutes  and  Director, 
ESRL  Oceanic  and  Atmospheric 
Research. 

Russell  F.  Smith,  III,  Deputy  Assistant 
Secretary  for  International  Fisheries 
Office  of  the  Under  Secretary  for  Oceans 
and  Atmosphere. 


Michael  V.  Culpepper,  Chief  Human 
Capital  Officer  National  Institute  of 
Standards  and  Technology,  DOC. 

Charles  S.  Baker,  Deputy  Assistant 
Administrator,  NESDIS  National 
Environmental  Satellite,  Data  and 
Information  Service. 

David  M.  Kennedy,  Acting  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management  National 
Ocean  Service. 

Laura  K.  Furgione,  Deputy  Assistant 
Administrator  for  Weather  Service 
National  Weather  Service. 

John  S.  Gray  III,  Director,  Legislative 
and  Intergovernmental  Affairs  Office  of 
Legislative  and  Intergovernmental 
Affairs. 

Craig  N.  McLean,  Deputy  Assistant 
Administrator  for  Programs  and 
Administration,  Office  of  Oceanic  and 
Atmospheric  Research. 

Samuel  D.  Rauch  III,  Deputy  Assistant 
Administrator  for  Regulatory  Programs, 
National  Marine  Fisheries  Service. 

Dated:  September  14,  2010. 

Jane  Lubchenco, 

Under  Secretary  of  Commerce  for  Oceans  and 
Atmosphere. 

[FR  Doc.  2010-23959  Filed  9-23-10:  8:45  am] 

BILLING  CODE  3510-12-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Firms  for 
Determination  of  Eligibility  to  Apply  for 
Trade  Adjustment  Assistance 

agency:  Economic  Development 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  and  Opportunity  for 
Public  Comment. 

Pursuant  to  Section  251  of  the  Trade 
Act  of  1974,  as  amended  (19  U.S.C.  2341 
et  seq.),  the  Economic  Development 
Administration  (EDA)  has  received 
petitions  for  certification  of  eligibility  to 
apply  for  Trade  Adjustment  Assistance 
from  the  firms  listed  below. 

Accordingly,  EDA  has  initiated 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  of  these 
firms  contributed  importantly  to  the 
total  or  partial  separation  of  the  firm’s 
workers,  or  threat  thereof,  and  to  a 
decrease  in  sales  or  production  of  each 
petitioning  firm. 
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List  of  Petitions  Received  by  EDA  for  Certification  of  Eligibility  To  Apply  for  Trade  Adjustment 

Assistance  9/8/2010  Through  9/16/2010 


Firm  name 

Address 

Date 

accepted  for 
investigation 

Products 

Amron  Enterprises,  LLC  . 

1205  N.  Frankoma  Rd., 
Sapulpa,  OK  74066, 

09/13/10 

The  firm  manufactures  heat  exchanger  component  parts  and 
full  assemblies. 

Autotrol  Corporation . 

365  East  Prairie  Street,  Crys¬ 
tal  Lake,  IL  60014-4414. 

09/13/10 

The  firm  manufactures  gear  motors. 

Baker  Manufacturing,  Inc . 

11121  Valley  Ave  E.,  Puy¬ 
allup,  WA  98372. 

09/10/10 

The  firm  performs  machining  on  aluminum,  steel  and  exotic 
metals. 

Circuit  Check,  Inc  . 

1 

6550  Wedgwood  Road,  Maple 
Grove,  MN  55311-3643. 

09/13/10 

! 

The  firm  manufactures  electronic  integrated  circuit  and  proc¬ 
essor  test  fixtures  for  circuit  cards,  modules  and  fully  as- 
i  sembled  products. 

Genplex,  Inc . 

7  Industrial  Park  Road, 
Skowhegan,  ME  04976. 

09/14/10 

The  firm  manufactures,  extruded  plastic  products  (tubing  and 
profile  extrusions). 

M-C  Industries,  Inc. 
d/b/a  Polo  Custom  Products. 

3601  S.W.  29th  St.  Suite  250, 
Topeka,  KS  66614-2074. 

09/09/10 

The  firm  manufactures  pouches,  bags,  carrying  cases  and 
decorated  apparel  utilizing  custom  industrial  sewing,  RF 
welding,  embroidery  and  silk  screen. 

Simpson  Door  Company  . 

400  Simpson  Avenue, 
McCleary,  WA  98557. 

09/14/10 

The  firm  manufactures  exterior  &  interior  wood  doors. 

Spinco  Metal  Products,  Inc . 

1  Country  Club  Drive,  New¬ 
ark,  NY  14513-1250. 

09/13/10 

The  firm  manufactures  copper  and  brass  tubing  and  assem¬ 
blies  for  refrigeration  and  HVAC. 

Any  party  having  a  substantial 
interest  in  these  proceedings  may 
request  a  public  hearing  on  the  matter. 

A  written  request  for  a  hearing  must  be 
submitted  to  the  Trade  Adjustment 
Assistance  for  Firms  Division,  Room 
7106,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  ten  (10)  calendar  days 
following  publication  of  this  notice. 

Please  follow  the  requirements  set 
forth  in  EDA’s  regulations  at  13  CFR 
315.9  for  procedures  to  request  a  public 
hearing.  The  Catalog  of  Federal 
Domestic  Assistance  official  number 
and  title  for  the  program  under  which 
these  petitions  are  submitted  is  11.313, 
Trade  Adjustment  Assistance  for  Firms. 

Dated;  September  17,  2010. 

Miriam ).  Kearse, 

Program  Team  Lead. 

(FR  Doc.  2010-23961  Filed  9-23-10;  8:45  am] 
BILUNG  CODE  3510-24-r> 


I  DEPARTMENT  OF  COMMERCE 

^  Foreign-Trade  Zones  Board 

i 

;l  Foreign-Trade  Zone  189 — Kent/Ottawa/ 

I  Muskegon  Counties,  Michigan  Site 

^  Renumbering  Notice 

j  Foreign-Trade  Zone  189  was 

approved  by  the  FTZ  Board  on  January 
15.  1993  (Board  Order  616,  58  FR  6614, 
2/1/1993)  and  currently  consists  of 
I  seven  “sites”  totaling  236  acres  in  Kent, 

Ottawa  and  Muskegon  Counties, 

B  Michigan.  The  current  update  does  not 

alter  the  physical  boundaries  that  have 
I  previously  been  approved,  but  instead 

I  involves  an  administrative  renumbering 


that  separates  certain  non-contiguous 
sites  for  record-keeping  purposes. 

Under  this  revision,  the  site  list  for 
FTZ  189  will  be  as  follows:  Site  1  (8 
acres)  located  at  44th  Street  and  Clay 
Avenue  in  the  City  of  Wyoming,  Kent 
County;  Site  2  (18  acres)  located  at  1920 
Lakeshore  Drive  in  the  City  of 
Muskegon,  Muskegon  County;  Site  3  (64 
acres)  located  at  5353  52nd  Street  in 
Cascade  Township,  Kent  County, 
adjacent  to  Kent  County  International 
Airport;  Site  4  (40  acres)  located  at  500 
Mart  Street  in  the  City  of  Muskegon, 
Muskegon  County;  Site  5  (5  acres) 
located  at  449  Howard  Avenue  in 
Holland  Township  in  Ottawa  County; 
Site  6  (80  acres)  located  at  48th  & 
Thornapple  River  Drive  in  Cascade 
Township,  Kent  County;  Site  7  (500,000 
sq.  ft.)  located  at  1210  and  1218  East 
Pontaluna  Road,  Norton  Shores, 
Muskegon  County;  Site  8  (15  acres) 
located  at  900  Hall  Street  SW.,  Grand 
Rapids,  Kent  County;  and.  Site  9  (6 
acres)  located  at  2900  Dixie  Street, 
Grandville,  Kent  County. 

For  further  information,  contact 
Elizabeth  Whiteman  at 
Elizaheth.Whiteman@trade.gov  or  (202) 
482-0473. 

Dated;  September  20,  2010. 

Andrew  McGilvray, 

Executive  Secretary. 

|FR  Doc.  2010-24033  Filed  9-23-10:  8:45  am] 

BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

Foreign-Trade  Zone  114 — Peoria,  IL 
Site  Renumbering  Notice 

Foreign-Trade  Zone  114  was 
approved  by  the  FTZ  Board  on 
December  21,  1984  (Board  Order  288,  50 
FR  1606,  1/11/1985)  and  currently 
consists  of  seven  “sites”  totaling  988 
acres  in  the  Peoria,  Illinois,  area.  The 
current  update  does  not  alter  the 
physical  boundaries  that  have 
previously  been  approved,  but  instead 
involves  an  administratii^e  renumbering 
that  separates  certain  non-contiguous 
sites  for  record-keeping  purposes. 

Under  this  revision,  the  site  list  for 
FTZ  114  will  be  as  follows;  Site  1  (88 
acres)  located  at  1925  Darst  Street, 
Peoria;  Site  2  (150  acres)  located  at  603 
North  Main  Street,  East  Peoria;  Site  4  (2 
acres)  located  at  5703  West  Smithville 
RoadiBartonville;  Site  5  (37  acres) 
located  at  278  Koch  Street,  Pekin;  Site 
6  (17  acres)  located  at  6409  West 
Smithville  Road,  Bartonville;  Site  7  (360 
acres)  located  at  the  former  Chanute  Air 
Force  Base,  601  S.  Century  Boulevard, 
Rantoul;  Site  8  (333  acres)  located  at  659 
Knox  Road  1440N  (U.S.  150  East  and  I- 
74),  Galesburg;  and.  Site  9  (145,000  sq. 
ft.)  located  at  2314  E.  Wilkins  Drive, 
Mossville. 

For  further  information,  contact 
Elizabeth  Whiteman  at 
Elizabeth.Whiteman@trade.gov  or  (202) 
482-0473. 
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Dated:  September  17,  2010. 

Andrew  McGilvray, 

Executive  Secretary. 

[FR  Doc.  2010-24035  Filed  9-23-10;  8:45  am] 

BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XY60 

Taking  and  Importing  Marine 
Mammals;  Taking  Marine  Mammals 
Incidental  to  Missile  Launch 
Operations  from  San  Nicolas  Island, 

CA 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO  A  A), 
Department  of  Commerce. 

ACTION:  Notice;  request  for  comments 
on  proposed  revised  Letter  of 
Authorization. 

SUMMARY:  In  June,  2009,  pursuant  to  the 
Marine  Mammal  Protection  Act 
(MMPA),  NMFS  issued  regulations  to 
govern  the  unintentional  taking  of 
marine  mammals  incidental  to  U.S. 

Navy  (Navy)  missile  launch  operations, 
a  military  readiness  activity,  from  San 
Nicolas  Island  (SNI),  California,  for  the 
period  of  June  2009  through  June  2014. 
The  second  Letter  of  Authorization 
(LOA)  for  the  incidental  take  of  marine 
mammals  during  the  described  activities 
and  specified  timeframes  is  effective 
from  June  4,  2010,  through  June  3,  2011. 
Following  issuance  of  the  LOA,  the 
Navy  submitted  a  revised  monitoring 
plan  for  their  activities  at  SNI.  NMFS  is 
proposing  to  issue  a  revised  LOA,  which 
would  incorporate  the  revised 
monitoring  plan,  to  replace  the  one  that 
is  currently  in  effect. 

DATES:  Comments  and  information  must 
be  received  no  later  than  October  25, 
2010. 

ADDRESSES:  Comments  on  the  revised 
monitoring  plan  should  be  addressed  to 
Michael  Payne,  Chief,  Permits, 
Conservation,  and  Education  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  The  mailbox  address  for 
providing  email  comments  is  PRl.0648- 
XY60@noaa.gov.  NMFS  is  not 
responsible  for  email  comments  sent  to 
addresses  other  than  the  one  provided 
here.  Comments  sent  via  email, 
including  all  attachments,  must  not 
exceed  a  10-megabyte  file  size. 

Instructions:  All  comments  received 
are  a  part  of  the  public  record  and  will 


generally  be  posted  to  http:// 
www.nmfs.noaa.gov/pr/permits/ 
incidental.htm  without  change.  All 
Personal  Identifying  Information  (for 
example,  name,  address,  etc.) 
voluntarily  submitted  by  the  commenter 
may  be  publicly  accessible.  Do  not 
submit  Confidential  Business 
Information  or  otherwise  sensitive  or 
protected  information. 

A  copy  of  the  revised  monitoring  plan 
may  be  obtained  by  writing  to  the 
address  specified  above,  telephoning  the 
contact  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT),  or  visiting  the 
internet  at:  http://www.nmfs.noaa.gov/ 
pr/permits/incidental.htm.  Documents 
cited  in  this  notice  may  also  be  viewed, 
by  appointment,  during  regular  business 
hours,  at  the  aforementioned  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Magliocca,  Office  of  Protected 
Resources,  NMFS,  301-713-2289,  or 
Monica  DeAngelis,  NMFS,  562-980- 
3232. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional,  taking  of 
small  numbers  of  marine  mammals  by 
U.S.  citizens  who  engage  in  a  specified 
activity  (other  than  commercial  fishing) 
within  a  specified  geographical  region  if 
certain  findings  are  made  and 
regulations  are  issued.  However,  for 
military  readiness  activities,  the 
National  Defense  Authorization  Act 
(Public  Law  108-136)  removed  the 
“small  numbers”  and  “specified 
geographical  region”  limitations.  Under 
the  MMPA,  the  term  “take”  means  to 
harass,  hunt,  capture,  or  kill,  or  to 
attempt  to  harass,  hunt,  capture,  or  kill 
marine  mammals. 

Authorization  may  be  granted  for 
periods  up  to  5  years  if  NMFS  finds, 
after  notification  and  opportunity  for 
public  comment,  that  the  taking  will 
have  a  negligible  impact  on  the  species 
or  stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means  of 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
for  monitoring  and  reporting  of  such 
taking. 


Regulations  governing  the  taking  of 
Northern  elephant  seals  [Mirounga 
angustirostris],  Pacific  harbor  seals 
[Phoca  Vitalina  richardsi),  and 
California  sea  lions  {Zalophus 
californianus),  by  harassment, 
incidental  to  missile  launch  operations 
at  SNI,  were  issued  on  June  2,  2009,  and 
remain  in  effect  until  June  2,  2014  (74 
FR  26580).  The  most  recent  LOA  under 
these  regulations  was  issued  on  June  4, 
2010  (75  FR  28587).  For  more  detailed 
information  on  this  action,  please  refer 
to  these  documents.  The  regulations  and 
LOA  include  mitigation,  monitoring, 
and  reporting  requirements  for  the 
incidental  take  of  marine  mammals 
during  missile  launches  at  SNI. 

Northern  elephant  seals.  Pacific  harbor 
seals,  and  California  sea  lions  are  found 
on  various  haul-out  sites  and  rookeries 
on  SNI.  The  current  LOA  authorizes 
take  of  the  three  pinniped  species  listed 
above  that  may  result  from  the 
launching  of  up  to  40  missiles  from  SNI 
per  year.  Up  to  10  launches  per  year 
may  occur  at  night.  Nighttime  launches 
will  only  occur  when  required  by  the 
test  objectives,  e.g.,  when  testing  the 
Airborne  Laser  system.  The  noise 
generated  by  Navy  activities  may  result 
in  the  incidental  harassment  of 
pinnipeds,  both  behaviorally  and  in 
terms  of  physiological  (auditory) 
impacts.  The  noise  and  visual 
disturbances  from  missile  launches  may 
cause  the  animals  to  move  towards  or 
enter  the  water.  The  current  LOA 
authorizes  the  following  numbers  of 
pinnipeds  to  be  incidentally  taken  by 
Level  B  harassment  annually:  474 
Northern  elephant  seals;  467  Pacific 
harbor  seals;  and  1,606  California  sea 
lions. 

Summary  of  the  Modification 

On  June  7,  2010,  NMFS  received  a 
revised  monitoring  plan  for  vehicle 
launches  at  SNI,  California,  in 
association  with  an  LOA  issued  on  June 
4,  2010  and  in  effect  through  June  3, 
2011.  The  revised  monitoring  plan  was 
updated  to  reflect  new  equipment  and 
procedures  proposed  by  the  Navy,  along 
with  a  proposal  to  discontinue  tcu-geted 
monitoring  of  Northern  elephant  seals. 
After  reviewing  the  revised  monitoring 
plan,  the  Marine  Mammal  Commission 
(Commission)  further  recommended 
that  the  Navy  obtain,  analyze,  and 
review  existing  information  regarding 
potential  displacement  of  Northern 
elephant  seals,  Pacific  harbor  seals,  and 
California  sea  lions  from  those  rookeries 
and  haul  out  sites  affected  by  launch 
activities.  NMFS  marine  mammal 
surveys  from  SNI  have  since  been 
reviewed  for  any  indications  of 
decreasing  trends  in  pinniped 
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abundance  or  changes  in  distribution 
since  the  take  of  marine  mammals 
incidental  to  launches  from  SNI  were 
authorized  beginning  in  August  2001. 

The  surveys  do  not  indicate  any 
significant  changes  in  abundance  or 
distribution;  therefore,  NMFS  proposes 
that  the  Navy’s  revised  monitoring  plan 
remain  as  is.  The  following  are  the  only 
proposed  modifications  to  the  current 
LOA;  all  other  mitigation  and 
monitoring  requirements  would  remain 
unchanged. 

Nighttime  Launches 

The  Navy  recently  acquired  forward 
looking  infrared  (FLIR)  HS-324 
Command  thermal  imaging  cameras  for 
nighttime  monitoring  of  pinnipeds 
before,  during,  and  after  each  missile 
launch.  Previously,  no  cameras  were 
available  for  nighttime  monitoring  of 
pinniped  haul  out  sites.  The  thermal 
imaging  cameras,  made  by.  FLIR 
Systems,  Inc.,  would  be  located  to 
overlook  haul  out  sites  up  to  6  hours 
prior  to  a  launch,  depending  on  safety 
restrictions.  Placement  of  the  cameras 
would  cause  minimal  disturbance  to 
pinnipeds  and  would  focus  on  a 
subgroup  of  pinnipeds  within  the  haul 
out  aggregation.  The  cameras  record 
data  internally  and  are  capable  of 
storing  more  than  5  hours  of  video; 
however,  they  do  not  record  sound,  so 
no  simultaneous  audio  recording 
separate  from  the  acoustic  monitoring 
data,  collected  as  described  in  the 
regulations  (74  FR  26580)  and  current 
LOA  (75  FR  28587),  would  be  available. 
Navy  biologists  would  make  direct 
visual  observations  of  the  pinniped 
groups,  prior  to  deployment  of  the 
thermal  imaging  cameras,  in  order  to 
record  weather  conditions,  species, 
locations  of  any  pinnipeds  hauled  out, 
etc. 

Monitoring  of  Northern  Elephant  Seals 

The  Navy  proposes  to  eliminate 
targeted  monitoring  of  Northern 
elephant  seals  during  all  future 
launches  of  Vandal-  and  Coyote-size, 
and  smaller,  vehicles  on  SNI.  During  the 
majority  of  launches  monitored  over  the 
past  9  years.  Northern  elephant  seals 
exhibited  little  reaction  to  vehicle 
launches.  The  Navy’s  most  recent 
monitoring  report  estimated  that  zero 
Northern  elephant  seals  were  harassed 
by  launches  from  SNI.  During  future 
launches.  Northern  elephant  seals 
would  only  be  monitored  if  they  happen 
to  be  alongside  other  monitored 
pinniped  species  (i.e..  Pacific  harbor 
seals  and  California  sea  lions)  and  in  the 
camera’s  field  of  view.  Monitoring  sites 
would  be  chosen  based  primarily  on  the 
presence  of  Pacific  harbor  seals  and 


California  sea  lions.  By  eliminating 
targeted  monitoring  of  Northern 
elephant  seals,  the  Navy  would  focus  on 
these  more  responsive  pinniped  species 
and  remaining  questions  about  the 
frequency  and  extent  of  these  responses. 
All  other  aspects  of  the  Navy’s 
monitoring  requirements,  as  stated  in 
the  regulations  (74  FR  26580)  and 
current  LOA  (75  FR  28587),  would 
remain  the  same. 

Summary  of  Activity  and  Monitoring 
Conducted  During  2010 

The  Navy  submitted  a  preliminary, 
qualitative  review  of  marine  mammal 
monitoring  activities  between  June  4, 
2010,  and  September  1,  2010,  as  part  of 
their  proposal  for  a  revised  monitoring 
plan.  The  review  briefly  describes  two 
single  launches  from  SNI  on  two 
different  days.  These  launches  occurred 
during  daylight  hours.  A  single  Coyote 
missile  was  launched  on  each  of  two 
days,  June  9  and  July  8,  2010,  from  the 
Alpha  Launch  Complex  located  190  m 
(623  ft)  above  sea  level  on  the  west- 
central  part  of  SNI.  For  each  launch, 
three  remote  video  cameras  and  three  or 
four  audio  recorders  were  deployed  at 
varying  distances  from  the  launch  site. 
Trained  staff  also  collected  general 
information  on  environmental 
conditions  and  the  status  and  behavior 
of  focal  animal  groups  prior  to  and 
following  each  launch.  Behavioral 
responses  were  similar  to  those 
observed  during  previously  monitored 
launches.  The  authorized  level  of  take 
was  not  exceeded,  and  no  evidence  of 
injury  or  mortality  was  observed  during 
or  immediately  succeeding  the  launches 
for  the  monitored  pinniped  species. 

Proposed  Authorization 

The  Navy  continues  to  comply  with 
the  requirements  of  the  current  2010 
LOA.  NMFS  has  preliminarily 
determined  that  this  action  would 
continue  to  have  a  negligible  impact  on 
the  affected  species  or  stocks  of  marine 
mammals  on  SNI,  and  there  are  no 
subsistence  uses  of  these  three  pinniped 
species  in  California  waters. 
Accordingly,  NMFS  proposes  to  issue  a 
revised  LOA  to  the  Navy  authorizing  the 
tak^of  three  marine  mammal  species, 
by  harassment,  incidental  to  missile 
launch  activities  from  SNI.  The  revised 
LOA  would  expire  one  year  from  the 
date  of  issuance. 

Dated:  September  20,  2010. 

Helen  M.  Golde, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  2010-24026  Filed  9-23-10;  8:45  am] 
BILUNG  CODE  3510-22-S 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 


SUMMARY:  This  action  adds  services  to 
the  Procurement  List  that  will  be 
provided  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

DATES:  Effective  Date:  10/25/2010. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  S.  Lineback,  Telephone;  (703) 
603-7740,  Fax:  (703)  603-0655,  or  e- 
mail  CMTEFedRe^ AbilityOne.gov. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  6/11/2010  (75  FR  33270-33271) 
and  7/16/2010  (75  FR  41451),  the 
Comrriittee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  of  proposed  additions 
to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  provide  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  provide  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
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End  of  Certification 

Accordingly,  the  following  services 

are  added  to  the  Procurement  List; 

Services 

Service  Type/Location:  Grounds  Maintenance 
Service,  Great  Lakes  Naval  Training 
Genter,  Great  Lakes,  IL. 

NPA:  Challenge  Unlimited,  Inc.,  Alton,  IL. 

Contracting  Activity:  Dept  of  the  Navy,  Naval 
FAC  Engineeering  CMD  Midwest,  Great 
Lakes,  IL. 

Service  Type/Location:  Transcription 
Service,  US  Army,  US  Army  War 
College,  Carlisle,  PA  (Offsite:  5590  Derry 
Street,  Harrisburg,  PA). 

NPA:  InspiriTec,  Inc.,  Wilmington,  DE. 

Contracting  Activity:  Dept  of  the  Army,  PR 
W6BA  ACA,  Carlisle  Barracks,  PA. 

Barry  S.  Lineback, 

Director,  Business  Operations. 

(FR  Doc.  2010-23942  Filed  9-23-10;  8:45  am] 

BILLING  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  the 
Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  the  services  to  the  Procurement 
List  that  will  be  furnished  by  the 
nonprofit  agencies  employing  persons 
who  cU'e  blind  or  have  other  severe 
disabilities. 

Comments  Must  Be  Received  on  or 
Before:  10/25/2010. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  contact:  Patricia  Briscoe, 
Telephone:  (703)  603-7740,  Fax: 

(703)  603-0655,  or  e-mail 
CMTEFedReg<&  AbilityOne.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  will  be  required  to  procure  the 
services  listed  below  from  the  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 


Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
provide  the  services  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  provide 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.G.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

End  of  Certification 

The  following  services  are  proposed 
for  addition  to  Procurement  List 
provided  by  the  nonprofit  agencies 
listed: 

Services 

Service  Type/Location:  Custodial  Service, 
USARC  Young  Hall,  120  Mini  Drive, 
Vallejo,  CA. 

NPA:  Solano  Diversified  Services,  Vallejo, 
CA. 

Contracting  Activity:  Dept  of  the  Army,  XR 
W6BB  ACA  Presidio  of  Monterey, 
Presidio  of  Monterey,  CA. 

Service  Type/Location:  Parts  Machining 

Service,  Defense  Logistics  Agency-wide. 
NPAs:  Arizona  Industries  for  the  Blind, 
Phoenix,  AZ. 

•  Wisconsin  Enterprises  for  the  Blind, 
Milwaukee,  WI. 

The  Lighthouse  for  the  Blind,  Inc.  (Seattle 
Lighthouse),  Seattle,  WA. 

Contracting  Activity:  Defense  Logistics 
Agency,  Fort  Belvoir,  VA. 

Patricia  Briscoe, 

Deputy  Director,  Business  Operations. 

[FR  Doc.  2010-23940  Filed  9-23-10;  8:45  am] 

BILLING  CODE  6353-01-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Technology  Advisory  Committee 
Meeting 

AGENCY:  Commodity  Futures  Trading 
Commission  (“CFTC”)- 
ACTION:  Notice  of  meeting  of  Technology 
Advisory  Committee. 


SUMMARY:  The  Technology  Advisory 
Committee  will  hold  a  public  meeting 
on  October  12,  2010,  from  1  p.m.  to  5 
p.m.,  at  the  CFTC’s  Washington,  DC 
headquarters. 

DATES:  The  meeting  will  be  held  on 
October  12,  2010  firom  1  p.m.  to  5  p.m. 
Members  of  the  public  who  wish  to 
submit  written  statements  in  connection 
with  the  meeting  should  submit  them  by 
October  11,  2010. 

ADDRESSES:  The  meeting  will  take  place 
in  the  first  floor  hearing  room  at  the 
CFTC’s  headquarters,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581.  Written 
statements  should  be  submitted  to: 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581,  attention:  Office  of  the  Secretary. 
Please  use  the  title  “Technology 
Advisory  Committee”  in  any  written 
statement  you  may  submit.  Any 
statements  submitted  in  connection 
with  the  committee  meeting  will  be 
made  available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Gardy,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581,  (202)  418-5354. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  is  as  follows: 

Opening  Remarks 

Overview  of  Meeting  and  Introduction  of 
Presenters 

Panel  1:  CFTC  Staff  Briefing  on 
Disruptive  Trading  Practices  and  New 
Anti-Manipulation  Rulemaking 
Panel  II;  High  Frequency  Trading, 
Algorithmic  Trading  and  Direct 
Market  Access  (DMA)  Rules  and  Best 
Practices 

Panel  III:  Swap  Execution  Facilities 
(SEFs):  Which  Models  Provide  the 
Best  Opportunity  To  Achieve 
Statutory  Goals  and  Support 
Regulatory  Objectives?  Where  does 
technology  need  to  take  us  to  provide 
for  pre-trade  transparency? 

Panel  IV:  Swap  Data  Repositories 
(SDRs):  Real  Time  Reporting,  Data 
Elements,  and  Interim  Requirements; 
Identifying  the  Most  Effective 
Procedures  and  Processes  for  the 
Collection,  Transfer,  and  Aggregation 
of  Data 

Concluding  Remarks  and  Discussion  of 
Topics  for  Next  Meeting 
The  meeting  will  be  webcast  on  the 
CFTC’s  Web  site,  http://www.cftc.gov. 
Members  of  the  public  also  can  listen  to 
the  meeting  by  telephone.  The  public 
access  call-in  numbers  will  be 
announced  at  a  later  date. 
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Authority:  5  U.S.C.  app.  2  10(a)(2) . 
Dated;  September  20,  2010. 

By  the  Commodity  Futures  Trading 
Commission. 

David  A.  Stawick, 

Secretary  of  the  Commission. 

(FR  Doc.  2010-23870  Filed  9-23-10;  8:45  am) 
BILLING  CODE  6351-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Docket  ID  DOD-2010-OS-0125] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Commissary  Agency. 
ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Defense  Commissary 
Agency  proposes  to  add  a  system  of 
records  to  its  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  This  proposed  action  would  be 
effective  without  further  notice  on 
October  25,  2010,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  and  title, 
by  any  of  the  following  methods: 

•  Federal  Rulemaking  Portal:  http:// 
ww'w.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Federal  Docket  Management 
System  Office,  Room  3C843  Pentagon, 
1160  Defense  Pentagon,  Washington,  DC 
20301-1160. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number  for  this  Federal  Register 
document.  The  general  policy  for 
comments  and  other  submissions  from 
members  of  the  public  is  to  make  these 
submissions  available  for  public 
viewing  on  the  Internet  at  http:// 
regulations. gov  as  they  are 
received  without  change,  including  any 
personal  identifiers  or  contact 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Camillo  R.  DeSantis  at  (804)  734-8000, 
X48116. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
Privacy  Officer,  Office  of  General 
Counsel,  Defense  Commissary  Agency, 
1300  E  Avenue,  Fort  Lee,  VA  23801- 
1800. 


The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  September  13,  2010,  to  the 
House  Committee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, . 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  “Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,”  dated  February  8,  1996 
(February  20,  1996;  61  FR  6427). 

Dated:  September  20,  2010. 

Mitchell  S.  Bryman, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

ZDO-001 
SYSTEM  NAME: 

Accountability  Records/Recall  Rosters 

SYSTEM  LOCATIONS: 

Defense  Commissary  Agency  (DeCA), 
1300  E  Avenue,  Fort  Lee,  VA  23801- 
1800. 

DeCA  East,  1300  E  Avenue,  Fort  Lee, 
VA  23801-1800. 

DeCA  West,  3401  Acacia  Street,  Suite 
115,  McClellan,  CA  95652-1002. 

DeCA  Europe,  Building  2780,  Unit 
3060,  APO,  AE,  09021. 

DeCA  Facilities  Construction  and 
Sustainment  Division  (DOF),  2250 
Foulois  Street,  Suite  2,  Lackland  AFB, 
TX  78236-1039. 

DeCA  Construction-Design  Branch 
(AMDF),  2250  Foulois  Street,  Suite  2, 
Lackland  AFB,  TX  78236-1046. 

DeCA  Zones,  Central  Distribution 
Centers  (CDC),  Central  Meat  Processing 
Plants  (CMPP)  and  Stores — A  complete 
listing  of  zone,  CDC,  CMPP  and  store 
locations  at  which  recall  rosters  are 
maintained  can  be  obtained  at 
Headquarters,  Defense  Commissary 
Agency,  Attn:  Continuity  Program 
Manager,  1300  E  Avenue,  Fort  Lee,  VA 
23801-1800. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  DeCA  Federal  employees, 
military  personnel  assigned  or  detailed 
to  DeCA,  contractors  at  the 
headquarters,  region,  zone,  and  store 
level.  Non-DeCA  personnel  whose  job 
responsibilities  include  a  requirement  to 
be  aware  of  the  status  of  DeCA  and  its 
commissaries,  including  Department  of 
Defense  (DoD)  Federal  employees, 
military  service  personnel  not  assigned 
to  DeCA,  personnel  of  the  military 
service  exchange  services  (Army  Air 
Force  Exchange  Service  (AAFES)/Navy 
Exchange  Service  Command 
(NEXCOM)/Marine  Corps  Exchange 


(MCX)/Coast  Guard  Exchange  System 
(CGES)  personnel).  Additional 
informatiommaintained  in  the  system 
includes  DeCA  business  partner’s 
personnel  that  include  personnel  of 
contractors,  manufacturers,  Vendors, 
brokers  and  distributors  doing  business 
with  DeCA). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

First  and  last  name,  organization 
consisting  of  division/ staff  office/ 
region/zone/store;,  mission  essential 
status,  designated  Emergency 
Operations  Center  (EOC)  duty  officer 
status.  Emergency  Relocation  Group 
status,  job  title,  work,  home,  personal 
and  government  cell  phone,  home 
address  (including  directions  to 
facilitate  location),  home  e-mail  address, 
telework  status,  name  of  emergency 
contact  not  residing  in  the  employee’s 
household,  emergency  contact’s  home 
address  (including  directions  to 
facilitate  location),  phone  number  or  e- 
mail  address  of  emergency  contact. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
regulations;  10  U.S.C.  136,  Under 
Secretary  -of  Defense  for  Personnel  and 
Readiness;  10  U.S.C.  147,  Commissaries 
and  Exchanges  and  Other  Morale, 
Welfare,  and  Recreation  Activities; 
National  Security  and  Homeland 
Security  Presidential  Directive-51/ 
Homeland  Security  Presidential 
Directive-20,  National  Continuity 
Policy;  Department  of  Defense  Directive 
3020.26,  Department  of  Defense 
Continuity  Programs;  and  Department  of 
Defense  Instruction  3001.02,  Personnel 
Accountability  in  Conjunction  with 
Natural  or  Manmade  Disasters. 

PURPOSE(S): 

To  notify  designated  DeCA  mission 
essential  personnel.  Emergency  EOC 
duty  officers/members.  Emergency 
Relocation  Group  members,  and  other 
DeCA  personnel,  including  those  on 
pre-designated  telework  status  to  report 
for  duty  during  drills,  emergencies, 
activation  of  the  EOC,  and/or  Continuity 
of  Operations  (COOP)  exercises  or 
operations. 

To  contact  DeCA  personnel  during 
emergency  situations  in  order  to  notify 
them  of  the  status  of  their  place  of  duty 
and  to  determine  their  current  location 
and  current  health,  welfare  and  safety 
status. 

To  contact  designated  emergency 
contacts  of  DeCA  personnel  in  the  event 
efforts  to  contact  personnel  failed  and 
the  current  location,  health,  welfare  and 
safety  status  of  employee  cannot  be 
determined. 

To  communicate  with  non-DeCA 
personnel  whose  job  responsibilities 
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include  a  requirement  to  be  aware  of  the 
status  of  DeCA  and  its  commissaries, 
including  Department  of  Defense  (DoD) 
civilian  personnel,  military  service 
personnel  not  assigned  to  DeCA, 
personnel  of  the  military  service 
exchange  services  (Army  Air  Force 
Exchange  Service  (AAFES)/Navy 
Exchange  Service  Command 
(NEXCOM)/Marine  Corps  Exchange 
(MCX)/Coast  Guard  Exchange  System 
(CGES)  personnel),  and  DeCA  business 
partners  personnel  that  includes 
personnel  of  contractors,  manufacturers, 
vendors,  brokers  and  distributors  doing 
business  with  DeCA. 

To  communicate  with  DeCA  and  non- 
DeCA  personnel  during  non-duty  hours 
as  necessary  to  facilitate  management  * 
and  business  functions  required  for  the 
administration  of  a  24/7,  worldwide 
organization. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act  of  1974,  these 
records  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

To  Federal,  state,  or  local 
governments  during  actual  emergencies, 
exercises  or  continuity  of  operations 
tests  for  the  purpose  of  responding  to 
emergency  situations. 

The  Dob  ‘Blanket  Routine  Uses’  set 
forth  at  the  beginning  of  the  Defense 
Commissary  Agency’s  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

Storage: 

Paper  file  folders  and  electronic 
storage  media. 

RETRIEVABILITY: 

Records  are  retrieved  by  name, 
organization,  mission  essential  status, 
emergency  relocation  group  status, 
telework  status  or  emergency  operations 
duty  officer/member  status. 

SAFEGUARDS: 

Electronic  records  are  maintained  in 
password-protected  network  and 
accessible  only  to  DeCA  personnel, 
management,  and  administrative 
support  personnel  on  a  need-to-know 
basis  to  perform  their  duties.  Access  to 
the  network  where  records  are 
maintained  requires  a  valid  Common 
Access  Card  (CAC).  Electronic  files  and 
databases  are  password  protected  with 
access  restricted  to  authorized  users. 


Paper  records  are  secured  in  locked 
cabinets,  offices,  or  buildings  during 
non-duty  hours.  The  same  security 
standards  currently  applied  to 
individually  issued  CAC  cards  are 
applicable  to  paper  compilations 
limited  to  a  particular  organization 
issued  to  individual  supervisors, 
managers  and  employees  of  that 
organization. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  upon 
termination/departure  of  DeCA 
personnel  or  when  superseded. 

Electronic  records  are  manually  deleted 
from  the  agency  virtual  file  cabinet  - 
under  the  supervision  of  agency  records 
managers  upon  supersession  of  the 
record.  Paper  records  are  shredded 
using  a  cross-cut  shredder  that  reduces 
the  records  to  confetti  form  or  better 
upon  supersession  of  the  record. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Performance  and  Policy  and 
Component  Continuity  Coordinator, 

1300  E  Avenue,  Fort  Lee,  VA  23801- 
1800. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  DeCA,  1300  E  Avenue,  Fort 
Lee,  VA  23801-1800. 

Requests  should  contain  name,  home 
address  and  home  phone  number  for 
positive  identification  of  requester. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer,  DeCA,  1300  E  Avenue,  Foit  Lee, 
VA  23801-1800. 

Requests  should  contain  name,  home 
address  and  home  phone  number  for 
positive  identification  of  requester. 

CONTESTING  RECORD  PROCEDURES: 

The  DeCA  rules  for  accessing  records, 
for  contesting  contents,  and  appealing 
initial  agency  determinations  are 
contained  in  32  CFR  part  327,  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual,  supervisors,  existing 
databases  (/.e.  Defense  Civilian 
Personnel  Data  (DCPDS),  Fouth  Estate 
Personnel  Accountability  and 
Assessment  System  (FEPAAS),  Defense 
Logistics  Agency  (DLA)  and  Office  of 
Personnel  Management  (OPM) 
Electronic  Official  Personnel  File 
(eOPF)),  computer  access  or  information 
security  documentation. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

[FR  Doc.  2010-23876  Filed  9-23-10;  8:45  am] 
BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  North  Branch  Ecorse  Creek,  Flood 
Risk  Management  General 
Reevaluation  Study,  Wayne  County,  Mi 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  LT.S.  Army  Corps  of 
Engineers  (US ACE),  Detroit  District,  is 
issuing  this  Notice  of  Intent  (NOI)  to 
prepare  a  Draft  Environmental  Impact 
Statement  (EIS)  for  flood  risk 
management  measures  along  the  North 
Branch  Ecorse  Creek  (NBEC)  in  Wayne 
County,  ML  The  Draft  EIS  is  being 
prepared  in  conjunction  with  a  General 
Reevaluation  Report  (GRR)  of  the  NBEC 
to  reevaluate  the  feasibility  of  providing 
flood  risk  management  measures.  The 
GRR/EIS  is  being  completed  in 
partnership  with  Wayne  County,  ML 
The  Draft  EIS  will  address  potential 
environmental  impacts  of  the 
construction,  operation,  and 
maintenance  of  a  number  of  structural 
and  non-structural  alternatives  that  will 
be  evaluated  as  part  of  the  GRR  study. 
DATES:  A  public  meeting  on  the  study 
will  be  held  on  October  28,  2010  at  7 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Canfield  Community  Center,  1801 
N.  Beech  Daly  Road,  Dearborn  Heights, 
ML 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  or  questions  concerning  the 
Draft  EIS  please  contact  Ms.  Florence 
Bissell,  Environmental  Analysis  Branch, 
U.S.  Army  Corps  of  Engineers,  Detroit 
District,  477  Michigan  Avenue,  P.O.  Box 
1027,  Detroit,  MI  48231-1027,  at  (313) 
226-3510  or  at 

florence.k.bisselMusace. army. mil. 

SUPPLEMENTARY  INFORMATION: 

Background:  The  NBEC  has 
experienced  severe  flooding  over  the 
last  40  years,  resulting  in  property 
damage,  sewage  back-ups,  road  closures 
and  other  impacts  that  have  threatened 
or  resulted  in  lost  property, 
environmental  and  health  degradation, 
and  lost  economic  value.  Severe 
flooding  in  2000  and  2004  negatively 
impacted  over  9,000  individual 
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properties.  USAGE  Detroit  District,  and 
Wayne  County,  MI  acting  as  the  non- 
federal  sponsor,  have  formed  a 
partnership  to  reevaluate  the  flooding 
issues  along  the  NBEC.  The  GRR/EIS, 
will  update  a  feasibility  study  and  EIS 
completed  by  USAGE  in  1988.  The 
purpose  of  this  GRR/EIS  is  reanalysis  of 
the  federal  interest  in  developing  flood 
risk  management  measures  on  the 
NBEC.  The  analysis  will  include 
reformulation  of  the  authorized  plan 
from  the  1988  study  for  applicability. 
The  GRR/EIS  will  incorporate  a  review 
of  developments  in  the  floodplain 
during  the  last  22  years,  consideration 
of  changing  needs  of  the  local 
communities,  and  current 
environmental  conditions’  When 
complete,  the  GRR/EIS  will  recommend 
if  flood  mitigation  measures  should 
occur  with  federal  assistance.  Federal 
funding  for  the  GRR/EIS  phase 
originates  from  American  Recovery  and 
Reinvestment  Act  funds,  which  requires 
the  GRR/EIS  to  be  developed  on  an 
accelerated  schedule. 

Project  Authority:  The  GRR/EIS  is 
being  completed  based  on  authorization 
by  Section  102  of  the  River  and  Harbor 
Act  of  1966  (Pub.  L.  89-789).  The 
original  study  Feasibility  Report  and 
Environmental  Impact  Statement  for 
Flood  Protection  in  the  Ecorse  Creek 
Drainage  Basin,  Wayne  County, 
Michigan,  1987  (Revised  1988} 
recommended  the  development  of  a 
retention  basin  as  the  selected  plan. 
Gonstruction  of  the  selected  plan  from 
the  1988  feasibility  study  was  further 
authorized  by  Section  101(a)  (14)  of  the 
Water  Resources  Development  Act 
(WRDA)  of  1990.  Gonstruction  never 
occurred.  Project  authorization  was 
extended  in  Section  3179  of  the  WRDA 
of  2007  to  conduct  the  GRR. 

Project  Alternatives:  A  number  of 
flood  risk  management  alternatives  will 
be  evaluated  as  part  of  the  GRR/EIS 
including  retention  basins,  stream 
widening  and  restoration,  flood  walls 
and  levees,  along  with  non-structural 
measures  such  as  management  plans, 
warning  systems  and  property 
acquisition. 

Draft  EIS  Scoping  Process:  The 
scoping  process  for  public  input  will 
involve  Federal,  State,  and  local 
agencies,  along  with  affected  Indian 
tribes,  other  interested  parties  and 
entities.  Goordination  with  natural 
resources  and  environmental  agencies 
will  be  conducted  under  the  Fish  and 
Wildlife  Goordination  Act,  Endangered 
Species  Act,  Glean  Water  Act,  Glean  Air 
Act,  and  the  National  Historic 
Preservation  Act.  A  public  meeting  will 
be  held  [see  DATES)  to  include 
discussion  of  environmental  issues 


associated  with  potential  flood  risk 
management  alternatives. 

Issues  to  be  considered  during  the 
development  bf  the  Draft  EIS  and  public 
review  and  input  process  include: 
aesthetics,  dredged  material  disposal, 
water  quality,  air  and  noise  quality, 
hazardous,  toxic  and  radiological  waste, 
threatened  and  endangered  species, 
environmental  justice,  wetlands, 
historic  properties,  recreation, 
cumulative  impacts,  natural  resource 
mitigation  and  other  issues  that  may 
affect  public  health  and  welfare.  It  is 
estimated  the  Draft  EIS  will  be  available 
for  public  review  and  comment  in  late 
2011. 

John  M.  Niemiec, 

Project  Manager. 

[FR  Doc.  2010-23934  Filed  9-23-10;  8:45  am) 

BILLING  CODE  3720-58-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  a 
Legislative  Environmental  Impact 
Statement  for  the  Proposed  Extension 
of  the  Chocoiate  Mountain  Aeriai 
Gunnery  Range  Land  Withdrawai 

Lead  Agency:  Department  of  the  Navy, 
DoD. 

Cooperating  Agency:  Bureau  of  Land 
Management,  Department  of  the 
Interior. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  and  regulations 
implemented  by  the  Gouncil  on 
Environmental  Quality  (40  Gode  of 
Federal  Regulations  [GFR]  Parts  1500- 
1508),  the  Department  of  the  Navy 
(DoN)  and  the  United  States  Marine 
Gorps  (USMG),  with  the  cooperation  of 
the  Bureau  of  Land  Management  (BLM), 
intends  to  prepare  a  Legislative 
Environmental  Impact  Statement 
(L-EIS)  and  conduct  public  scoping 
meetings  for  the  proposed  extension  of 
the  withdrawal  of  approximately 
226,711  acres  of  public  land  in  Imperial 
and  Riverside  counties,  Galifornia,  for 
continued  military  use  of  the  Ghocolate 
Mountain  Aerial  Gunnery  Range 
(GMAGR). 

The  Galifornia  Military  Lands 
Withdrawal  and  Overflights  Act  of  1994 
(Pub.  L.  103-433)  withdrew  226,711 
acres  of  public  land  to  DoN,  reserving 
these  lands  for  defense-related  purposes 
for  a  period  of  20  years  (until  October 
31,  2014).  The  Act  provides  that  the 
DoN  may  seek  extension  of  the  GMAGR 
withdrawal.  As  part  of  the  withdrawal 


process,  the  Secretary  of  the  Navy  is 
required  to  publish  a  Draft  L-EIS 
addressing  legislative  alternatives  and 
the  effects  of  continued  withdrawal.  The 
GMAGR  Draft  L-EIS  will  evaluate  the 
environmental  effects  of  the  proposal  to 
extend  the  land  withdrawal  for  an 
additional  25  years  (through  2039)  and 
will  evaluate  alternative  actions  to 
restructure  the  existing  range  boundary 
for  improved  efficiency  in  the 
management  of  the  GMAGR  and 
adjacent  lands. 

DATES  AND  ADDRESSES:  DoN  is  initiating 
a  90-day  public  scoping  process  to 
identify  community  interests  and 
specific  issues  to  be  addressed  in  the 
L-EIS,  which  starts  with  the  publication 
of  this  Notice  of  Intent  (NOI).  Four 
public  scoping  meetings  have  been 
scheduled  to  enlist  written  and  oral 
comments  regarding  the  scope  of  the 
Draft  L-EIS  analysis: 

1.  Monday,  December  6,  2010,  5:30 
p.m.  to  8  p.m.,  Yuma  Gounty  Library, 
Rooms  B-t,  2951  S.  21st  Drive,  Yuma, 
Arizona  85364; 

2.  Tuesday,  December  7,  2010,  5:30 
p.m.  to  8  p.m..  Holiday  Inn  Express — El 
Gentro,  Gonference  Room  B,  350 
Smoketree  Drive,  El  Gentro,  Galifornia 
92243; 

3.  Wednesday,  December  8,  2010,  5:30 
p.m.  to  8  p.m..  Holiday  Inn,  1800  E. 

Palm  Ganyon,  Palm  Springs,  Galifornia 
92264; and 

4.  Thursday,  December  9,  2010,  5:30 
p.m.  to  8  p.m.,  San  Diego  Planning 
Gommission  Hearing  Room,  5201  Ruffin 
Road,  Suite  B,  San  Diego,  Galifornia 
92123. 

FOR  FURTHER  INFORMATION  CONTACT: 

GMAGR  L-EIS  Project  Manager  [Attn: 
Kelly  Finn),  NAVFAG  Southwest,  1220 
Pacific  Highway,  San  Diego,  GA  92132- 
5190;  phone  619-532-4452.  Additional 
supplementary  information  regarding 
the  GMAGR  Draft  L-EIS  is  available  at 
http:// 

www.chocoIatemountainrenewaI.com. 
Please  submit  requests  for  special 
assistance,  sign  language  interpretation 
for  the  hearing  impaired,  or  other 
auxiliary  aids  needed  at  the  scoping 
meeting  to  the  L-EIS  Project  Manager  by 
November  26,  2010. 

SUPPLEMENTARY  INFORMATION:  Public 
scoping  meeting  schedules  and 
locations  will  also  be  published  in  local 
newspapers.  The  public  is  invited  to 
attend  these  meetings  to  view  project- 
related  displays,  speak  with  DoN  and 
USMG  representatives,  and  submit 
public  comment  forms  at  information 
stations.  A  court  reporter  will  be 
available  at  the  meetings  to  accept  oral 
comments.  The  scoping  meetings  will 
be  conducted  in  an  informal,  open 
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house  style  meeting  format.  All 
comments  regarding  the  scope  of  issues 
that  should  be  considered  in  the  Draft 
L-EIS  must  be  received  within  90  days 
of  the  publication  date  of  this  notice  to 
ensure  full  consideration  in  the  Draft 
L-EIS  analysis. 

Submitting  Comments:  Federal,  state, 
and  local  agencies  and  interested  parties 
are  encouraged  to  provide  oral  and/or 
written  comments  regarding  the  scope 
of  the  L-EIS,  reasonable  alternatives 
and/or  specific  issues  or  topics  of 
interest  to  the  public.  Comments  may  be 
submitted  by;  (1)  Attending  one  of  the 
public  scoping  open  houses  and 
providing  oral  or  written  comments,  (2) 
submitting  a  comment  form  on  the 
project’s  public  website  at  http:// 
www.chocolatemountainrenewal.com, 
or  (3)  mail.  Written  comments  should  be 
submitted  to  the  L-EIS  Project  Manager 
listed  below  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  written 
comments  on  the  scope  of  the  L-EIS 
should  be  submitted  and/or  postmarked 
no  later  than  December  23,  2010. 

The  USMC  will  consider  all 
comments  received  during  the  scoping 
period.  A  mailing  list  has  been 
assembled  to  facilitate  preparation  of 
the  L-EIS.  Those  on  this  list  will  receive 
notices  and  information  related  to  L-EIS 
preparation.  This  list  includes  local, 
state,  and  federal  agencies  with 
jurisdiction  or  other  interests  in  the 
alternatives.  In  addition,  the  mailing  list 
includes  affected  municipalities  and 
other  interested  parties.  Anyone 
wishing  to  be  added  to  the  mailing  list 
may  request  to  be  added  by  contacting 
the  L-EIS  project  manager  at  the  address 
provided  below. 

Before  including  your  address, 
telephone  number,  email  address,  or 
other  personal  identifying  information 
in  your  comment,  please  be  aware  that 
your  entire  comment — including  any 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
Although  requests  can  be  made  to 
withhold  personal  identifying 
information  from  public  review,  it  may 
not  be  possible  to  keep  this  information 
from  disclosure. 

The  CMAGR  has  served  as  an  aerial 
bombing  and  gunnery  training  range 
since  the  1940s.  The  CMAGR  currently 
provides  more  than  700  square  miles 
(459,000  acres)  of  land,  and  overlying 
and  adjacent  special-use  airspace  that 
extends  laterally  for  several  thousands 
of  square  miles  that,  among  other 
activities,  supports  training  in  air 
combat  maneuvering  and  tactics;  close 
air  support  (where  air-to-ground 
ordnance  is  fired  to  directly  support 
friendly  forces  engaged  in  ground 
combat);  airborne  laser  system 


operations;  air-to-air  gunnery;  and  air- 
to-ground  bombing,  rocketry,  and 
strafing.  Artillery,  demolitions,  small 
arms,  and  Navy  Special  Warfare  training 
are  also  conducted  within  the  range. 

The  CMAGR  is  a  centerpiece  in  a  much 
larger  training  complex  that 
incorporates  adjacent  and  nearby 
special  use  airspaces  and  ranges  to 
support  full-spectrum  combat 
operations  so  that  Marines  can 
realistically  train  as  they  will  fight. 

Purpose  and  Need:  The  purpose  of 
and  need  for  the  proposed  CMAGR 
renewal  is  for  the  DoN  to  retain  a 
military  aircrew  training  range  for  near- 
and  long-term  preparedness  of  United 
States  tactical  air  forces.  Extending  the 
land  withdrawal  will  provide  for  the 
continued  effective  implementation  of 
ongoing  aircrew  training  while 
maintaining  the  flexibility  to  adapt  to 
the  training  needs  of  new  technologies 
as  they  develop.  The  performance  of  air 
operations  in  combat  is  directly  related 
to  the  quality  and  depth  of  training.  The 
CMAGR  provides  a  unique  combination 
of  attributes  that  serve  this  training 
requirement,  including  the  favorable 
location'and  flying  weather;  sufficient 
land  and  airspace;  diverse  terrain;  and 
developed  training  support  facilities. 

The  CMAGR  consists  of 
approximately  459,000  acres  of  desert 
mountain  terrain  in  Imperial  and 
Riverside  counties,  California.  The  land 
jurisdiction  map  of  the  CMAGR  closely 
resembles  a  checkerboard  where  every 
other  section  (640  acres  or  1  square 
mile)  is  managed  by  either  the  DoN  or 
the  Bureau  of  Land  Management  (BLM). 
The  DoN  owns  232,116  acres  of  the 
checkerboard,  while  the  alternate 
sections  of  the  range  (226,711  acres)  are 
made  up  of  withdrawn  lands  managed 
by  the  BLM. 

Since  the  CMAGR  comprises  DoN- 
owned  and  BLM-managed  public  lands, 
environmental  stewardship  for  the 
CMAGR  is  implemented  through  the 
Sikes  Act  for  DoN  land  and  the  Federal 
Land  Policy  and  Management  Act  for 
BLM  land.  Because  the  management 
goals  and  procedures  of  these  acts  differ, 
two  separate  regulatory  schemes  are 
required  to  administer  the  checkerboard 
land  jurisdiction  pattern  of  the  range. 
Currently,  DoN  has  full  administrative 
jurisdiction  to  manage  military  training 
and  resource  management  on  DoN- 
owned  lands  within  the  CMAGR,  and 
the  BLM  is  responsible  for  resource 
management  on  the  alternating  sections 
of  public  lands  withdraiwn  and  reserved 
for  DoN  use. 

Preliminary  Alternatives:  A  range  of 
alternatives,  including  the  no-action 
alternative  required  by  NEPA,  will  be 
considered.  The  L-EIS  will  also 


consider  other  reasonable  alternatives 
that  are  identified  during  scoping  or  the 
preparation  of  the  L-EIS.  Four 
preliminary  action  alternatives  have 
been  identified.  Alternatives  2,  3  and  4 
would  include  restructuring  the 
CMAGR  boundaries  to  more  closely 
follow  ceilain  prominent  geographic 
features,  such  as  aligning  part  of  the 
CMAGR  boundary  to  closely  parallel  but 
no  longer  cross  features  such  as  the 
Bradshaw  Trail  and  Coachella  Canal. 

1.  Alternative  1  would  extend  the 
current  withdrawal  with  no  boundary  or 
jurisdictional  changes,  for  a  period  of  25 
years. 

2.  Alternative  2  would  extend  the 
land  withdrawal  for  a  period  of  25  years 
with  restructured  boundaries  and  would 
allocate  full  administrative  jurisdiction 
for  resource  management  to  DoN,  in 
addition  to  the  military  activities. 

3.  Alternative  3  would  extend  the 
land  withdrawal  for  a  period  of  25  years 
and  transfer  all  custody  and 
accountability  for  the  real  property 
within  both  the  current  withdrawal  and 
the  restructured  boundaries  from  BLM 
to  DoN.  All  responsibility  for  resource 
management  and  use  of  the  lands  would 
then  reside  with  DoN. 

4.  Alternative  4  would  extend  the 
land  withdrawal  for  a  period  of  25  years 
with  the  restructured  boundaries; 
management  of  the  military  activities 
would  remain  with  DoN  and  the 
resource  management  would  remain 
with  BLM. 

5.  Under  Alternative  5,  the  No  Action 
Alternative,  the  existing  land 
withdrawal  for  the  CMAGR,  provided 
by  the  California  Military  Lands 
Withdrawal  and  Overflights  Act  of  1994, 
would  expire.  The  capability  to  support 
existing  and  future  training  activities  at 
the  CMAGR  that  rely  on  these  lands 
would  cease.  No  alternative  range  is 
located  in  the  operational  region  that 
has  the  weapons  training  capacity  of  the 
CMAGR.  Consequently,  aircrew  and 
other  training  terminated  at  the  CMAGR 
by  the  No  Action  Alternative  would 
have  to  be  relocated  to  ranges  elsewhere 
in  the  country  or  curtailed.  Range  clean¬ 
up  operations  at  CMAGR  would  be 
required. 

Environmental  Issues  and  Resources 
To  Be  Examined:  The  Draft  L-EIS  will 
evaluate  the  potential  environmental 
effects  associated  with  each  of  the  above 
alternatives  and  any  additional 
alternatives  developed  during  the 
scoping  period.  Issues  to  be  addressed 
include,  but  are  not  limited  to, 
biological  resources,  cultural  resources, 
geology  and  soils,  hydrology,  noise,  air 
quality,  safety,  hazardous  materials  and 
waste,  socioeconomics  and 
environmental  justice.  Relevant  and 
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reasonable  measures  that  would  avoid 
or  mitigate  environmental  effects  will 
also  be  analyzed.  Additionally,  the 
USMC  will  undertake  any  consultations 
required  by  the  Endangered  Species  Act, 
Clean  Water  Act,  National  Historic 
Preservation  Act,  and  any  other 
applicable  law  or  regulation. 

In  accordance  with  the  Engle  Act  of 
1958,  and  the  Federal  Lands  Policy  and 
Management  Act  of  1976,  the  DoN  is 
required  to  file  an  application  with  the 
BLM  requesting  the  Secretary  of  the 
Interior  process  a  proposed  legislative 
withdrawal  and  reservation  of  public 
land  to  continue  military  training 
exercises  at  the  CMAGR.  The  proposed 
alternatives  would  withdraw  at  least 
222,041  but  not  more  than  242,058  acres 
of  public  land.  As  a  result  of  the 
proposed  boundary  restructuring, 
approximately  15,347  acres  of  public 
land  not  in  the  existing  226,711  acre 
withdrawal  would  be  withdrawn.  The 
restructured  boundary  would  offer  the 
best  opportunities  to  define  and  manage 
a  secure  boundary  for  the  CMAGR, 
safeguard  public  use  of  adjacent  public 
land,  and  consolidate  holdings  for  more 
efficient  environmental  stewardship. 

The  public  land  would  be  withdrawn 
from  all  forms  of  appropriation  under 
the  public  land  laws,  including  surface 
entry,  mining,  mineral  leasing,  and  the 
Materials  Act  of  1947. 

L-EIS  Schedule:  This  notice  is  the 
first  phase  of  the  L-EIS  process  and 
announces  the  90-day  public  comment 
period  and  public  scoping  meetings  to 
identify  community  concerns  and  local 
issues  that  should  be  addressed  in  the 
L-EIS.  The  next  phase  occurs  when  a 
Notice  of  Availability  (NOA)  is 
published  in  the  Federal  Register  and 
local  media  to  publicly  announce  the 
release  of  the  Draft  L-EIS.  A  minimum 
45-day  public  comment  period  for  the 
Draft  L-EIS  will  commence  upon 
publication  of  the  NOA  in  the  Federal 
Register.  The  USMC  will  consider  and 
respond  to  all  comments  received  on  the 
Draft  L-EIS  when  preparing  the  Final  L- 
EIS.  After  publication  of  the  Draft  L- 
EIS,  one  or  more  public  hearings  will  be 
held,  and  public  notice  will  be  given 
regarding  the  time  and  place  of  the 
hearing(s).  The  Draft  L-EIS  will  be 
available  for  public  and  agency  review 
and  comment  before  the  public 
hearing(s). 

Dated:  September  17,  2010. 

D.J.  Werner, 

Lieutenant  Commander,  Office  of  the  Judge 
Advocate  General,  U.S.  Navy,  Federal 
Register  Liaison  Officer. 

IFR  Doc.  2010-23984  Filed  9-23-10;  8:45  am] 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  C9rps  of 
Engineers 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Skokomish  General  Investigation 
Study,  Mason  County,  WA 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the 
U.S.  Army  Corps  of  Engineers  (USAGE) 
will  prepare  an  Integrated  Feasibility 
Report/Environmental  Impact  Statement 
(FR/EIS)  for  proposed  ecosystem 
restoration  and  flood  risk  management 
in  the  Skokomish  River  Basin  which 
empties  into  Hood  Canal,  near  Shelton, 
Washington.  The  Skokomish  Indian 
Tribe  and  Mason  County  are  the  non- 
Federal  sponsors  for  the  project. 

The  Skokomish  River  General 
Investigation  (GI)  Feasibility  Study  for 
the  Skokomish  Ri^er  Basin  is  being 
conducted  under  the  authority  of 
Section  209  of  the  Flood  Control  Act  of 
1962  (Pub.  L.  87-874). 

The  Skokomish  River  channel  has 
been  filling  with  sediment  for  several 
•decades,  resulting  in  frequent  flooding 
and  decreasing  natural  ecosystem 
structures,  functions,  and  processes 
necessary  to  support  critical  fish  and 
wildlife  habitat  throughout  the 
Skokomish  River  Basin.  Increased 
sediment  load,  reduced  flows,  and 
encroachment  of  the  floodplain  by  man¬ 
made  structures  are  leading  to 
continued  degradation  of  natural 
ecosystem  functions  and  habitat.  The 
degraded  riverine  and  estuarine  aquatic 
habitat  has  caused  a  decline  in  the 
population  of  critical  fish  and  wildlife 
species,  including  multiple  ESA  listed 
species.  Additionally,  the  channel 
capacity  of  the  Skokomish  River  varies 
significantly.  Limited  channel  capacity 
causes  floodwater  to  leave  the  banks  at 
various  locations,  ultimately  causing 
frequent  flooding  of  local  roads,  two 
state  highways,  agricultural  fields, 
residences,  and  other  structures. 

The  Skokomish  River  GI  is  a  basin¬ 
wide  study;  however,  work  by  others, 
constrain  the  limit  of  Corps’ 
involvement  to  actions  primarily  in  the 
lower  Skokomish  River  Valley. 
Problems,  opportunities,  and  objectives 
will  be  examined  within  the  context  of 
the  entire  watershed.  Recognizing  the 
relationships  between  the  upper  and 
lower  watershed  will  ensure  a 
comprehensive  study  overview. 


The  purpose  of  the  FR/EIS  and 
feasibility  study  is  to  evaluate  if  there  is 
a  federal  interest  in  aquatic  ecosystem 
restoration  and  flood  risk  management 
in  the  Skokomish  River  Basin. 

DATES:  Submit  comments  by  October  25, 
2010  on  the  scope  of  issues  to  be 
addressed  in  the  draft  FR/EIS. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Mr.  Patrick 
Cagney,  Environmental  Resources 
Section,  U.S.  Army  Corps  of  Engineers, 
Seattle  District,  P.O.  Box  3755,  Seattle, 
WA  98124-3755.  Submit  electronic 
comments  and  supporting  data  to 
patrick.t.cagney@usace. army. mil 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  the  scoping  process 
or  preparation  of  the  draft  EIS  may  be 
directed  to  Mr.  Patrick  Cagney, 
telephone  (206)  764-3654,  e-mail 
patrick.t.cagney@usace.army.mil 

SUPPLEMENTARY  INFORMATION: 

1.  Study  Area:  The  Skokomish  River 
Basin  (Basin)  is  located  in  northwest 
Washington,  predominantly  in  Mason 
County.  The  project  study  area  is 
comprised  of  the  entire  drainage  basin, 
including  the  estuary  at  Annas  Bay.  The 
river  collects  drainage  from  an 
approximate  240  square  mile  drainage 
basin,  and  eventually  flows  into 
southern  Hood  Canal,  an  arm  of  Puget 
Sound.  The  river  flows  out  of  three  sub¬ 
basins  (South  Fork,  North  Fork,  and 
Vance  Creek)  into  a  broad,  flat  alluvial 
plain  known  as  the  Skokomish  River 
Valley.  The  Skokomish  Indian 
Reservation  is  located  within  the  lower 
valley  and  extends  along  the  southeast 
portion  of  the  Olympic  Peninsula.  The 
Basin  is  defined  by  the  Water  Resource 
Inventory  Area  (WRIA)  16  and  is  located 
within  U.S.  Congressional  District  #6  of 
Washington  State. 

2.  Alternatives:  The  EIS  will 
separately  evaluate  alternatives  for 
aquatic  ecosystem  restoration  and  flood 
risk  management.  Alternatives  that  will 
be  evaluated  under  aquatic  ecosystem 
restoration  will  include  an  alternative 
that  uses  physical  actions  to  restore  the 
Basin’s  habitat-forming  processes  and/or 
create  habitats  that  have  been  lost  as  a 
result  of  historic  alterations.  Example  of 
actions  that  could  occur  under  this 
alternative  include;  increasing 
floodplain  habitat  and  connectivity, 
restoring  off-channel  habitat  for  juvenile 
fish,  improving  estuarine  functions  and 
processes,  and  increasing  emergent  and 
riparian  vegetation.  Another  alternative 
that  will  be  considered  will  focus  on 
benefits  to  the  several  aquatic  species 
listed  under  the  Endangered  Species 
Act.  Actions  under  this  alternative 
could  include  creation  of  spawning  and 
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rearing  areas,  and  additional  fish 
supplementation.  The  no  action 
alternative  will  also  he  evaluated. 

Alternatives  for  flood  risk 
management  include  evaluation  of  the 
current  levee  system.  Actions  under  this 
alternative  may  include  setback  levees 
to  improve  flood  containment.  Another 
alternative  would  study  the  effects  of 
sediment  removal  and  actions  could 
include:  sediment  traps,  dredging  and 
selective  gravel  removal.  Another 
alternative  would  focus  on 
nonstructural  actions  such  as  flood 
proofing  and  education.  The  no  action 
alternative  will  also  be  evaluated. 

These  alternatives  are  not  final  and 
may  change  and/or  new  alternatives 
may  develop  during  the  scoping  and' 
NEPA  process.  A  range  of  ecosystem 
restoration  and  flood  risk  management 
actions  will  be  investigated  and  more 
than  one  option  may  be  included  in  the 
preferred  alternative.  Additionally,  a 
number  of  potential  ecosystem 
restoration  actions  could  meet  ancillary 
flood  risk  management  goals. 

3.  Scoping  and  Public  Involvement: 
This  notice  of  intent  formally 
commences  the  scoping  process  under 
NEPA.  As  part  of  the  scoping  process, 
all  affected  Federal,  state,  and  local 
agencies.  Native  American  tribes, 
interested  private  organizations, 
including  environmental  interest  groups 
and  the  general  public  are  invited  to 
comment  on  the  scope  of  the  draft  FR/ 
EIS.  Comments  are  requested 
concerning  problems  in  the  basin, 
possible  project  alternatives,  mitigation 
measures,  probable  significant 
environmental  impacts,  and  permits  or 
other  approvals  that  may  be  required. 
The  environmental  review  process  will 
be  comprehensive  and  will  satisfy  the 
requirements  of  NEPA  and  other 
relevant  Federal,  state,  and  local 
environmental  laws.  The  public  scoping 
period  will  occur  over  a  30-day  period 
to  commence  on  September  24,  2010 
and  will  extend  through  October  25, 
2010.  The  Draft  FR/EIS  is  expected  to  be 
available  in  November  of  2011. 

4.  Scoping  Meeting:  One  public 
scoping  meeting  will  be  held  on  October 
7,  2010  to  identify  issues  of  major 
concern  and  obtain  public  input  on  the 
range  and  acceptability  of  alternatives. 
This  meeting  will  be  held  at  Mason 
County  Public  Works,  100  West  Public 
Works  Drive,  Shelton,  Washington, 
98584.  An  informal  open  house  will  be 
held  between  4  and  5:30  p.m.  A 
presentation  to  summarize  the  purpose 
of  scoping  and  existing  information  will 
be  made  between  5:30  and  6  p.m.  Then, 
verbal  testimony  (maximum  4  minutes) 
will  be  taken  between  6  and  7  p.m. 
Written  comments  may  be  sent  by 


regular  or  electronic  mail  to  EIS  Scoping 
Comments  c/o  Patrick  Cagney  (see 
ADDRESSES).  Ongoing  communication 
with  agencies.  Native  American  tribes, 
public  interest  groups,  and  interested 
citizens  will  take  place  throughout  the 
EIS  development  through  the  use  of 
public  meetings,  mailings  and  the 
Internet.  Additional  meetings  will  be 
scheduled  upon  completion  of  the  draft 
EIS. 

Anthony  Wright, 

Colonel,  Corps  of  Engineers,  District 
Commander. 

(FR  Doc.  2010-23946  Filed  9-23-10;  8:45  am) 

BILLING  CODE  372(>-58-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Exclusive 
Patent  License;  DQE,  Inc. 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 


SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy.  The  Department 
of  the  Navy  hereby  gives  notice  of  its 
intent  to  grant  to  DQE,  Inc.  a  revocable, 
nonassignable,  exclusive  license  to 
practice  in  the  United  States,  the 
Government-owned  invention  described 
below:  U.S.  Patent  6,895,871  (Navy  Case 
84072):  Issued  May  24,  2005,  entitled 
“HAZARDOUS  MATERIALS 
DECONTAMINATION  PLATFORM”. 

DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  has  fifteen  days 
from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  Naval  Surface  Warfare  Center, 
Crane  Division,  Code  OOL,  Bldg  2,  300 
Highway  361,  Crane,  IN  47522-5001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Christopher  Monsey,  Naval  Surface 
Warfare  Center,  Crane  Division,  Code 
OOL,  Bldg  2,  300  Highway  361,  Crane, 
IN  47522-5001,  telephone  812-854- 
4100. 

Authority:  35  U.S.C.  207,  37  CFR  part  404. 
Dated:  September  17,  2010. 

D.  J.  Werner, 

Lieutenant  Commander,  Office  of  the  Judge 
Advocate  General,  U.S.  Navy,  Federal 
Register  Liaison  Officer. 

[FR  Doc.  2010-23910  Filed  9-23-10;  8:45  am] 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.334A  (Partnership  grants)] 

Gaining  Early  Awareness  and 
Readiness  for  Undergraduate 
Programs  (GEAR  UP) 

AGENCY:  Offige  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Notice  of  intent  to  fund  down 
the  fiscal  year  (FY)  2008  grant  slate  for 
the  GEAR  UP  Program. 

SUMMARY:  The  Secretary  intends  to  use 
the  grant  slate  developed  in  FY  2008  for 
the  GEAR  UP  Program  authorized  by 
Title  IV,  Part  A  of  the  Higher  Education 
Act  of  1965,  as  amended  (HEA),  to  make 
new  grant  awards  in  FY  2010.  The 
Secretary  takes  this  action  because  a 
significant  number  of  high-quality 
applications  remain  on  the  FY  2008 
grant  slate.  We  expect  to  use  an 
estimated  $4,481,799  for  new  awards  in 
FY  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Davis,  U.S.  Department  of 
Education,  1990  K  Street,  NW.,  6th 
Floor,  Washington,  DC  20006-8524. 
Telephone:  (202)  502-7676  or  via 
Internet:  fames.Davis@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  call  the 
Federal  Relay  Service  (FRS),  toll  free,  at 
1-800-877-8339. 

Individuals  with  disabilities  can 
obtain  this  document  in  an  accessible 
format  (e.g.,  braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  5,  2007,  we  published 
a  notice  in  the  Federal  Register  (72  FR 
62449)  inviting  applications  for  new 
awards  under  the  GEAR  UP  Program. 

In  response  to  this  notice,  we  received 
a  significant  number  of  high-quality 
applications  for  grants  under  the  GEAR 
UP  Program  and  made  seven  new  State 
grant  awards  and  31  new  Partnership 
grant  awards.  Additionally,  after 
determining  that  the  amount  of  FY  2009 
funding  available  for  new  GEAR  UP 
awards  was  too  small  to  warrant  a  new 
competition,  we  published  a  notice  in 
the  Federal  Register  on  May  8,  2009  (74 
'  FR  21671),  of  our  intent  to  make  FY 
2009  GEAR  UP  program  awards  by 
funding  down  the  FY  2008  funding 
slate.  Accordingly,  the  Department 
awarded  new  FY  2009  GEAR  UP 
program  awards  to  the  next  highest 
scoring  State  proposal  and  the  five  next 
highest  scoring  partnership  proposals. 
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However,  many  applications  that  were 
awarded  high  scores  by  peer  reviewers 
still  did  not  receive  funding. 

We  have  recently  learned  that  very 
limited  funding  is  available  for  new 
awards  under  this  program  in  FY  2010. 
Because  any  new  awards  must  be  made 
by  September  30,  2010,  we  have 
decided  to  select  grantees  in  FY  2010 
from  the  existing  slate  of  applicants 
from  the  FY  2008  competition.  This 
slate  was  developed  during  the  FY  2008 
competition  using  the  selection  criteria, 
application  requirements,  and 
definitions  referenced  in  the  2007 
Federal  Register  notice. 

Note:  To  be  eligible  to  receive  a  grant 
pursuant  to  this  notice,  all  applicants  being 
considered  for  funding  based  on  the  funding 
slate  for  the  FY  2008  competition  must  meet 
all  statutory  and  regulatory  eligibility  criteria 
and  other  requirements  for  this  program. 

Program  Authority:  20  U.S.C.  1070a- 
21-1070-28. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  documents  of  this 
Department  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF),  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fedregister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Dated:  September  21,  2010. 

Eduardo  M.  Ochoa, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  2010-24030  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4000-01-t> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-9206-71 

2010  Release  of  CADDIS  (Causal 
Analysis/Diagnosis  Decision 
Information  System) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  release. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  announcing 
the  public  release  of  the  2010  version  of 
the  Causal  Analysis/Diagnosis  Decision 
Information  System  (CADDIS).  This 
Web  site  was  developed  to  help 
scientists  find,  develop,  organize,  and 
use  environmental  information  to 
improve  causal  assessments  of 
biological  impairment.  The  CADDIS 
Web  site  was  developed  and  prepared  • 
by  EPA’s  National  Center  for 
Environmental  Assessment  (NCEA),  in 
the  Office  of  Research  and  Development 
(ORD),  and  is  available  at  http:// 
w'ww.epa.gov/caddis. 

DATES:  The  2010  CADDIS  Web  site  will 
become  publically  available  on 
September  24,  2010. 

Additional  Information:  For 
additional  information  on  the  CADDIS 
Web  site,  please  contact  the  Information 
Management  Team  via  mail:  Mailcode 
8601P,  National  Center  for 
Environmental  Assessment,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20460;  telephone:  703- 
347-8561;  facsimile:  703-347-8691;  or 
e-mail;  caddis@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Over  a 
thousand  water  bodies  in  the  United 
States  are  listed  by  states  as  biologically 
impaired.  For  many  of  these  sites,  the 
cause  of  impairment  is  reported  as 
“unknown.”  Before  appropriate 
management  actions  can  be  formulated 
for  impaired  water  bodies,  the  causes  of 
biological  impairment  (b.g.,  excess  fine 
sediments,  nutrients,  toxics,  and  other 
stressors)  must  be  identified.  Effective 
causal  analyses  require  knowledge  of 
the  mechanisms,  symptoms,  and 
stressor-response  relationships  for 
various  stressors,  as  well  as  the  ability 
to  use  that  knowledge  to  draw 
appropriate,  defensible  conclusions.^To 
aid  in  these  causal  analyses,  NCEA 
developed  CADDIS,  a  web-based 
decision  support  system  to  help 
regional,  state,  and  tribal  investigators 
find,  access,  organize,  and  share 
information  useful  for  causal 
evaluations  in  aquatic  systems.  CADDIS 
is  based  on  EPA’s  Stressor  Identification 
process,  which  is  a  formal  method  for 
identifying  causes  of  impairments  in 
aquatic  environments.  Features  of 
CADDIS  include  a  step-by-step  guide  to 
conducting  causal  assessments;  a 
’  summary  of  relevant  causal  assessment 
history  and  concepts;  summary 
information  for  common  sources  and 
stressors;  applied  examples  of  causal 
assessment  methods;  information  on 
basic  and  advanced  data  analyses; 
downloadable  software  tools;  and  an 
online  application  for  collaborating  on 


conceptual  diagrams  and  using  them  to 
update  and  access  a  database  of 
supporting  literature. 

Dated:  September  20,  2010. 

Lynn  Flowers, 

Acting  Director,  National  Center  for 
Environmental  Assessment. 

[FR  Doc.  2010-23966  Filed  9-23-10;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-R09—UST-201 0-0538;  FRL-9205-2] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Underground 
Storage  Tank:  Information  Request 
Letters,  Pacific  Southwest  Region 
(Region  IX);  EPA  ICR  No.  2405.01,  0MB 
Control  No.  2009-NEW 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  document 
announces  that  EPA’s  Pacific  Southwest 
Region  (Region  IX)  is  planning  to  submit 
an  Information  Collection  Request  (ICR) 
to  the  Office  of  Management  and  Budget 
(OMB).  Before*submitting  the  request  to 
OMB,  EPA  Region  IX  is  soliciting 
comments  on  specific  aspects  of  the 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  November  23,  2010. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R09 — 
UST-2010-0538  by  one  of  the  following 
methods: 

•  http://www.reguIations.gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 

•  E-mail:  thomas.Iadonna@epa.gov. 

•  Fax:  (415)  947-3530. 

•  Mail:  LaDonna  Thomas, 
Environmental  Protection  Agency, 
Mailcode:  WST-8,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

•  Hand  Delivery:  Environmental 
Protection  Agency  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA. 
Such  deliveries  are  only  accepted 
during  the  Docket’s  normal  hours  of 
operation,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-R09-UST-2010- 
0538.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
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www.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  inforniation 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.regulations.gov  or  e-mail.  The 
www.reguIations.gov  Web  site  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  cpmment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
www.reguIations.gov  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

FOR  FURTHER  INFORMATION  CONTACT: 

LaDonna  Thomas,  Waste  Management 
Division,  WST-8,  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901; 
telephone  number:  (415)  972-3375-,  fax 
number:  (415)  947-3530;  e-mail 
address:  thomas.ladonna@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

How  can  I  access  the  docket  and/or 
submit  comments? 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
wn-w.regulations.gov  or  in  hard  copy  at 
the  Docket  Facility  located  at  the 
Environmental  Protection  Agency 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA.  A  complete  public 
portion  of  the  administrative  record  is 
available  for  review  at  the  Docket 
Facility  upon  request.  The  Docket 
Facility  is  open  from  9  a.m.  to  4  p.m.. 


Monday  through  Thursday,  excluding 
legal  holidays,  and  is  located  in  a 
secured  building.  To  review  docket 
materials  at  the  Docket  facility,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  the  Docket 
Facility  at  (415)  947-4406  during 
normal  business  hours.  Use 
www.regulations.gov  to  obtain  a  copy  of 
the  draft  collection  of  information, 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  “search,”  then  key  in  the  docket 
ID  number  identified  in  this  document. 

What  information  is  EPA  particularly 
interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA,  EPA  Region  IX  specifically 
solicits  comments  and  information  to 
enable  it  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  use; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
the  electronic  submission  of  responses. 
In  particular,  EPA  is  recfuesting 
comments  from  very  small  businesses 
(those  that  employ  less  than  25)  on 
examples  of  specific  additional  efforts 
that  EPA  Region  IX  could  make  to 
reduce  the  paperwork  burden  for  very 
small  businesses  affected  by  this 
collection. 

What  should  I  consider  when  I  prepare 
my  comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible  and  provide  specific  examples. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 

information  and/or  data  you  used  that 
support  your  views.  s 


4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Offer  alternative  ways  to  improve 
the  collection  activity. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  identified 
under  DATES. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date 
and  Federal  Register  citation. 

What  information  collection  activity  or 
ICR  does  this  apply  to? 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  owners  and 
operators  of  RCRA-regulated 
underground  storage  tanks  within  EPA 
Region  IX,  i.e.,  Arizona,  California, 
Hawaii,  Nevada,  American  Samoa, 

Guam,  the  Commonwealth  of  the 
Northern  Marianas  Islands,  other  U.S. 
holdings  in  the  Pacific  and  Indian 
country  (as  defined  in  18  U.S.C.  1151) 
that  is  located  within  this  geographic 
region  or  is  associated  with  the  Navajo 
Nation.  “Indian  Country”  is  defined  in 
18  U.S.C.  1151  as: 

(a)  All  land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  Government,  notwithstanding 
the  issuance  of  any  patent,  and,  including 
rights-of-way  running  through  the 
reservation;  (b)  all  dependent  Indian 
communities  within  the  borders  of  the 
United  States  whether  within  the  original  or 
subsequently  acquired  territory  thereof,  and 
whether  within  or  without  the  limits  of  a 
state;  and  (c)  all  Indian  allotments,  the  Indian 
titles  to  which  have  not  been  extinguished, 
including  rights-of-way  running  through  the 
same. 

Under  this  definition,  EPA  treats  as 
reservations  trust  lands  validly  set  aside 
for  the  use  of  a  Tribe  even  if  the  trust 
lands  have  not  been  formally  designated 
as  a  reservation. 

Indian  Country  that  is  associated  with 
the  Navajo  Nation  includes,  but  is  not 
limited  to: 

1.  Land  within  the  exterior 
boundaries  of  the  formal  Navajo  Indian 
Reservation  within  Arizona,  New 
Mexico,  and  Utah,  including  the  three 
satellite  Reservations  of  Alamo, 
Canoncito  and  Ramah,  but  excluding 
areas  of  Indian  Country  associated  with 
the  Hopi  Tribe;  and 

2.  Lands  in  the  Eastern  Navajo  Agency 
that  are  held  in  trust  by  the  United 
States  government  for  the  use  of  the 
Navajo  Nation  or  for  the  benefit  of 
individual  members  of  the  Navajo 
Nation  or  that  are  dependent  Indian 
communities. 
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Tif/e;  Underground  Storage  Tanks:  , 
Information  Request  Letters,  Pacific 
Southwest  Region  {Region  IX). 

ICR  numbers:  EPA  ICR  No.  2405.01, 
OMB  Control  No.  2009-NEW. 

ICR  Status:  This  ICR  is  for  a  new 
collection  activity.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information,  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  OMB  control  numbers  for  EPA’s 
regulations  in  title  49  of  the  CFR,  after 
appearing  in  the  Federal  Register  when 
approved,  are  listed  in  40  CFR  part  9, 
are  displayed  either  by  publication  in 
the  Federal  Register  or  by  other 
appropriate  means,  such  as  on  the 
related  collection  instrument  or  form,  if 
applicable.  The  display  of  OMB  control 
numbers  in  certain  EPA  regulations  is 
consolidated  in  40  CFR  part  9. 

Abstract:  EPA  has  already  received 
approval  from  OMB  for  its  information 
collection  request,  entitled  “EPA 
Information  Collection  Request  Number 
1360.08,  Underground  Storage  Tanks: 
Technical  and  Financial  Requirements, 
and  State  Program  Approval 
Procedures.”  This  approval  grants  EPA 
authority  to  collect  information  from 
owners  and  operators,  as  specified  in  40 
CFR  Part  280,  that  may  otherwise  be 
subject  to  the  Paperwork  Reduction  Act, 
including  owner  and  operator 
requirements  to  bring  a  tank  into 
service,  pursuant  to  40  CFR  280.22,  and 
owner  and  operator  requirements  to 
notify  the  implementing  agency  of  any 
decision  to  permanently  close  or  make 
a  change-in-service  at  an  UST  system, 
pursuant  to  40  CFR  280.71.  ICR  No. 
1360.08,  however,  does  not  include  the 
authority  for  EPA  to  request  that  facility 
owners  and  operators  submit  documents 
or  other  information  to  the  Agency  upon 
request.  EPA  Region  IX  is  seeking, 
approval  from  OMB  to  request 
documents  or  other  information  ft-om 
UST  owners  and  operators  within  the 
Region.  EPA  Region  IX’s  Underground 
Storage  Tanks  Program  Office  (R9 
USTPO)  is  planning  to  undertake  an 
effort  to  increase  the  rate  of  compliance 
in  Region  IX.  R9  USTPO  has  direct 
implementation  responsibilities  in 
Indian  country  and  our  data  have  shown 
a  low  rate  of  compliance.  While  Indian 
country  is  our  highest  priority  because 
of  our  direct  implementation 
responsibility,  EPA  has  also  reviewed 
data  that  suggest  facilities  outside 
Indian  country  are  also  of  concern.  In 
FY  08,  the  average  rate  of  compliance  in 
Region  IX  Indian  country  was  36%  and, 
outside  of  Indian  country,  the  average 
was  68%.  An  information  request 
pursuant  to  RCRA  section  9005  directed 
to  UST  facility  owners  and  operators  in 


order  to  determine  compliance  will  help 
to  increase  the  rate  of  compliance. 

As  a  result,  R9  USTPO  would  like  to 
send  an  information  request  letter  in 
accordance  with  RCRA  Section  9005 
and  40  CFR  280.34  annually  to 
approximately  500  UST  facilities.  This 
letter  will  request  that  the  facility  owner 
or  operator  send  to  the  R9  USTPO  the 
compliance  records  that  they  are  already 
required  to  keep,  but  have  not 
previously  been  asked  to  submit  to  the 
Agency.  The  information  request  letter 
authority  was  codified  in  40  CFR  280.34 
of  the  UST  regulations  and  this 
regulation  and  other  provisions  of  the 
UST  regulations  also  contain  specific 
ongoing  facility  reporting  and  record 
keeping  obligations.  In  accordance  with 
40  CFR  280.34(c),  these  records  should 
be  kept  either  on-site  or  must  be  readily 
available  at  an  alternative  site  and,  thus, 
should  be  easy  to  locate.  The 
information  is  routinely  reviewed 
during  inspections,  but  we  believe  there 
is  non-compliance  that  warrants 
additional  collection  and  believe  that 
these  requests  will  encourage  owners 
and  operators  to  maintain  regulatory 
compliance  and  will  allow  the  R9 
USTPO  to  better  ensure  compliance 
with  regulatory  requirements  for  those 
facilities.  The  R9  USTPO  seeks  to 
continue  this  request  for  records  from 
facilities  indefinitely  and  would 
monitor  whether  our  efforts  to  increase 
compliance  are  successful. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  5  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements  which  have  subsequently 
chemged;  train  personnel  to  be  able  to 
respond  to  a  collection  of  information; 
search  d^ta  sources;  complete  and 
review  the  collection  of  information; 
and  transmit  or  otherwise  disclose  the 
information. 

The  ICR  provides  a  detailed 
explanation  of  the  Agency’s  estimate, 
which  is  only  briefly  summarized  here: 

Estimated  total  number  of  potential 
respondents:  500. 

Frequency  of  response:  Annual. 


Estimated  total  average  number  of 
responses  for  each  respondent:  One. 

Estimated  total  annual  burden  hours: 
2,500  hours. 

Estimated  total  annual  costs:  $29,025. 
This  includes  an  estimated  burden  cost 
of  $25,000  and  an  estimated  cost  of 
$4,025  for  capital  investment  or 
maintenance  and  operational  costs. 

What  is  the  next  step  in  the  process 
for  this  ICR?  EPA  will  consider  the 
comments  received  and  revise  the  ICR, 
if  appropriate.  The  final  ICR  package 
will  then  be  submitted  to  OMB  for 
review  and  approval  pursuant  to  5  CFR 
1320.12.  At  that  time,  EPA  will  issue 
another  Federal  Register  notice 
pursuant  to  5  CFR  1320.5(a)(l)(iv)  to 
announce  the  submission  of  the  ICR  to 
OMB  and  the  opportunity  to  submit 
additional  comments  to  OMB.  If  you 
have  any  questions  about  this  ICR  or  the 
approval  process,  please  contact  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Authority:  RCRA  Section  9005  and  40  CFR 
280.34. 

Dated:  August  26,  2010. 

Jeff  Scott, 

Director,  Waste  Management  Division,  Region 
IX. 

[FR  Doc.  2010-23997  Filed  9-23-10;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-8992-8] 

Environmental  Impacts  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-1399  or  http://www.epa.gov/ 
compliance  / nepa/ . 

Weekly  receipt  of  Environmental  Impact 
Statements  filed  09/13/2010  through 
09/17/2010  pursuant  to  40  CFR 
1506.9. 

Notice 

In  accordance  with  Section  309(a)  of 
the  Clean  Air  Act,  EPA  is  required  to 
make  its  comments  onJEISs  issued  by 
other  Federal  agencies  public. 
Historically,  EPA  has  met  this  mandate 
by  publishing  weekly  notices  of 
availability  of  EPA  comments,  which 
includes  a  brief  summary  of  EPA’s 
comment  letters,  in  the  Federal 
Register.  Since  February  2008,  EPA  has 
been  including  its  comment  letters  on 
EISs  on  its  Web  site  at:  http:// 
www.epa.gov/compliance/nepa/ 
eisdata.html.  Including  the  entire  EIS 
comment  letters  on  the  website  satisfies 
the  Section  309(a)  requirement  to  make 
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EPA’s  comments  on  EISs  available  to 
the  public.  Accordingly,  on  March  31, 
2010,  EPA  discontinued  the  publication 
of  the  notice  of  availability  of  EPA 
comments  in  the  Federal  Register. 

EIS  No.  20100374,  Draft  EIS,  USFWS, 

MT,  Charles  M.  Russell  National 
Wildlife  Refuge  and  UL  Bend 
National  Wildlife  Refuge 
Comprehensive  Conservation  Plan,  To 
Provide  Alternatives  and  Identify 
Consequences,  Fergus,  Petroleum, 
Garfield,  McCore,  Valley,  and  Phillips 
Counties,  MT,  Comment  Period  Ends: 
11/16/2010,  Contact:  Laurie  Shannon 
303-236-4317. 

EIS  No.  20100375,  Final  EIS,  USFWS, 

00,  Western  Snowy  Plover  Habitat 
Conservation  Plan,  Proposed  Issuance 
of  an  Incidental  Take  Permit,  Oregon 
Parks  and  Recreation  Department, 
Oregon  Coast,  OR,  CA,  WA,  Wait 
Period  Ends:  10/25/20ll3,  Contact: 
Laura  Todd  541-867-4558. 

EIS  No.  20100376,  Draft  EIS,  USES,  CA, 
Concow  Hazardous  Fuels  Reduction 
Project,  Propose  to  Reduce  Hazardous 
Forest  Fuels,  Plus  Establish  and 
Maintain  Spaces — Defensible  Fuel 
Profile  Zones  (DFPZs),  Feather  River 
Ranger  District,  Plumas  National 
Forest,  Towns  of  Paradise,  Magalia, 
Concow,  Butte  County,  CA,  Comment 
Period  Ends:  11/08/2010,  Contact: 
Carol  Spinos  530-532-8932. 

EIS  No.  20100377,  Final  EIS,  USES,  CA, 
Tehachapi  Renewable  Transmission 
Project,  New  Information  on  Changed 
Conditions  Caused  by  the  Station 
Fire,  Construct,  Operate  and  Maintain 
New  and  Upgraded  500  kV  and  220kV 
Transmission  Lines  and  Substations, 
Special  Use  Authorization,  Angeles 
National  Forest,  Los  Angeles  County, 
CA,  Wait  Period  Ends:  10/25/2010, 
Contact:  Justin  Seastrand  626-574- 
5278. 

EIS  No.  20100378,  Draft  Supplement, 
USES,  OR,  North  Fork  Burnt  River 
Mining  Project,  To  Provide  Additional 
Information  and  to  Address  the 
Deficiencies  Identified  by  the  District 
Court  of  Oregon  on  August  4,  2006, 
Proposal  for  Mineral  Plans  of 
Operation,  Implementation,  Wallowa- 
Whitman  National  Forest,  Unity 
Ranger  District  of  the  Whitman  Unit, 
Blue  Mountains,  Town  of  Unity, 

Baker  County,  OR,  Comment  Period 
Ends:  11/08/2010,  Contact:  Sophia 
“Miller  541-263-1735. 

EIS  No.  20100379,  Draft  EIS,  TV  A,  KY, 
Tennessee  Valley  Authority  (TVA) 
Integrated  Resource  Plan  (IRP),  To 
Address  the  Demand  for  Power  in  the 
TVA  Service  Area,  KY,  Comment 
Period  Ends:  11/08/2010,  Contact: 
Charles  P.  Nicholson  865-632-3582 


EIS  No.  20100380,  Final  EIS,  US  ACE, 

00,  Sabine-Neches  Waterway  Channel 
Improvement  Project,  Proposed  Ocean 
Dredged  Material  Disposal  Site 
Designation,  Southeast  Texas  and 
Southwest  Louisiana,  Wait  Period 
Ends:  10/25/2010,  Contact:  Janelle 
Stokes  409-766-3039. 

EIS  No.  20100381,  Draft  Supplement, 
USAF,  FL,  Eglin  Base  Realignment 
and  Closure,  Proposed  Beddown  of 
the  Joint  Strike  Fighter  (JSF)  and 
Establishment  of  an  Initial  Joint 
Training  Site  (IJTS),  Implementation, 
Okaloosa,  Walton,  and  Santa  Rosa 
Counties,  FL,  Comment  Period  Ends: 
11/08/2010,  Contact:  Mike  Spaits  85- 
882-2836. 

EIS  No.  20100382,  Final  EIS,  NFS,  CA, 
Warner  Valley  Comprehensive  Site 
Plan,  Addressing  Natural  and  Cultural 
Resource  Conflicts,  Parking  and 
Circulation  Improvements  in  Warner 
Valley,  Implementation,  Lassen 
Volcanic  National  Park,  Plumas 
County,  CA,  Wait  Period  Ends:  10/25/ 
2010,  Contact:  Louise  Johnson  530- 
595-4444  Ext.  5170. 

EIS  No.  20100383,  Draft  Supplement, 
USES,  NM,  Santa  Fe  National  Forest 
Oil  &  Gas  Leasing,  Updated  and  New 
Information,  Implementation,  San 
Juan  Basin,  Cuba  Ranger  District,  NM, 
Comment  Period  Ends:  11/08/2010, 
Contact:  Jennifer  Cramer  505-438- 
5449. 

EIS  No.  20100384,  Final  Supplement, 
USES,  AK,  Programmatic  EIS — Exxon 
Valdez  Oil  Spill  Restoration  Plan 
DOI/DOC,  New  Circumstances 
Bearing  on  the  Council’s  Restoration 
Effort,  Implementation,  Prince 
William  Sound,  Gulf  of  Alaska,  AK, 
Wait  Period  Ends:  10/25/2010, 
Contact:  Laurel  Jennings  206-526- 
4535. 

EIS  No.  20100385,  Final  EIS,  NS  A.  MD, 
Fort  George  G.  Meade,  Maryland  to 
Address  Campus  Development,  Site 
M  as  an  Operational  Complex  and  to 
Construct  and  Operate  Consolidated 
Facilities  for  Intelligence  Community 
Use,  Fort  George  G.  Meade,  MD,  Wait 
Period  Ends:  10/25/2010,  Contact: 
Jeffrey  D.  Williams  301-688-2970. 

Dated:  September  21,  2010. 

Robert  W.  Hargrove, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  2010-23974  Filed  9-23-10;  8:45  am) 

BILLING  CODE  6560-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPPT-201 0-0681;  FRL-8847-5] 

Lead  in  Ammunition  and  Fishing 
Sinkers;  Disposition  of  TSCA  Section 
21  Petition 

agency;  Environmental  Protection 
Agency  (EPAJ. 

ACTION:  Notice. 

summary:  On  August  3,  2010,  several 
groups  filed  a  petition  under  the  Toxic 
Substances  Control  Act  (TSCA)  section 
21  requesting  that  EPA  prohibit  under 
TSCA  section  6(a)  the  manufacture, 
processing,  and  distribution  in 
commerce  of  (1)  lead  bullets  and  shot; 
and  (2)  lead  fishing  sinkers.  On  August 
27,  2010,  EPA  denied  the  first  request 
due  to  a  lack  of  authority  to  regulate 
lead  in  bullets  and  shot  under  TSCA. 
EPA’s  decision  is  based  on  the 
exclusion  of  shells  and  cartridges  from 
the  definition  of  “chemical  substance” 
in  TSCA  section  3(2)(B)(v).  EPA  is  still 
considering  the  second  request  and  will 
respond  to  that  portion  of  the  petition 
within  the  90-day  period  provided  in 
section  21  of  TSCA.  This  notice 
explains  EPA’s  reasons  for  the  denial  of 
the  request  specific  to  lead  bullets  and 
shot. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  information  contact:  Christina 
Wadlington,  National  Program 
Chemicals  Division  (7404T),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001;  telephone  number: 

(202)  566-1859;  e-mail  address: 
wadlington.christina@epa.gov. 

For  general  information  contact:  The 
TSCA-Hotline,  ABVI-Goodwill,  422 
South  Clinton  Ave.,  Rochester,  NY 
14620;  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  action  apply  to  me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  you  if  you  manufacture, 
process,  import,  or  distribute  in 
commerce  lead  shot  or  bullets.  If  you 
have  any  questions  regarding  this 
action,  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  can  I  get  copies  of  this  document 
and  other  related  information? 

EPA  has  established  a  docket  for  this 
•  action  under  docket  identification  (ID) 
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number  EPA-HQ-OPPT-2010-0681. 

All  documents  in  the  docket  are  listed 
in  the  docket  index  available  at  http:// 
HiMv.regulations.gov.  Although  listed  in 
the  index,  some  information  is  not 
publicly  available,  e.g.,  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosureis 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  electronically  at 
http://www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPPT 
Docket.  The  OPPT  Docket  is  located  in 
the  EPA  Docket  Center  (EPA/DC)  at  Rm. 
3334,  EPA  West  Bldg.,  1301 
Constitution  Ave.,  NW.,  Washington, 

DC.  The  EPA/DC  Public  Reading  Room 
hours  of  operation  are  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number  of 
the  EPA/DC  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  OPPT  Docket  is  (202) 
566-0280.  Docket  visitors  are  required 
to  show  photographic  identification, 
pass  through  a  metal  detector,  and  sign 
the  EPA  visitor  log.  All  visitor  bags  are 
processed  through  an  X-ray  machine 
and  subject  to  search.  Visitors  will  be 
provided  an  EPA/DC  badge  that  must  be 
visible  at  all  times  in  the  building  and 
returned  upon  departure. 

II.  Background 

A.  What  is  a  TSCA  section  21  petition? 

Under  section  21  of  TSCA  (15  U.S.C. 
2042),  any  person  can  petition  EPA  to 
initiate  a  rulemaking  proceeding  for  the 
issuance,  amendment,  or  repeal  of  a  rule 
under  TSCA  section  4,  6,  or  8  or  an 
order  under  TSCA  section  5(e)  or 
6(b)(2).  A  TSCA  section  21  petition 
must  set  forth  the  facts  that  are  claimed 
to  establish  the  necessity  for  the  action 
requested.  EPA  is  required  to  grant  or 
deny  the  petition  within  90  days  of  its 
filing.  If  EPA  grants  the  petition,  the 
Agency  must  promptly  commence  an 
appropriate  proceeding.  If  EPA  denies 
the  petition,  the  Agency  must  publish 
its  reasons  for  the  denial  in.  the  Federal 
Register.  A  petitioner  may  commence  a 
civil  action  in  a  U.S.  district  court  to 
compel  initiation  of  the  requested 
rulemaking  proceeding  within  60  days 
of  either  a  denial  or,  if  the  Agency  does 
not  resolve  the  petition,  the  expiration 
of  the  90-day  period. 

B.  What  criteria  apply  to  a  decision  on 
a  TSCA  section  21  petition? 

Section  21(b)(1)  of  TSCA  requires  that 
the  petition  “set  forth  the  facts  which  it 
is  claimed  establish  that  it  is  necessary” 
to  issue  the  rule  or  order  requested.  15 


U.S.C.  2620(b)(1).  Thus,  TSCA  section 
21  implicitly  incorporates  the  statutory 
standards  that  apply  to  the  requested 
actions.  In  addition,  TSCA  section  21 
establishes  standards  a  court  must  use 
to  decide  whether  to  order  EPA  to 
initiate  rulemaking  in  the  event  of  a 
lawsuit  filed  by  the  petitioner  after 
denial  of  a  TSCA  section  21  petition.  15 
U.S.C.  2620(b)(4)(B).  Accordingly,  EPA 
generally  relies  on  the  standards  in 
TSCA  section  21  and  in  the  provisions 
under  which  actions  have  been 
requested  to  evaluate  petitions. 

However,  because  of  the  absence  of  legal 
authority  under  TSCA  to  grant  the 
petitioners’  first  request,  this  request 
was  resolved  without  reaching  the 
factual  argument  set  forth  by  the 
petitioners.  The  request  was  denied 
based  on  the  scope  of  EPA’s  statutory 
authority. 

C.  Summary  of  TSCA  Section  21 
Petition  Received 

On  August  3,  2010,  Center  for 
Biological  Diversity,  American  Bird 
Conservancy,  Association  of  Avian 
Veterinarian,  Project  Gutpile  and  Public 
Employees  for  Environmental 
Responsibility  filed  a  petition  under 
TSCA  section  21  requesting  that  EPA 
prohibit  under  TSCA  section  6(a)  the 
manufacture,  processing,  and 
distribution  in  commerce  of  (1)  lead 
bullets  and  shot;  and  (2)  lead  fishing 
sinkers.  The  petition  asserts  that  EPA 
has  the  authority  to  regulate  lead  in 
bullets  and  shot  because  “lead  shot  and 
bullets  are  properly  classified  as 
‘chemical  substances’  subject  to  TSCA 
regulation.”  (Ref.  1,  pp.  57-58). 

III.  Disposition  of  the  Request  With 
Respect  to  Lead  in  Bullets  and  Shot 

On  August  27,  2010,  EPA  denied  the 
first  request  due  to  a  lack  of  authority 
to  regulate  lead  in  bullets  and  shot 
under  TSCA.  EPA’s  decision  is  based  on 
the  exclusion  of  firearms,  shells  and 
cartridges  from  the  definition  of 
“chemical  substance”  in  TSCA  section 
3(2)(B)(v).  This  exclusion  functions  to 
carve  out  a  discrete  set  of  substances 
from  regulation  under  TSCA:  those  used 
in  firearms  and  ammunition.  This  plain 
reading  of  the  statute  is  consistent  with 
EPA’s  longstanding  interpretation  of  the 
six  TSCA  exclusions  at  TSCA  section 
3(2)(B). 

The  statutory  definition  of  “chemical 
substance”  excludes  “any  article  the  sale 
of  which  is  subject  to  the  tax  imposed 
by  section  4181  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.A.  4181)  ' 

(determined  without  regard  to  any 
exemptions  from  such  tax  provided  by 
section  4182  or  4221  or  any  other 
provision  of  such  code).”  15  U.S.C. 


2602(2)(B)(v).  Section  4181  imposes  a 
tax  on  firearms,,  shells  and  cartridges.  26 

U. S.C.  4181.  Bullets  and  shot,  and  any 
lead  within  them,  are  contained  in 
shells  and  cartridges  and  are  therefore 
excluded  from  the  chemical  substance 
definition.  In  addition,  EPA’s  plain 
reading  of  TSCA  is  consistent  with 
EPA’s  long-standing  interpretation  of 
TSCA’s  definition  of  “chemical 
substance”  and  with  the  purpose  of  the 
exemption. 

V.  Further  Consideration  of  the  Request 
With  Respect  to  Lead  in  Fishing  Sinkers 

EPA  is  still  considering  the  second 
request  contained  in  the  August  3,  2010 
petition  and  will  respond  to  that  portion 
of  the  petition  within  the  90-day  period 
provided  in  section  21  of  TSCA. 

VI.  References 

1.  American  Bird  Conservancy,  Petition  to 
the  Environmental  Protection  Agency  to  Ban 
Lead  Shot,  Bullets  and  Fishing  Sinkers  under 
the  Toxic  Substances  Control  Act.  August  3, 
2010. 

List  of  Subjects 

Environmental  protection.  Bird,  Lead, 
Lead  bullets.  Lead  fishing  sinkers.  Lead 
shot. 

Dated:  September  21,  2001. 

Steve  A.  Owens, 

Assistant  Administrator,  Office  of  Chemical 
Safety  and  Pollution  Prevention. 

[FR  Doc.  2010-24025  Filed  9-23-10;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9206-6] 

2010  Fall  Meeting  of  the  Ozone 
Transport  Commission 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
announcing  the  2010  Fall  Meeting  of  the 
Ozone  Transport  Commission  (OTC). 
This  OTC  meeting  will  explore  options 
available  for  reducing  ground-level 
ozone  precursors  in  a  multi-pollutant 
context.  The  Commission  will  be 
evaluating  potential  measures  and 
considering  actions  in  areas  such  as 
performance  standards  for  electric 
generating  units  (EGUs)  on  high  electric 
demand  days,  oil  and  gas  boilers  serving 
EGUs,  small  natural  gas  boilers, 
stationary  generators,  energy  security/ 
energy  efficiency,  architectural 
industrial  emd  maintenance  coatings, 
consumer  products,  institution 
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commercial  and  industrial  (ICI)  boilers, 
vapor  recovery  at  gas  stations,  large 
above  ground  storage  tanks,  seaports, 
aftermarket  catalysts,  lightering,  and 
non-road  idling. 

DATES:  The  meeting  will  be  held  on 
November  10,  2010  starting  at  9  a.m. 
and  ending  at  4  p.m. 

Location:  Sheraton  Boston,  39  Dalton 
Street,  Boston,  Massachusetts  02199; 
(617) 236-2000  or  (888) 627-7054. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
documents  and  press  inquiries  contact: 
Ozone  Transport  Commission,  444 
North  Capitol  Street,  NW.,  Suite  638, 
Washington,  DC  20001;  (202)  508-3840; 
e-mail:  ozone@otcair.org;  \V eh  site; 
h  ttp://  www.otcair.org. 

SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
Section  184  provisions  for  the  Control  of 
Interstate  Ozone  Air  Pollution.  Section 
184(a)  establishes  an  Ozone  Transport 
Region  (OTR)  comprised  of  the  States  of 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia.  The  purpose  of  the  OTC  is  to 
deal  with  ground-level  ozone  formation, 
transport,  and  control  within  the  OTR. 
Type  of  meeting:  Open. 

Agenda:  Copies  of  the.  final  agenda 
will  be  available  from  the  OTC  office 
(202)  508-3840;  by  e-mail: 
ozone@otcair.org  or  via  the  OTC  Web 
site  at  http://www.otcair.org. 

Dated:  September  7,  2010. 

W.C.  Early, 

Acting  Regional  Administrator,  Region  III. 

[FR  Doc.  2010-23994  Filed  9-23-10;  8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-920&-4] 

Notice  of  a  Regional  Project  Waiver  of 
Section  1605  (Buy  American)  of  the 
American  Recovery  and  Reinvestment 
Act  of  2009  (ARRA)  to  the  City  of 
Lewiston,  ME  and  the  Auburn,  Maine 
Water  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  EPA  is  hereby  granting  a 
waiver  of  the  Buy  American 
requirements  of  ARRA  Section  1605 
under  the  authority  of  Section 
1605(b)(2)  [manufactured  goods  are  not 
produced  in  the  United  States  in 
sufficient  and  reasonably  available 
quantities  and  of  a  satisfactory  quality] 


to  the  City  of  Lewiston,  Maine  and  the 
Auburn,  Maine  Water  District  (“Auburn- 
Lewiston”)  for  the  purchase  of  thirteen 
separate  types  of  ductile  iron  pipe 
fittings  (with  various  quantities  for  each 
individual  fitting  configuration  totaling 
33  fittings)  that  are  foreign 
manufactured  as  part  of  an  upgrade 
project  at  the  Auburn-Lewiston  Water 
Treatment  Facility.  This  is  a  project 
specific  waiver  and  only  applies  to  the 
use  of  the  specified  product  for  the 
ARRA  project  being  proposed.  Any 
other  ARRA  recipient  that  wishes  to  use 
the  same  product  must  apply  for  a 
separate  waiver  based  on  project 
specific  circumstances.  Based  upon 
information  submitted  by  Auburn- 
Lewiston,  it  has  been  determined  that 
there  are  currently  no  domestically 
manufactured  pipe  fittings  available  to 
meet  the  Auburn-Lewiston’s  project 
construction  schedule.  The  Regional 
Administrator  is  making  this 
determination  based  on  the  review  and 
recommendations  of  the  Municipal 
Assistance  Unit.  The  Assistant 
Administrator  of  the  Office  of 
Administration  and  Resources 
Management  has  concurred  on  this 
decision  to  make  an  exception  to 
Section  1605  of  ARRA.  This  action 
permits  the  purchase  of  foreign 
manufactured  pipe  fittings  by  Auburn- 
Lewiston,  as  specified  in  its  July  28, 

2010  request. 

DATES:  Effective  Date:  September  15, 
2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katie  Connors,  Environmental  Engineer, 
(617)  918-1658,  or  David  Chin, 
Environmental  Engineer,  (617)  918- 
1764,  Municipal  Assistance  Unit  (CMU), 
Office  of  Ecosystem  Protection  (OEP), 
U.S.  EPA,  5  Post  Office  Square,  Suite 
100,  Boston,  MA  02109-3912. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  ARRA  Section  1605(c), 
the  EPA  hereby  provides  notice  that  it 
is  granting  a  project  waiver  of  the 
requirements  of  Section  1605(a)  of 
Public  Law  111-5,  Buy  American 
requirements,  to  the  City  of  Lewiston, 
Maine  and  the  Auburn,  Maine  Water 
District  for  the  purchase  of  foreign 
manufactured  pipe  fittings  as  part  of  its 
water  treatment  facility  upgrade  project. 
The  specific  ductile  iron  fittings  are  not 
available  from  a  domestic  manufacturer 
to  meet  the  project  construction 
schedule.  Section  1605  of  the  ARRA 
requires  that  none  of  the  appropriated 
funds  may  be  used  for  the  construction, 
alteration,  maintenance,  or  repair  of  a 
public  building  or  a  public  works 
project  unless  all  of  the  iron,  steel,  and 
manufactured  goods  used  in  the  project 
is  produced  in  the  United  States,  or 


unless  a  waiver  is  provided  to  the 
recipient  by  the  head  of  the  appropriate 
agency,  here  the  EPA.  A  waiver  may  be 
provided  if  EPA  determines  that  (1) 
applying  these  requirements  would  be 
inconsistent  with  the  public  interest;  (2) 
iron,  steel,  and  the  relevant 
manufactured  goods  are  not  produced  in 
the  United  States  in  sufficient  and 
reasonably  available  quantities  and  of  a 
satisfactory  quality:  or  (3)  inclusion  of 
iron,  steel,  and  the  relevant 
manufactured  goods  produced  in  the 
United  States  will  increase  the  cost  of 
the  overall  project  by  more  than  25 
percent. 

Consistent  with  the  direction  of  the 
OMB  Guidance  at  2  CFR  176.120,  EPA 
will  generally  regard  waiver  requests 
with  respect  to  components  that  were 
specified  in  the  bid  solicitation  or  in  a 
gener^l/primary  construction  contract  as 
“late”  if  submitted  after  the  contract 
date.  However,  in  this  case  EPA  has 
determined  that  the  Auburn-Lewiston’s 
request,  though  made  after  the  date  that 
the  contract  was  signed  on  March  11, 
2010,  can  be  evaluated  as  timely 
because  the  supplier  informed  the 
subcontractor  of  the  recipient  on  July 
19,  2010  that  the  domestic  manufacturer 
would  not  be  able  to  deliver  the 
required  type  and  number  of  fittings  to 
meet  the  project  schedule/delivery  date. 
The  need  for  a  waiver  was  not 
determined  until  after  the  subcontractor 
had  been  informed  of  the  extended 
delivery  delay  and  further  research 
indicated  that  there  were  no  domestic 
manufacturers  that  could  provide  the 
necessary  pipe  fittings  to  meet  the 
required  project  delivery  schedule.  The 
recipient  could  not  reasonably  foresee 
the  need  for  such  a  determination  until 
it  was  informed  that  the  specific 
domestic  pipe  fittings  would  not  be 
available  at  the  originally  scheduled 
time  frame.  Accordingly,  EPA  will 
evaluate  the  request  as  if  it  were  timely. 

Auburn-Lewiston  is  constructing  a 
new  Ultraviolet  (UV)  disinfection 
treatment  facility  in  order  to  comply 
with  the  Long  Term  2  Enhanced  Surface 
Water  Treatment  Rule  requirements  of 
the  Safe  Drinking  Water  Act,  and  part  of 
the  work  involves  the  installation  of 
new  pipe  and  pipe  fittings.  According  to 
information  provided  by  Auburn- 
Lewiston,  there  are  13  different  fitting 
types  of  various  sizes  and  connection 
types,  resulting  in  a  total  of  33 
individual  fittings.  The  fittings  are  also 
required  to  meet  the  following 
specifications:  (1)  Manufactured  to 
conform  with  ANSI/AWWA  A21.51/ 
C151:  (2)  inside  bituminous  coating;  and 
(3)  outside  primer  of  TNEMEC 
Omnithane  Series  1. 
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According  to  Auburn-Lewiston,  the 
subcontract  to  furnish  and  install  the 
ductile  iron  pipe  and  pipe  fittings  was 
awarded  on  March  11,  2010  and  none  of 
the  subcontractors  raised  any  concerns 
about  getting  the  pipe  fittings  delivered 
on  time.  A  purchase  order  for  the 
ductile  iron  piping  and  fittings  was 
placed  on  April  29,  2010  with  an  agreed 
upon  shipping  date  of  July  19,  2010  to 
meet  the  project  schedule. 

On  July  19,  2010,  the  supplier 
received  notification  from  the  domestic 
foundries  manufacturing  the  subject 
fittings  that  due  to  production  order 
backlog,  delivery  of  standard  fittings 
would  he  delayed  at  least  4  weeks  and 
delivery  of  the  special,  non-standard 
fittings  (long  radius  bends  and  large 
diameter  tees)  could  be  delayed  at  least 
8  weeks.  The  project  procurement 
manager  reported  that  the  estimated  4 
and  8  week  delays  were  not  guaranteed 
and  that  the  delays  could  be  longer.  The 
possibility  of  delays  was  confirmed  by 
EPA’s  national  contractor  in 
conversation  with  the  manufacturer. 

The  project  schedule  called  for 
delivery  and  installation  of  the  ductile 
iron  pipe  fittings  between  July  16,  2010 
and  August  12,  2010,  so  the  testing  of 
the  lines  could  be  initiated  prior  to 
September  1,  2010.  In -addition,  the 
ultraviolet  disinfection  treatment  system 
testing  completion  and  operator  training 
milestone  date  is  December  8,  2010, 
with  an  overall  project  completion  emd 
transfer  of  facility  to  the  owner  date  of 
January  5,  2011.  If  the  delivery  of  the 
pipe  fittings  is  delayed  until  mid- 
September  of  2010,  it  is  estimated  that 
final  completion  date  will  be  pushed 
back  to  at  least  several  weeks.  There 
also  has  been  no  guarantee  given  by  the 
manufacturer  that  the  fittings  will  be 
delivered  by  mid-September,  the  revised 
delivery  date.  According  to  Auburn- 
Lewiston,  delivery  times  for  certain 
items  are  being  quoted  as  long  as  six 
months  for  existing  orders. 

The  project  procurement  manager 
solicited  quotations  and  committed 
delivery  times  for  non-domestic 
manufactured  ductile  iron  fittings  from 
two  local  suppliers.  Based  on  the 
information  that  was  obtained,  the  non¬ 
domestic  manufactured  ductile  iron 
pipe  fittings  necessary  for  the  project, 
with  the  exception  of  one  24"  x  4"  tee, 
could  be  delivered  within  a  time  frame 
to  meet  the  project  schedule.  The  work 
could  be  coordinated  to  accommodate 
the  later  delivery  of  the  24"  x  4"  tee  and 
preserve  the  December  8,  2010  overall 
system  testing  and  operator  training 
milestone  date,  as  well  as  the  January  5, 
2011  overall  project  completion  date. 

Based  on  the  review  conducted  by 
EPA’s  national  contractor,  Aubum- 


Lewiston’s  claim  that  the  specific 
ductile  iron  fittings  are  not  available 
from  a  domestic  manufacturer  to  meet 
project  schedule  milestones  is 
supported  by  the  available  evidence.  At 
least  eight  additional  potential  domestic 
manufacturers  of  ductile  iron  pipe 
fittings  were  contacted  and  it  was 
determined  that  none  would  be  able  to 
meet  the  required  project  delivery 
schedule. 

Furthermore,  the  purpose  of  the 
ARRA  is  to  stimulate  economic  recovery 
by  funding  current  infrastructure 
construction,  not  to  delay  projects  that 
are  “shovel  ready”  by  requiring  potential 
SRF  eligible  recipients,  such  as  the 
Auburn-Lewiston  to  either  revise  their 
design  standards  and  specifications,  or 
in  this  situation  significantly  alter  its 
construction  schedule.  The  imposition 
of  ARRA  Buy  American  requirements  in 
this  case  would  result  in  an 
unreasonable  delay  for  this  project.  To 
delay  this  construction  would  directly 
conflict  with  a  fundamental  economic 
purpose  of  ARRA,  which  is  to  create  or 
retain  jobs. 

The  April  28,  2009  EPA  HQ 
Memorandum,  “Implementation  of  Buy 
American  provisions  of  Pub.  L.  111-5, 
the  ‘American  Recovery  and 
Reinvestment  Act  of  2009’  ” 
(“Memorandum”),  defines  reasonably 
available  quantity  as  “the  quantity  of 
iron,  steel,  or  relevant  manufactured 
good  is  available  or  will  be  available  at 
the  time  needed  and  place  needed,  and 
in  the  proper  form  or  specification  as 
specified  in  the  project  plans  and 
design.”  The  same  Memorandum 
defines  “satisfactory  quality”  as  “the 
quality  of  steel,  iron  or  manufactured 
good  specified  in  the  project  plans  and 
designs.” 

The  Municipal  Assistance  Unit  (CMU) 
has  reviewed  this  waiver  request  and 
has  determined  that  the  supporting 
documentation  provided  by  Auburn- 
Lewiston  establishes  both  a  proper  basis 
to  specify  a  particular  manufactured 
good,  and  that  the  domestic 
manufactured  good  is  currently  not 
available  to  meet  the  construction' 
schedule  for  the  proposed  project.  The 
information  provided  is  sufficient  to 
meet  the  following  criteria  listed  under 
Section  1605(b)  of  the  ARRA  and  in  the 
April  28,  2009  Memorandum:  Iron, 
steel,  and  the  manufactured  goods  are 
not  produced  in  the  United  States  in 
sufficient  and  reasonably  available 
quantities  and  of  a  satisfactory  quality. 

The  March  31,  2009  Delegation  of 
Authority  Memorandum  provided 
Regional  Administrators  with  the 
temporary  authority  to  issue  exceptions 
to  Section  1605  of  the  ARRA  within  the 
geographic  boundaries  of  their 


respective  regions  and  with  respect  to 
requests  by  individual  grant  recipients. 

Having  established  both  a  proper 
basis  to  specify  the  particular  good 
required  for  this  project  and  that  this 
manufactured  good  was  not  available 
from  a  producer  in  the  United  States, 
the  City  of  Lewiston,  Maine  and  the 
Auburn,  Maine  Water  District  are 
hereby  granted  a  waiver  from  the  Buy 
American  requirements  of  Section 
1605(a)  of  Public  Law  111-5.  This 
waiver  permits  use  of  ARRA  funds  for 
the  purchase  of  non-domestic 
manufactured  pipe  fittings  documented 
in  Auburn-Lewiston’s  waiver  request 
submittal  dated  July  28,  2010.  This 
supplementary  information  constitutes 
the  detailed  written  justification 
required  by  Section  1605(c)  for  waivers 
based  on  a  finding  under  subsection  (b). 

Authority:  Pub.  L.  111-5,  section  1605. 

Dated:  September  15,  2010. 

Ira  W.  Leighton, 

Acting  Regional  Administrator,  EPA  Region 
1 — NewEngland. 

(FR  Doc.  2010-23989  Filed  9-23-10;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9206-3] 

Notice  of  a  Regional  Project  Waiver  of 
Section  1605  (Buy  American)  of  the 
American  Recovery  and  Reinvestment 
Act  of  2009  (ARRA)  to  the  Town  of 
Bristol,  Rl 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  EPA  is  hereby  granting  a 
waiver  of  the  Buy  American 
requirements  of  ARRA  Section  1605 
under  the  authority  of  Section 
1605(b)(1)  [inconsistent  with  the  public 
interest]  to  the  Town  of  Bristol,  Rhode 
Island  (Town)  for  the  utilization  and 
installation  of  two  influent  and  two 
effluent  sluice  gates  for  the  facility’s  two 
final  clarifiers  as  part  of  a  larger  overall 
wastewater  treatment  plant  upgrade 
project.  This  is  a  project  specific  waiver 
and  only  applies  to  the  use  of  the 
specified  product  for  the  ARRA  project 
being  proposed.  Any  other  ARRA 
recipient  that  wishes  to  use  the  same 
product  must  apply  for  a  separate 
waiver  based  on  project  specific 
circumstances.  The  Town  had  been 
assured  by  the  manufacturer  that  the 
sluice  gates  would  be  made  in  a  facility 
in  Massachusetts.  However,  the 
manufacturer  informed  the  Town  of 
Bristol  in  writing  on  July  8,  2010  that 
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due  to  an  internal  miscommunication, 
the  sluice  gates  that  were  delivered  to 
the  site  for  installation  were  actually 
manufactured  in  Canada,  and  not  in 
Massachusetts.  The  manufacturer  has 
offered  to  provide  these  sluice  gates  at 
no  charge  other  than  the  cost  for  freight 
and  field  service.  Re-ordering  the  sluice 
gates  and  having  them  manufactured  in 
the  Massachusetts  facility  would  delay 
the  upgrade  work  to  the  final  clarifiers 
hy  at  least  three  months.  Unfortunately, 
the  existing  final  clarifier  equipment  is 
failing,  and  given  that  existing 
wastewater  flows  at  the  wastewater 
treatment  plant  are  at  seasonal  lows,  the 
most  opportune  time  to  install  the  sluice 
gates  would  be  during  the  July  and 
August  time  frame.  Based  upon 
information  submitted  by  the  Town’s 
consulting  engineer,  EPA  has  concluded 
that  requiring  the  installation  of 
domestic  manufactured  sluice  gates, 
which  would  extend  the  time  frame  by 
at  least  three  months,  would  be 
inconsistent  with  the  public  interest, 
and  that  a  waiver  of  the  Buy  American 
provisions  is  justified.  The  Regional 
Administrator  is  making  this 
determination  based  on  the  review  and 
recommendations  of  the  Municipal 
Assistance  Unit.  The  Assistant 
Administrator  of  the  Office  of 
Administration  and  Resources 
Management  has  concurred  on  this 
decision  to  make  an  exception  to  the 
requirements  of  Section  1605(a)  of 
ARRA.  This  action  allows  the 
installation  of  the  foreign  manufactured 
influent  and  effluent  sluice  gates,  as 
specified  in  its  July  8,  2010  request. 

DATES:  Effective  Date:  September  15, 
2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katie  Connors,  Environmental  Engineer, 
(617)  918-1658,  or,  David  Chin, 
Environmental  Engineer,  (617)  918- 
1764,  Municipal  Assistance  Unit  (CMU), 
Office  of  Ecosystem  Protection  (OEP), 
U.S.  EPA,  5  Post  Office  Square,  Suite 
100,  Boston,  MA  02109-3912. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  ARRA  Section  1605(c), 
the  EPA  hereby  provides  notice  that  it 
is  granting  a  project  waiver  of  the 
requirements  of  Section  1605(a)  of 
Public  Law  111-5,  Buy  American 
requirements,  to  the  Town  of  Bristol, 
Rhode  Island  for  the  installation  of  two 
influent  and  two  effluent  sluice  gates  for 
two  final  clarifiers  as  part  of  a 
wastewater  treatment  plant  upgrade 
project.  Based  on  the  information 
provided  by  the  Town’s  design 
engineer,  EPA  has  determined  that  it  is 
inconsistent  with  the  public  interest  for 
the  Town  to  further  delay  the  project 


and  pursue  the  purchase  of  domestically 
manufactured  sluice  gates. 

Section  1605  of  the  ARRA  requires 
that  none  of  the  appropriated  funds  may 
be  used  for  the  construction,  alteration, 
maintenance,  or  repair  of  a  public 
building  or  a  public  works  project 
unless  all  of  the  iron,  steel,  and 
manufactured  goods  used  in  the  project 
is  produced  in  the  United  States,  or 
unless  a  waiver  is  provided  to  the 
recipient  by  the  head  of  the  appropriate 
agency,  here  the  EPA.  A  waiver  may  be 
provided  under  Section  1605(b)  if  EPA 
determines  that  (1)  applying  these 
requirements  would  be  inconsistent 
with  the  public  interest;  (2)  iron,  steel, 
and  the  relevant  manufactured  goods 
are  not  produced  in  the  United  States  in 
sufficient  and  reasonably  available 
quantities  and  of  a  satisfactory  quality; 
or  (3)  inclusion  of  iron,  steel,  and  the 
relevant  manufactured  goods  produced 
in  the  United  States  will  increase  the 
cost  of  the  overall  project  by  more  than 
25  percent. 

Consistent  with  the  direction  of 
OMB’s  regulation  at  2  CFR  176.120,  EPA 
will  generally  consider  a  waiver  request 
with  respect  to  components  that  were 
specified  in  the  bid  solicitation  or  in  a 
general/primary  construction  contract  or 
those  made  after  obligating  ARRA  funds 
for  a  project  to  be  a  “late”  request. 
However,  in  this  case  EPA  has 
determined  that  the  Town’s  request, 
though  made  after  the  date  the  contract 
was  signed,  can  be  evaluated  as  timely 
because  the  manufacturer  informed  the 
general  contractor  on  July  8,  2010  that 
due  to  an  internal  miscommunication, 
the  sluice  gates  that  were  delivered  to 
the  construction  site  had  been 
manufactured  in  its  Quebec,  Canada 
facility.  The  need  for  a  waiver  was  not 
determined  until  after  the  general 
contractor  was  informed  of  the 
miscommunication  and  delivery  of  the 
foreign  manufactured  sluice  gates.  The 
recipient  could  not  reasonably  have 
foreseen  the  need  for  a  determination 
until  informed  of  the  error.  Accordingly, 
EPA  will  evaluate  the  request  as  if  it 
were  timely. 

The  Town  is  requesting  a  waiver  of 
the  Buy  American  provision  for 
installation  of  two  influent  and  two 
effluent  sluice  gates  for  the  facility’s  two 
final  clarifiers  as  part  of  a  larger  overall 
*  wastewater  treatment  plant  upgrade 
project.  The  planned  upgrades  to  the 
final  clarifiers  include  removal  and 
replacement  of  the  following 
equipment:  (a)  Two  clarifier 
mechanisms  including  trusses 
supporting  the  sludge  rakes;  scum 
skimmers;  drive  mechanisms  and  a  new 
walkway;  (b)  two  influent  and  two 
effluent  sluice  gates;  (c)  scum  removal 


equipment;  and  (d)  effluent  vveirs  and 
troughs.  The  sluice  gates  are  necessary 
for  isolating  each  final  clarifier  and  are 
currently  not  hinctional  as  they  are 
remain  “stuck”  in  the  open  position.  The 
existing  clarifier  mechanisms  are  over 
twenty  years  old  and  in  need  of 
immediate  repair.  The  mechanisms  are 
approximately  75  feet  in  diameter  and 
scrape  the  settled  sludge  to  the  sludge 
pump  for  withdrawal  and  processing. 
Each  mechanism  also  incorporates  scum 
removal  rake  arms  and  scum  troughs 
that  provide  scum  removal  from  the 
surface  of  the  tanks. 

One  of  the  final  clarifier  skimmer  arm 
supports  began  to  fail  in  June  of  2009. 

The  supports  became  bent  making  the 
entire  mechanism  inoperable.  In  order 
to  allow  the  continued  removal  of  the 
sludge  from  the  bottom  of  the  tank,  the 
sludge  collection  arms  needed  to  be 
removed.  Since  the  existing  sluice  gates  , 
were  inoperable,  the  Town  was  required 
to  hire  a  diver  to  disconnect  the 
skimmer  support  arms.  Immediately 
after  the  failure  of  the  first  final  clarifier 
skimmer,  the  skimmer  arm  for  the 
second  final  clarifier  also  failed  and  was 
also  removed.  Since  the  removal  of  the 
skimmer  arms  last  summer  and  until  the 
completion  of  these  proposed  upgrades, 
wastewater  treatment  plant  personnel 
have  been  manually  removing  scum 
from  these  tanks. 

The  Town’s  general  contractor 
submitted  the  sluice  gate  shop  drawings 
for  review  in  February  of  2010.  The 
Town’s  design  engineer  reviewed  the 
shop  drawings  and  determined  that  the 
sluice  gates  were  manufactured  in 
Canada  and  would  not  meet  the  Buy 
American  requirements.  This  was 
conveyed  to  the  general  contractor  in 
March  of  2010.  The  general  contractor 
was  informed  by  the  manufacturer  that 
it  had  the  capability  to  manufacture  the 
sluice  gates  at  its  Orange,  Massachusetts 
facility.  Based  on  the  belief  of  all  parties 
that  this  would  satisfy  the  Buy 
American  requirements,  the  project 
proceeded  and  the  gates  were  scheduled 
for  delivery  and  installation  in  July  of 
2010.  All  of  the  other  final  clarifier 
equipment  has  been  delivered  to  the  site 
and  is  ready  for  installation,  pending 
installation  of  the  new  sluice  gates. 

Unfortunately,  the  manufacturer 
informed  the  general  contractor  on  July 
8,  2010  that  due  to  an  internal 
miscommunication,  the  sluice  gates  that 
were  delivered  to  the  construction  site 
had  been  manufactured  in  its  Quebec, 
Canada  facility,  not  in  Orange, 
Massachusetts.  The  Town  had  been 
assured  by  the  manufacturer  in  March  of 
2010  that  the  sluice  gates  would  be 
made  in  the  Orange,  Massachusetts 
manufacturing  facility.  The 
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manufacturer  is  aware  of  the  scheduling 
implications  and  has  offered  to  provide 
the  sluice  gates  at  no  cost,  other  than  for 
freight  and  field  service  charges.  The 
Town,  which  could  not  reasonably 
foresee  the  need  for  a  waiver  to  the  Buy 
American  provision  of  the  ARRA, 
submitted  a  waiver  request  immediately 
(July  9th,  2010)  after  they  were  informed 
by  the  manufacturer  of  the  delivery 
oversight. 

Re-ordering  the  gates  and  having  them 
manufactured  in  the  Massachusetts 
facility  would  delay  the  upgrade  work 
to  the  final  clarifiers  by  at  least  three 
months.  Unfortunately,  the  existing 
final  clarifier  equipment  has  already 
failed,  and  since  existing  wastewater 
flows  at  the  wastewater  treatment  plant 
are  currently  at  seasonal  lows,  the  most 
opportune  time  to  install  the  new  sluice 
gates  would  be  during  the  July  and 
^  August  time  frame. 

Furthermore,  the  purpose  of  the 
ARRA  is  to  stimulate  economic  recovery 
by  funding  current  infrastructure 
construction,  not  to  delay  or  require  the 
substantial  redesign  of  projects  that  are 
“shovel  ready,”  such  as  this  project  at 
the  Bristol,  Rhode  Island  Wastewater 
Treatment  Plant.  The  implementation  of 
the  ARRA  Buy  American  requirements 
in  this  case  would  result  in  additional 
cost  for  this  project  and  unreasonable 
delay  in  its  completion.  Such  delay 
would  also  directly  conflict  with  a 
fundamental  economic  purpose  of 
ARRA,  which  is  to  create  or  retain  jobs. 
More  importantly,  the  imposition  of  the 
Buy  American  requirement  would  result 
in  additional  risk  to  water  quality 
protection. 

The  Municipal  Assistance  Unit  (CMU) 
has  reviewed  this  waiver  request  and 
has  determined  that  the  supporting 
documentation  provided  by  the  Town’s 
design  engineer  established  a  proper 
basis  to  specify  that  using  the  domestic 
manufactured  good  would  be 
inconsistent  with  the  public  interest  of 
the  Town  of  Bristol,  Rhode  Island.  The 
information  provided  is  sufficient  to 
meet  the  following  criteria  listed  under 
Section  1605{b){l)  of  the  ARRA  and  in 
the  April  28,  2009  Memorandum:" 
Applying  these  requirements  would  be 
inconsistent  with  the  public  interest. 

The  March  31,  2009  Delegation  of 
Authority  Memorandum  provided 
Regional  Administrators  with  the 
temporary  authority  to  issue  exceptions 
to  Section  1605  of  the  ARRA  within  the 
geographic  boundaries  of  their 
respective  regions  and  with  respect  to 
requests  by  individual  grant  recipients. 

Having  established  both  a  proper 
basis  to  specify  the  particular  good 
required  for  this  project  and  that  using 
a  domestically  available  alternative 


manufactured  good  would  be 
inconsistent  with  the  public  interest,  the 
Town  of  Bristol,  Rhode  Island  is  hereby 
granted  a  waiver  from  the  Buy  American 
requirements  of  Section  1605(a)  of 
Public  Law  111-5.  This  waiver  permits 
use  of  ARRA  funds  for  the  installation 
and  utilization  of  foreign  manufactured 
influent  and  effluent  sluice  gates  as 
documented  in  the  Town’s  waiver 
request  submittal  dated  July  9,  2010. 
This  supplementary  information 
constitutes  the  detailed  written 
justification  required  by  Section  1605(c) 
for  waivers  based  on  a  finding  under 
subsection  (b). 

Authority:  Pub.  L.  111-5,  section  1605. 
Dated:  September  15,  2010. 

Ira  W.  Leighton, 

Acting  Regional  Administrator,  EPA  Region 
1 — New  England. 

(FR  Doc.  2010-23968  Filed  9-23-10;  8:45  am] 

BILLING  CODE  6560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9206-3] 

Notice  of  a  Regional  Project  Waiver  of 
Section  1605  (Buy  American)  of  the 
American  Recovery  and  Reinvestment 
Act  of  2009  (ARRA)  to  the  City  of 
Lowell,  MA 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  EPA  is  hereby  granting  a 
waiver  of  the  Buy  American 
requirements  of  ARRA  Section  1605 
under  the  authority  of  Section 
1605(b)(1)  [inconsistent  with  the  public 
interest]  to  the  City  of  Lowell, 
Massachusetts  (City)  for  the  purchase  of 
a  foreign  manufactured  30-inch 
diameter  pipe  tee  fitting  for  a  finished 
water  pipe  at  the  Lowell  Water 
Treatment  Facility.  This  is  a  project- 
specific  waiver  and  only  applies  to  the 
use  of  the  specified  product  for  the 
ARRA  project  being  proposed.  Any 
other  ARRA  recipient  that  wishes  to  use 
the  same  product  must  apply  for  a 
separate  waiver  based  on  project- 
specific  circumstances.  The  proposed 
work  involved  repairing  an  existing  30- 
inch  cement  lined  ductile  iron  fitting  on 
a  finished  water  line  in  the  Lowell 
Water  Treatment  Facility.  Based  upon 
information  submitted  by  the  City’s 
consulting  engineer,  EPA  has  concluded 
that,  under  the  given  circumstances  [i.e. 
emergency  standby  situation,  the  need 
to  minimize  disruption  in  water 
transmission  service),  requiring  the 
installation  of  an  alternative  domestic 


manufactured  pipe  fitting  would  be 
inconsistent  with  the  public  interest, 
and  that  a  waiver  of  the  Buy  American 
provisions  is  justified.  The  Regional 
Administrator  is  making  this 
determination  based  on  the  review  and 
recommendations  of  the  Municipal 
Assistance  Unit.  The  Assistant 
Administrator  of  the  Office  of 
Administration  and  Resources 
Management  has  concurred  on  this 
decision  to  make  an  exception  to  the 
requirements  of  Section  1605(a)  of 
ARRA.  This  action  allows  the  purchase 
and  installation  of  the  foreign 
manufactured  30-inch  pipe  fitting 
media,  as  specified  in  its  June  18,  2010 
request. 

DATES:  Effective  Date:  September  15, 
2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katie  Connors,  Environmental  Engineer, 
(617)  918-1658,  or,  David  Chin, 
Environmental  Engineer,  (617)  918- 
1764,  Municipal  Assistance  Unit  (CMU), 
Office  of  Ecosystem  Protection  (OEP), 
U.S.  EPA,  5  Post  Office  Square,  Suite 
100,  Boston,  MA  02109-3912. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  ARRA  Section  1605(c), 
the  EPA  hereby  provides  notice  that  it 
is  granting  a  project  waiver  of  the 
requirements  of  Section  1605(a)  of 
Public  La\v  111-5,  Buy  American 
requirements,  to  the  City  of  Lowell, 
Massachusetts  for  the  purchase  of  a  non¬ 
domestic  30-inch  diameter  pipe  fitting 
for  a  finished  water  pipe  at  the  Lowell 
Water  Treatment  Facility.  EPA  has 
evaluated  the  City’s  basis  for  procuring 
a  30-inch  diameter  pipe  fitting  from 
China  at  a  cost  of  $4,000.  Based  on  the 
information  provided  by  the  City’s 
design  engineer,  EPA  has  determined 
that  it  is  inconsistent  with  the  public 
interest  for  the  City  to  have  pursued  the 
purchase  of  a  domestically 
manufactured  30-inch  diameter  pipe 
fitting  under  the  specific  circumstances 
encountered  by  the  City. 

Section  1605  of  the  ARRA  requires 
that  none  of  the  appropriated  funds  may 
be  used  for  the  construction,  alteration, 
maintenance,  or  repair  of  a  public 
building  or  a  public  works  project 
unless  all  of  the  iron,  steel,  and 
manufactured  goods  used  in  the  project 
is  produced  in  the  United  States,  or 
■  unless  a  waiver  is  provided  to  the 
recipient  by  the  head  of  the  appropriate 
agency,  here  the  EPA.  A  waiver  may  be 
provided  under  Section  1605(b)  if  EPA 
determines  that  (1)  appl5dng  these 
requirements  would  be  inconsistent 
with  the  public  interest;  (2)  iron,  steel, 
and  the  relevant  manufactured  goods 
are  not  produced  in  the  United  States  in 
sufficient  and  reasonably  available 
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quantities  and  of  a  satisfactory  quality; 
or  (3)  inclusion  of  iron,  steel,  and  the 
relevant  manufactured  goods  produced 
in  the  United  States  will  increase  the 
cost  of  the  overall  project  by  more  than 
25  percent. 

When  a  recipient  or  sub-recipient  has 
used  foreign  iron,  steel,  and/or 
manufactured  goods  for  an  ARRA 
project  without  authorization,  as  is  the 
case  here,  OMB’s  regulation  at  2  CFR 
176.130  directs  EPA  to  take  appropriate 
action,  which  may  include  processing  a 
determination  concerning  the 
inapplicability  of  Section  1605  of  ARRA 
in  accordance  with  2  CFR  176.120. 
Consistent  with  the  direction  of  2  CFR 
176.120,  EPA  will  generally  consider  a  ' 
waiver  request  made  after  obligating 
ARRA  funds  for  a  project  to  be  a  “late” 
request.  However,  in  this  case  EPA  has 
determined  that  the  City’s  request, 
though  made  after  the  date  the  contract 
was  signed  and  after  use  of  the  foreign 
pipe  fitting,  can  be  evaluated  as  timely 
because  the  City  could  not  reasonably 
have  foreseen  the  need  for  such  a 
determination  until  after  initiating  the 
work.  Accordingly,  EPA  will  evaluate 
the  request  as  if  it  were  timely. 

The  City  is  requesting  a  waiver  of  the 
Buy  American  provision  for  a  30-inch 
diameter  pipe  fitting  that  was 
manufactured  in  China  which  replaced 
an  existing  30-inch  diameter  cement 
lined  ductile  iron  fitting  on  a  finished 
water  line  at  the  Lowell  Water 
Treatment  facility.  According  to  the 
City’s  design  engineer,  the  existing  30- 
inch  diameter  pipe  fitting  had  been 
leaking  for  some  time  at  the  threaded 
connection  with  a  2-inch  air  release 
valve.  The  original  intent  of  the  City 
was  to  remove  the  air  release  valve, 
clean  the  threads,  perform  the  necessary 
repairs,  and  re-install  the  existing  30- 
inch  fitting.  However,  in  the  event  of  a 
possible  break  in  the  pipe  delivery 
system  or  if  the  existing  fitting  failed 
during  the  repair  work,  a  new  30-inch 
diameter  pipe  fitting  had  to  be  on-site 
on  an  emergency  standby  basis.  As  a 
result,  the  City  explored  having  a  30- 
inch  diameter  pipe  fitting  on-site  before 
they  could  start  any  additional  repair* 
work. 

During  the  week  of  May  3rd,  2010,  the 
City  was  informed  by  three  suppliers/ 
vendors  that  a  30-inch  diameter 
domestic  pipe  fitting  would  not  be 
available  on  an  emergency  standby  basis 
unless  the  City  purchased  it  outright. 
Based  on  information  provided  by  the 
City’s  consulting  engineer,  due  to  the 
large  size  of  the  fitting,  vendors  would 
only  make  their  imported  30-inch  tee 
pipe  fittings  available  on  standby  status, 
but  not  their  domestic  pipe  fittings.  As 
a  result,  no  domestic-made  fittings  of 


that  size  were  available  for  stand-by  in 
an  emergency  situation  that  would  meet 
technical  specifications.  The  City  could 
not  find  a  supplier/ vendor  that  would 
promise  right  of  first  refusal  on  a 
domestic  manufactured  pipe  fitting 
without  purchasing  it  in  full.  None  of 
the  available  vendors  would  allow  the 
City  the  opportunity  to  return  a  30-inch 
diameter  domestic  pipe  fitting,  if  the 
City  had  decided  on  not  installing  it. 

The  City  decided  to  order  a  30-inch 
diameter  foreign  manufactured  pipe 
fitting  (made  in  China  at  a  cost  to  the 
City  of  Lowell  of  $4,000)  to  have  it 
available  on  an  emergency  standby  basis 
to  minimize  plant  shutdown  and  any 
disruption  of  water  service  delivery,  in 
the  event  total  replacement  became 
necessary  or  if  the  pipe  delivery  system 
failed.  The  City  had  planned  to  repair 
and  re-install  the  existing  pipe  fitting, 
but  once  the  repair  work  had  begun,  it 
was  determined  that  complete 
replacement  was  the  proper  approach  to 
take.  During  the  week  of  June  14th,  the 
new  foreign  manufactured  30-inch 
diameter  pipe  fitting  was  installed. 
Fortunately,  and  more  importantly,  no 
disruption  of  water  transmission  service 
took  place  due  to  proper  planning.  The 
City  then  made  the  request  to  the  EPA 
for  a  waiver  on  June  18,  2010, 
immediately  after  the  emergency 
replacement  work  took  place  and  it 
could  not  reasonably  foresee  the  need 
for  such  a  determination  until  after 
initiating  the  repair  work  and 
determining  that  a  complete 
replacement  of  the  pipe  fitting  was  the 
proper  course  of  action. 

Furthermore,  the  purpose  of  the 
ARRA  is  to  stimulate  economic  recovery 
by  funding  current  infrastructure 
construction,  not  to  delay  or  require  the 
substantial  redesign  of  projects  that  are 
“shovel  ready,”  such  as  this  project  at 
the  Lowell  Water  Treatment  Plant.  The 
imposition  of  ARRA  Buy  American 
requirements  in  this  case  would  have 
likely  resulted  in  unreasonable 
additional  cost  for  this  project  and  delay 
in  its  completion.  Such  delay  would 
also  directly  conflict  with  a 
fundamental  economic  purpose  of 
ARRA,  which  is  to  create  or  retain  jobs. 
More  importantly,  the  imposition  could 
have  resulted  in  a  risk  to  public  health 
had  water  service  been  interrupted  for 
any  extended  period  of  time. 

The  Municipal  Assistance  Unit  (CMU) 
has  reviewed  this  waiver  request  and 
has  determined  that  the  supporting 
documentation  provided  by  the  City’s 
design  engineer  established  a  proper 
basis  to  specify  that  using  the  domestic 
manufactured  good  would  be 
inconsistent  with  the  public  interest  of 
the  City  of  Lowell.  The  information 


provided  is  sufficient  to  meet  the 
following  criteria  listed  under  Section 
1605(b)(1)  of  the  ARRA  and  in  the  April 
28,  2009  Memorandum:  Applying  these 
requirements  would  be  inconsistent 
with  the  public  interest. 

The  March  31,  2009  Delegation  of 
Authority  Memorandum  provided 
Regional  Administrators  with  the 
temporary  authority  to  issue  exceptions 
to  Section  1605  of  the  ARRA  within  the 
geographic  boundaries  of  their 
respective  regions  and  with  respect  to 
requests  by  individual  grant  recipients. 

Having  established  both  a  proper 
basis  to  specify  the  particular  good 
required  for  this  project  and  that  using 
a  domestically  available  alternative 
manufactured  good  would  be 
inconsistent  with  the  public  interest,  the 
City  of  Lowell,  Massachusetts  is  hereby 
granted  a  waiver  from  the  Buy  American 
requirements  of  Section  1605(a)  of 
Public  Law  111-5.  This  waiver  permits 
use  of  ARRA  funds  for  the  purchase  of 
a  foreign  manufactured  30-inch 
diameter  pipe  fitting  documented  in  the 
City’s  waiver  request  submittal  dated 
June  18,  2010.  This  supplementary 
information  constitutes  the  detailed 
written  justification  required  by  Section 
1605(c)  for  waivers  based  on  a  finding 
under  subsection  (b). 

Authority:  Public  Law  111-5,  section 
1605. 

Dated:  September  15,  2010. 

Ira  W.  Leighton, 

Acting  Regional  Administrator,  EPA  Region 
1  — New  Englan  d. 

[FR  Doc.  2010-23988  Filed  9-23-10;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9205-5] 

Science  Advisory  Board  Staff  Office 
Request  for  Nominations  of  Experts  for 
the  Review  of  Great  Lakes  Restoration 
Initiative  Action  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  EPA  Science  Advisory 
Board  (SAB)  Staff  Office  is  requesting 
public  nominations  for  technical  experts 
to  form  an  SAB  panel  to  review  the 
interagency  Great  Lakes  Restoration 
Initiative  (GLRI)  Action  Plan  which 
describes  restoration  priorities,  goals, 
objectives,  measurable  ecological 
targets,  and  specific  actions. 

DATES:  Nominations  should  be 
submitted  by  October  15,  2010  per 
instructions  below. 


58384 


Federal  Register/ Vol.  75,  Nt).  185 /Friday,  September  24, >,2010 /.Notices 


FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  regarding  this  Notice  and 
Request  for  Nominations  may  contact 
Ms.  Iris  Goodman,  Designated  Federal 
Officer  (DFO),  SAB  Staff  Office,  by 
telephone/voice  mail  at  (202)  564-2164, 
by  fax  at  (202)  565-2098,  or  via  e-mail 
at  goodman.iris@epa.gov.  General 
information  concerning  the  EPA  Science 
Advisory  Board  can  be  found  at  the  EPA 
SAB  Web  site  at  http//v,'ww.epa.gov/sab. 
SUPPLEMENTARY  INFORMATION: 

Background:  The  SAB  (42  U.S.C.  4365) 
is  a  chartered  Federal  Advisory 
Committee  that  provides  independent 
scientific  and  technical  peer  review, 
advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  basis  for 
EPA  actions.  As  a  Federal  Advisory 
Committee,  the  SAB  conducts  business 
in  accordance  with  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  2)  and  related  regulations. 
The  SAB  will  comply  with  the 
provisions  of  FACA  and  all  appropriate 
SAB  Staff  Office  procedural  policies. 

EPA  is  leading  an  interagency  Great 
Lakes  Restoration  Initiative  (GLRI)  to 
protect  and  restore  the  chemical, 
biological,  and  physical  integrity  of  the 
Great  Lakes.  The  GLRI  is  designed  to 
target  the  most  significant 
environmental  problems  in  the  region, 
as  documented  in  extensive  scientific 
studies  and  by  stakeholder  review.  To 
guide  the  efforts  of  the  GLRI,  EPA  and 
its  Federal  partners,  through  the  Great 
Lakes  Interagency  Task  Force, 
developed  a  comprehensive  multi-year 
Action  Plan.  The  GLRI  Action  Plan 
identifies  outcome-oriented 
performance  goals,  objectives, 
measurable  ecological  targets,  and 
specific  actions  for  five  major  focus 
areas:  toxic  substances  and  areas  of 
concern;  invasive  species;  near-shore 
health  and  nonpoint  source  pollution; 
habitat  and  wildlife  protection  and 
restoration;  and  accountability, 
education,  monitoring,  evaluation, 
communication,  and  partnerships. 

The  EPA  Great  Lakes  National 
Program  Manager  has  requested  the  SAB 
to  review  the  GLRI  Action  Plan  to  assess 
the  appropriateness  of  its  measures  and 
actions  to  achieve  its  stated  priorities 
and  goals.  The  SAB  Staff  Office  will 
form  an  expert  panel  to  review  the  Plan 
and  its  targeted  priorities. 

Request  for  Nominations:  The  SAB 
Staff  Office  is  seeking  nominations  of 
nationally  and  interiiationally 
recognized  scientists  and  engineers  with 
demonstrated  expertise  and  research  or 
management  experience  in  one  or  more 
of  the  following  areas:  Limnology, 


landscape  ecology,  restoration  ecology, 
ecotoxicology,  population  biology, 
aquatic  biology,  fisheries  and  wildlife 
management,  invasive  species,  water 
chemistry,  environmental  engineering, 
environmental  monitoring,  and 
environmental  assessment.  We  are 
particularly  interested  in  scientists  and 
engineers  with  direct  experience  in  the 
design,  management,  and 
implementation  of  environmental 
protection  and  restoration  programs  that 
have  included  development  of  metrics 
and  environmental  indicators  used  to 
monitor,  evaluate,  and  communicate 
restoration  progress. 

Availability  of  the  review  materials: 
The  GLRI  Action  Plan  is  available  on 
the  Great  Lakes  National  Program  Office 
Web  site  http://greatIakesrestoration.us/ 
?page_id=24  and  at  the  SAB  Web  site 
h  ttp  -.//yosemi  te.epa  .gov/sab/ 
sabpeopie.nsf/WebCommittees/ BOARD. 
For  questions  concerning  the  GLRI, 
please  contact  Paul  Horvatin,  Chief, 
Monitoring  Indicators  and  Reporting 
Branch,  U.S.  EPA  Great  Lakes  National 
Program  Office,  77  West  Jackson 
Boulevard  (G-17J),  Chicago,  Illinois 
60604,  phone  (312)  353-3612;  fax  (312) 
385-5456,  or  at  horvatin.paul@epa.gov. 

Process  and  Deadline  for  Submitting 
Nominations:  Any  interested  person  or 
organization  may  nominate  qualified 
individuals  in  the  areas  of  expertise 
described  above  for  possible  service  on 
this  expert  Panel.  Nominations  should 
be  submitted  in  electronic  format 
(which  is  preferred  over  hard  copy) 
following  the  instructions  for 
“Nominating  Experts  to  Advisory  Panels 
and  Ad  Hoc  Committees  Being  Formed” 
provided  on  the  SAB  Web  site.  The 
instructions  can  be  accessed  through  the 
“Nomination  of  Experts”  link  on  the 
blue  navigational  bar  on  the  SAB  Web 
site  at  http://www.epa.gov/sab.  To 
receive  full  consideration,  nominations 
should  include  all  of  the  information 
requested  below. 

EPA’s  SAB  Staff  Office  requests 
contact  information  about  the  person 
making  the  nomination;  contact 
information  about  the  nominee;  the 
disciplinary  and  specific  areas  of 
expertise  of  the  nominee;  the  nominee’s 
curriculum  vita;  sources  oi  recent  grant 
and/or  contract  support;  and  a 
biographical  sketch  of  the  nominee 
indicating  current  position,  educational 
background,  research  activities,  and 
recent  service  on  other  national 
advisory  committees  or  national 
professional  organizations. 

Persons  having  questions  about  the 
nomination  procedures,  or  who  are 
unable  to  submit  nominations  through 
the  SAB  Web  site,  should  contact  Ms. 
Iris  Goodman,  DFO,  as  indicated  above 


in  this  notice.  Nominations  should  be 
submitted  in  time  to  arrive  no  later  than 
October  15,  2010.  EPA  values  and 
welcomes  diversity.  In  an  effort  to 
obtain  nominations  of  diverse 
candidates,  EPA  encourages 
nominations  of  women  and  men  of  all 
racial  and  ethnic  groups. 

The  EPA  SAB  Staff  Office  will 
acknowledge  receipt  of  nominations. 

The  names  and  bio-sketches  of  qualified 
nominees  identified  by  respondents  to 
this  Federal  Register  notice,  and 
additional  experts  identified  by  the  SAB 
Staff,  will  be  posted  in  a  List  of 
Candidates  on  the  SAB  Web  site  at 
http://www.epa.gov/sab.  Public 
comments  on  this  List  of  Candidates 
will  be  accepted  for  21  calendar  days. 
The  public  will  be  requested  to  provide 
relevant  information  or  other 
documentation  on  nominees  that  the 
SAB  Staff  Office  should  consider  in 
evaluating  candidates. 

For  the  EPA  SAB  Staff  Office,  a 
review  panel  includes  candidates  who 
possess  the  necessary  domains  of 
knowledge,  the  relevant  scientific 
perspectives  (which,  among  other 
factors,  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
adequately  address  the  charge.  In 
forming  this  expert  panel,  the  SAB  Staff 
Office  will  consider  public  comments 
on  the  List  of  Candidates,  information 
provided  by  the  candidates  themselves, 
and  background  information 
independently  gathered  by  the  SAB 
Staff  Office.  Selection  criteria  to  be  used 
for  Panel  membership  include:  (a) 
Scientific  and/or  technical  expertise, 
knowledge,  and  experience  (primary 
factors);  (b)  availability  and  willingness 
to  serve;  (c)  absence  of  financial 
conflicts  of  interest;  (d)  absence  of  an 
appearance  of  a  lack  of  impartiality;  and 
(e)  skills  working  in  committees, 
subcommittees  and  advisory  panels; 
and,  for  the  Panel  as  a  whole,  (f) 
diversity  of  expertise  and  viewpoints. 

The  SAB  Staff  Office’s  evaluation  of 
an  absence  of  financial  conflicts  of 
interest  will  include  a  review  of  the 
“CcTnfidential  Financial  Disclosure  Form 
for  Special  Government  Employees 
Serving  on  Federal  Advisory 
Committees  at  the  U.S.  Environmental 
Protection  Agency”  (EPA  Form  3110- 
48).  This  confidential  form  allows 
Government  officials  to  determine 
whether  there  is  a  statutory  conflict 
between  that  person’s  public 
responsibilities  (which  includes 
membership  on  an  EPA  Federal 
advisory  committee)  and  private 
interests  and  activities,  or  the 
appearance  of  a  lack  of  impartiality,  as 
defined  by  Federal  regulation.  The  form 
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may  be  viewed  and  downloaded  from 
the  following  URL  address  http:// 
www.epa.gov/sab/pdf/epaform3110~ 
48.pdf. 

The  approved  policy  under  which  the 
EPA  SAB  Office  selects  subcommittees 
and  review  panels  is  described  in  the 
following  document:  Overview  of  the 
Panel  Formation  Process  at  the 
Environmental  Protection  Agency 
Science  Advisory  Board  (EPA-SAB-EC- 
02-010),  which  is  posted  on  the  SAB 
Web  site  at  http://ww^w.epa.gov/sab/pdf/ 
ec02010.pdf. 

Dated:  September  17,  2010. 

Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 

(FR  Doc.  2010-23982  Filed  9-23-10;  8:45  am) 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

[month  day,  year]. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperw'ork  Reduction 
Act  (PRA)  of  1995,  44  U.S.C.  3501  - 
3520.  Comments  are  requested 
concerning:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission’s  burden  estimate;  (c)  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  (d) 
ways  to  minimize  the  burden  of  the  ‘ 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
and  (e)  ways  to  further  reduce  the 
information  collection  burden  for  small 
business  concerns  with  fewer  than  25 
employees. 

The  FCC  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 


does  not  display  a  currently  valid  OMB 
control  number. 

DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  November  23, 
2010.  If  you  anticipate  that  you  will  be 
submitting  PRA  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  FCC  contact  listed  below  as 
soon  as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
Nicholas  A.  Fraser,  Office  of 
Management  and  Budget,  via  fax  at  202- 
395-5167  or  via  the  Internet  at 
Nicholas_A._Fraser@omb.eop.gov  and 
to  the  Federal  Communications 
Commission  via  email  to  PRA@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benish  Shah,  Office  of  Managing 
Director,  (202)  418-7866.  For  additional 
information,  contact  Benish  Shah,  OMD, 
418-7866,  benish.shah@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0384. 

Title:  Sections  64.901,  64.904  and 
64.905,  Auditor’s  Attestation  and 
Certification. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents  and 
Responses:  1  respondent,  1  response. 

Estimated  Time  per  Response:  35-250 
hours. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  Statutory 
authority  is  contained  in  Sections  1,4, 
201-205,  215,  and  218-220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  151,  154, 
201-205,  215,  and  218-220. 

Frequency  of  Response:  On-occasion, 
biennial,  and  annual  reporting 
requirements. 

Total  Annual  Burden:  255  hours. 

Total  Annual  Cost:  $1,200,000. 

Privacy  Act  Impact  Assessment:  N/A. 

Nature  of  Extent  of  Confidentiality: 
This  collection  does  not  address 
information  of  a  confidential  nature. 

Needs  and  Uses:  The  Commission 
will  submit  this  expiring  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  after  this  comment 
period  to  obtain  the  three  year  clearance 
from  them.  There  is  no  change  to  the 
reporting  requirements.  The 
Commission  is  reporting  a  1,280  hourly 
burden  reduction.  This  reduction  is  due 
to  fewer  respondents  and  therefore  the 
total  annual  burden  hours  have  been 
reduced. 

Section  64.904(a)  requires  each 
incumbent  LEC  required  to  file  a  cost 
allocation  manual  is  required  to  either 


have  an  attest  engagement  performed  by 
an  independent  auditor  every  two  years, 
covering  the  prior  two  year  period,  or 
have  a  financial  audit  performed  by  an 
independent  auditor  biennially.  In 
either  case,  the  initial  engagement  shall 
be  performed  in  the  calendar  year  after 
the  carrier  is  first  required  to  file  a  cost 
allocation  manual.  See  Section 
64.904(a)-(c).  Instead  of  requiring  mid¬ 
sized  carriers  to  incur  the  expense  of  a 
biennial  attestation  engagement,  they 
now  file  a  certification  with  the 
Commission  stating  that  they  are  in 
compliance  with  47  CFR  64.901  of  the 
Commission’s  rules.  The  certification 
must  be  signed,  under  oath,  by  an 
officer  of  the  incumbent  LEC,  and  filed 
with  the  Commission  on  an  annual 
basis.  Such  certification  of  compliance 
represents  a  less  costly  means  of 
enforcing  compliance  with  our  cost 
allocation  rules.  See  47  CFR  64.905  of 
the  Commission’s  rules. 

The  requirements  are  imposed  to 
ensure  that  the  carriers  are  properly 
complying  with  Commission  rules. 
They  serve  as  an  important  aid  in  the 
Commission’s  monitoring  program. 

Federal  Communications  Commission. 
Marlene  H.  Dortch. 

Secretary, 

Office  of  the  Secretary, 

Office  of  Managing  Director. 

[FR  Doc.  2010-23938  Filed  9-23-10:  8:45  am] 

BILLING  CODE  6712-01-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

September  17,  2010. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing  • 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  44  U.S.C.  3501  - 
3520.  Comments  are  requested 
concerning:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission’s  burden  estimate;  (c)  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
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respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
and  (e)  ways  to  further  reduce  the 
information  collection  burden  on  small 
business  concerns  with  fewer  than  25 
employees. 

The  FCC  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  currently  valid  OMB 
control  number. 

DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  November  23, 
2010.  If  you  anticipate  that  you  will  be 
submitting  PRA  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  FCC  contact  listed  below  as 
soon  as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
Nicholas  A.  Fraser,  Office  of 
Management  and  Budget,  via  fax  at  202- 
395-5167  or  via  the  Internet  at 
Nicholas_A._Fraser@omb.eop.gov  and 
to  the  Federal  Communications 
Commission  via  email  to  PRA@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  B.  Herman,  Office  of  Managing 
Director,  (202)  418-0214.  For  additional 
information,  contact  Judith  B.  Herman, 
OMD,  202-418-0214  or  email  judith- 
b.herman@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0360. 

Title:  Section  80.409,  Station  Logs. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  and 
state,  local  or  tribal  government. 


Number  of  Respondents  and 
Responses:  18,876  respondents,  18,876 
responses. 

Estimated  Time  Per  Response:  27.3  - 
95  hours. 

Frequency  of  Response: 

Recordkeeping  requirement. 

Obligation  to  Respond:  Mandatory. 
Statutory  authority  for  this  information 
collection  is  contained  in  47  U.S.C. 
sections  151  -  155,  301  -  609,  3  UST 
3450,  3  UST  4726,  12  UST  2377. 

Total  Annual  Burden:  533,458  hours. 

Total  Annual  Cost:  N/A. 

Privacy  Act  Impact  Assessment:  N/A. 

Nature  and  Extent  of  Confidentiality: 
There  is  no  need  for  confidentiality. 

Needs  and  Uses:  The  Commission 
will  submit  this  expiring  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  after  this  comment 
period  to  obtain  the  three  year  clearance 
from  them.  There  is  no  change  to  the 
recordkeeping  requirement.  However, 
there  is  a  41,050  hour  decrease 
adjustment  in  burden  which  is  due  to 
1,583  fewer  respondents. 

The  recordkeeping  requirements 
contained  in  Section  80.409  is  necessary 
to  document  the  operation  and  public 
correspondence  service  of  public  coast 
radiotelegraph,  public  coast 
radiotelephone  stations  and  Alaska- 
public  fixed  stations,  ship 
radiotelegraph,  ship  radiotelephone  and 
applicable  radiotelephone  including  the 
logging  of  distress  and  safety  calls 
where  applicable. 

The  recordkeeping  requirements  are 
in  Section  80.409(c)  -  Public  Coast 
Station  Logs;  Section  80.409(d)  -  Ship 
Radiotelegraph  Logs  and  Section 
80.409(e)  -  Ship  Radiotelephone  Logs. 


Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary, 

Office  of  the  Secretary, 

Office  of  Managing  Director. 

[FR  Doc.  2010-23944  Filed  9-23-10;  8:45  am) 

BILLING  CODE  671 2-01 -S 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Update  to  Notice  of  Financial 
Institutions  for  Which  the  Federal 
Deposit  Insurance  Corporation  Has 
Been  Appointed  Either  Receiver, 
Liquidator,  or  Manager 

agency:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Update  Listing  of  Financial 
Institutions  in  Liquidation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation  (Corporation)  has  been 
appointed  the  sole  receiver  for  the 
following  financial  institutions  effective 
as  of  the  Date  Closed  as  indicated  in  the 
listing.  This  list  (as  updated  from  time 
to  time  in  the  Federal  Register)  may  be 
relied  upon  as  “of  record”  notice  that  the 
Corporation  has  been  appointed  receiver 
for  purposes  of  the  statement  of  policy 
published  in  the  July  2,  1992  issue  of 
the  Federal  Register  (57  FR  29491).  For 
further  information  concerning  the 
identification  of  any  institutions  which 
have  been  placed  in  liquidation,  please 
visit  the  Corporation  Web  site  at  http:// 
www.fdic.gov/bank/individual/failed/ 
banklist.html  or  contact  the  Manager  of 
Receivership  Oversight  in  the 
appropriate  service  center. 

Dated:  September  20,  2010  . 

Federal  Deposit  Insurance  Corporation. 
Pamela  Johnson, 

Regulatory  Editing  Specialist. 


Institutions  in  Liquidation 

[In  alphabetical  order] 


FDIC  Ref.  No. 

Bank  name 

City 

State 

Date  closed 

10287  . 

Bank  of  Ellijay . 

Ellijay . 

GA  . ! . 

9/17/2010 

10288  . 

Bramble  Savings  Bank  . 

Milford  . 

OH . 

9/17/2010 

10289  . 

First  Commerce  Community  Bank  . 

Douglasville . 

GA . 

9/17/2010 

10290  . 

ISN  Bank  . 

Cherry  Hill  . 

NJ  . 

9/17/2010 

10291  . 

Maritime  Savings  Bank . 

West  Allis  . 

Wl  . 

9/17/2010 

10292  . 

The  Peoples  Bank  . 

Winder . 

GA  . 

9/17/2010 
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IFR  Doc.  2010-23905  Filed  9-23-10;  8:45  am] 

BILLING  CODEP 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Notice  of  Issuance  of  Exposure  Draft 
of  a  Concepts  Statement  on 
Measurement  of  the  Elements  of 
Accrual-Basis  Financial  Statements  in 
Periods  After  Initial  Recording 

agency:  Federal  Accounting  Standards 
Advisory  Board. 

ACTION:  Notice. 

Board  Action:  Pursuant  to  31  U.S.C. 
3511(d),  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  as 
amended,  and  the  FASAB  Rules  of. 
Procedure,  as  amended  in  April,  2004, 
notice  is  hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  has  issued  an  Exposure  Draft 
of  a  Concepts  Statement  on 
Measurement  of  the  Elements  of 
Accrual-Basis  Financial  Statements  in 
Periods  After  Initial  Recording. 

The  Exposure  Draft  is  available  on  the 
FASAB  home  page  http:// 
www.fasab.gov/exposure.htmI.  Copies 
can  be  obtained  by  contacting  FASAB  at 
(202)  512-7350. 

Respondents  are  encouraged  to 
comment  on  any  part  of  the  exposure 
draft.  Written  comments  are  requested 
by  November  30,  2010,  and  should  be 
sent  to;  Wendy  M.  Payne,  Executive 
Director,  Federal  Accounting  Standards 
Advisory  Board,  441  G  Street,  NW,  Suite 
6814,  Mail  Stop  6K17V,  Washington,  DC 
20548. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Payne,  Executive  Director,  at 
(202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act,  Pub.  L.  92-463. 

Dated:  September  21,  2010. 

Charles  Jackson, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  2010-24047  Filed  9-23-10;  8:45  am] 

BILLING  CODE  1610-02-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank  - 
holding  company  and/or  to  acquire  the 


assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  applications  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHG  Act  (12  U.S.G.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHG  Act 
(12  U.S.G.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  21, 
2010. 

A.  Federal  Reserve  Bank  of  Dallas  (E. 
Ann  Worthy,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Cendera  Holdings,  Inc.,  Fort  Worth, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Bells 
Bankshares,  Inc.,  and  thereby  indirectly 
acquire  voting  shares  of  The  First 
National  Bank  of  Bells/Savoy,  both  of 
Bells,  Texas. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Cendera  Funding,  Inc.,  Fort  Worth, 
Texas,  and  thereby  engage  in  extending 
credit  and  servicing  loans,  pursuant  to 
section  225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  21,  2010. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  2010-23928  Filed  9-23-10;  8:45  am) 
BILLING  CODE  6210-01-S 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0168;  Docket  2010^ 
0083;  Sequence  20] 

Federal  Acquisition  Regulation; 
Information  Collection;  American 
Recovery  and  Reinvestment  Act- 
Reporting  Requirements — One-Time 
Reporting,  Compensation 
Requirements 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0168). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  Regulatory 
Secretariat,  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  the  American  Recovery  and 
Reinvestment  Act-Reporting 
Requirements — One  Time-Reporting, 
Compensation  Requirements. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
November  23,  2010. 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
9000-0168  by  any  of  the  following 
methods: 

•  Regulations.gov:  http:// 
www.regulations.gov.  Submit  comments 
via  the  Federal  eRulemaking  portal  by 
inputting  “Information  Collection 
9000-0168”  under  the  heading  “Enter 
Keyword  or  ID”  and  selecting  “Search”. 
Select  the  link  “Submit  a  Comment”  that 
corresponds  with  “Information 
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Collection  9000-0168.”  Follow  the 
instructions  provided  at  the  “Submit  a 
Comment”  screen.  Please  include  your 
name,  company  name  (if  any),  and 
“Information  Collection  9000-0168”  on 
your  attached  document. 

•  Fax; 202-501-4068. 

,  •  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(MVCB),  1800  F  Street,  NW.,  Room 
4041,  Washington,  DC  20405.  ATTN; 
Hada  Flowers/IC  9000-0168. 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
9000-0168,  in  all  correspondence 
related  to  this  collection.  All  comments 
received  will  be  posted  without  change 
to  http://www.reguIations.gov,  including 
any  personal  and/or  business 
confidential  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ernest  Woodson,  Procurement 
Analyst,  Contract  Policy  Branch,  at 
telephone  (202)  501-3775  or  via  e-mail 
to  ernest.woodson@gsa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Federal  Acquisition  Regulation 
(FAR)  subpart  4.15,  and  clause  52.204- 
11  requires  contractors  to  report  on  use 
of  Recovery  Act  funds.  Contracting 
officers  must  include  the  new  clause  in 
solicitations  and  contracts  funded  in 
whole  or  in  part  with  Recovery  Act 
funds,  except  classified  solicitations  and 
contracts.  Commercial  item  contracts 
and  Commercially  Available  Off-The- 
Shelf  (COTS)  item  contracts  will  be 
covered,  as  well  as  actions  under  the 
simplified  action  threshold. 

One-Time  Reporting,  Compensation 
Requirements.  A  one-time  reporting 
element  for  which  the  burden  is  • 
imposed  on  certain  prime  contractors 
and  first-tier  subcontractors  to  publicly 
disclose  the  names  and  total 
compensation  of  each  of  the  contractor’s 
or  first-tier  subcontractor’s  five  most 
highly  compensated  officers,  for  the 
calendar  yem  in  which  the  award  was 
made. 

While  Section  1512(c)(4)  of  the 
Recovery  Act  requires  reporting  on  all 
FFATA  data  elements,  including  the 
compensation  information,  it  limits  the 
prime’s  reporting  responsibility  to  first 
tier  subcontractors  that  meet  the 
applicability  requirements.  The  FAR 
clause  requires  this  compensation 
disclosure  for  prime  contractors  as  well 
because  to  exclude  prime  contractors 
while  requiring  disclosure  for  first-tier 
subcontractors  would  be  unsupportable 
given  the  transparency  goals  of  both 
FFATA  and  the  Recovery  Act.  There  are 
likely  to  be  some  prime  contractors  that 
already  provide  public  access  to  the 


compensation  of  senior  executives 
through  periodic  reports  filed  under 
section  13(a)  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  or  section  6104  of 
the  Internal  Revenue  Code  of  1986.  For 
purposes  of  this  analysis,  the 
Government  estimates  that  5  percent  of 
prime  contractors  already  provide  such 
public  access.  There  are  also  likely  to  be 
some  first-tier  subcontractors  that  do  not 
meet  either  of  the  revenue  thresholds  for 
applicability.  For  purposes  of  this 
analysis,  the  Government  estimates  that 
5  percent  of  first-tier  subcontractors  will 
not  have  to  disclose  compensation 
information  because  they  do  not  meet 
the  revenue  thresholds. 

B.  Annual  Reporting  Burden 

Respondents:  76,049. 

Responses  Per  Respondent:  1.25. 

Total  Annual  Reponses:  95,061. 

Hours  Per  Response:  3. 

Total  Burden  Hours:  285,183. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Regulatory  Secretariat  (MVCB), 

1800  F  Street,  NW.,  Room  4041, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0168,  American  Recovery  and 
Reinvestment  Act-Reporting 
Requirements — One-Time  Reporting, 
Compensation  Requirements,  in  all 
correspondence. 

Dated:  September  17,  2010. 

Edward  Loeb, 

Director,  Acquisition  Policy  Division. 

[FR  Doc.  2010-23881  Filed  9-23-10;  8:45  am] 

BILUNG  CODE  6820-EP-f> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0169;  Docket  2010- 
0083;  Sequence  21] 

Federal  Acquisition  Regulation; 
Information  Collection;  American 
Recovery  and  Reinvestment  Act- 
Reporting  Requirements — Quarterly 
Reporting  for  Prime  Contractors 

agency:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0169). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  Regulatory 
Secretariat,  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  the  American  Recovery  and 
Reinvestment  Act — Quarterly  Reporting 
for  Prime  Contractors. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
*  information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
November  23,  2010. 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
9000—0169  by  any  of  the  following 
methods: 

•  Regulations.gov:  http:// 
www.reguIations.gov.  Submit  comments 
via  the  Federal  eRulemaking  portal  by 
inputting  “Information  Collection 
9000-0169”  under  the  heading  “Enter 
Keyword  or  ID”  and  selecting  “Search”. 
Select  the  link  “Submit  a  Comment”  that 
corresponds  with  “Information 
Collection  9000-0169”.  Follow  the 
instructions  provided  at  the  “Submit  a 
Comment”  screen.  Please  include  your 
name,  company  name  (if  any),  and 
“Information  Collection  9000—0169”  on 
your  attached  document. 

•  Fax:202-501-4068. 

•  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(MVCB),  1800  F  Street,  NW.,  Room 
4041,  Washington,  DC  20405.  ATTN: 
Hada  Flowers/IC  9000-0169. 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
9000-0169,  in  all  correspondence 
related  to  this  collection.  All  comments 
received  will  be  posted  without  change 
to  http://www.reguIations.gov,  including 
any  personal  and/or  business 
confidential  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  Woodson,  Procurement  Analyst, 
Contract  Policy  Branch,  at  telephone 
(202)  501-3775  or  via  e-mail  to 
ernest.  woodson@gsa.gov. 
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SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Quarterly  Reporting  for  Prime 
Contractors.  Elements  updated  quarterly 
for  which  the  burden  is  imposed  by  the 
FAR  requirements  on  the  prime 
contractor  include  the  following: 

a.  The  amount  of  Recovery  Act  funds 
invoiced  by  the  contractor,  cumulative 
since  the  beginning  of  the  contract 
((d)(2)): 

b.  A  list  of  all  significant  services 
performed  or  supplies  delivered, 
including  construction,  for  which  the 
contractor  has  invoiced  ((d)(3)): 

c.  An  assessment  of  the  contractor’s 
progress  towards  the  completion  of  the 
overall  purpose  and  expected  outcomes 
or  results  of  the  contract  [i.e.,  not 
started,  less  than  50  percent  completed, 
completed  50  percent  or  more,  or  fully 
completed).  This  covers  the  contract  (or 
portion  thereof)  funded  by  the  Recovery 
Act  ((■d)(6)): 

d.  A  narrative  description  of  the 
employment  impact  of  the  Recovery  Act 
funded  work  ((d)(7)(i)  through  (li)):  and 

e.  For  subcontracts  valued  at  less  than 
$25,000  or  any  subcontracts  awarded  to 
an  individual,  or  subcontracts  awarded 
to  a  subcontractor  that  in  the  previous 
tax  year  had  gross  income  under 
($300,000,  the  contractor  shall  only 
report  the  aggregate  number  of  such  first 
tier  subcontracts  awarded  in  the  quarter 
and  their  aggregate  total  dollar  amount 
((d)(9)). 

B.  Annual  Reporting  Burden 

Respondents:  20,013. 

Responses  per  Respondent:  1.25. 

Total  Annual  Reponses:  25,016. 

Hours  per  Response:  4. 

Total  Burden  Hours:  100,065. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Regulatory  Secretariat  (MVCB),  1800  F 
'  Street,  NW.,  Room  4041,  Washington, 
DC  20405,  telephone  (202)  501-4755. 
Please  cite  OMB  Control  No.  9000—0169, 
American  Recovery  and  Reinvestment 
Act-Reporting  Requirements — Quarterly 
Reporting  for  Prime  Contractors,  in  all 
correspondence. 

Dated:  September  17,  2010. 

Edward  Loeb, 

Director,  Acquisition  Policy  Division. 

[FR  Doc.  2010-23880  Filed  9-23-10;  8:45  am] 

BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0166:  Docket  2010- 
0083;  Sequence  18] 

Federal  Acquisition  Reguiation; 
information  Collection;  American 
Recovery  and  Reinvestment  Act- 
Reporting  Requirements — One  Time 
Reporting  Requirements  for  Prime 
Contractors 

agency:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0166). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  Regulatory 
Secretariat,  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  the  American  Recovery  and 
Reinvestment  Act-Reporting 
Requirements — One  Time  Reporting 
Requirements  for  Prime  Contractors. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
November  23,  2010. 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
9000-0166  by  any  of  the  following 
methods: 

•  Regulations.gov:  http:// 
www.regulations.gov.  Submit  comments 
via  the  Federal  eRulemaking  portal  by 
inputting  “Information  Collection  9000- 
0166”  under  the  heading  “Enter 
Keyword  or  ID”  and  selecting  “Search”. 
Select  the  link  “Submit  a  Comment”  that 
corresponds  with  “Information 


Collection  9000—0166”.  Follow  the 
instructions  provided  at  the  “Submit  a 
Comment”  screen.  Please  include  your 
name,  company  name  (if  any),  and 
“Information  Collection  9000-0166”  on 
your  attached  document. 

•  Fax;  202-501-4067. 

•  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(MVCB),  1800  F  Street,  NW.,  Room 
4041,  Washington,  DC  20405.  ATTN:  • 
Hada  Flowers/IC  9000-0166. 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
9000-0166,  in  all  correspondence 
related  to  this  collection.  All  comments 
received  will  be  posted  without  change 
to  http://www.regulations.gov,  including 
any  personal  and/or  business 
confidential  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  Woodson,  Procurement  Analyst, 
Contract  Policy  Branch,  at  telephone 
(202)  501-3775  or  via  e-mail  to 
ernest.  woodson@gsa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Federal  Acquisition  Regulation 
(FAR)  subpart  4.15,  and  clause,  52.204- 
1 1  requires  contractors  to  report  on  use 
of  Recovery  Act  funds.  Contracting 
officers  must  include  the  new  clause  in 
solicitations  and  contracts  funded  in 
whole  or  in  part  with  Recovery  Act 
funds,  except  classified  solicitations  and 
contracts.  Commercial  item  contracts 
and  Commercially  Available  Off-The- 
Shelf  (COTS)  item  contracts  will  be 
covered,  as  well  as  actions  under  the 
simplified  action  threshold. 

One  reporting  elements  for  which  the 
burden  is  imposed  on  the  prime 
contractor  under  the  FAR  requirements 
include  the  following: 

a.  The  award  number  for  both  its 
Government  contract  and  first-tier 
subcontracts  ((d)(1)  and  (d)(10)(viii)); 

b.  Program  or  project  title,  if  any,  for 
its  Government  contract  ((d)(4)); 

c.  A  description  of  the  overall  purpose 
and  expected  outcomes  or  results  of  the 
contract  and  first-tier  subcontracts, 
including  significant  deliverables  and,  if 
appropriate,  units  of  measure  ((d)(5)  and 
(d)(10)(vii)); 

d.  Name  of  the  first-tier  subcontractor 
{(d)(10)(ii)); 

e.  Amount  of  the  first-tier  subcontract 
award  ((d)(10)(iii)); 

f.  Date  of  the  first-tier  subcontract 
award  ((d)(l0)(iv)); 

g.  Applicable  North  American 
Industry  Classification  System  (NAICS) 
code  ((d)(10)(v));  and 

h.  Funding  agency  ((d)(10)(vi)). 

B.  Annual  Reporting  Burden 

Respondents:  20,013. 
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Responses  per  Respondent:  1.25. 

Total  Annual  Reponses:  25,016. 

Hours  per  Response:  .6. 

Total  Rurden  Hours:  15,010. 

Obtaining  copies  of  proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Regulatory  Secretariat  (MVCB),  1800  F 
Street,  NW.,  Room  4041,  Washington, 

DC  20405,  telephone  (202)  501-4755. 
Please  cite  OMB  Control  No.  9000-0166, 
American  Recovery  and  Reinvestment 
Act — Reporting  Requirements — One 
Time  Reporting  Requirements  for  Prime 
Contractors,  in  all  correspondence. 

Dated:  September  17,  2010. 

Edward  Loeb, 

Director,  Acquisition  Policy  Division. 

|FR  Doc.  2010-23879  Filed  9-23-10;  8:45  am] 

BILUNG  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0167;  Docket  2010- 
0083;  Sequence  19] 

Federal  Acquisition  Regulation; 
Information  Collection;  American 
Recovery  and  Reinvestment  Act- 
Reporting  Requirements — One-Time 
Reporting  for  First-Tier  Subcontractors 

agency:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0167). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  Regulatory 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  the  American  Recovery  and 
Reinvestment  Act-Reporting 
Requirements — One-Time  Reporting  for 
First-Tier  Subcontractors. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
November  23,  2010. 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
9000-0167  by  any  of  the  following 
methods: 

•  Regulations.gov:  http:// 
www.regulations.gov.  Submit  comments 
via  the  Federal  eRulemaking  portal  by 
inputting  “Information  Collection  9000- 
0167”  under  the  heading  “Enter 
Keyword  or  ID”  and  selecting  “Search.” 
Select  the  link  “Submit  a  Comment”  that 
corresponds  with  “Information 
Collection  9000-0167”.  Follow  the 
instructions  provided  at  the  “Submit  a 
Comment”  screen.  Please  include  your 
name,  company  name  (if  any),  and 
“Information  Collection  9000-0167”  on 
your  attached  document. 

•  Fax;  202-501-4067. 

•  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(MVCB),  1800  F  Street,  NW.,  Room 
4041,  Washington,  DC  20405.  ATTN: 
Hada  Flowers/IC  9000-0167. 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
9000-0167,  in  all  correspondence 
related  to  this  collection.  All  comments 
received  will  be  posted  without  change 
to  http://www.regulations.gov,  including 
any  personal  and/or  business 
confidential  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  Woodson,  Procurement  Analyst, 
Contract  Policy  Branch,  at  telephone 
(202)  501-3775  or  via  e-mail  to 
ernest.  woodson@gsa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Federal  Acquisition  Regulation 
(FAR)  subpart  4.15,  and  clause  52.204- 
11  requires  contractors  to  report  on  use 
of  Recovery  Act  funds.  Contracting 
officers  must  include  the  new  clause  in 
solicitations  and  contracts  funded  in 
whole  or  in  part  with  Recovery  Act 
funds,  except  classified  solicitations  and 
contracts.  Commercial  item  contracts 
and  Commercially  Available  Off-The- 
Shelf  (COTS)  item  contracts  will  be 
covered,  as  well  as  actions  under  the 
simplified  action  threshold. 

One-time  reporting  elements  for 
which  the  burden  is  imposed  only  on 
the  first-tier  subcontractor  under  the 
FAR  requirements  include  the 
following: 


a.  Unique  identifier  (DUNS  Number) 
for  the  subcontractor  receiving  the 
award  and  for  the  subcontractor’s  parent 
company,  if  the  subcontractor  has  a 
parent  company((d)(10)(i)); 

b.  Subcontractor’s  physical  address 
including  street  address,  city,  state,  and 
country.  Also  include  the  nine-digit  zip 
code  and  congressional  district  if 
applicable  ((d)(10)(ix));  and 

c.  Subcontract  primary  performance 
location  including  street  address,  city, 
state,  and  country.  Also  include  the 
nine-digit  zip  code  and  congressional 
district  if  applicable  ((d)(10)(x)). 

B.  Annual  Reporting  Burden 

Respondents:  60,039. 

Responses  Per  Respondent:  1.25. 

Total  Annual  Reponses:  75,049. 

Hours  Per  Response:  .25. 

Total  Rurden  Hours:  18,762. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Regulatory  Secretariat  (MVCB),  1800  F 
Street,  NW.,  Room  4041,  Washington, 

DC  20405,  telephone  (202)  501-4755. 
Please  cite  OMB  Control  No.  9000-0167, 
American  Recovery  and  Reinvestment 
Act-Reporting  Requirements — One-Time 
Reporting  for  First-Tier  Subcontractors, 
in  all  correspondence. 

Dated:  September  17,  2010. 

Edward  Loeb, 

Director,  Acquisition  Policy  Division. 

[FR  Doc.  2010-23878  Filed  9-23-10;  8:45  am) 

BILLING  CODE  682(1-EP-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Decision  To  Evaluate  a  Petition  To 
Designate  a  Class  of  Employees  From 
the  Vitro  Manufacturing  Facility  in 
Canonsburg,  PA,  To  Be  Included  in  the 
Special  Exposure  Cohort 

AGENCY:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Department  of  Health  and 
Human  Services  (HHS). 
action:  Notice. 

SUMMARY:  HHS  gives  notice  as  required 
by  42  CFR  83.12(e)  of  a  decision  to 
evaluate  a  petition  to  designate  a  class' 
of  employees  from  the  Vitro 
Manufacturing  facility  in  Canonsburg, 
Pennsylvania,  to  be  included  in  the 
Special  Exposure  Cohort  under  the 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act  of  2000.  The 
initial  proposed  definition  for  the  class 
being  evaluated,  subject  to  revision  as 
warranted  by  the  evaluation,  is  as 
follows: 
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Facility:  Vitro  Manufacturing. 
Location:  Canonsburg,  Pennsylvania. 
Job  Titles  and/or  Job  Duties:  All 
employees  who  worked  in  any  area. 

Period  of  Employment:  januaiy  1, 

1958  through  April  30,  1960. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  L.  Hinnefeld,  Interim  Director, 
Division  of  Compensation  Analysis  and 
Support,  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  4676  Columbia  Parkway,  MS 
C-46,  Cincinnati,  OH  45226,  Telephone 
877-222-7570.  Information  requests  can 
also  be  submitted  by  e-mail  to 
DCAS@CDC.GOV. 

John  Howard, 

Director,  National  Institute  for  Occupational 
Safety  and  Health. 

[FR  Doc,  2010-24011  Filed  9-23-10;  8:45  am) 

BILLING  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-10-0527] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  404-639-5960  and 
send  comments  to  Maryam  I.  Daneshvar, 
CDC  Reports  Clearance  Officer,  1600 
Clifton  Road,  MS-D74,  Atlanta,  GA 
30333  or  send  an  e-mail  to 
omb@cdc.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Written  comments  should 
be  received  within  60  days  of  this 
notice. 

Proposed  Project 

Human  Exposure  to  Cyanobacterial 
Toxins  in  Water  (OMB  No.  0920-0527 
exp.  2/28/2011) — Revision — National 
Center  for  Environmental  Health 
(NCEH),  Centers  for  Disease  Control  and 
Prevention  (CDC). 

Background  and  Brief  Description 

Cyanobacteria  (also  called  blue-green 
algae)  can  be  found  in  terrestrial,  fresh, 
brackish,  or  marine  water  environments. 
Some  species  of  cyanobacteria  produce 
toxins  that  may  cause  acute  or  chronic 
illnesses  (including  neurotoxicity, 
hepatotoxicity,  and  skin  irritation)  in 
humans  and  animals  (including  other 
mammals,  fish,  and  birds).  A  number  of 
human  health  effects,  including 
gastroenteritis,  respiratory  effects,  skin 
irritations,  allergic  responses,  and  liver 
damage,  are  associated  with  the 
irgestion  of  or  contact  with  water 
containing  cyanobacterial  blooms. 
Although  the  balance  of  evidence,  in 
conjunction  with  data  from  laboratory 
animal  research,  suggests  that 
cyanobacterial  toxins  are  responsible  for 
a  range  of  human  health  effects,  there 
have  been  few  epidemiologic  studies  of 
this  association. 

In  the  first  study  of  recreational 
microcystin  (MC)  exposure  at  a  small 
lake,  104  study  participants  from  lake 
visitors  planning  recreational  activities 
that  would  generate  aerosols  were 
recruited,  such  as  boating  and  using 
personal  watercraft.  During  data 
collection  for  that  study,  MC 
concentrations  within  the  bloom  lake 
water  were  very  low  (<2-5  |Xg/L).  Study 
participants’  plasma  MC  concentrations 
were  all  below  the  limit  of  detection 
(0.147  pg/L)  for  the  enzyme-linked 
immunosorbent  assay  (ELISA).  The 
second  study  of  recreational  exposure  to 
microcystins  involved  81  children  and 
adults  planning  recreational  activities 
on  one  of  three  California  reservoirs, 
two  with  significant,  ongoing  blooms  of 
toxin-producing  cyanobacteria, 
including  Microcystis  aeruginosa 
(bloom  lakes)  and  one  without  a  toxin- 
producing  algal  bloom  (control  lake). 
Highly  variable  microcystin 
concentrations  were  found  in  bloom 


lakes  (<10  pg/L  to  >  500  pg/L); 
microcystin  was  not  detected  in  control 
lake  samples.  Neither  adenoviruses  nor 
enteroviruses  were  detected  in  any  of 
the  lakes.  Low  microcystin 
concentrations  were  found  in  personal 
air  samples  (<  0.1  ng/m^  [limit  of 
detection] — 2.89  ng/m^)  and  nasal 
swabs  (<  0.1  ng  [limit  of  detection] — 5 
ng).  Microcystin  concentrations  in  the 
water-soluble  fraction  of  all  plasma 
samples  were  below  the  limit  of 
detection  (1.0  pg/L).  Findings  indicate 
that  recreational  activities  in 
waterbodies  experiencing  toxin- 
producing  cyanobacterial  blooms  can 
generate  aerosolized  cyanotoxins, 
making  inhalation  a  potential  route  of 
exposure. 

Based  on  earlier  work,  it  seems 
unlikely  that  recreational  exposure  to 
cyanobacteria  toxins  during  algal 
blooms  on  small  lakes  will  cause  acute 
illness  in  people.  However,  there  are 
occupational  circumstances,  such  as 
using  stagnant  ponds  to  irrigate 
landscapes  or  golf  courses  and  growing 
and  harvesting  catfish  in  standing 
ambient  water  ponds,  where  exposure  to 
these  toxins  is  likely  to  be  greater  than 
what  have  been  observed  during 
recreational  activities.  It  is  possible  that 
these  workers  may  be  exposed  to 
biologically  relevant  concentrations  of 
cyanobacterial  toxins  while  performing 
job-related  activities.  To  address  this 
concern,  this  proposal  is  to  assess 
exposure  of  catfish  farm  workers  to 
cyanobacteria  toxins  occurring  in  the 
standing  water  of  catfish  ponds  in 
Alabama.  Dr.  Alan  Wilson  of  Auburn 
University  will  be  a  collaborator.  Dr. 
Wilson  has  considerable  experience 
working  with  the  catfish  farmers  to 
address  how  the  presence  of 
cyanobacteria  in  pond  water  can  impact 
the  taste  and  odor  of  catfish  offered  for 
sale  to  commercial  markets.  Since  most 
of  the  ponds  of  interest  tend  to  develop 
HABs  comprising  Microcystis 
aeruginosa,  this  study  will  be  limited  to 
exposure  to  microcystins. 

The  purpose  of  the  new  data 
collection  is  to  continue  assessing  the 
public  health  impact  of  exposure  to  the 
cyanobacterial  toxins,  microcystins.  The 
extent  of  human  exposure  to 
microcystins  present  in  catfish  pond 
waters  and  associated  aerosols  and 
whether  serum  levels  of  microcystins 
can  be  used  as  a  biomarker  of  exposure 
will  be  examined. 


58392 


Federal  Register / Vol.  75,  No.  185 /Friday,  September  24,  2010 /Notices 


Estimate  of  Annualized  Burden  Hours 


Respondents 

- 1 

Form  name 

I 

Number  of  re¬ 
spondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total 

burden 

hours 

Screening  Questionnaire . 1 

1  60 

1 

5 

Total  . 

Pre-exposure  Questionnaire  . 

1  50 

1 

10/60 

8 

Post-exposure  Questionnaire . 

1 

50 

4 

10/60 

33 

1 

46 

1 . 

Dated:  September  20,  2010. 

Thelma  E.  Sims, 

Acting  Reports  Clearance  Officer,  Centers  for 
Disease  Control  and  Prevention. 

|FR  Doc.  2010-24021  Filed  9-23-10;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (240)  276-1243. 

Project:  Voluntary  Customer 
Satisfaction  Surveys  To  Implement 
Executive  Order  12862  in  the  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA) — (OMB  No. 
0930-0197) — Extension 

Executive  Order  12862  directs 
agencies  that  “provide  significant 
services  directly  to  the  public”  to 
“survey  customers  to  determine  the  kind 
and  quality  of  services  they  want  and 
their  level  of  satisfaction  with  existing 
services.”  SAMHSA  provides  significant 
services  directly  to  the  public,  including 
treatment  providers  and  State  substance 
abuse  and  mental  health  agencies, 
through  a  range  of  mechanisms, 
including  publications,  training, 
meetings,  technical  assistance  and  Web 
sites.  Many  of  these  services  are  focused 
on  information  dissemination  activities. 


The  purpose  of  this  submission  is  to 
extend  the  existing  generic  approval  for 
such  surveys. 

The  primary  use  for  information 
gathered  is  to  identify  strengths  and 
weaknesses  in  current  service 
provisions  by  SAMHSA  and  to  make 
improvements  that  are  practical  and 
feasible.  Several  of  the  customer 
satisfaction  surveys  expected  to  be 
implemented  under  this  approval  will 
provide  data  for  measurement  of 
program  effectiveness  under  the 
Government  Performance  and  Results 
Act  (GPRA).  Information  from  these 
customer  surveys  will  be  used  to  plan 
and  redirect  resources  and  efforts  to 
improve  or  maintain  a  high  quality  of 
service  to  health  care  providers  and 
members  of  the  public.  Focus  groups 
may  be  used  to  develop  the  survey 
questionnaire  in  some  instances. 

The  estimated  annual  hour  burden  is 
as  follows: 


- 1 

Type  of  data  collection 

Number  of 
respondents 

Responses/  \ 
respondent 

Hours/ 

response 

Total  hours 

Focus  groups  . 

250 

i! 

2.50 

625 

Self-administered,  mail,  telephone  and  e-mail  surveys . 

89,750 

1 

.250 

22,438 

Total . 

90,000 

23,063 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  by  October  25,  2010  to: 
SAMHSA  Desk  Officer,  Human 
Resources  and  Housing  Branch,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DG  20503;  due  to  potential 
delays  in  OMB’s  receipt  and  processing 
of  mail  sent  through  the  U.S.  Postal 
Service,  respondents  are  encouraged  to 
submit  comments  by  fax  to:  202-395- 
7285. 


Dated:  September  16,  2010. 

Elaine  Parry, 

Director,  Office  of  Management,  Technology 
and  Operations. 

[FR  Doc.  2010-23932  Filed  9-23-10;  8:45  am) 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 


(section  3506(c)(2)(A)  of  Title  44,  United 
States  Gode,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  draft  instruments,  e-mail  ’ 
paperwork@hrsa.gov  or  call  the  HRSA 
Reports  Glearance  Officer  at  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  The 
proposed  collection  of  information  for 
the  proper  performance  of  the  functions 
of  the  Agency;  (b)  the  accuracy  of  the 
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Agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Ryan  White  HIV/ 
AIDS  Treatment  Modernization  Act  of 
2006:  Data  Report  Form:  (OMB  No. 
0915-0253) — Extension 

The  Ryan  White  HIV/AIDS  Program 
Annual  Data  Report  (or  the  Ryan  White 
Data  Report,  formerly  called  the  CARE 
Act  Data  Report  [CADR])  was  initially 
created  in  1999  by  HRSA’s  HIV/AIDS 
Bureau.  Grantees  and  their 
subcontracted  service  providers  who  are 
funded  under  Parts  A,  B,  C,  and  D,  and 
the  Part  F  Minority  AIDS  Initiative  of 
Title  XXVI  of  the  Public  Health  Service 
Act  (the  Ryan  White  HIV/ AIDS 
Program),  submit  the  report,  which  has 
been  revised  to  more  closely  resemble 
the  data  requested  in  the  client-level 


data  collection  instrument  that  these 
grantees  and  providers  are  now  also 
required  to  submit.  All  parts  of  the  Ryan 
White  HIV/ AIDS  Program  specify 
HRSA’s  responsibilities  in  the 
administration  of  grant  funds,  the 
allocation  of  funds,  the  evaluation  of 
programs  for  the  population  served,  and 
the  improvement  of  the  quantity  and 
quality  of  care.  Because  client-level  data 
reporting  requirements  are  relatively 
new  for  the  Ryan  White  HIV/AIDS 
Program  grantees,  the  grantees  are  still 
required  to  report  aggregate  data  in  the 
Ryan  White  Data  Report  to  HRSA 
annually.  The  more  mature  aggregate 
reporting  requirements  provide  accurate 
records  of  the  providers  receiving  Ryan 
White  HIV/AIDS  Program  funding,  the 
services  provided,  and  the  clients 
served,  which  continue  to  be  critical  to 
the  implementation  of  the  legislation 
and  necessary  for  HRSA  to  fulfill  its 
responsibilities.  The  Ryan  White  Data 
Report  has  seven  different  sections 
containing  information  about  the  service 
providers;  demographic  information 
about  the  clients  served;  information 
about  the  type  of  core  and  support 


services  provided  and  the  number  of 
clients  served;  information  about 
counseling  and  testing  services;  clinical 
information  about  clients  who  received 
outpatient/ambulatory  medical  care; 
demographic  tables  for  Parts  C  and  D; 
and  information  about  health  insurance 
services. 

The  primary  purposes  of  the  Ryan 
White  Data  Report  are  to:  (1) 

Characterize  the  organizations  where 
clients  receive  services:  (2)  provide 
information  on  the  number  and 
characteristics  of  clients  who  receive 
Ryan  White  HIV/AIDS  Program  services; 
and  (3)  enable  HAB  to  describe  the  type 
and  amount  of  services  a  client  receives. 
In  addition  to  meeting  the  goal  of 
accountability  to  Congress,  clients, 
advocacy  groups,  and  the  general 
public,  information  collected  in  the 
Ryan  White  Data  Report  is  critical  for 
HRSA,  State  and  local  grantees,  and 
individual  providers  to  assess  the  status 
of  existing  HIV-related  service  delivery 
systems. 

The  response  burden  for  grantees  is 
estimated  as: 


Program  under  which  grantee  is  funded 

Number  of 
respondents 

Responses 
per  grantee 

Hours  per 
hours 

Total  response 
burden 

Part  A . . . 

56 

1 

40 

2,240 

Part  B  ...■ . 

59 

1 

40 

2,360 

Part  C . ; . 

354 

1 

•  20 

7,080 

Pan  D . 

98 

1 

20 

1,960 

Subtotal . 

567 

13,640 

The  response  burden  for  service 
providers  is  estimated  as: 


Program  under  which  provider  is  funded 

Number  of 
respondents 

Responses 
per  provider 

Hours  per 
hours 

Total  response 
burden 

Part  A  Only  . 

685 

1 

26 

17,810 

Part  B  Only  . 

558 

1 

26 

14,508 

Part  C  Only  . . . 

95 

1 

44 

4,180 

Part  D  Only  . 

59 

1 

42 

2,478 

Funded  under  more  than  one  program  . 

683 

1 

50 

34,150 

Subtotal  .". . 

2,080 

73,126 

Total  for  Both  Grantees  &  Providers . 

2,647 

— - 

86,766 

E-mail  comments  to 
paperwork@hrsa.gov  or  mail  the  HRSA 
Reports  Clearance  Officer,  Room  10-33, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 


-Dated:  September  20,  2010. 

Sahira  Raflullah, 

Director,  Division  of  Policy  and  Information 
Coordination. 

[FR  Doc.  2010-23929  Filed  9-23-10;  8:45  am] 

BILUNG  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30-Day-10-0215] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
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information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  wdth  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-5960  or  send  an  e- 
mail  to  omb@cclc.gov.  Send  written 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  or  by  fax  to  (202)  395-5806. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Proposed  Project 

Application  Form  and  Related  Forms 
for  the  Operation  of  the  National  Death 
Index,  (OMB  No.  0920-0215,  Expiration 
12/3 1/2010) — Extension — National 
Center  for  Health  Statistics  (NCHS), 


Centers  for  Disease  Control  and 
Prevention  (CDC). 

Background  and  Brief  Description 

Section  306  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C.),  as 
amended,  authorizes  that  the  Secretary 
of  Health  and  Human  Services  (DHHS), 
acting  through  NCHS,  shall  collect 
statistics  on  the  extent  and  nature  of 
illness  and  disability  of  the  population 
of  the  United  States. 

The  National  Death  Index  (NDI)  is  a 
national  data  base  containing 
identifying  death  record  information 
submitted  annually  to  NCHS  by  all  the 
state  vital  statistics  offices,  beginning 
with  deaths  in  1979.  Searches  against 
the  NDI  file  provide  the  states  and  dates 
of  death,  and  the  death  certificate 
numbers  of  deceased  study  subjects. 

Estimated  Annualized  Burden  Hours 


Using  the  NDI  Plus  service, 
researchers  have  the  option  of  also 
receiving  cause  of  death  information  for 
deceased  subjects,  thus  reducing  the 
need  to  request  copies  of  death 
certificates  from  the  states.  The  NDI 
Plus  option  currently  provides  the 
International  Classification  of  Disease 
(ICD)  codes  for  the  underlying  and 
multiple  causes  of  death  for  the  years 
1979-2007.  Health  researchers  must 
complete  administrative  forms  in  order 
to  apply  for  NDI  services,  and  submit 
records  of  study  subjects  for-  computer 
matching  against  the  NDI  file.  A  three- 
year  clearance  is  requested.  There  is  no 
cost  to  respondents  except  for  their 
time.  The  total  estimated  annual  burden 
hours  are  182. 


Type  of  respondents  j 

Form  name 

i 

Number  of  j 
respondents  ! 

! 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response  (in 
hours) 

Health  Researchers  in  Government,  Universities, 
and  Private  Industry. 

Application  Form  . 

50 

1 

2.5 

Health  Researchers  in  Government,  Universities, 
and  Private  Industry. 

Repeat  Request  Form  . 

70 

1 

18/60 

Health  Researchers  in  Government,  Universities, 
and  Private  Industry. 

1  Data  T ransmittal  Form  . 

i 

120 

1 

i 

18/60 

Dated:  September  20,  2010. 

Maryam  I.  Daneshvar, 

Reports  Clearance  Officer,  Centers  for  Disease 
Control  and  Prevention. 

IFR  Doc.  2010-24017  Filed  9-23-10;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-1 0-4)743] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-5960  or  send  an 
email  to  omb@cdc.gov.  Send  written 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
DC  or  by  fax  to  (202)  395-5806.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 


Proposed  Project 

Assessment  and  Monitoring  of 
Breastfeeding-Related  Maternity  Care 
Practices  in  Intra-partum  Care  Facilities 
in  the  United  States  and  Territories 
(OMB  Control  No.  0920-0743,  Exp.  10/ 
31/2010) — Revision — National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion  (NCCDPHP),  Centers 
for  Disease  Control  and  Prevention 
(CDC). 

Background  and  Brief  Description 

Substantial  evidence  demonstrates  the 
health  benefits  of  breastfeeding. 
Breastfeeding  mothers  have  lower  risks 
of  breast  and  ovarian  cancers  and  type 
2  diabetes,  and  breastfeeding  better 
protects  infants  against  infections, 
chronic  diseases  like  diabetes  and 
obesity,  and  even  childhood  leukemia 
and  sudden  infant  death  syndrome 
(SIDS).  However,  the  groups  that  are  at 
higher  risk  for  diabetes,  obesity,  and 
poor  health  overall  persistently  have  the 
lowest  breastfeeding  rates.  Public  health 
priorities  for  the  U.S.  include  increasing 
the  overall  rate  of  breastfeeding,  and 
reducing  variation  in  breastfeeding  rates 
across  population  subgroups. 

The  health  care  system  is  one  of  the 
most  important  and  effective  settings  to 
improve  breastfeeding.  In  2007,  CDC 


conducted  the  first  national  survey  of 
Maternity  Practices  in  Infant  Nutrition 
and  Care  (known  as  the  mPINC  Survey) 
in  health  care  facilities  (hospitals  and 
free-standing  childbirth  centers)  to 
provide  baseline  information.  The 
survey  was  designed  to  provide  baseline 
information  and  to  be  repeated  again 
every  two  years.  The  second  iteration  of 
the  survey  was  conducted  in  2009.  The 
survey  inquired  about  patient  education 
and  support  for  breastfeeding 
throughout  the  maternity  stay  as  well  as 
staff  training  and  maternity  care 
policies.  Each  responding  organization 
received  a  customized  Benchmark 
Report  as  w^ell  as  other  feedback  to  use 
in  self-assessment  and  quality 
improvement  activities. 

CDC  proposes  to  repeat  the  mPINC  in 
2011  using  previously  fielded  questions 
and  methodology.  In  addition  to  all 
facilities  that  participated  in  2007  or 
2009,  the  2011  survey  will  include  those 
that  were  invited  but  did  not  participate 
in  2007  or  2009  and  any  that  are  new 
since  then.  All  birth  centers  and 
hospitals  with  >1  registered  maternity 
bed  will  be  screened  via  a  brief  phone 
call  to  assess  their  eligibility,  identify 
additional  locations,  and  identify  the 
appropriate  point  of  contact. 
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A  major  goal  of  the  2011  survey  is  to 
be  fully  responsive  to  respondents’ 
needs  for  information  and  technical 
assistance.  CDC  will  again  provide 
customized  benchmark  reports  to 
respondents  and  document  progress 
since  2009  on  their  quality 


improvement  efforts.  National  and  state 
reports  will  use  de-identified  data  to 
describe  incremental  changes  in 
practices  and  care  processes  over  time  at 
the  facility,  state,  and  national  levels. 

Participation  in  the  survey  is 
voluntary,  and  responses  may  be 


submitted  by  mail  or  through  a  web- 
based  system.  There  are  no  costs  to 
respondents  other  than  their  time.  The 
total  estimated  annualized  burden  hours 
are  1,686. 


Estimated  Annualized  Burden  Hours 


Type  of  respondents 

Form  name 

! 

Number  of  j 

respondents  ' 

Number  of 
responses  per 
respondent  ! 

Average  burden 
per  response 
(in  hours) 

Hospitals  . 

Telephone  Screening  Interview  for  Hos¬ 
pitals. 

3,897 

:  i 

1  I 

! 

5/60 

201 1  mPINC  Survey  for  Hospitals  . 

2,568 

1 

30/60 

Birth  Centers . 

Telephone  Screening  Interview  for  Birth 
Centers. 

192 

1 

5/60 

201 1  mPINC  Survey  for  Birth  Centers . 

122 

1  1 

30/60 

1 _ 

Dated:  September  17,  2010. 

Maryam  I.  Daneshvar, 

Reports  Clearance  Officer,  Centers  for  Disease 
Control  and  Prevention. 

[FR  Doc.  2010-24016  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 


to  obtain  a  copy  of  the  data  collection 
plans  and  draft  instruments,  email 
paperwork@hrsa.gov  or  call  the  HRSA 
Reports  Clearance  Officer  at  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  The 
proposed  collection  of  information  for 
the  proper  performance  of  the  functions 
of  the  Agency;  (b)  the  accuracy  of  the 
Agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Health  Center 
Controlled  Networks  Progress  Reports 
(OMB  No.  0915-0315)— Revision 

The  Health  Resources  and  Services 
Administration  (HRSA)  collects  network 
outcome  measures,  conducts  evaluation 
of  those  measures,  and  has  an  electronic 
reporting  system  for  the  following  types 
of  grantees:  Health  Information 
Technology  Planning  Grants,  Electronic 
Health  Record  Implementation  Health 


Center  Controlled  Networks,  Health 
Information  Technology  Innovations  for 
Health  Center  Controlled  Networks,  and 
High  Impact  Electronic  Health  Records 
Implementation  for  Health  Center 
Controlled  Networks  and  Large  Multi 
Site  Health  Centers.  In  order  to  help 
carry  out  its  mission,  HRSA  created  a 
set  of  performance  measures  that 
grantees  use  to  evaluate  the 
effectiveness  of  their  service  programs 
and  monitor  their  progress  through  the 
use  of  performance  reporting  data. 

Grantees  report  to  HRSA  on  their 
grants  to  accomplish  the  following 
goals:  increase  access  to  needed  data 
and  services;  improve  quality,  efficiency 
and  effectiveness  of  network  services; 
and  enhance  ability  to  track  and 
monitor  patient  outcomes.  Grantees 
submit  their  Progress  Reports  in  a  mid¬ 
year  report  and  an  accumulative  annual 
progress  report  each  fiscal  year  of  the 
grant.  These  grants  are  on  three  year 
project  periods.  For  HRSA  grantees, 
there  is  no  increase  in  burden.  The 
hours  per  response  has  not  changed. 

The  number  of  grantees  increased  from 
40  to  109. 

The  annual  estimate  of  burden  is  as 
follows: 


Application 

Number  of 
respondents 

Responses 

per 

respondent 

Total  1 

responses  i 

Hours  per 
response 

Total  burden 
hours 

Planning  . 

5 

2 

10 

10 

Electronic  Health  Records  Implementation  . 

54 

2 

108 

18 

1  1,944 

Innovations  Category  1  . 

0 

2 

0 

0 

0 

Innovations  Category  2 . 

29 

2 

58 

18 

1,044 

High  Impact . 

21 

2 

42 

18 

7,208 

Total  . 

109 

- 

80 

’ 

3,808 
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E-mail  comments  to 
paperwork® hrsa.gov  or  mail  the  HRSA 
Reports  Clearance  Officer,  Room  10-33, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Written  comments 
should  he  received  within  60  days  of 
this  notice. 

Dated:  September  16,  2010. 

Sahira  Rafiullah, 

Director,  Division  of  Policy  and  Information 
Coordination. 

(FR  Doc.  2010-23894  Filed  9-23-10;  8:45  am] 
BILLING  CODE  416&-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Child  Care  and  Development 
Fund  Plan  for  States/Territories  for  FFY 
2012-2013  (ACF-118). 

OMB  No.;  0970-0114. 

Description:  The  Child  Care  and 
Development  Fund  (CCDF)  Plan  (the 
Plan)  for  States  and  Territories  is 
required  from  each  CCDF  Lead  agency 
in  accordance  with  Section  658E  of  the 
Child  Care  and  Development  Block 
Grant  Act  of  1990,  as  amended  (Pub.  L. 
101-508,  Pub.  L.  104-193,  and  42  U.S.C. 
9858).  The  implementing  regulations  for 
the  statutorily  required  Plan  are  set  forth 


at  45  CFR  98.10  through  98.18.  The 
Plan,  submitted  on  the  ACF-118,  is 
required  biennially,  and  remains  in 
effect  for  two  years.  The  Plan  provides 
ACF  and  the  public  with  a  description 
of,  and  assurance  about,  the  States  or 
the  Territories  child  care  program.  The 
ACF-118  is  currently  approved  through 
April  30,  2012,  making  it  available  to 
States  and  Territories  needing  to  submit 
Plan  Amendments  through  the  end  of 
the  FY  2011  Plan  Period.  However,  on 
July  1,  2011,  States  and  Territories  will 
be  required  to  submit  their  FY  2012- 
2013  Plans  for  approval  by  September 
30,  2011.  Consistent  with  the  statute 
and  regulations,  ACF  requests  extension 
of  the  ACF-118  with  minor  corrections 
and  modifications.  The  Tribal  Plan 
(ACF-118a)  is  not  affected  by  this 
notice. 

Respondents:  State  and  Territorial 
CCDF  Lead  Agencies. 


Annual  Burden  Estimates 


1 

Instrument 

Number  of 
respondents 

,  -  Number  of  i 
responses  per  | 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

ACF-118  . 

56 

0.50 

162.50 

4,550 

Estimated  Total  Annual  Burden 
Hours:  4,550. 

In  compliance  with  the  requirements 
of  Section  506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forw'arded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L’Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
infocoUection@acf.hhs.gov.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on;  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performanqe  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 


other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  September  20,  2010. 

Robert  Sargis, 

Reports  Clearance  Officer. 

IFR  Doc.  2010-23889  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201  a-N-0250] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Premarket 
Approval  of  Medical  Devices 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995. 


DATES:  Fax  written  comments  on  the 
collection  of  information  by  October  25, 
2010. 

ADDRESSES:  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  FDA  Desk  Officer,  FAX: 
202-395-7285,  or  e-mailed  to 
oira_submission@omb.eop.gov.  All 
comments  should  be  identified  with  the 
OMB  control  number  0910-0231.  Also 
include  the  FDA  docket  number  found 
in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Gittleson,  Office  of  Information 
Management,  Food  and  Drug 
Administration,  1350  Piccard  Dr.,  PI50- 
400B,  Rockville,  MD  20850,  301-796- 
5156,  Daniel. Gittleson@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 
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Premarket  Approval  of  Medical 
Devices — 21  CFR  Part  814/Food  and 
Drug  Administration  Modernization 
Act  of  1997  (FDAMA)  Sections  201,  202, 
205,  208,  and  209  (OMB  Control 
Number  0910-0231) — Extension 

Section  515  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360e)  sets  forth  the  requirements  for 
premarket  approval  of  certain  class  III 
medical  devices.  Class  III  devices  are 
either  pre-amendments  devices  that 
have  been  classified  into  class  III,  or 
post-amendments  devices  which  are  not 
substantially  equivalent  to  a  pre¬ 
amendments  device,  or  transitional 
devices.  Class  III  devices  are  devices 
such  as  implants,  life  sustaining  or  life 
supporting  devices,  and/or  devices 
which  otherwise  present  a  potentially 
unreasonable  risk  of  illness  or  injury, 
and/or  are  of  substantial  importance  in 
preventing  impairment  of  human 
health.  Most  premarket  approval 
applications  (PMAs)  are  for  post¬ 
amendments  class  III  devices. 

Under  section  515  of  the  act,  an 
application  must  contain  certain 
specific  information,  including  full 
reports  of  all  information  concerning 
investigations  showing  whether  the 
device  is  reasonably  safe  and  effective. 
The  application  should  also  include  a 
statement  of  components,  ingredients, 
and  properties  of  the  principles  of 
operation  for  such  a  device.  In  addition, 
the  application  should  also  include  a 
full  description  of  the  methods  used  in, 
and  the  facilities  and  controls  used  for 
the  manufacture  and  processing  of  the 
device  and  labeling  specimens.  The 
implementing  regulations,  contained  in 
part  814  (21  CFR  part  814),  further 
specifies  the  contents  of  a  PMA  for  a 
class  III  medical  device  and  the  criteria 
FDA  sets  forth  in  approving,  denying,  or 
withdrawing  approval  of  a  PMA  as  well 
as  supplements  to  PMAs.  The  purpose 
of  this  regulation  is  to  establish  an 
efficient  and  thorough  procedure  for 
FDA’s  review  of  PMAs  and  supplements 
to  PMAs  for  certain  class  III  (premarket 
approval)  medical  devices.  The 
regulations  under  part  814  facilitate  the 
approval  of  PMAs  and  supplements  to 
PMAs  for  devices  that  have  been  shown 
to  be  reasonably  safe  and  effective  and 
otherwise  meet  the  statutory  criteria  for 
approval.  The  regulations  also  ensure 
the  disapproval  of  PMAs  and 
supplements  to  PMAs  for  devices  that 
have  not  been  shown  to  be  reasonably 
safe  and  effective  and  that  do  not 
otherwise  meet  the  statutory  criteria  for 
approval.  FDAMA  (Public  Law  105- 
115)  was  enacted  on  November  21, 

1997,  to  implement  revisions  to  the  act 
by  streamlining  the  process  of  bringing 


safe  and  effective  drugs,  medical 
devices,  and  other  therapies  to  the  U.S. 
market.  Several  provisions  of  this  act 
affect  the  PMA  process,  such  as  section 
515(d)(6)  of  the  act.  This  section 
provided  that  PMA  supplements  were 
required  for  all  device  changes  that 
affect  safety  and  effectiveness  of  a 
device  unless  such  changes  cire 
modifications  to  manufacturing 
procedures  or  method  of  manufacture. 
This  type  of  manufacturing  change  now 
requires  a  30-day  notice,  or  where  FDA 
finds  such  notice  inadequate,  a  135-day 
PMA  supplement. 

To  make  the  PMA  process  more 
efficient,  in  the  past  several  years  FDA 
has  done  the  following:  (1)  Made 
changes  to  the  PMA  program  based  on 
comments  received,  (2)  complied  with 
changes  to  the  program  mandated  by 
FDAMA  and  the  Medical  Device  User 
Fee  Modernization  Act,  and  (3)  worked 
toward  completion  of  its  PMA 
reinvention  efforts. 

Respondents  to  this  information 
collection  are  persons  filing  a  PMA 
application  or  a  PMA  supplement  with 
FDA  for  approval  of  certain  class  III 
medical  devices.  Part  814  defines  a 
person  as  any  individual,  partnership, 
corporation,  association,  scientific  or 
academic  establishment,  government 
agency  or  organizational  unit,  or  other 
legal  entity.  These  respondents  include 
entities  meeting  the  definition  of 
manufacturers  such  as  manufacturers  of 
commercial  medical  devices  in 
distribution  prior  to  May  28, 1976  (the 
enactment  date  of  the  Medical  Device 
Amendments).  In  addition,  hospitals 
that  reuse  single  use  devices  (SUDs)  are 
also  included  in  the  definition  of 
manufacturers.  It  is  expected  that  FDA 
will  receive  one  PMA  application  from 
hospitals  that  remanufacture  SUDs 
annually.  This  figure  has  been  included 
in  table  1  of  this  document,  as  part  of 
the  reporting  burden  in  §  814.20. 

The  industry-wide  burden  estimate 
for  PMAs  is  based  on  an  FDA  actual 
average  fiscal  year  (FY)  annual  rate  of 
receipt  of  36  PMA  original  applications, 
532  PMA  supplements,  and  505  30-day 
notices  using  FY  2005  through  2009 
data.  The  burden  data  for  PMAs  is  based 
on  data  provided  by  manufacturers  by 
device  type  and  cost  element  in  an 
earlier  study.  The  specific  burden 
elements  for  which  FDA  has  data  are  as 
follows: 

•  Clinical  investigations — 67  percent 
of  total  burden  estimate; 

•  Submission  of  additional  data  or 
information  to  FDA  during  a  PMA 
review — 12  percent; 

•  Additional  device  development  cost 
(e.g.,  testing) — 10  percent;  and 


•  PMA  and  PMA  supplement 
preparation  and  submissions,  and 
development  of  manufacturing  and 
controls  data — 11  percent. 

Reporting  Burden 

The  reporting  burden  can  be  broken 
out  by  certain  sections  of  the  PMA 
regulation  as  follows- 

•  §814.15 — Research  Conducted 
Outside  the  United  States 

Approximately  20  percent  of  the 
clinical  studies  submitted  in  support  of 
a  PMA  application  are  conducted 
outside  the  United  States.  Each  study 
should  be  performed  in  accordance  with 
the  “Declaration  of  Helsinki”  or  the  laws 
and  regulations  of  the  country  in  which 
the  study  was  conducted.  If  the  study 
was  conducted  in  accordance  with  the 
laws  of  the  country,  the  PMA  applicant 
is  required  to  explain  to  FDA  in  detail 
the  differences  between  the  laws  of  the 
country  and  the  “Declaration  of 
Helsinki.”  Based  on  the  number  of 
PMAs  received  that  contained  studies 
from  overseas,  FDA  estimates  that  the 
burden  estimate  necessary  to  meet  this 
requirement  is  20  hours. 

•  Application  in  §  814.20(a)  through 
(c)  and  (e) 

The  majority  of  the  24,048  hourly 
burden  estimate  is  due  in  part  to  this 
requirement.  Included  in  this 
requirement  are  the  conduct  of 
laboratory  and  clinical  trials  as  well  as 
the  analysis,  review,  and  physical 
preparation  of  the  PMA  application. 

FDA  estimates  that  36  manufacturers, 
including  hospital  re-manufacturers  of 
SUDs,  will  be  affected  by  these 
requirements  which  are  based  on  the 
actual  average  of  FDA  receipt  of  new 
PMA  applications  in  FY  2005  through 
2009.  FDA’s  estimate  of  the  hours  per 
response  (668)  was  derived  through 
FDA’s  experience  and  consultation  with 
industry  and  trade  associations.  In 
addition,  FDA  also  based  its  estimate  on 
the  results  of  an  earlier  study  which 
accounts  for  the  bulk  of  the  hourly 
burden  for  this  requirement,  which  is 
identified  by  manufacturers. 

•  §814.37 — PMA  Amendments  and 
Resubmitted  PMAs 

As  part  of  the  review  process,  FDA 
often  requests  the  PMA  applicant  to 
submit  additional  information  regarding 
the  device  necessary  for  FDA  to  file  the 
PMA  or  to  complete  its  review  and 
make  a  final  decision.  The  PMA 
applicant  may,  also  on  their  own 
initiative,  submit  additional  information 
to  FDA  during  the  review  process. 

These  amendments  contain  information 
ranging  from  additional  test  results,  re¬ 
analysis  of  the  original  data  set  to 
revised  device  labeling.  Almost  all 
PMAs  received  by  the  Agency  have 
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amendments  submitted  during  the 
review  process.  FDA  estimates  that 
6,012  burden  hours  are  necessary  to 
satisfy  this  requirement. 

•  PMA  Supplements  in  §  814.39(a) 

FDA  believes  that  the  amendments 

mandated  by  FDAMA  for  §  814.39(f), 
permitting  the  submission  of  the  30-day 
notices  in  lieu  of  regular  PMA 
supplements,  will  result  in  an 
approximate  20  percent  reduction  in  the 
total  number  of  hours  as  compared  to 
regular  PMA  supplements.  As  a  result, 
FDA  estimates  that  40,200  hours  of 
burden  are  needed  to  complete  the 
requirements  for  regular  PMA 
supplements. 

•  Special  PMA  Supplements — 
Changes  Being  Affected  in  §  814.39(d) 

These  types  of  supplements  are 
intended  to  enhance  the  safety  of  the 
device  or  the  safe  use  of  the  device.  The 
number  of  PMA  supplements  received 
that  fit  this  category  averaged  68  per 
year  based  on  the  numbers  received 
from  FY  2005  through  FY  2009.  Because 
of  the  minimal  data  required  to  be 
included  in  this  type  of  supplement, 

FDA  estimates  that  the  burden  hours 
necessary  to  satisfy  this  requirement  are 
408  hours. 

•  30-Day  Notice  in  §  814.39(f) 

Under  section  515(d)  of  the  act, 

modifications  to  manufacturing 
procedures  or  methods  of  manufacture 
that  affect  the  safety  and  effectiveness  of 
a  device  subject  to  an  approved  PMA  do 
not  require  submission  of  a  PMA 
supplement  under  §  814.39(a)  and  are 
eligible  to  be  the  subject  of  a  30-day 
notice.  A  30-day  notice  shall  describe  in 
detail  the  change,  summarize  the  data  or 
information  supporting  the  change,  and 
state  that  the  change  has  been  made  in 
accordance  with  the  requirements  of 
part  820  (21  CFR  part  820).  The 
manufacturer  may  distribute  the  device 
30  days  after  the  date  on  which  FDA 
receives  the  30-day  notice,  unless  FDA 
notifies  the  applicant  within  30  days 
from  receipt  of  the  notice,  that  it  is  no.t 


adequate.  FDA  estimates  the  burden  to 
satisfy  this  requirement  is  8,080  hours. 

•  Post-Approval  Requirements  in 
§  814.82(a)(9) 

Post-approval  requirements  concern 
approved  PMAs  that  were  not 
reclassified  and  require  a  periodic 
report.  After  approval,  all  PMAs  require 
a  submission  of  an  annual  report.  On 
average,  approximately  half  of  the 
submitted  PMAs  (18),  require  associated 
post -approval  studies,  i.e.,  followup  of 
patients  used  in  clinical  trials  to  support 
the  PMA  or  additional  preclinical 
information,  that  is  labor-intensive  to 
compile  and  complete;  the  remaining 
PMAs  require  minimal  information. 
Based  oh  experience  and  consultation 
with  industry,  FDA  has  estimated  that 
preparation  of  reports  and  information 
required  by  this  section  requires  2,430 
hours. 

•  Reports  in  §  814.84(b) 

Post-approval  requirements  described 

in  §  814.82(a)(7)  require  submission  of 
an  annual  report  for  each  approved 
PMA.  FDA  estimates  that  respondents 
will  average  about  10  hours  in  preparing 
their  reports  to  meet  this  requirement. 
This  estimate  is  based  on  FDA’s 
experience  and  consultation  with 
industry.  Thus,  FDA  estimates  that  the 
periodic  reporting  burden  required  by 
this  section  will  take  6,480  hours. 

Statutory  Reporting  Burden  Estimate 
(FDAMA) 

The  total  statutory  reporting  burden 
under  the  requirements  of  sections  201, 
202,  205,  208,  and  209  of  FDAMA  is 
estimated  to  be  1,230  hours.  This 
burden  estimate  was  based  on  actual 
real  and  estimated  FDA  data  tracked 
from  FY  2005  through  FY  2009,  and  an 
estimate  was  also  derived  to  forecast 
future  expectations  with  regard  to  this 
statutory  data. 

Recordkeeping  in  §  814.82(a)(5)  and 
(a)(6) 

The  recordkeeping  burden  under  this 
section  requires  the  maintenance  of 


records,  used  to  trace  patients  and  the 
organization  and  the  indexing  of  records 
into  identifiable  files  to  ensure  the 
device’s  continued  safety  and 
effectiveness.  These  records  are  required 
only  of  those  manufacturers  who  have 
an  approved  PMA  and  who  had  original 
clinical  research  in  support  of  that 
PMA.  For  a  typical  year’s  submissions, 

70  percent  of  tbe  PMAs  are  eventually 
approved  with  90  percent  of  these 
having  original  clinical  trial  data. 
Therefore,  approximately  25  PMAs  a 
year  would  be  subject  to  these 
requirements.  Also,  because  the 
requirements  apply  to  all  active  PMAs, 
all  holders  of  an  active  PMA  application 
must  maintain  these  records. 

PMAs  have  been  required  since  1976, 
and  there  are  698  active  PMAs  that 
could  be  subject  to  these  requirements, 
based  on  actual  FDA  data.  Each  study 
has  approximately  200  subjects,  and  at 
an  average  of  5  minutes  per  subject, 
there  is  a  total  burden  per  study  of  1 ,000 
minutes,  or  17  hours.  The  aggregate 
burden  for  all  698  holders  of  approved 
original  PMAs,  therefore,  is  11,866 
hours. 

The  applicant  determines  which 
records  should  be  maintained  during 
product  development  to  document  and/ 
or  substantiate  the  device’s  safety  and 
effectiveness.  Records  required  by  the 
current  good  manufacturing  practices 
for  medical  devices  regulation  (part  820) 
may  be  relevant  to  a  PMA  review  and 
may  be  submitted  as  part  of  an 
application.  In  individual  instances, 
records  may  be  required  as  conditions  of 
approval  to  ensure  the  device’s 
continuing  safety  and  effectiveness. 

In  the  Federal  Register  of  June  8,  2010 
(75  FR  32476),  FDA  published  a  60-day 
notice  requesting  public  comment  on 
the  proposed  collection  of  information. 
No  comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section/ 

FDAMA  Section 

No.  of 

Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

— ! 

814.15(b) 

8 

1 

8 

2 

16 

814.20 

36 

1 

36 

668 

24,048 

814.37(a)  through  (c)  and  (e) 

36 

1 

36 

167 

6,012 

814.39(a) 

670 

1 

670 

60 

40,200 

814.39(d) 

68 

1 

68 

6 

408 

814.39(f) 

505 

1 

505 

16 

8,080 

■t 
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Table  1.— Estimated  Annual  Reporting  Burden^— Continued 


21  CFR  Section/ 

FDAMA  Section 

'  No.  of 

Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

1 

Hours  per 
Response 

Total  Hours 

814.82(a)(9) 

.  18 

1 

18 

135 

2,430 

814.84(b) 

648 

1 

648 

10 

6,480 

Section  201  (FDAMA)  Agreement 
Meeting 

3 

1 

3 

50 

150 

Section  202  (FDAMA)  Expedited 
Review  Request 

5 

1 

5 

10 

50 

Section  205  (FDAMA)  Effectiveness 
Meeting 

5 

1 

5 

50 

250 

Section  208  (FDAMA)  Classification 
Panel  Meetings 

20 

1 

20 

30 

600 

Section  209  (FDAMA)  100-day 
meeting 

28 

1 

28 

10 

280 

Totals 

2,050 

13 

2,050 

1,214 

89,004 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 

No.  of 

Recordkeepers 

Annual  Frequency 
per  Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

814.82(a)(5)  and  (a)(6) 

698 

1 

698 

17 

11,866 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  September  16,  2010. 

Leslie  Kux, 

Acting  Assistant  Commissioner  for  Policy. 
IFR  Doc.  2010-23912  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  ANA  Consultant  and  Evaluator 
Qualifications  Form. 

OMB  No.:  0970-0265. 

Description:  The  ANA  Consultant  and 
Evaluator  Qualifications  Form  is  used  to 

Annual  Burden  Estimates 


collect  information  from  prospective 
proposal  reviewers  in  compliance  with 
42  U.S.C.  2991d-l.  The  form  allows  the 
Commissioner  of  ANA  to  select 
qualified  people  to  review  grant 
applications  for  Social  and  Economic 
Development  Strategies  (SEDS),  Native 
Language  Preservation  and 
Maintenance,  and  Environmental 
Regulatory  Enhancement.  The  panel 
review  process  is  a  legislative  mandate 
in  the  ANA  grant  funding  process. 

Respondents:  Native  Americans, 
Native  Alaskans,  Native  Hawaiians  and 
other  Pacific  Islanders. 


Instrument 

Number  of 
respondents 

Number  of  re¬ 
sponses  per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

ANA  Consultant  and  Evaluator  Qualifications  Form  . 

300 

1 

1 

300 

Estimated  Total  Annual  Burden 
Hours:  300. 

In  compliance  with  the  requirements 
of  Section  506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 


information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L’Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
infocollection@acf.hhs.gov.  All  requests 


should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
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proposed  collection  of  information; 

(c)  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated;  September  21,  2010. 

Robert  Sargi^, 

Reports  Clearance  Officer. 

IFR  Doc.  2010-23923  Filed  9-23-10;  8:45  am] 
BILLING  CODE  4184-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Donor  Management  Research: 
Improvements  in  Clinical  Management 
of  Deceased  Organ  Donors 

agency:  Health  Resources  and  Services 
Administration  (HRSA),  HHS. 

ACTION:  Request  for  information. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA), 
Division  of  Transplantation,  is  soliciting 
input,  feedback,  and  suggestions  from 
researchers  and  interested  parties 
within  the  organ  donation  and 
transplant  community  regarding 
guidance  for  a  possible  grant  or  contract 
that  focuses  on  improvements  in 
clinical  management  of  deceased  organ 
donors. 

Given  the  continued  imbalance 
between  the  demand  for  and  supply  of 
deceased  donor  organs,  it  is  essential 
that  deceased  donors  be  managed 
appropriately  to  optimize  the  number 
and  function  of  donor  organs.  It  is 
reasonable  to  expect  that  better  clinical 
donor  management  would  improve 
organ  quality,  organs  transplanted  per 
donor  (OTPD),  and  post-transplant 
recipient  outcomes. 

DATES:  Written  or  electronic  comments 
must  be  received  by  HRSA  by  October 
15,  2010. 

ADDRESSES:  Please  send  all  written 
comments  to  James  Bowman,  MD 
Medical  Director,  Division  of 
Transplantation,  Healthcare  Systems 
Bureau,  Health  Resources  and  Services 
Administration,  5600  Fishers  Lane, 
Suite  12C-06,  Rockville,  Maryland 
20857;  Telephone  (301)  443-4861  Fax 
(301)  594-6095;  or  e-mail: 
jbowman@hrsa.gov. 

Docket:  For  access  to  the  docket  to 
view  comments  received,  phone  301- 


443-7577  to  schedule  an  appointment 
to  view  public  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Bowman,  MD,  Medical  Director  at 
Division  of  Transplantation,  Healthcare 
Systems  Bureau,  Health  Resources  and 
Services  Administration,  at  the  contact 
information  cited  above. 

SUPPLEMENTARY  INFORMATION: 

Background 

Since  2002,  HRSA  has  funded  the 
Clinical  Interventions  to  Increase  Organ 
Procurement  (CIOP)  Grant  Program, 
authorized  by  Public  Health  Service 
Act,  as  amended.  Section  377A(b),  (42 
U.S.C.  274f-l).  The  CIOP  Grant  Program 
has  provided  support  for  the 
implementation  and  evaluation  of 
highly  promising  strategies  and 
approaches  serving  as  model 
interventions  for  identifying  appropriate 
organ  donor  candidates,  evaluating 
donated  organs,  maintaining  donor 
clinical  stability  and  optimizing 
methods  for  organ  procurement.  Other 
than  the  fiscal  year  2007  CIOP  grant 
cycle,  which  focused  on  uncontrolled 
donation  after  circulatory  death  donors, 
the  CIOP  Program  has  not  focused  on 
specific  research  issues.  Since  the 
inception  of  the  grant  program,  19 
grants  have  been  awarded.  While  these 
grants  have  furthered  knowledge 
regarding  clinical  management  of 
donors,  the  studies  have  generally 
focused  on  specific  organ  systems  and 
not  on  donor  management  approaches 
with  the  goal  of  optimizing  all  organ 
systems. 

The  CIOP  Grant  Program  was  not 
funded  in  Fiscal  Year  2010  to  allow 
HRSA  to  consider  how  to  best  utilize 
the  limited  Federal  research  funds 
available  in  a  more  useful  and  beneficial 
manner.  There  has  been  considerable 
discussion  among  critical  care  and 
transplant  specialists  regarding  donor 
management.  A  Donor  Management 
Task  Force  was  convened  in  August 
2010  to  address  relevant  issues  in  donor 
management  practices.  This  task  force 
discussed:  (1)  Advancing  the  scientific 
knowledge  that  influences  organ  donor 
management  practices;  (2)  promoting 
the  adoption  of  critical  care  and  quality 
improvement  practices  in  each  Donation 
Service  area  (DSA)  that  optimize  organ 
viability  and  increase  OTPD;  (3) 
ensuring  that  all  patients  meeting  the 
neurologic  criteria  for  determination  of 
death  are  pronounced  in  a  timely 
manner  so  that  organ  donation 
intentions  may  be  fully  honored;  and  (4) 
ensuring  that  each  donation  case  occurs 
using  the  most  appropriate  donation 
pathway:  Either  donation  after 
neurologic  determination  of  death  or 


donation  after  cardiac  determination  of 
death.  Although  quality  donor 
management  may  be  assumed  to 
improve  transplantation  outcomes,  there 
are  limited  scientifically  rigorous 
studies  validating  this  assumption.  The 
studies  that  do  exist  involve  a  limited  ' 
number  of  DSAs.  These  studies  do 
suggest  an  improvement  in  OTPD  based 
on  certain  donor  management  practices, 
but  further  investigation  is  needed. 

Upon  review  of  research  possibilities 
being  discussed  in  meetings  and  in  the 
literature,  HRSA  believes  that  research 
should  be  directed  to  help  establish 
evidence-based  donor  management 
protocols. 

Therefore  HRSA  is  considering 
funding  through  a  grant  or  contract 
mechanism  to  one  or  two  parties,  a  total 
of  up  to  $1  million/year  for  three  (3) 
years  to  conduct  a  multicenter, 
nationwide  study  focused  on  donor 
management  and  improvement  in 
outcomes,  particularly  OTPD,  organ 
quality,  and  post-transplant  recipient 
outcomes. 

Request  for  Comments 

For  this  Request  for  Information, 
respondents  are  asked  to  present  their 
experiences  and  opinions  regarding  the 
importance  of  further  study  into  donor 
management  and  its  outcomes. 
Suggestions  and  comments  concerning 
specific  areas  of  analysis  are 
encouraged.  Such  studies  might 
consider  developing  or  refining  a 
validated  tool  useful  for  predicting 
donor  outcomes  based  upon  appropriate 
and  readily  available  donor  data  (e.g., 
collected  for  purposes  of  OPTN  data 
submission,  or  routinely  collected  by 
Organ  Procurement  Organizations). 
Donor  management  study  designs  that 
include  OPTN  data  collected  on  most,  if 
not  all,  deceased  donor  organs  will  be 
encouraged. 

HRSA  is  seeking  guidance  from  the 
community  to  help  structure  either  a 
donor  management  study  to  be 
accomplished  by  contract  or  targeted 
research  questions  that  will  be 
incorporated  into  the  CIOP  FY  2011 
request  for  application. 

Dated:  September  16.  2010. 

Mary  K.  Wakefield, 

Administrator. 

(FR  Doc.  2010-23893  Filed  9-23-10;  8:45  am] 
BILUNG  CODE  4165-15-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  / 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 

ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  an  agency  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
Federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone: 
301/496-7057;  fax:  301/402-0220.  A 
signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 

Phantasmidine,  a  Nicotinic  Receptor 
Agonist  for  the  Treatment  of  Addiction 
and  Neurological  Disorders 

Description  of  Invention:  The 
inventors  have  isolated  and 
characterized  an  alkaloid, 
phantasmidine,  from  the  skin  of  the 
Ecuadoran  poison  frog  E.  anthonyi. 
Phantasmidine  is  selective  for  P4- 
containing  receptor  subtypes,  unlike 
many  nicotinic  receptor  agonists 
currently  in  development,  which  target 
P2-containing  receptor  subtypes.  This 
selectivity  makes  phantasmidine  a 
unique  pharmacological  probe,  as  well 
as  a  promising  lead  compound  for  the 
development  of  selective  therapeutics 
targeting  p4-containing  receptor 
subtypes,  which  appear  to  play  any 
important  role  in  nicotine  addiction  and 
other  substance  dependencies. 

Nicotinic  acetylcholine  receptors 
(nAChRs)  are  broadly  distributed  in 
both  the  peripheral  and  central  nervous 
systems;  activation  of  brain  nAChRs 
results  in  enhanced  release  of  various 
key  neurotransmitters.  Dysfunction  of 
these  receptors  is  associated  with  a 
variety  of  neurological  diseases, 
including  nicotine  addiction.  Nicotinic 
agonists,  which  enhance  action  at 
nicotinic  acetylcholine  receptors,  have 


been  shown  to  possess  potential  clinical 
utility  in  many  of  these  diseases,  ; 
although  development  is  hindered  by 
the  existence  of  a  large  number  of 
nAChR  subtypes  with  highly  variable 
properties. 

Alkaloids,  such  as  epibatidine  found 
in  skin  from  the  frog  species  E.  tricolor, 
have  been  shown  to  activate  nicotinic 
acetylcholine  receptors.  However,  while 
epibatidine  has  been  shown  to  be  a 
powerful  analgesic,  it  is  also  extremely 
toxic,  so  research  has  focused  on  the 
identification  and  development  of  less 
toxic  analogs. 

Applications 

•  Development  of  therapies  for  the 
treatment  of  addiction,  including 
nicotine  and  alcohol  addictions. 

•  Development  of  therapies  for 
neurological  diseases  such  as 
Alzheimer’s  disease,  attention  deficit 
hyperactivity  disorder  (ADHD),  and 
schizophrenia. 

•  Development  of  selective 
pharmacological  probes  for  bioimaging, 
binding  assays,  and  functional  assays  of 
nicotinic  receptors. 

Inventors:  Richard  W.  Fitch  et  al. 
(NIDDK) 

Related  Publication:  R  Fitch  et  al. 
Phantasmidine:  An  epibatidine 
congener  from  the  Ecuadorian  poison 
frog  Epipedobates  anthonyi.  J  Nat  Prod. 
2010  Mar  26;73(3):331-337.  [PubMed: 
20337496] 

Patent  Status:  U.S.  Provisional 
Application  No.  61/315,674  filed  19 
March  2010  (HHS  Reference  No.  E-125- 
2010/0-US-01). 

Licensing  Status:  Available  for 
licensing. 

Licensing  Contact:  Tara  Kirby,  PhD; 
301-435—4426;  tarak@mail.nih.gov. 

Transplant  and  Autoimmune  Therapy 
Using  T-Cells  Expressing  Programmed 
Death  Ligand-1  (PD-Ll) 

Description  of  Invention:  Transplant 
complications  (graft  rejection  and  graft- 
versus-host  disease)  and  autoimmune 
diseases  are  primarily  caused  by  T  cell 
immune  responses  against  normal  host 
tissue  or  transplanted  tissues.  These 
disorders  can  lead  to  serious 
complications  and  may  be  chronic, 
debilitating,  and  fatal.  Current  treatment 
for  these  disorders  is  oftentimes  not 
effective,  and  is  typically  associated 
with  significant  side  effects,  including 
global  immune  suppression,  which 
increases  the  rate  of  infection  and 
cancer.  Hence,  there  is  a  need  for  new 
technologies  to  more  specifically 
suppress  the  immune  system  for 
treatment  of  these  diseases. 

Programmed  death  (PD)  ligand  1  (PD- 
Ll)  is  an  immune  molecule  present  on 


regulatory  T  cells  (Tregs),  other  .  .  j 
suppressor  cell  populations,  and  tumor 
cells;  the  function  of  PD-Ll  is  to 
suppress  the  function  of  pathogenic  T 
cells  that  express  the  PDl  receptor. 
Therefore,  it  has  been  hypothesized  that 
the  transfer  of  T  cells  that  are  enriched 
for  PD-Ll  expression  might  represent 
an  effective  method  to  suppress 
autoimmunity  or  transplant 
complications.  Adoptive  T  cell  therapy 
using  Tregs  is  one  such  approach; 
however,  this  approach  is  limited  due  to 
the  relative  rarity  of  Tregs  and  their 
tendency  to  possess  differentiation 
plasticity  towards  pathogenic  T  cell 
subsets  such  as  the  Thl7  subset.  Ex  vivo 
co-stimulated  and  expanded  effector  T 
cells  can  be  generated  in  sufficient 
numbers  for  cell  therapy;  however,  such 
cells  are  not  enriched  for  PD-Ll 
expression. 

The  current  technology  overcomes 
these  limitations  through  transduction 
of  co-stimulated  T  cells  with  a  lentiviral 
expression  vector  that  dictates  T  cell 
expression  of  PD-Ll.  In  this  method, 
the  co-stimulated  T  cells  acquire  the 
immunosuppressant  characteristics  of 
Treg  cells.  The  PD-Ll  gene  expression 
construct  co-expresses  a  cell  surface 
molecule  (j.e.,  CD19  or  CD34)  that 
allows  enrichment  of  the  gene-modified 
T  cells  to  high  purity.  Also  the  construct 
co-expresses  another  gene,  TMPK, 
which  acts  as  a  safety  cell  fate  switch 
because  the  TMPK  can  specifically 
activate  the  cytotoxic  prodrug,  AZT.  By 
incorporation  of  this  TMPK/ AZT  cell 
fate  safety  switch,  the  current 
technology  will  allow  for  PD— Ll 
therapeutic  delivery,  with  subsequent 
elimination  of  the  therapeutic  cells  in 
the  event  of  toxicity. 

Applications:  Co-stimulated  T  cells 
expressing  the  PD-Ll,  CD19-TMPK 
construct  can  be  adoptively  transferred 
into  patients  to:  (1)  Treat  autoimmune 
diseases;  (2)  prevent  graft-veisus-host 
disease  (GVHD),  which  remains  the 
primary  lethal  complication  after 
hematopoietic  cell  transplantation 
(HCT);  and  (3)  prevent  solid  organ  or 
HCT  transplant  rejection. 

Advantages 

(1)  Relative  to  other  proposed  cell 
therapies  such  as  Treg  therapy,  co¬ 
stimulated  T  cells  expressing  the  gene 
construct  can  be  manufactured  in 
clinically  relevant  numbers,  possess  a 
defined  mechanism  of  action,  and  can 
be  specifically  modulated  (eliminated) 
in  vivo. 

(2)  The  proposed  immuno-gene 
therapy  would  prove  advantageous  to 
current  immune  suppressive  therapies, 
which  cause  many  side  effects. 
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(1)  Many  diseases  have  been 
identified  to  represent  autoimmune 
disorders,  including  but  not  limited  to: 
inflammatory  bowel  disease  (IBD; 
including  Crohn’s  disease);  multiple 
sclerosis  (MS);  systemic  lupus 
erythematosis  (SLE);  rheumatoid 
arthritis:  and  immune-mediated  (type-1) 
diabetes  mellitus.  Approximately  1  in 
every  31  people  in  the  U.S.  suffers  from 
an  autoimmune  disease;  women  suffer 
disproportionately  from  autoimmune 
diseases  as  they  represent  about  75%  of 
cases. 

(2)  Graft  rejection  can  occur  in  the 
setting  of  solid  organ  transplantation 
(for  example,  pancreatic,  renal,  cardiac, 
and  liver  transplantation)  and  also 
occurs  after  hematopoietic  stem  cell  or 
bone  marrow  transplantation  (including 
matched  sibling,  unrelated  donor,  and 
cord  blood  transplantation).  More  than 
19,000  transplants  are  performed  each 
year  in  the  United  States  and  the 
prevalence  of  graft  rejection  is 
considerable  in  these  transplant 
recipients.  In  addition  to  graft  rejection, 
graft-versus-host  disease  (GVHD) 
represents  a  significant  transplant 
complication.  Acute  GVHD  can  occur  in 
all  types  of  hematopoietic  stem  cell  or 
bone  marrow  transplantation  (matched 
related,  unrelated,  or  cord  blood)  and 
ranges  in  incidence  from  30—80%. 
Ghronic  disease  can  also  occur  in 
approximately  54-70%  of 
hematopoietic  stem  cell  transplant 
recipients. 

Development  Status:  Early-stage 
development. 

Inventors:  Daniel  H.  Fowler  and 
Shoba  Amarnath  (NGI). 

Publication:  Amarnath  S,  Gostanzo 
GM,  Mariotti  J,  Ullman  JL,  Telford  WG, 
Kapoor  V,  Riley  JL,  Levine  BL,  June  GH, 
Fong  T,  Warner  NL,  Fowler  DH. 
Regulatory  T  cells  and  human  myeloid 
dendritic  cells  promote  tolerance  via 
programmed  death  ligand-1.  PLoS  Biol. 
2010  Feb  2;8(2):el000302.  [PubMed: 
20126379). 

Patent  Status:  U.S.  Patent  Application 
No.  61/261,081  filed  13  Nov  2009  (HHS 
Reference  No.  E-022-2010/0-US-01). 

Related  Technologies:  HHS  Reference 
No.  E-058-2006. 

Licensing  Status:  Available  for 
licensing. 

Licensing  Contact:  Surekha  Vathyam, 
PhD;  301-435-4076; 

Surekha.  Vathyam@nih.gov. 

Collaborative  Research  Opportunity: 
The  Genter  for  Gancer  Research, 
Experimental  Transplantation  and 
Immunology  Branch,  is  seeking 
statements  of  capability  or  interest  from 
parties  interested  in  collaborative 


research  to  further  develop,  evaluate,  or 
commercialize  this  technology.  Please 
contact  John  D.  Hewes,  PhD  at  301-435- 
3121  or  hewesj@mail.nih.gov  for  more 
information. 

A  New  “Destination”  for  Protein 
Expression:  A  Lentiviral  Gateway® 
Destination  Vector  for  High-Level 
Protein  Expression  (pDEST-673) 

Description  of  Invention:  A  laboratory 
at  the  Science  Applications 
International  Gorporation  in  Frederick, 
MD  (SAIG-Frederick)  has  developed  a 
lentiviral  vector,  pDEST-673,  for  high 
protein  expression  yields  in  cells.  The 
pDEST-673  vector  combines  three 
features  that  make  it  optimal  for  protein 
expression  in  lentiviruses:  the  pFUGW 
backbone,  a  Gateway®  vector 
conversion  cassette,  and  a  neomycin 
antibiotic  resistance  marker.  The 
pFUGW  portion  contains  a  highly 
potent  polypurine  tract  (PPT)  that 
allows  for  the  production  of  higher  viral 
titers  within  transfected  cells  and  a 
woodchuck  regulatory  element  (WRE)  to 
enhance  protein  expression.  The 
addition  of  the  Gateway®  conversion 
cassette  converts  the  vector  into  a 
Destination  vector  and  the  neomycin 
resistance  marker  allows  for  researchers 
to  select  for  stable  transfectants  using 
antibiotic  selection  (a  feature  not 
possessed  by  many  lentiviral  vectors). 
This  lentiviral  Destination  vector  should 
be  useful  for  researchers  desiring  to 
utilize  neomycin  resistance  to  select  for 
proteins  expressed' in  cells  stably 
transfected  with  lentiviruses. 

Applications 

•  Research  tool  for  high  quantity 
production  of  a  protein(s)  of  interest  for 
studying  the  role  of  the  protein(s)  in  a 
variety  of  biological  processes, 
including  pathologies  such  as  cancers, 
infectious  diseases,  autoimmune 
diseases,  and  many  other  disorders. 

•  Research  tool  for  selecting  stable 
lentiviral  transfectants  following  the 
insertion  of  the  vector  into  tumor  cells. 

•  Potential  tool  for  enhancing 
production  of  proteins  that  are  normally 
difficult  to  express  in  other  types  of 
bacterial,  insect,  or  mammalian 
expression  systems. 

Advantages 

•  The  pFUGW  backbone  provides  the 
pDEST-673  vector  with  optimal  protein 
expression  properties:  The  polypurine 
tract  (PPT)  region  in  the  vector  allows 
for  efficient  viral  transcription  leading 
to  increased  lentiviral  production  in 
cells.  The  woodchuck  regulatory 
element  acts  as  a  posttranscriptional 
enhancer  to  promote  the  conversion  of 
more  mRNA  transcripts  into  protein  to 


yield  high-levels  of  the  protein  of 
interest.  These  elements  are  not  found 
in  most  commercially  available 
lentiviral  vectors. 

•  The  incorporation  of  the  neomycin 
resistance  marker  facilitates  selection  of 
the  transfectants  of  interest:  Many 
laboratories  rely  on  neomycin  selection 
as  a  key  selectable  marker  in  their 
protein  expression  experiments.  Few 
commercially  available  lentiviral 
vectors  contain  a  neomycin  resistance 
marker. 

Inventors:  Dominic  Esposito  (SAIG). 

Selected  Publications 

1.  A  Ventura,  et  al.  Gre-lox-regulated 
conditional  RNA  interference  from 
transgenes.  Proc.  Natl.  Acad.  Sci.  USA. 
2004  Jul  13;101(28):10380-10385. 
[PubMed:  15240889). 

2.  G  Lois,  et  al.  Germline  transmission 
and  tissue-specific  expression  of 
transgenes  delivered  by  lentiviral 
vectors.  Science  2002  Feb 
l;295(5556):868-872.  [PubMed: 
11786607). 

Patent  Status:  HHS  Reference  No.  E- 
119-2009/0 — Research  Tool.  Patent 
protection  is  not  being  pursued  for  this 
technology. 

Licensing  Status:  Available  for 
licensing  under  a  Biological  Materials 
License  Agreement. 

Licensing  Contact:  Samuel  E.  Bish, 
PhD;  301-435-5282; 
bishse@mail.nih.gov. 

A  Hand  Held  Portable  Device  Based  on 
Light  Emitting  Diodes  (LEDs)  as  a  Light 
Source  for  Use  in  the  Detection  of 
Gounterfeit  Pharmaceutical  Drugs  and 
Packaging 

Purpose:  The  FDA  is  seeking  a  device 
company  to  commercialize  its  patent 
pending  hand  held  portable  device  for 
the  detection  of  counterfeited 
pharmaceuticals.  The  device  will  be 
based  on  the  technology  described 
below.  The  invention  was  further 
described  and  claimed  in  provisional 
patent  application  61/165,395  filed 
March  31,  2009.  The  FDA  scientists 
have  built  highly  reliable  prototypes  of 
two  different  models  of  the  device  and 
demonstrated  the  validity  of  the  device 
for  multiple  applications. 

Description  of  Technology:  A  hand 
held  portable  device  was  designed  and 
developed  for  use  in  the  detection  of 
counterfeit  pharmaceutical  products 
and  packaging.  The  light  source  of  the 
device  emits  different  wavelengths  of 
light  onto  a  sample.  The  device 
incorporates  the  use  of  single 
wavelength  light  emitting  diodes  (LEDs) 
which  generate  intense  single 
wavelengths  of  light.  Two  models  of  the 
device  have  been  developed  and 


Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010 /Notices 


58403 


manufactured.  The  first  model 
incorporates  only  LEDs  at  specific 
wavelengths  and  the  second  model 
incorporates  a  camera  and  display  along 
with  the  LEDs  at  specific  wavelengths. 
The  different  LED  wavelengths  of  light 
interact  with  the  sample  by  either  being 
absorbed,  reflected  or  by  generating  an 
apparent  color  change  in  the  sample. 

The  absorption,  reflection  or  apparent 
color  change  by  the  sample  may  be 
observed  using  different  colored  goggles 
(yellow,  orange,  red).  The  fluorescence 
profiles  of  suspect  pills  can  be 
compared  with  the  authentic  article  to 
determine  legitimacy.  The  device  can  be 
used  for  field  examination  of  suspect 
counterfeit  pharmaceutical  products, 
packaging  and  diverted  pharmaceutical 
products.  Due  to  its  size,  and  the 
simplicity,  in  design  and  use,  the  hand 
held  portable  LED  light  source  can  be 
used  by  health  safety  officials  (e.g.  FDA 
investigators),  by  law  enforcement 
authorities,  or  by  the  pharmaceutical 
companies  themselves,  to  rapidly  screen 
samples  for  suspect  counterfeit  products 
improving  the  safety  of  that  the  U.S. 
drug  distribution  chain. 

Applications 

•  Testing  for  authenticity  of 
pharmaceutical  products. 

•  Combating  the  ever  growing 
problem  of  counterfeiting  in 
pharmaceutical  products  to  protect 
public  safety. 

•  Traditional  law  enforcement 
activities. 

Advantages:  Current  methods  of 
detecting  counterfeit  pharmaceuticals 
include  vibrational  spectroscopy,  x-ray 
diffraction,  gas  chromatography,  liquid 
chromatography,  and  mass 
spectrometry.  These  methods  although 
often  effective,  require  expensive  and 
bulky  instrumentation,  and  are 
generally  performed  in  a  laboratory  by 
highly  trained  operators.  The  LED 
devices  based  on  the  subject  technology 
thus  offer  the  following  advantages: 

•  Small  size,  light  and  portable. 

•  Tests  can  be  performed  at  desired 
location  outside  of  lab  setting. 

•  Simple  to  use  and  does  not  require 
special  technical  skills. 

•  Low  cost  and  simple  to 
manufacture. 

•  Reliable  and  provides  reproducible 
results. 

•  Image  capture  and  storage 
capabilities. 

Development  Status:  Fully  developed 
and  ready  for  manufacturing. 

Market:  The  volume  of  counterfeit 
pharmaceuticals  entering  the  United 
States  and  other  countries  continues  to 
increase.  Counterfeit  pharmaceuticals 
are  illegally  imported  and  are 


commonly  available  over  the  Internet.  It 
is  often  difficult  to  determine  the 
authenticity  of  a  pharmaceutical,  since 
the  genuine  and  counterfeit  products 
often  have  nearly  identical  appearance 
and  markings  (shape,  color,  size, 
packing,  labeling  etc.),  even  when 
viewed  by  professionals.  Detection  of 
counterfeit  pharmaceuticals  is  of 
extreme  importance  since  the  efficacy  of 
a  counterfeit  product  is  often  lower  than 
the  actual  product.  In  addition,  the 
counterfeit  product  may  contain  toxic 
components,  and  result  in  side  effects 
which  are  not  associated  with  the 
authentic  product.  Such  counterfeit 
products  also  result  in  monetary  loss  to 
pharmaceutical  companies  and  retailers. 
It  is  for  these  reasons,  i.e.  health  safety 
and  economic  loss,  that  the  commercial 
potential  of  devices  that  detect  such 
counterfeit  products  is  large.  Due  to  the 
advantages  offered  by  the  subject 
invention  as  outlined  above,  it  is 
predicted  that  both  models  of  subject 
device  will  enjoy  commercial  success. 
The  ease  of  use  allows  for  examination 
of  products  anywhere  an  investigator  or 
inspector  can  travel  and  gives  a 
preliminary  result  that  would  allow 
action  to  be  taken.  The  device  has  the 
potential  to  be  expanded  to  uses  related 
to  product  tampering,  counterterrorism 
and  other  traditional  law  enforcement 
applications. 

Inventors:  Nicola  Ranieri  (FDA)  et  al. 

Patent  Status 

•  U.S.  Provisional  Application  No. 
61/165,395  filed  31  Mar  2009,  entitled 
“Device  and  Method  for  Detection  of 
Counterfeit  Pharmaceuticals”  (HHS 
Reference  No.  E-206-2008/0-US-01). 

•  PCT  Application  No.  PCT/US2010/ 
029502  filed  31  Mar  2010  (HHS 
Reference  No.  E-206-2008/0-PCT-03). 

Ucensing  Status:  Available  for 
licensing. 

Licensing  Contacts 

•  Uri  Reichman,  PhD,  MBA;  301- 
435-4616;  UR7a@nih.gov. 

•  Michael  Shmilovich,  Esq.;  301- 
435-5019;  shmiIovm@maiI.nih.gov. 

Methods  for  Treatment  and  Diagnosis 
of  Psychiatric  Disorders 

Description  of  Invention:  Current 
drugs  used  to  treat  schizophrenia  block 
dopamine  receptors.  These  drugs  can 
effectively  suppress  the  “positive” 
symptoms  of  schizophrenia  but  have 
little  impact  on  the  debilitating  or 
“negative”  symptoms  of  the  disease 
which  include  social  withdrawal, 
emotional  unresponsiveness,  difficulty 
with  attention  and  memory,  and  apathy. 
There  is  thus  a  therapeutic  need  for 
improved  antipsychotics  that  can 


improve  both  positive  and  negative 
symptoms.  This  technology  describes 
novel  interactions  between  neuregulins 
(NRGs),  ErbB  receptors,  and  dopamine 
signaling  pathways  that  may  influence 
the  expression  of  schizophrenia. 
Researchers  at  the  NIH  demonstrated 
that  NRGs  reverse  long  term 
potentiation  (LTP)  when  given  shortly 
after  LTP  is  established  without 
affecting  basal  transmission.  Blockade  of 
ErbB  receptors  with  antagonists 
prevented  depotentiation  by  NRG,  and 
NRG  showed  no  effect  in  an  ErbB-4 
knockout  mouse  model.  Thus  NRG 
regulation  of  LTP  occurs  through  the 
ErbB-4  receptor.  Data  also  showed  that 
dopamine  antagonists  block  the  effects 
of  NRGs  on  LTP.  These  findings  could 
be  useful  in  the  development  of 
antipsychotic  drugs  that  block  NRG 
actions,  and  in  doing  so,  provide  better 
therapies  for  schizophrenia. 

This  technology  describes  methods  of 
treating  schizophrenia  with  an 
antagonist  that  blocks  neuregulin-1 
activation  of  the  ErbB-4  receptor 
signaling  pathway,  methods  of 
identifying  schizophrenia  in  affected 
patients,  as  well  as  methods  of 
identifying  modulators  of  ErbB-4 
receptor  signaling.  This  technology  may 
also  be  applicable  for  treating  or 
preventing  other  psychiatric  disorders 
such  as  bipolar  disorder,  attention 
deficit  disorder  (ADD),  and  autism. 

Applications 

•  Method  of  diagnosis  and  treatment 
for  schizophrenia,  bipolar  disease,  ADD 
and  autism. 

•  Methods  of  finding  modulators  of 
ErbB-4  receptor  signaling. 

Market 

•  The  U.S.  schizophrenia  market 
averages  10  billion  dollars  a  year. 

•  Schizophrenia  affects 
approximately  1%  of  the  population. 

Inventors:  Andres  Buonanno  (NIGHD). 

Publications 

1.  Kwon  OB,  Longart  M,  Vullhorst  D, 
Hoffman  DA,  Buonanno  A.  Neuregulin- 
1  reverses  long-term  potentiation  at  GAl 
hippocampal  synapses.  J  Neurosci.  2005 
Oct  12;25(41):9378-9383.  [PubMed: 
16221846]. 

2.  Kwon  OB,  Paredes  D,  Gonzalez  GM, 
Neddens  J,  Hernandez  L,  Vullhorst  D, 
Buonanno  A.  Neuregulin-1  regulates 
LTP  at  GAl  hippocampal  synapses 
through  activation  of  dopamine  D4 
receptors.  Proc  Natl  Acad  Sci  USA.  2008 
Oct  7;105(40):15587-15592.  [PubMed: 
18832154]. 

3.  Vullhorst  D,  Neddens  J,  Karavanova 
I,  Tricoire  L,  Petralia  RS,  McBain  GJ, 
Buonanno  A.  Selective  expression  of 
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ErbB4  in  interneurons,  but  not 
pyramidal  cells,  of  the  rodent 
hippocampus.  2009  J  Neurosci.  Sep 
30;29(39):12255-12264.  [PubMed: 
19793984]. 

4.  Buonanno,  A.  The  neuregulin 
signaling  pathway  and  schizophrenia: 
From  genes  to  synapses  and  neural 
circuits.  Brain  Res  Bull.  2010  Aug  3; 

Epub  ahead  of  print.  [PubMed: 

20688137]. 

Patent  Status 

•  U.S.  Provisional  Application  No. 
60/837,449  filed  11  Aug  2006  (HHS 
Reference  No.  E-304-2005/0-US-01). 

•  International  Application  No.  PCT/ 
US07/75724  filed  10  Aug  2007,  which 
published  as  WO  2008/019394  on  14 
Feb  2008  (HHS  Reference  No.  E-304- 
2005/0-PCT-02). 

•  U.S.  Patent  Application  No.  12/ 
377,025  filed  10  Feb  2009  (HHS 
Reference  No.  E-304-2005/0-US-03). 

Licensing  Status:  Available  for 
licensing. 

Licensing  Contact:  Jeffrey  Clark  Klein, 
PhD;  301-594-4697; 
kleinjc@mail.nih.gov. 

Collaborative  Research  Opportunity: 
The  National  Institutes  of  Child  Health 
and  Human  Development,  Section  on 
Molecular  Neurobiology,  is  seeking 
statements  of  capability  or  interest  from 
parties  interested  in  collaborative 
research  to  further  develop,  evaluate,  or 
commercialize  this  technology.  Please 
contact  John  D.  Hewes,  PhD  at  301-435- 
3121  or  hewesj@mail.nih.gov  for  more 
information. 

Dated:  September  20,  2010. 

Richard  U.  Rodriguez, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 

IFR  Doc.  2010-23977  Filed  9-23-10;  8:45  am] 

BILUNG  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 

ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  an  agency  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 


applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax: 

301/402-0220.  A  signed  Confidential 
Disclosure  Agreement  wdll  be  required 
to  receive  copies  of  the  patent 
applications. 

Use  of  Adenosine  Agonists  To  Prevent 
Arterial  Vascular  Calcification 
Disorder 

Description  of  Invention:  Scientists  at 
the  National  Human  Genome  Research 
Institute  (NHGRI)  and  the  National 
Heart  Lung  and  Blood  Institute  (NHLBI) 
at  the  National  Institutes  of  Health  (NIH) 
have  discovered  a  genetic  defect  in  the 
Ect 0-5 ’-nucleotidase  (NT5E)  gene  which 
results  in  Cluster  of  Differentiation  73 
(CD73)  deficiency  that  leads  to  a 
decrease  in  adenosine,  and  ultimately, 
an  increase  in  vascular  calcification. 
NT5E  encodes  CD73,  an  enzyme  that 
converts  adenosine  monophosphate 
(AMP)  to  adenosine  in  the  extracellular 
region  of  the  vascular  endothelium. 
Normally,  extracellular  adenosine  binds 
to  one  of  the  several  receptors  on  the 
surface  decreasing  the  production  of 
cyclic  AMP  (cAMP)  resulting  in  an 
inhibition  of  vascular  calcification. 

The  discovery  of  this  genetic  mutation 
leading  to  a  decrease  in  adenosine 
provides  a  method  of  treating  or 
preventing  the  disorder  by  using 
adenosine  receptor  agonists  as 
therapeutic  agents.  Adenosine  receptor 
agonists  can  be  used  to  treat  or  prevent 
disorders  associated  with  vascular  and/ 
or  joint  capsule  calcification,  including 
for  example  atherosclerosis, 
Monkeberg’s  medial  sclerosis,  CD74 
deficiency,  Ehlers  Danlos  syndrome - 
(EDS),  Marfan/Loewe  Dietz  syndrome, 
fibromuscular  dysplasia,  Kawasaki 
syndrome,  pseudoxanthoma  elasticum, 
and  premature  placental  calcification. 

App/jcations;  Treatment  for  vascular 
calcification  disorder  by  using 
adenosine  receptor  agonist  agents. 

Development  Status:  Early-stage. 

Inventors:  William  A.  Gahl  (NHGRI), 
Thomas  C.  Markello  (NHGRI),  Shira  G. 
Ziegler  (NHGRI),  Manfred  Boehm 
(NHLBI),  Cynthia  Hillaire  (NHLBI). 

Publication:  C  St.  Hilaire,  et  al.  NT5E 
Mutations  are  Associated  with  Arterial 
Calcifications.  New  Engl  J  Med., 
Submitted  2010. 


Patent  Status:  U.S.  Provisional 
Application  No.  61/319,336  filed  31  Mar 
2010  (HHS  Reference  No.  E-094-2010/ 
O-US-01). 

Licensing  Status:  Available  for 
licensing. 

Licensing  Contact:  Steve  Standley, 
301-435-4074,  sstand@od.nih.gov. 

Collaborative  Research  Opportunity: 
The  NHGRI  is  seeking  statements  of 
capability  or  interest  from  parties 
interested  in  collaborative  research  to 
further  develop,  evaluate,  or 
commercialize  adenosine  receptor 
agonist  compounds  for  therapeutic  use 
including  as  a  treatment  of  certain 
common  as  well  as  rare  vascular 
calcification-related  disorders  (see 
above  Description  of  Invention).  Please 
contact  NHGRI  Technology 
Development  Coordinator  Claire  T. 
Driscoll  at  cdriscoI@maiI.nih.gov  for 
more  information. 

Small  Molecule  Neuropeptide  S 
Receptor  (NPSR)  Antagonists  for  the 
Treatment  of  Addictive  Disorders, 

Mood,  Anxiety  and  Sleep  Disorders 

Description  of  Invention:  The 
inventors,  who  work  for  the  National 
Human  Genome  Research  Institute 
(NHGRI)  and  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism 
(NIAAA)  at  the  National  Institutes  of 
Health  (NIH),  have  developed  NPSR 
antagonists  that  hold  the  potential  for 
being  clinically  useful  treatments  for 
alcohol  and  drug  addiction. 
Neuropsychiatric  disorders  including, 
for  example,  mood,  anxiety,  eating,  and 
sleep  related  disorders,  as  well  as 
alcoholism  and  drug  addiction,  are 
major  causes  of  mortality  and  morbidity. 
Patient  relapse  into  drug  seeking  and  ' 
use,  after  an  interval  of  sobriety,  is  a  key 
component  of  the  addictive  syndrome, 
with  approximately  two-thirds  of 
patients  relapsing  within  three  months 
of  initiating  abstinence.  Therefore, 
relapse  prevention  is  a  major  treatment 
objective. 

Neuropeptide  S  (NPS),  an  endogenous 
ligand  for  the  Neuropeptide  S  receptor 
(NPSR)  has  recently  been  shown  to  play 
a  key  role  in  relapse-like  behavior.  In 
addition,  because  mood,  anxiety,  eating, 
and  sleep  related  behaviors  are  often 
closely  linked  with  the  addictive 
process,  and  are  also  affected  by  the 
NPS  system,  it  is  believed  that  the  NPSR 
antagonist  will  also  be  promising  as  a 
useful  therapeutic  target  in  these 
clinical  areas  as  well. 

Applications:  Development  of  a  NPSR 
antagonist  for  the  therapies  of  alcohol 
and  drug  addiction. 

Development  Status:  Early-stage. 

Market:  More  than  700,000  Americans 
receive  alcoholism  treatment  on  any 
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given  day  by  using  the  traditional 
alcoholism  therapy  based  on  clinical 
experience  and  intuition,  with  little 
rigorous  validation  of  their  effectiveness 
[http://health.nih.gov/topic/Alcoholism/ 
SubstanceAbuse].  About  18%  of 
American  adults  have  anxiety  disorders 
(www.nimh.nih.gov).  More  than  40 
million  Americans  suffer  from  chronic, 
long-term  sleep  disorders,  and  an 
additional  20  million  report  sleeping 
problems  occasionally  [http:// 
www.adaa.org). 

Inventors:  Juan  J.  Marugan,  Ke  Liu, 
Samarjit  Patnaik,  Noel  T.  Southall,  Wei 
Zheng  (all  with  NHGRI);  Markus  Heilig 
(NIAAA). 

Related  Publication:  N  Cannella  et  al. 
Persistent  increase  of  alcohol-seeking 
evoked  by  neuropeptide  S:  An  effect 
mediated  by  the  hypothalamic 
hypocretin  system. 

Neuropsychopharmacology.  2009  Aug; 
34(9);  2125-2134.  [PubMed:  19322167]. 

Patent  Status:  U.S.  Provisional 
Application  No.  61/328,900  filed  28  Apr 
2010  (HHS  Reference  No.  E-041-2010/ 
O-US-01). 

Licensing  Status:  Available  for 
licensing. 

Licensing  Contact:  Steve  Standley, 
PhD;  301-435-4074; 
sstand@mail.nih.gov. 

Collaborative  Research  Opportunity: 
The  NIH  Chemical  Genomics  Center 
(NCGC),  NHGRI,  NIH  is  seeking 
statements  of  capability  or  interest  from 
parties  interested  in  collaborative 
research  to  further  develop,  evaluate,  or 
commercialize  these  NPSR  antagonist 
small  molecule  compounds  for  various 
therapeutic  uses  including  treatment  of 
neuropsychiatric  disorders  and  alcohol 
and  drug  addiction.  Please  contact  Dr. 
Juan  J.  Marugan  at 
maruganj@mail.nih.gov  for  more 
information. 

A  Rapid,  Peripheral  Blood  Gene 
Expression  Biomarker  Panel  for 
Diagnosis  of  Acute  Ischemic  Stroke 

Description  of  Invention:  There  are 
presently  no  rapid,  accurate  diagnostic 
procedures  or  methods  that  can  be  used 
to  determine  whether  a  patient  has 
suffered  an  acute  ischemic  stroke  (AIS). 
Current  technologies  for  diagnosis  of 
AIS  are  limited  by  speed  and  resources 
as  well  as  inaccuracy  and  generally 
require  a  high  level  of  training  to 
interpret  the  results  for  medical 
technicians.  In  contrast,  this  invention 
may  lead  to  the  development  of  a  rapid 
and  accurate  clinical  diagnostic  kit  that 
would  require  very  little  training  for 
proper  use  and  could  be  used  in  the 
field  or  the  emergency  room  setting. 

Scientists  at  the  National  Institutes  of 
Health  have  discovered  that  expression 


levels  of  a  set  of  nine  genes  may  be  used 
as  biomarkers  for  diagnosis  of  AIS  as 
well  as  outcome  prediction.  These 
biomarkers  may  be  rapidly  identified 
using  peripheral  whole  blood  and  may 
form  the  basis  of  a  rapid  and  accurate 
clinical  point  of  care  diagnostic  kit. 

Further,  if  validation  is  positive,  this 
technology  may  enable  rapid  differential 
diagnosis  between  acute  ischemic  stroke 
and  hemorrhagic  stroke,  transient 
ischemic  attack,  or  any  pathology 
mimicking  a  stroke.  Not  only  can  this  be 
used  to  identify  stroke  earlier  in  the 
course  of  treatment,  this  panel  may  also 
help  to  better  characterize  stroke 
subtype,  and  identify  new  pathways  for 
stroke  treatment.  This  is  important  as 
the  only  FDA  approved  treatment  for 
acute  ischemic  stroke  is  tissue 
plasminogen  activator  (tPA)  and  tPA 
must  not  be  given  to  hemorrhagic  stroke 
patients  since  it  could  increase 
intracranial  bleeding.  To  effectively 
treat  AIS,  tPA  must  be  administered 
intravenously  within  3-4  hours  of 
known  stroke  onset.  Because  the 
differential  diagnosis  of  AIS  versus 
hemorrhagic  stroke  is  difficult  without 
specialized  imaging  equipment  such  as 
a  CT  scan  with  contrast  or  an  MRI 
image,  only  a  small  percentage  of  stroke 
patients  (3-5%)  are  ever  given  tPA.  So, 
a  rapid  and  accurate  clinical  diagnostic 
kit  based  on  this  invention  would  have 
a  profound  public  health  benefit  and 
likely  a  large  commercial  potential. 

Applications: 

•  A  rapid  and  accurate  clinical 
diagnostic  kit  for  acute  ischemic  stroke. 

•  Differentiation  between  acute 
ischemic  stroke  and  a  hemorrhagic 
stroke,  transient  ischemic  attack,  or  any 
pathology  mimicking  a  stroke. 

•  Aid  in  the  prediction  of  outcome 
and  identify  new  pathways  for  ischemic 
stroke  treatment. 

Advantages:  Faster,  more  accurate, 
and  requires  less  training  than  currently 
available  diagnostic  procedures. 

Development  Status:  Clinical 
Validation  Pilot  Study:  Whole  blood 
was  collected  in  a  clinical  setting  and 
gene  expressions  were  subsequently 
profiled. 

Market:  Every  year,  about  795,000 
people  in  the  United  States  have  a 
stroke,  and  about  675,000  of  those 
strokes  are  ischemic.  In  2006,  137,000 
people  in  the  United  States  died  of 
stroke  [http://www'.cdc.gov/stroke/). 

Inventors:  Taura  L.  Barr  (NINR),  Maria 
Del  Mar  Matarin  Jimenez  (NIA),  Steven 
J.  Warach  (NINDS),  Andrew  B. 

Singleton  (NIA),  Jinhui  Ding*(NIA), 
Allissa  A.  Dillman  (NIA),  Mark  P. 
Cookson  (NIA),  Yvette  Conley 
(University  of  Pittsburgh). 


Publication:  Barr,  T.L.;  Conley,  Y.; 
Ding,  J.;  Dillman,  A.;  Warach,  S.; 
Singleton,  A.;  Matarin,  M.  Genomic 
biomarkers  and  cellular  pathways  of 
ischemic  stroke  by  RNA  gene  expression 
profiling;  Neurology,  Volume  75(11),  14 
September  2010,  pp  1009-1014. 

Patent  Status:  U.S.  Provisional 
Application  No.  61/307,233  filed  23  Feb 
2010  (HHS  Reference  No.  E-023-2010/ 
O-US-01). 

Licensing  Status:  Available  for 
licensing. 

Licensing  Contact:  Jeffrey  Clark  Klein, 
PhD;  301-594-4697; 
kleinjc@mail.nih.gov. 

Collaborative  Research  Opportunity: 
The  NINR  is  seeking  statements  of 
capability  or  interest  from  parties 
interested  in  collaborative  research  to 
hirther  develop,  evaluate,  or 
commercialize  a  point  of  care  test  for 
ischemic  stroke  diagnostics  and 
outcome  prediction.  Please  contact  Dr. 
Taura  Barr  at  304-293-0503  or 
barrt@mail.nih.gov  for  more 
information. 

Dated:  September  20,  2010. 

Richard  U.  Rodriguez, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 

[FR  Doc.  2010-23957  Filed  9-23-10;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-7019-N] 

Medicare  Program;  Meeting  of  the 
Advisory  Panel  bn  Medicare 
Education,  October  13,  2010 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Advisory  Panel  on 
Medicare  Education  (the  Panel)  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  The  Panel  advises  and 
makes  recommendations  to  the 
Secretary  of  Health  and  Human  Services 
and  the  Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Services  on 
opportunities  to  enhance  the 
effectiveness  of  consumer  education 
strategies  concerning  the  Medicare 
program.  This  meeting  is  open  to  the 
public. 

DATES:  Meeting  Date:  Wednesday. 
October  13,  2010  from  1  p.m.  to  4  p.m., 
eastern  daylight  time  (e.d.t.). 
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Deadline  for  Meeting  Registration  and 
Comments:  Wednesday,  October  6, 

2010,  5  p.m.,  e.d.t. 

Deadline  for  Requesting  Special 
Accommodations:  Wednesday,.  October 
6,  2010, 5  p.m.,  e.d.t. 

ADDRESSES:  Meeting  Location:  The 
October  13,  2010  meeting  will  be  a 
“virtual  meeting”  using  Adobe  Acrobat 
Connect  Pro  Meeting,  a  Web 
conferencing  product  that  allows  users 
to  conduct  live  meetings  and 
presentations  over  the  Internet.  The 
audio  portion  is  also  available  via 
telephone  conferencing. 

Meeting  Registration:  The  meeting  is 
open  to  the  public,  but  attendance  is 
limited  to  the  telephone  lines  available. 
Persons  wishing  to  attend  this  meeting 
must  register  at  http:// 
w'Vi’H'. blsmeetings.net /Hi  714-4. 

Meeting  Presentations,  Written 
Comments,  and  Special 
Accommodations:  lennifer  Kordonski, 
Designated  Federal  Official  (DFO), 
Division  of  Forum  and  Conference 
Development,  Office  of  External  Affairs, 
Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Mailstop  Sl-13-05,  Baltimore,  MD 
21244-1850  or  contact  Ms.  Kordonski 
via  e-mail  at 

Jennifer.Kordonski@cms.hhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Kordonski,  (410)  786-1840. 
Please  refer  to  the  CMS  Advisory 
Committees’  Information  Line  (1-877- 
449-5659  toll  free)/(410-786-9379 
local)  or  the  Internet  [http:// 
\v\i’w.cms.hhs.gov/FACA/04_APME.asp) 
for  additional  information  and  updates 
on  committee  activities.  Press  inquiries 
are  handled  through  the  CMS  Press 
Office  at  (202)  690-6145. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Meeting  Agenda 

Section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act  authorizes  the 
Secretary  of  Health  and  Human  Services 
-(the  Secretary)  to  establish  an  advisory 
panel  if  the  Secretary  determines  that 
the  panel  is  “in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  *  *  *  by  law.”  Such 
duties  are  imposed  by  section  1804  of 
the  Social  Security  Act  (the  Act), 
requiring  the  Secretary  to  provide 
informational  materials  to  Medicare 
beneficiaries  about  the  Medicare- 
program,  and  section  1851(d)  of  the  Act, 
requiring  the  Secretary  to  provide  for 
“activities  *  *  *  to  broadly  disseminate 
information  to  [M]edicare  beneficiaries 
*  *  *  on  the  coverage  options  provided 
under  (Medicare  Advantage]  in  order  to 
promote  an  active,  informed  selection 
among  such  options.” 


The  Panel  is  also  authorized  by 
section  1114(f)  of  the  Act  (42  U.S.C. 
1311(f))  and  section  222  of  the  Public 
Health  Service  Act  (42  U.S.C.  217a).  The 
Secretary  signed  the  charter  establishing 
this  Panel  on  January  21, 1999  (64  FR 
7899,  February  17,  1999)  and  approved 
the  renewal  of  the  charter  on  January  21, 
2009  (74  FR  13442,  March  27,  2009). 

The  Panel  advises  and  makes 
recommendations  to  the  Secretary  and 
the  Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Services  (CMS)  on 
opportunities  to  enhance  the 
effectiveness  of  consumer  education 
strategies  concerning  the  Medicare 
program. 

The  goals  of  the  Panel  are  as  follows: 

•  To  provide  recommendations  on 
the  development  and  implementation  of 
a  national  Medicare  education  program 
that  describes  benefit  options  under 
Medicare. 

•  To  enhance  the  Federal 
government’s  effectiveness  in  informing 
the  Medicare  consumer. 

•  To  make  recommendations  on  how 
to  expand  outreach  to  vulnerable  and  . 
underserved  communities,  including 
racial  and  ethnic  minorities,  in  the 
context  of  a  national  Medicare 
education  program. 

•  To  assemble  an  information  base  of 
best  practices  for  helping  consumers 
evaluate  benefit  options  and  build  a 
community  infrastructure  for 
information,  counseling,  and  assistance. 

The  current  members  of  the  Panel  are: 
Stephen  P.  Fera,  M.B.A.,  Vice  President, 
Social  Mission  Programs,  Independence 
Blue  Cross;  Richard  C.  Frank,  M.D., 
Director,  Cancer  Research,  Whittingham 
Cancer  Center;  Cathy  C.  Graeff,  R.Ph., 
M.B.A.,  Partner,  Sonora  Advisory 
Group;  Carmen  R.  Green,  M.D., 

Professor,  Anesthesiology  and  Associate 
Professor,  Health,  Management,  and 
Policy,  University  of  Michigan;  Cindy 
‘Hounsell,  J.D.,  President,  Women’s 
Institute  for  a  Secure  Retirement;  Kathy 
Hughes,  Vice  Chairwoman,  Oneida 
Nation;  Gail  Hunt,  President  and  Chief 
Executive  Officer,  National  Alliance  for 
Caregiving;  Warren  Jones,  M.D., 
F.A.A.F.P.,  Executive  Director, 
Mississippi  Institute  for  Improvement  of 
Geographic  Minority  Health;  Sandy 
Markvvood,  Chief  Executive  Officer, 
National  Association  of  Area  Agencies 
on  Aging;  David  W.  Roberts, 

M.P.A.,Vice  President,  Government 
Relations,  Healthcare  Information  and 
Management  System  Society;  Julie 
Boden  Schmidt,  M.S.,  Associate  Vice 
President,  Training  and  Technical 
Assistance,  T'Jational  Association  of 
Community  Health  Centers;  Rebecca  P. 
Snead.  Chief  Executive  Officer  and 
Executive  Vice  President,  National 


Alliance  of  State  Pharmacy  Associations 
and  APME  Chair;  Donna  Yee,  PhD, 

Chief  Executive  Officer,  Asian 
Community  Center  of  Sacramento 
Valley;  Deeanna  Jang,  Policy  Director, 
Asian  and  Pacific  Islander  American 
Health  Forum;  Andrew  Kramer,  M.D., 
Professor  of  Medicine,  Division  of 
Health  Care  Policy  and  Research, 
University  of  Colorado,  Denver;  and 
John  Lui,  PhD,  M.B.A.,  Executive 
Director,  Stout  Vocational 
Rehabilitation  Institute. 

The  agenda  for  the  October  13,  2010 
meeting  will  include  the  following: 

•  Recap  of  the  previous  (June  22, 

2010)  meeting. 

•  Subgroup  Committee  Work 
Summary. 

•  Medicare  Outreach  and  Education 
Strategies. 

•  Public  Comment. 

•  Listening  Session  with  CMS 
Leadership. 

•  Next  Steps. 

Individuals  or  organizations  that  wish 
to  make  a  5-minute  oral  presentation  on 
an  agenda  topic  should  submit  a  written 
copy  of  the  oral  presentation  to  the  DFO 
at  the  address  listed  in  the  ADDRESSES 
section  of  this  notice  by  the  date  listed 
in  the  DATES  section  of  this  notice.  The 
number  of  oral  presentations  may  be 
limited  by  the  time  available. 

Individuals  not  wishing  to  make  a 
presentation  may  submit  written 
comments  to  the  DFO  at  the  address 
listed  in  the  ADDRESSES  section  of  this 
notice  by  the  date  listed  in  the  DATES 
section  of  this  notice. 

II.  Virtual  Meeting  Participation 
Information  and  Instructions 

A.  Software  Requirements 

Software  to  participate  in  a  Connect 
Pro  meeting  only  requires  that  you  have 
an  Internet  connection,  a  Web  browser, 
and  Adobe  Flash  Player  Version  8  or 
later  to  attend  a  Web  conference. 

Connect  Pro  supports  nearly  any 
operating  system  including  Windows, 
Macintosh,  Linux,  and  Solaris,  as  well 
as  the  most  widely  used  browsers 
including  Internet  Explorer,  Firefox,  and 
Safari. 

B.  Participation  in  an  Acrobat  Connect 
Pro  Meeting 

1.  Pre-Meeting  Computer  Testing 

It  is  recommended  that  you  test  your 
computer  prior  to  attending  a  meeting. 
You  can  do  this  by  going  to:  https:// 
admin.adobe.acrobat.com/common/ 
heIp/en/support/meeting_test.htm.  The 
connection  test  checks  your  computer  to 
make  sure  all  system  requirements  are 
met.  If  you  pass  the  first  three  steps  of 
the  test,  then  you  are  ready  to 
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participate  in  a  meeting.  If  you  do  not 
pass  the  connection  test,  perform  the 
suggested  actions  and  run  the  test  again. 

2.  loining  the  Meeting 

Registrants  will  receive  an  e-mail 
invitation  with  meeting  access 
information  prior  to  meeting.  When  the 
meeting  date  and  time  arrive,  click  on 
the  link  or  enter  the  URL  into  your  Web 
browser.  The  meeting  login  screen 
appears.  Select  “Enter  as  a  Guest,”  type 
in  your  first  and  last  name,  and  click 
“Enter  Room.”  The  meeting  launches  in 
your  browser. 

To  access  the  audio  portion  of  the 
meeting  please  dial  1-888-469-0694 
and  enter  passcode  1995616.  If  you 
should  have  difficulties  accessing  the 
meeting  please  contact  Syreeta  Jones  via 
phone  at  1-301-577-0244  ext.  4900  or 
via  e-mail  at  sjones@bIseamon.com. 

Authority:  Sec.  222  of  the  Public  Health 
Service  Act  (42  U.S.C.  217a)  and  sec.  10(a) 
of  Pub.  L.  92-463  (5  U.S.C.  App.  2,  sec. ’lO(a) 
and  41  CFR 102-3). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.733,  Medicare — Hospital 
Insurance  Program;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated;  September  9,  2010. 

Donald  M.  Berwick, 

Administrator,  Centers  for  Medicare  S' 
Medicaid  Services. 

(FR  Doc.  2010-23312  Filed  9-23-10;  8:4.5  am) 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-4143-N] 

Medicare  Program;  Medicare  Appeals; 
Adjustment  to  the  Amount  in 
Controversy  Threshold  Amounts  for 
Calendar  Year  2011 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
annual  adjustment  in  the  amount  in 
controversy  (AIC)  threshold  amounts  for 
Administrative  Law  Judge  (ALJ) 
hearings  and  judicial  review  under  the 
Medicare  appeals  process.  The 
adjustment  to  the  AIC  threshold 
amounts  will  be  effective  for  requests 
for  ALJ  hearings  and  judicial  review 
filed  on  or  after  January  1,  2011.  The 
2011  AIC  threshold  amounts  are  $130 
for  ALJ  hearings  and  $1,300  for  judicial 
review. 


DATES:  Effective  Date:  This  notice  is 
effective  on  January  1,  2011. 

FOR  FURTHER  INFORMATION  CONTACT:  Liz 

Hosna  {Katherine.Hosna@cms.hhs.gov), 
(410)  786-4993. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  1869(b)(1)(E)  of  the  Social 
Security  Act  (the  Act),  as  amended  by 
section  521  of  the  Medicare,  Medicaid, 
and  SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  (BIPA), 
established  the  AIC  threshold  amounts 
for  ALJ  hearing  requests  and  judicial 
review  at  $100  and  $1,000,  respectively, 
for  Medicare  Part  A  and  Part  B  appeals. 
Section  940  of  the  Medicare 
Prescription  Drug,  Improvement,  and 
Modernization  Act  of  2003  (MMA), 
amended  section  1869(b)(1)(E)  of  the 
Act  to  require  the  AIC  threshold 
amounts  for  ALJ  hearings  and  judicial 
review  to  be  adjusted  annually.  The  AIC 
threshold  amounts  are  to  be  adjusted,  as 
of  January  2005,  by  the  percentage 
increase  in  the  medical  care  component 
of  the  consumer  price  index  for  all 
urban  consumers  (U.S.  city  average)  for 
July  2003  to  July  of  the  year  preceding 
the  year  involved  and  rounded  to  the 
nearest  multiple  of  $10.  Section 
940(b)(2)  of  the  MMA  provided 
conforming  amendments  to  apply  the 
AIC  adjustment  requirement  to 
Medicare  Part  C  (Medicare  Advantage 
“MA”)  appeals  and  certain  health 
maintenance  organization  and 
competitive  health  plan  appeals.  Health 
care  prepayment  plans  are  also  subject 
to  MA  appeals  rules,  including  the  AIC 
adjustment  requirement.  Section  101  of 
the  MMA  provides  for  the  application  of 
the  AIC  adjustment  requirement  to 
Medicare  Part  D  appeals. 

A.  Medicare  Part  A  and  Part  B  Appeals 

The  statutory  formula  for  the  annual 
adjustment  to  the  AIC  threshold 
amounts  for  ALJ  hearings  and  judicial 
review  of  Medicare  Part  A  and  Part  B 
appeals,  set  forth  at  section 
1869(b)(1)(E)  of  the  Act,  is  included  in 
the  applicable  implementing 
regulations,  42  CFR  Part  405,  Subpart  I, 
at  §  405.1006(b).  The  regulations  require 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  (the 
Secretary)  to  publish  changes  to  the  AIC 
threshold  amounts  in  the  Federal 
Register  (§  405.1006(b)(2)).  In  order  to 
be  entitled  to  a  hearing  before  an  ALJ, 
a  party  to  a  proceeding  must  meet  the 
AIC  requirements  at  §  405.1006(b). 
Similarly,  a  party  must  meet  the  AIC 
requirements  at  §  405.1006(c)  at  the  time 
judicial  review  is  requested  for  the  court 


to  have  jurisdiction  over  the  appeal 
(§  405.1136(a)). 

B.  Medicare  Part  C  (Medicare 
Advantage)  Appeals 

Section  940(b)(2)  of  the  MMA  applies 
the  AIC  adjustment  requirement  to  Part 
C  (MA)  appeals  by  amending  section 
1852(g)(5)  of  the  Act.  The  implementing 
regulations  for  Medicare  Part  C  appeals 
are  found  at  42  CFR  Part  422,  Subpart 
M.  Specifically,  §422.600  and  §422.612 
discuss  the  AIC  threshold  amounts  for 
ALJ  hearings  and  judicial  review. 

Section  422.600  grants  any  party  to  the 
reconsideration,  except  the  MA 
organization,  who  is  dissatisfied  with 
the  reconsideration  determination,  a 
right  to  an  ALJ  hearing  as  long  as  the 
amount  remaining  in  controversy  after 
reconsideration  meets  the  threshold 
requirement  established  annually  hy  the 
Secretary.  Section  422.612  states  that 
any  party,  including  the  MA 
organization,  may  request  judicial 
review  if,  in  part,  the  AIC  meets  the 
threshold  requirement  established 
annually  by  the  Secretary. 

C.  Health  Maintenance  Organizations, 
Competitive  Medical  Plans,  and  Health 
Care  Prepayment  Plans 

Section  1876(c)(5)(B)  of  the  Act  states 
that  the  annual  adjustment  to  the  AIC 
dollar  amounts  set  forth  in  section 
1869(b)(1)(E)  of  the  Act  applies  to 
certain  beneficiary  appeals  within  the  , 
context  of  health  maintenahce 
organizations  and  competitive  medical 
plans.  The  applicable  implementing 
regulations  for  Medicare  Part  C  appeals 
are  set  forth  in  42  CFR  Part  422,  Subpart 
M,  and  as  discussed  above,  apply  to 
these  appeals.  The  Medicare  Part  C 
appeals  rules  also  apply  to  health  care 
prepayment  plan  appeals. 

D.  Medicare  Part  D  (Prescription  Drug 
Plan)  Appeals 

The  annually  adjusted  AIC  threshold 
amounts  for  ALJ  hearings  and  judicial 
review  that  apply  to  Medicare  Parts  A, 

B,  and  C  appeals  also  apply  to  Medicare 
Part  D  appeals.  Section  101  of  the  MMA 
added  section  1860D-4(h)(l)  of  the  Act 
regarding  Part  D  appeals.  This  statutory 
provision  requires  a  prescription  drug 
plan  sponsor  to  meet  the  requirements 
set  forth  in  sections  1852(g)(4)  and  (g)(5) 
of  the  Act,  in  a  similar  manner  as  MA 
organizations.  As  noted  above,  the 
annually  adjusted  AIC  threshold 
requirement  was  added  to  section 
1852(g)(5)  of  the  Act  by  section 
940(b)(2)(A)  of  the  MMA.  The 
implementing  regulations  for  Medicare 
Part  D  appeals  can  be  found  at  42  CFR 
Part  423,  Subpart  M  and  Subpart  U.  The 
regulations  impart  at  §  423.562(c)  that. 
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unless  the  Part  D  appeals  rules  provide 
otherwise,  the  Part  C  appeals  rules 
(including  the  annually  adjusted  AlC 
threshold  amount)  apply  to  Part  D 
appeals  to  the  extent  they  are 
appropriate.  More”  specifically, 

§  423.1970  and  §  423.1976  of  the  Part  D 
appeals  rules  discuss  the  AIC  threshold 
amounts  for  ALJ  hearings  and  judicial 
review.  Section  423.1970(a)  grants  a  Part 
D  enrollee,  who  is  dissatisfied  with  the 
Independent  Review  Entity  (IRE) 
reconsideration  determination,  a  right  to 
an  AL)  hearing  if  the  amount  remaining 
in  controversy  after  the  IRE 
reconsideration  meets  the  threshold 
amount  established  annually  by  the 
Secretary.  Sections  423.1976(a)  and  (b) 
allow  a  Part  D  enrollee  to  request 
judicial  review  of  an  ALJ  or  MAC 
decision  if,  in  part,  the  AIC  meets  the 
threshold  amount  established  annually 
by  the  Secretary. 


II.  Annual  AIC  Adjustments 

A.  AIC  Adjustment  Formula  and  AIC 
Adjustments 

As  previously  noted,  section  940  of 
the  MMA  requires  that  the  AIC 
threshold  amounts  be  adjusted 
annually,  beginning  in  January  2005,  by 
the  percentage  increase  in  the  medical 
care  component  of  the  consumer  price 
index  (CPI)  for  all  urban  consumers 
(U.S.  city  average)  for  July  2003  to  the 
July  of  the  preceding  year  involved  and 
rounded  to  the  nearest  multiple  of  $10. 

B.  Calendar  Year  201 1 

The  AIC  threshold  amount  for  ALJ 
hearing  requests  will  remain  at  $130 
and  the  AIC  threshold  amount  for 
judicial  review  will  rise  to  $1,300  for 
the  2011  calendar  year.  These  updated 
amounts  are  based  on  the  30.34  percent 
increase  in  the  medical  care  component 


of  the  CPI  from  July  of  2003  to  July  of 
2010.  The  CPI  level  was  at  297.6  in  July 
of  2003  and  rose  to  387.898  in  July  of 
2010.  This  change  accounted  for  the 
30.34  percent  increase.  The  AIC 
threshold  amount  for  ALJ  hearing 
requests  changes  to  $130.34  based  on 
the  30.34  percent  increase.  In 
accordance  with  section  940  of  the 
MMA,  this  amount  is  rounded  to  the 
nearest  multiple  of  $10.  Therefore,  the 
2011  AIC  threshold  amount  for  ALJ 
hearings  is  $130.  The  AIC  threshold 
amount  for  judicial  review  changes  to 
$1,303.42  based  on  the  30.34  percent 
increase.  This  amount  was  rounded  to 
the  nearest  multiple  of  $10,  resulting  in 
a  2011  AIC  threshold  amount  of  $1,300. 

C.  Summary  Table  of  Adjustments  in 
the  AIC  Threshold  Amounts 

In  Table  1  below,  we  list  the  (CY) 
2005  through  2011  threshold  amounts. 


Table  1— Amount-in-Controversy  Threshold  Amounts 


CY  2005 

CY  2006 

CY2007 

CY  2008 

CY  2009 

CY  2010 

CY  201 1 

AU  Hearing  . 

Judicial-Review  . 

$100 

1,050 

$110 

1,090 

$110 

1,130 

$120 

1,180 

o  o 

CM  CM 
T-  CM 

$130 

1,260 

$130 

1,300 

*  CY — Calendar  Year. 


III.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program:  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  September  2,  2010. 

Donald  M.  Berwick, 

Administrator,  Centers  for  Medicare  & 
Medicaid  Services. 

(FR  Doc.  2010-23584  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Subcommittee  on  Procedures  Review, 
Advisory  Board  on  Radiation  and 
Worker  Heaith  (ABRWH),  Nationai 
Institute  for  Occupational  Safety  and 
Health  (NIOSH) 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  meeting  of  the 
aforementioned  subcommittee: 

Time  and  Date:  9  a.m.-5  p.m., 

October  13,  2010. 

Place:  Cincinnati  Airport  Marriott, 
2395  Progress  Drive,  Hebron,  Kentucky 
41018.  Telephone  (859)  334-4611,  Fax 
(859)  334-4619. 

Status:  Open  to  the  public,  but 
without  a  public  comment  period.  To 
access  by  conference  call,  dial  the 
following  information:  (866)  659-0537, 
Participant  Pass  Code  9933701. 

Background:  The  ABRWH  was 
established  under  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  to  advise  the 
President  on  a  variety  of  policy  and 
-technical  functions  required  to 
implement  and  effectively  manage  the 
compensation  program.  Key  functions  of 


the  ABRWH  include  providing  advice 
on  the  development  of  probability  of 
causation  guidelines  that  have  been 
promulgated  by  the  Department  of 
Health  and  Human  Services  (HHS)  as  a 
final  rule)  advice  on  methods  of  dose 
reconstruction  which  have  also  been 
promulgated  by  HHS  as  a  final  rule; 
advice  on  the  scientific  validity  and 
quality  of  dose  estimation  and 
reconstruction  efforts  being  performed 
for  purposes  of  the  compensation 
program;  and  advice  on  petitions  to  add 
classes  of  workers  to  the  Special 
Exposure  Cohort  (SEC). 

In  December  2000,  the  President 
delegated  responsibility  for  funding, 
staffing,  and  operating  the  ABRWH  to 
HHS,  which  subsequently  delegated  this 
authority  to  CDC.  NIOSH  implements 
this  responsibility  for  CDC.  The  charter 
was  issued  on  August  3,  2001,  renewed 
at  appropriate  intervals,  and  will  expire 
on  August  3,  2011. 

Purpose:  The  ABRWH  is  charged  with 
(a)  providing  advice  to  the  Secretary, 
HHS,  on  the  development  of  guidelines 
under  Executive  Order  13179;  (b) 
providing  advice  to  the  Secretary,  HHS, 
on  the  scientific  validity  and  quality  of 
dose  reconstruction  efforts  performed 
for  this  program;  and  (c)  upon  request 
by  the  Secretary,  HHS,  advising  the 
Secretary  on  whether  there  is  a  class  of 
employees  at  6my  Department  of  Energy 
facility  who  were  exposed  to  radiation 
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but  for  whom  it  is  not  feasible  to 
estimate  their  radiation  dose,  and  on 
whether  there  is  a  reasonable  likelihood 
that  such  radiation  doses  may  have 
endangered  the  health  of  members  of 
this  class.  The  Subcommittee  on 
Procedures  Review  was  established  to 
aid  the  ABRWH  in  carrying  out  its  duty 
to  advise  the  Secretary,  HHS,  on  dose 
reconstructions.  The  Subcommittee  on 
Procedures  Review  is  responsible  for 
overseeing,  tracking,  and  participating 
in  the  reviews  of  all  procedures  used  in 
the  dose  reconstruction  process  by  the 
NIOSH  Division  of  Compensation 
Analysis  and  Support  (DCAS)  and  its 
dose  reconstruction  contractor. 

Matters  To  Be  Discussed:  The  agenda 
for  the  Subcommittee  meeting  includes: 
Review  of  draft  prototype  documents  for 
informing  the  public  on  completed 
Subcommittee  procedure  reviews; 
discussion  of  the  following  ORAU  & 
OCAS  procedures:  PER-012 
(“Evaluation  of  Highly  Insoluble 
Plutonium  Compounds”),  PER-009 
(“Target  Organs  for  Lymphoma”),  OCAS 
TIB-0013  (“Special  External  Dose 
Reconstruction  Considerations  for 
Mallinckrodt  Workers”),  OTIB-014 
(“Rocky  Flats  Internal  Dosimetry  Co- 
Worker  Extension”),  OTIB-019 
(“Analysis  of  Co-worker  Bioassay  Data 
for  Internal  Dose  Assignment”),  OTIB- 
0029  (“Internal  Dosimetry  Co-worker 
Data  for  Y-12”),  OTIB-0049 
(“Estimating  Doses  for  Plutonium 
Strongly  Retained  in  the  Lung”),  OTIB- 
0047  (External  Radiation  Monitoring  at 
the  Y-12  Facility  During  the  1948-1949 
Period”),  OTIB-0051  (“Effect  of 
Threshold  Energy  and  Angular 
Response  of  NTA  Film  on  Missed 
Neutron  Dose  at  the  Oak  Ridge  Y-12 
Facility”),  OTIB-0052  (“Parameters  to 
Consider  When  Processing  Claims  for 
Construction  Trade  Workers”),  OTIB- 
0054  (“Fission  and  Activation  Product 
Assignment  for  Internal  Dose-Related 
Gross  Beta  and  Gross  Gamma 
'Analyses”),  OTIB-0057  (“External 
Radiation  Dose  Estimates  For 
Individuals  Near  the  1958  Criticality 
Accident  at  the  Oak  Ridge  Y-12  Plant”), 
OTIB-0070  (“Dose  Reconstruction 
During  Residual  Radioactivity  Periods  at 
Atomic  Weapons  Employer  Facilities”), 
and  TBD  6000  (“Site  Profile  for  Atomic 
Weapons  Employers  that  Worked 
Uranium  and  Thorium  Metals”);  and  a 
continuation  of  the  comment-resolution 
process  for  other  dose  reconstruction 
procedures  under  review  by  the 
Subcommittee. 

The  agenda  is  subject  to  change  as 
priorities  dictate. 

This  meeting  is  open  to  the  public, 
but  without  a  public  comment  period. 

In  the  event  an  individual  wishes  to 


provide  comments,  written  comments 
may  be  submitted.  Any  written 
comments  received  will  be  provided  at 
the  meeting  and  should  be  submitted  to 
the  contact  person  below  in  advance  of 
the  meeting. 

Contact  Person  for  More  Information: 
Theodore  Katz,  Designated  Federal 
Officer,  NIOSH,  CDC,  1600  Clifton 
Road,  Mailstop  E-20,  Atlanta,  Georgia 
30333,  Telephone  (513)  533-6800,  Toll 
Free  1  (800)  CDC-INFO,  E-mail 
dcas@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated;  September  17,  2010. 

Elaine  L.  Baker, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

IFR  Doc.  2010-24006  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel;  Scientific  Review  of  POl 
Applications  submitted  to  PAR  08-117. 

Date:  October  20,  2010. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  by  Marriott,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Marilyn  Moore-Hoon,  PhD, 
Scientific  Review  Officer,  Scientific  Review 
Branch,  National  Institute  of  Dental  and 
Craniofacial  Research,  6701  Democracy  •  > 


Blvd.,  Rm.  676,  Bethesda,  MD  20892-4878, 
301-594-4861,  mooremar@nidcr.nih.gov. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel;  RFA  DE-1 1-001 
Collaborative  Research  on  the  Transition 
From  Acute  to  Chronic  Pain:  New  Models 
and  Measures  in  Clinical  and  Preclinical  Pain 
Research  (ROl). 

Date:  October  28,  2010. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crowne  Plaza  Hotel — Silver  Spring, 
8777  Georgia  Avenue,  8777  Georgia  Avenue, 
Silver  Spring,  MD  20910. 

Contact  Person:  Victor  Henriquez.  PhD, 
Scientific  Review’  Officer,  DEA/SRB/NIDCR, 
6701  Democracy  Blvd.,  Room  668,  Bethesda, 
MD  20892-4878,  301-451-2405, 
henriquv@nidcr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health.  HHS) 

Dated:  September  20,  2010. 

Jennifer  S.  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2010-23951  Filed  9-23-10;  8:45  am] 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Defttal  and  Craniofacial  Research  Special 
Emphasis  Panel;  Review  F30s,  R03. 

Dote;  October  18,  2010. 

Time:  2:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  One 
Democracy  Plaza,  6701  Democracy 
Boulevard,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Mary.  Kelly,  Scientific 
Review  Officer,  Scientific  Review  Branch, 
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National  Inst  of  Dental  &  Craniofacial 
Research,  NIH  6701  Democracy  Blvd,  room 
672,  MSC  4878,  Bethesda,  md  20892-4878, 
301-594—4809,  mary_keHy@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  September  16.  2010. 

Jennifer  S.  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  2010-23949  Filed  9-23-10;  8:45  ami 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Nanie  of  Committee:  Allergy,  Immunology, 
and  Transplantation  Research  Committee. 

Date:  October  20,  2010. 

Time:  10  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700B  Rockledge  Drive, 
Bethesda,  MD  20817. 

Contact  Person:  Zhuqing  Li,  PhD, 

Scientific  Review  Officer,  Scientific  Review 
Program,  Division  of  Extramural  Activities, 
DHHS/NIH/NIAID,  6700B  Rockledge  Drive, 
MSC  7616,  Bethesda,  MD  20892-7616,  301- 
402-9523,  zhuqing.li@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance, 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated;  September  20,  2010. 

Jennifer  S.  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  2010-23948  Filed  9-23-10;  8:45  am]  •‘Vi 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  Biotechnoiogy  Activities, 
Office  of  Science  Poiicy,  Office  of  the 
Director;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  meeting  of  the 
National  Science  Advisory  Board  for 
Biosecurity  (NS ABB). 

Name  of  Committee:  National  Science 
Advisory  Board  for  Biosecurity. 

Date:  October  19,  2010. 

Time:  8:30  a.m.  to  4  p.m.  Eastern  Daylight 
Time  (Times  are  approximate  and  subject  to 
change). 

Agenda:  Pre.sentations  and  discussions 
regarding:  (1)  Update  of  Federal  activities 
relevant  to  the  mission  of  the  NSABB;  (2) 
activities  of  NSABB  Working  Groups  on 
Codes  of  Conduct:  Culture  of  Responsibility; 
International  Engagement;  Journal  Review 
Policies;  and  Outreach  and  Education;  (3) 
consideration  of  advances  in  synthetic 
biology  in  relation  to  NSABB 
recommendations  regarding  biosecurity 
concerns  raised  by  this  field;  (4)  planning  for 
future  NSABB  meetings  and  activities;  and 
(5)  other  business  of  the  Board. 

Place:  National  Institutes  of  Health, 
Building  31,  Center  Drive,  C-Wing,  6th  Floor, 
Conference  Room  10,  Bethesda,  Maryland 
20892. 

Contact  Person:  Ronna  Hill,  NSABB 
Program  Assistant,  NIH  Office  of 
Biotechnology  Activities,  6705  Rockledge 
Drive,  Suite  750,  Bethesda,  Maryland  20892, 
(301)  496—9838,  hillro@od.nih.gov. 

Under  authority  42  U.S.C.  217a,  Section 
222  of  the  Public  Health  Service  Act,  as 
amended,  the  Department  of  Health  and 
Human  Services  established  the  NSABB  to 
provide  advice,  guidance  and  leadership 
regarding  federal  oversight  of  dual  use 
research,  defined  as  biological  research  that 
generates  information  and  technologies  that 
could  be  misused  to  pose  a  biological  threat 
to  public  health  and/or  national  security. 

The  meeting  will  be  open  to  the  public, 
however  pre-registration  is  strongly 
recommended  due  to  space  limitations. 
Persons  planning  to  attend  should  register 
online  at:  http://oba.od.nih.gov/biosecurity/ 
biosecurity_meetings.html  or  by  calling 
Palladian  Partners,  Inc.  (Contact:  Joel 
Yaccarino  at  301-650—8660.)  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  indicate  these 
requirements  upon  registration. 

This  meeting  will  also  be  webcast.  To 
access  the  webcast,  as  well  as  the  draft 
meeting  agenda  and  pre-registration 
information,  connect  to:  http:// 
oba.od.nih.gov/biosecurity/ 
biosecurity_meetings.html.  Please  check  this 
site  for  updates. 

Any  member  of  the  public  interested  in 
presenting  oral  comments  relevant  to  the  ’ 


mission  of  the  NSABB  at  the  meeting  may 
notify  the  Contact  Person  listed  on  this  notice 
at  least  10  days  in  advance  of  the  meeting. 
Interested  individuals  and  representatives  of 
an  organization  may  submit  a  letter  of  intent, 
a  brief  description  of  the  organization 
represented,  and  a  short  description  of  the 
oral  presentation.  Only  one  representative  of 
an  organization  may  be  allowed  to  present 
oral  comments.  Both  printed  and  electronic 
copies  are  requested  for  the  record.  In 
addition,  any  interested  person  may  file 
written  comments  relevant  to  the  mission  of 
the  NSABB.  All  written  comments  must  be 
received  by  October  12,  2010  and  should  be 
sent  via  e-mail  to  nsabb@od.nih.gov  with 
“NSABB  Public  Comment”  as  the  subject  line 
or  by  regular  mail  to  6705  Rockledge  Drive, 
Suite  750,  Bethesda,  MD  20892,  Attention: 
Ronna  Hill.  The  statement  should  include  the 
name,  address,  telephone  number  and,  when 
applicable,  tbe  business  or  professional 
affiliation  of  the  interested  person. 

Dated:  September  20,  2010. 

Jennifer  S.  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  2010-23947  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel;  NIH  Joint 
Neuroscience  T32  Training  Program. 

Date:  October  25,  2010. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Anne  E.  Schaffner,  PhD, 
Scientific  Review  Officer,  Division  of 
Extramural  Research,  National  Eye  Institute, 
National  Institutes  of  Health,  5635  Fishers 
Lane,  Suite  1300,  MSC  9300,  301-451-2020, 
aes@nei.nih.gov.  ^  ^  '  ' 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated;  September  20,  2010. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2010-23979  Filed  9-23-10;  8:45  am| 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 0-N-0481] 

Center  for  Veterinary  Medicine 
eSubmitter  Workshop;  Public 
Workshop;  Request  for  Comments 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshop; 
request  for  comments. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  a  public  workshop 
entitled:  “Center  for  Veterinary 
Medicine  (CVM)  eSubmitter  Workshop.” 
The  purpose  of  the  public  workshop  is 
to  provide  the  regulated  animal  health 
industry  that  submits  new  animal  drug 
applications  to  CVM’s  Office  of  New 
Animal  Drug  Evaluation  (ONADE) 
access  to  the  beta-release  of  the 
electronic  submission  tool  (eSubmitter) 
developed  by  CVM  as  agreed  to  in  the 
Animal  Drug  User  Fee  Amendments 
(ADUFA  II)  of  2008  [http:// 

WWW. f da  .gov/Forln  dustry/UserFees/ 
AnimalDrugUserFeeAct ADUFA/ 
ucm044941  .him).  The  ONADE  will  be 
soliciting  feedback  on  both  the 
eSubmitter  tool  and  its  compatibility 
w'ith  the  industry’s  current  IT  systems, 
as  well  as  the  questions  asked  within 
the  tool. 

This  workshop  will  fulfill  one  of  the 
10  workshops  agreed  to  in  ADUFA  II. 
The  workshop  will  provide  insight  on 
the  eSubmitter  template  development 
and  its  customization  for  the  animal 
health  industry  as  well  as  providing 
break-out  sessions  in  which  specific 
submissions  will  be  built  as  part  of  the 
demonstration.  Lastly,  the  ONADE  will 
be  seeking  up  to  nine  participating 
companies  to  work  with  CVM  in  testing 
the  transmission  of  eSubmitter 
developed  files  through  FDA’s 
electronic  submission  gateway  (ESC) 
and  CVM’s  electronic  submission 
system  (ESS).  Information  about  the 
workshop  and  availability  of  the 
eSubmitter  tool  can  be  found  jon  FDA’s 
eSubmitter  Web  site  at  http:// 
www.fda.gov/Forlndustry/ 
FDAeSubmitter/ default.htm. 


Dates  and  Time:  The  public  workshop 
will  be  held  on  October  21,  2010,  from 
9  a.m.  to  4  p.m.  (EST/EDST). 

Location:  The  public  workshop  will 
be  held  virtually  through  both  Adobe 
Connect  Pro  on-line  and  with 
conference  call-in  numbers.  Both  the 
call-in  numbers  and  the  Adobe  Connect 
Pro  web  link  will  be  emailed  to  all 
registrants. 

Contact  Person:  Charles  Andres, 

Center  for  Veterinary  Medicine  (HFV- 
100),  Food  and  Drug  Administration, 
7520  Standish  PI.,  Rockville,  MD  20855, 
240-276-8229,  email: 
charles.andres@fda.hhs.gov. 

Registration:  Registration  for  the 
workshop  can  be  made  at:  https:// 
collabora  tion  .fda.gov/ 
cvm_es  u  bmi  tter_worksbop_oct2 1  /even  t/ 
registration.html  on  or  before  October 
15,  2010.  There  is  no  registration  fee  for 
the  public  workshop.  If  you  need 
special  accommodations  due  to  a 
disability,  please  contact  Charles 
Andres  (see  Contact  Person)  at  least  7 
days  in  advance. 

Comments:  FDA  is  holding  this  public 
workshop  to  obtain  information  about 
the  eSubmitter  tool.  The  deadline  for 
submitting  comments  regarding  this 
public  workshop  is  December  31,  2010. 

Regardless  of  whether  a  person 
attended  the  public  workshop, 
interested  persons  may  submit  either 
electronic  or  written  comments 
regarding  this  document.  Submit 
electronic  comments  to  http:// 
www.reguIations.gov.  Submit  written 
comments  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville  MD  20852.  It  is  only 
necessary  to  send  one  set  of  comments. 

It  is  no  longer  necessary  to  send  two 
copies  of  mailed  comments.  Identify 
comments  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Transcripts:  Transcripts  of  the  public 
workshop  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
6-30,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
public  workshop  at  a  cost  of  10  cents 
per  page.  A  recording  of  the  public 
workshop  will  be  available  on  the 
Internet  at  http://www.fda.gov/ 
Forindustry /FDAeSubmitter/ 
default.htm. 


Dated:  September  17,  2010. 

Leslie  Kux, 

Acting  Assistant  Commissioner  for  Policy. 
(FR  Doc.  2010-23972  Filed  9-23-10;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3233-N] 

Medicare  Program;  ToVvn  Hall  Meeting 
on  the  Physician  Compare  Web  Site, 
October  27,  2010 

AGENCY:  Centers  for  Medicare  & 

Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Section  10331  of  the  Patient 
Protection  and  Affordable  Care  Act  of 
2010,  “Public  Reporting  of  Performance 
Information”  requires  CMS  to  establish 
a  Physician  Compare  Web  site  by 
January  1,  2011.  This  notice  announces 
a  Town  Hall  meeting  to  discuss  the 
Physician  Compare  Web  site.  The 
purpose  of  this  Town  Hall  meeting  is  to 
solicit  input  from  stakeholders  on  the 
Physician  Compare  Web  site.  The 
opinions  and  alternatives  provided 
during  this  meeting  will  assist  us  in 
future  expansion  of  the  Physician 
Compare  Web  site.  The  meeting  is  open 
to  the  public,  but  attendance  is  limited 
to  space  available. 

DATES:  Meeting  Date:  Wednesday, 
October  27,  2010  from  1  to  5  p.m., 
eastern  daylight  time  [e.d.t.]. 

Timeframe  for  Meeting  Registration: 
Monday,  September  27,  2010  through 
Wednesday,  October  13,  2010  at  5  p.m., 
e.d.t. 

Deadline  for  Special 
Accommodations  Requests:  Wednesday, 
October  13,  2010  at  5  p.m.,  e.d.t. 
ADDRESSES:  Meeting  Location:  The 
Town  Hall  meeting  will  be  held  in  the 
main  auditorium  of  the  Centers  for 
Medicare  and  Medicaid  Services  single 
site,  7500  Security  Boulevard, 

Baltimore,  MD  21244. 

Registration  and  Special 
Accommodations:  Persons  interested  in 
attending  the  meeting  or  participating 
by  teleconference  must  register  by 
completing  the  online  registration  via 
the  Web  site  at  http:// 
www.usqualitymeasures.org/qm/ . 
Individuals  who  require  special 
accommodations  should  send  a  request 
via  e-mail  or  regular  mail  to  the  contact 
specified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice. 
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Written  Comments  or  Statements: 
Written  comments  or  statements  may  be 
sent  via  e-mail  to 

physiciancompare@cms.hhs.gov  or  sent 
via  regular  mail  to:  Centers  for  Medicare 
&  Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850, 
Mail  Stop  S3-02-01,  Attn:  Physician 
Compare  Town  Hall  Meeting 
Comments.  All  persons  planning  to 
make  a  statement  in  person  at  the 
listening  session  are  urged  to  submit 
statements  in  writing  during  the  Town 
Hall  meeting  and  should  subsequently 
submit  the  information  electronically  by 
the  timeframe  specified  in  the  DATES 
section  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Chell,  Centers  for  Medicare  & 
Medicaid  Services,  Office  of  Clinical 
Standards  and  Quality,  Mailstop  S3-02- 
01,  Attn:  Physician  Compare  Town  Hall 
Meeting,  7500  Security  Boulevard, 
Baltimore,  MD  21244  or  contact  Ms. 

Chell  by  phone  at  410-786-6551,  or  via 
e-mail  at  Regina.CheII@cms.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  10331  of  the  Patient 
Protection  and  Affordable  Care  Act  of 
2010  (the  Affordable  Care  Act)  requires 
CMS  to  establish  a  Web  site,  which  will 
be  known  as  Physician  Compare, 
containing  information  on  physicians 
enrolled  in  the  Medicare  program  and 
other  eligible  professionals  who 
participate  in  the  Physician  Quality 
Reporting  Initiative  (PQRI)  by  January  1, 
2011.  Section  10331  of  the  Affordable 
Care  Act  also  requires  CMS  to 
implement  a  plan  to  make  information 
on  physician  performance  publicly 
available  through  the  Physician 
Compare  Web  site  no  later  than  January 
1,  2013  (and  for  reporting  periods 
beginning  no  earlier  than  January  1, 
2012). 

In  implementing  section  10331  of  the 
Affordable  Care  Act,  the  law  requires 
establishing  processes,  to  the  extent 
practicable,  to  ensure  the  following: 

•  The  data  made  public  are 
statistically  valid  and  reliable,  and 
provide  an  accurate  and  robust  portrayal 
of  performance. 

•  Appropriate  attribution  of  care. 

•  Timely  statistical  performance 
feedback. 

•  The  data  reflects  the  care  provided 
to  all  patients  including  Medicare  and 
other  payers  where  such  data  would 
more  accurately  portray  performance. 

•  Physicians  and  other  eligible 
professionals  have  a  reasonable 
opportunity  to  review  their  individual 
data  prior  to  publication. 

The  Affordable  Care  Act  also  requires 
the  assurance  of  patient  privacy,  input 


from  multi-stakeholder  groups,  and 
taking  into  consideration  the  plan  to 
transition  to  value-based  purchasing. 
Section  10331  of  the  Affordable  Care 
Act  also  requires  CMS  to  submit  a 
Report  to  Congress  on  the  Physician 
Compare  Web  site  by  January  15,  2015, 
and  authorizes  CMS  to  establish  a 
demonstration  program  by  January  1 , 
2019,  to  provide  financial  incentives  to 
Medicare  beneficiaries  who  are 
furnished  services  by  high  quality 
physicians.  The  Affordable  Care  Act 
requires  that  the  measures  include,  to 
the  extent  practicable,  the  following: 

•  Measures  collected  under  the  PQRI; 

•  An  assessment  of  patient  health 
outcomes  and  the  functional  .status  of 
patients; 

•  An  assessment  of  the  continuity 
and  coordination  of  care  and  care 
transitions,  including  episodes  of  care 
and  risk-adjusted  resource  use; 

•  An  assessment  of  efficiency; 

•  An  assessment  of  patient 
experience  and  patient,  caregiver,  and 
family  engagement; 

•  An  assessment  of  the  safety, 
effectiveness,  and  timeliness  of  care; 
and 

•  Other  information  as  determined 
appropriate  by  the  Secretary. 

II.  Town  Hall  Format 

The  Town  Hall  meeting  will  begin 
with  an  overview  of  the  objectives  for 
the  session.  The  remainder  of  the 
meeting  will  be  devoted  to  presenting 
and  receiving  input  on  possible  key 
Web  site  design  issues. 

Following  each  presentation,  the 
meeting  agenda  will  provide 
opportunities  for  brief  2-minute 
comments  on  each  of  the  key  issues 
from  on-site  session  attendees.  As  time 
allows,  telephone  participants  will  also 
have  the  opportunity  to  provide  brief  2- 
minute  comments  on  each  of  the  key 
issues.  Written  submissions  will  also  be 
accepted  through  the  timeframe 
specified  in  the  DATES  section  of  this 
notice. 

III.  Registration  Instructions 

There  is  no  registration  fee.  For 
security  reasons,  any  persons  wishing  to 
attend  this  meeting  must  register  by  tbe 
date  listed  in  the  DATES  section  of  this 
notice.  Persons  interested  in  attending 
the  meeting  or  participating  by 
teleconference  must  register  by 
completing  the  online  registration  via 
the  Web  site  at  http:// 
www.usqualitymeasures.org/qm/.  The 
online  registration  system  will  generate 
a  confirmation  page  to  indicate  the 
completion  of  your  registration.  Please 
print  this  page  as  your  registration 
receipt.  If  seating  capacity  has  been 


reached,  you  will  be  notified  that  the 
meeting  has  reached  capacity. 

Individuals  may  also  participate  in 
the  Town  Hall  meeting  by 
teleconference.  Registration  is  required 
as  the  number  of  call-in  lines  will  be 
limited.  The  call-in  number  will  be 
provided  upon  confirmation  of 
registration. 

We  anticipate  posting  an  audio 
download  and/or  transcript  of  the  Town 
Hall  meeting  on  the  CMS  Web  site  after 
completion  of  the  listening  session  at 
http://wwn'.usquaIitymeasures.org/qm/. 

IV.  Security,  Building,  and  Parking 
Guidelines 

Because  this  meeting  will  be  located 
on  Federal  property,  for  security 
reasons,  any  persons  wishing  to  attend 
this  meeting  must  register  by  the 
deadline  specified  in  the  DATES  section 
of  this  notice  at  the  address  specified  in 
the  ADDRESSES  section  of  this  notice. 
Individuals  who  have  not  registered  in 
advance  will  not  be  allowed  to  enter  the 
building  to  attend  the  meeting.  Seating 
capacity  is  limited  to  the  first  250 
registrants. 

The  on-site  check-in  for  visitors  will 
begin  45  minutes  prior  to  the  start  of  the 
meeting.  Please  allow  sufficient  time  to 
go  through  the  security  checkpoints.  It 
is  suggested  that  you  arrive  no  later  than 
30  minutes  before  the  start  of  the 
meeting  so  that  you  will  be  able  to 
arrive  at  the  meeting  on  time.  All  items 
brought  to  the  building,  whether 
personal  or  for  the  purpose  of 
demonstration  or  to  support  a 
presentation,  are  subject  to  inspection. 

Security  measures  will  include 
inspection  of  vehicles,  inside  and  out,  at 
the  entrance  to  the  grounds.  In  addition, 
all  persons  entering  the  building  must 
pass  through  a  metal  detector.  All  items 
brought  to  CMS,  including  personal 
items  such  as  laptops,  cell  phones,  and 
P.D.A’s,  are  subject  to  physical 
inspection. 

Authority:  Section  10331  of  the  Affordable 
Care  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 

Medicare — Supplementary  Insurance 
Program) 

Dated:  September  16,  2010. 

Donald  M.  Berwick, 

Administrator,  Centers  for  Medicare  and 
Medicaid  Services. 

[FR  Doc.  2010-23792  Filed  9-23-10;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
September  30,  2010,  8:30  a.m.  to 
October  1,  2010,  5  p.m..  National 
Institutes  of  Health,  6701  Rockledge 
Drive,  Bethesda,  MD  20892  which  was 
published  in  the  Federal  Register  on 
September  9,  2010,  75  FR  54896-54897. 

The  meeting  will  be  one  day  only 
September  30,  2010.  The  meeting  time 
and  location  remain  the  same.  The 
meeting  is  closed  to  the  public. 

Dated:  September  20,  2010. 

Jennifer  S.  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  2010-23954  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Pilot 
Clinical  Studies  in  Nephrology  and  Urology. 

Date:  October  18,  2010. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Virtual  Meeting). 

Contact  Person:  Ryan  G.  Morris,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4205, 
MSC  7&14,  Bethesda,  MD  20892.  301-435- 
1501.  morrisr@csr.nib.gov. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Stem  Cell 
and  Developmental  Biology. 

Date:  October  25-26,  2010. 

Time:  11  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 

(Virtual  Meeting). 

Contact  Person:  Noni  Byrnes,  PhD, 

Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5130, 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1023.  byrnesn@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 

Fellowships:  Biophysical  and  Physiological 
Neuroscience. 

Date:  November  8-9,  2010. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Willard  InterContinental  Hotel, 
1401  Pennsylvania  Avenue,  NW., 

Washington,  DC  20004. 

Contact  Person:  Eugene  Carstea,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5194, 
MSC  7846,  Bethesda,  MD  20892.  (301)  408- 
9756.  carsteae@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Small 
Business;  Biomedical  Sensing,  Measurement 
and  Instrumentation  [SSMI]  (SBIR/STTR). 
Date:  November  8,  2010. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Guo  Feng  Xu,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review',  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5122, 
MSC  7854,  Bethesda,  MD  20892.  301-435- 
1032.  xuguofen@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Fellowship: 
Biophysical  and  Biochemical  Sciences. 

Date:  November  8—9,  2010. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Alexander  Gubin,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4196, 
MSC  7812,  Bethesda,  MD  20892.  301-435- 
2902.  gubina@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  PAR09— 160, 
161, 162:  Cancer  Health  Disparities  and 
Diversity  in  Basic  Cancer  Research. 

Date:  November  9-10,  2010. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Beacon  Hotel  and  Corporate 
Quarters,  1615  Rhode  Island  Avenue,  NW., 
Washington,  DC  20036. 

Contact  Person:  Cathleen  L  Cooper,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4208, 
MSC  7812,  Bethesda,  MD  20892.  301-443- 
4512.  cooperc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  PAR-10- 
082:  Shared  Instrumentation:  Confocal 
Microscopy  and  Advanced  Imaging. 

Date:  November  9-10,  2010. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Amalfi  Hotel,  20  West  Kinzie  Street, 
Chicago,  IL  60654. 

Contact  Person:  Jonathan  Arias,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5170, 
MSC  7840,  Bethesda,  MD  20892.  301-435- 
2406.  ariasj@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Small 
Business:  Clinical  Neurophysiology,  Devices, 
Auditory  Devices  and  Neuroprosthesis. 

Date:  November  11-12,  2010. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Ritz-Carlton,  Washington  DC, 
1150  22nd  Street,  NW.,  Washington,  DC 
20037. 

Contact  Person:  Keith  Crutcher,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5207, 
MSC  7846,  Bethesda,  MD  20892.  301-435- 
1278.  crutcherka@csr.nib.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Small 
Business:  Neuropharmacology. 

Date:  November  11-12,  2010. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  U.S.  Grant  Hotel,  326 
Broadway,  San  Diego,  CA  92101. 

Contact  Person:  Aidan  Hampson,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5199, 
MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
0634.  hampsona@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  PA09-064: 
Seizure  Mitigation  through  Continuous  EEG 
with  Responsive  Vagus  Nerve  Stimulation. 
Date:  November  12,  2010. 

.Time:  12  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Ritz-Carlton,  Washington  DC, 
1150  22nd  Street,  NW.,  Washington,  DC 
20037. 

Contact  Person:  Keith  Crutcher,  PhD, 
Scientific  Review  Officer.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5207, 
MSC  7846,  Bethesda,  MD  20892.  301-435- 
1278.  crutcberka@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
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93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
In.stitutes  of  Health,  HHS) 

Dated:  September  20,  2010. 

Jennifer  S.  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  2010-23952  Filed  9-23-10;  8:45  am| 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 0-N-0268] 

Dental  Products  Panel  of  the  Medical 
Devices  Advisory  Committee; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  an  amendment  to 
the  notice  of  meeting  of  the  Dental 
Products  Panel  of  the  Medical  Devices 
Advisory  Committee.  This  meeting  was 
announced  in  the  Federal  Register  of 
June  11,  2010  (7.5  FR  33315).  The 
amendment  is  being  made  to  reflect  a 
change  in  the  Agenda  portion  of  the 
document.  There  are  no  other  changes. 
FOR  FURTHER  INFORMATION  CONTACT:  Olga 
1.  Claudio,  Food  and  Drug 
Administration,  Center  for  Devices  and 
Radiological  Health,  10903  New 
Hampshire  Ave.,  Bldg.  66,  rm.  1553, 
Silver  Spring,  MD  20993-0002,  301- 
796-7608,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington  DC 
area),  code  3014512518.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  11,  2010,  FDA 
announced  that  a  meeting  of  the  Dental 
Products  Panel  of  the  Medical  Devices 
Advisory  Committee  would  be  held  on 
December  14  and  15,  2010.  On  page 
33316-.  in  the  first  column,  in  the 
Agenda  portion  of  the  document,  in  the 
second  full  paragraph,  in  the  second 
seirtence,  the  phrase  “(docket  numbers 
FDA-2008-N-0163  and  FDA-2009-P- 
0357)”  is  changed  to  read  as  follows: 

“(docket  numbers  FDA-2008-N-0163, 
FDA-2009-P-0357,  and  FDA-2010-P- 
0056-0001)” 

This  notice  is  issued  under  the 
F'ederal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  the  advisory  committees. 


Dated;  September  21,  2010. 

Jill  Hartzler  Warner, 

Acting  Associate  Commissioner  for  Special 
Medical  Programs. 

[FR  Doc.  2010-23914  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3240-N] 

Medicare  Program;  Meeting  of  the 
Medicare  Evidence  Development  and 
Coverage  Advisory  Committee — 
November  17,  2010 

AGENCY:  Centers  for  Medicare  & 

Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  that  a 
public  meeting  of  the  Medicare 
Evidence  Development  &  Coverage 
Advisory  Committee  (MEDCAC) 
(“Committee”)  will  be  held  on 
Wednesday,  November  17,  2010.  The 
Committee  generally  provides  advice 
and  recommendations  concerning  the 
adequacy  of  scientific  evidence  needed 
to  determine  whether  certain  medical 
items  and  services  can  be  covered  under 
the  Medicare  statute.  This  meeting  will 
focus  on  the  currently  available 
evidence  regarding  the  clinical  benefits 
and  harms  of  on-label  and  off-label  use 
of  Autologous  Cellular  Immunotherapy 
Treatment  of  Metastatic  Prostate  Cancer. 
This  meeting  is  open  to  the  public  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2,  section 
10(a)). 

DATES:  Meeting  Date:  The  public 
meeting  will  be  held  on  Wednesday, 
November  17,  2010  from  7:30  a.m.  until 
4:30  p.m..  Eastern  Standard  Time  (EST). 

Deadline  for  Submission  of  Written 
Comments:  Written  comments  must  be 
received  at  the  address  specified  in  the 
ADDRESSES  section  of  this  notice  by  5 
p.m.  EST,  October  18,  2010.  Once 
submitted,  all  comments  are  final. 

Deadlines  for  Speaker  Registration 
and  Presentation  Materials:  The 
deadline  to  register  to  be  a  speaker  and 
to  submit  powerpoint  presentation 
materials  and  writings  that  will  be  used 
in  support  of  an  oral  presentation,  is  5 
p.m.,  EST  on  Wednesday,  October  18, 
2010.  Speakers  may  register  by  phone  or 
via  e-mail  by  contacting  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  notice. 
Presentation  materials  must  be  received 
at  the  address  specified  in  the 
ADDRESSES  section  of  this  notice. 


Deadline  for  All  Other  Attendees 
Registration:  Individuals  may  register 
online  at  http://www.cms.gov/mcd/ 
index_list.asp?Iist_type=mcac  via  e-mail 
at  MEDCAC_Registration@cms.hhs.gov, 
or  by  phone  by  contacting  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  notice  by  5  p.m. 
EST,  Wednesday,  November  10,  2010. 

We  will  be  broadcasting  the  meeting  via 
Webinar.  You  must  register  for  the 
Webinar  portion  of  the  meeting  at 
https://webinar.cms.hhs.gov/_a7/ 
txmetaprostatemedcacl  1 1 7 /event/ 
registration.html  by  5  p.m.  EST, 
Wednesday,  November  10,  2010. 

Deadline  for  Submitting  a  Request  for 
Special  Accommodations:  Persons 
attending  the  meeting  who  are  hearing 
or  visually  impaired,  or  have  a 
condition  that  requires  special 
assistance  or  accommodations,  are 
asked  to  contact  the  Executive  Secretary 
as  specified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this  - 
notice  no  later  than  5  p.m.,  EST  Friday, 
November  5,  2010. 

ADDRESSES:  Meeting  Location:  The 
meeting  will  be  held  in  the  main 
auditorium  of  the  Centers  for  Medicare 
&  Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244. 

Submission  of  Presentations  and 
Comments:  Presentation  materials  and 
written  comments  that  will  be  presented 
at  the  meeting  must  be  submitted  via  e- 
mail  to 

MedCACpresentations@cms.hhs.gov  or 
by  regular  mail  to  the  contact  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  by  the  date 
specified  in  the  DATES  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Ellis,  Executive  Secretary  for 
MEDCAC,  Centers  for  Medicare  & 
Medicaid  Services,  Office  of  Clinical 
Standards  and  Quality,  Coverage  and 
Analysis  Group,  Cl-d9-06,  7500 
Security  Boulevard,  Baltimore,  MD 
21244  or  contact  Ms.  Ellis  by  phone 
(410-786-0309)  or  via  e-mail  at 
Maria.EIIis@cms.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  MEDCAC,  formerly  known  as  the 
Medicare  Coverage  Advisory  Committee 
(MCAC),  provides  advice  and 
recommendations  to  CMS  regarding 
clinical  issues.  (For  more  information 
on  MCAC,  see  the  December  14,  1998 
Federal  Register  (63  FR  68780).)  This 
notice  announces  the  November  17, 
2010,  public  meeting  of  the  Committee. 
During  this  meeting,  the  Committee  will 
discuss  the  currently  available  evidence 
regarding  the  clinical  benefits  and 
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harms  of  on-label  and  off-label  use  of 
Autologous  Cellular  Immunotherapy 
Treatment  of  Metastatic  Prostate  Cancer. 
Background  information  about  this 
topic,  including  panel  materials,  is 
available  at  http://w\K'w.cms. hhs.gov/ 
center/coverage.asp.  We  encourage  the 
participation  of  appropriate 
organizations  with  expertise  in  the  use 
of  Autologous  Cellular  Immunotherapy 
Treatment  of  Metastatic  Prostate  Cancer. 

II.  Meeting  Format 

This  meeting  is  open  to  the  public. 

The  Committee  will  hear  oral 
presentations  from  the  public  for 
approximately  45  minutes.  The 
Committee  may  limit  the  number  and 
duration  of  oral  presentations  to  the 
time  available.  Your  comments  should 
focus  on  issues  specific  to  the  list  of 
topics  that  we  have  proposed  to  the 
Committee.  The  list  of  research  topics  to 
be  discussed  at  the  meeting  will  be 
available  on  the  following  Web  site 
prior  to  the  meeting:  http:// 
i\'w\v.cms.hhs.gov/mcd/ 
index_Iist.asp?Iist_type=mcac.  We 
require  that  you  declare  at  the  meeting 
whether  you  have  any  financial 
involvement  with  manufacturers  (or 
their  competitors)  of  any  items  or 
services  being  discussed. 

The  Committee  will  deliberate  openly 
on  the  topics  under  consideration. 
Interested  persons  may  observe  the 
deliberations,  but  the  Committee  will 
not  hear  further  comments  during  this 
time  except  at  the  request  of  the 
chairperson.  The  Committee  will  also 
allow  a  15-minute  unscheduled  open 
public  session  for  any  attendee  to 
address  issues  specific  to  the  topics 
under  cohsideration.  At  the  conclusion 
of  the  day,  the  members  will  vote  and 
the  Committee  will  make  its 
recommendation(s)  to  CMS. 

III.  Registration  Instructions 

CMS’  Coverage  and  Analysis  Group  is 
coordinating  meeting  registration.  While 
there  is  no  registration  fee,  individuals 
must  register  to  attend.  You  may  register 
online  at  http://www.cms.gov/mcd/ 
mdex_list.asp?list_type-mcac,  via  e- 
mail  at 

MEDCAC_Registration@cms.hhs.gov,  or 
by  phone  by  contacting  the  person  listed 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  notice  by  the 
deadline  listed  in  the  DATES  section  of 
this  notice.  Please  provide  your  full 
name  (as  it  appears  on  your  state-issued 
driver’s  license),  address,  organization, 
telephone,  fax  number(s),  and  e-mail 
address.  You  will  receive  a  registration 
confirmation  with  instructions  for  your 
arrival  at  the  CMS  complex  or  you  will 


be  notified  the  seating  capacity  has  been 
reached. 

You  must  register  for  the  Webinar 
portion  of  the  meeting  at  https:// 
webinar.cms.hhs.gov/_o7/ 
txmetaprostatemedcacl  1 1 7 /event/ 
registraiion.html  by  the  deadline  listed 
in  the  DATES  section  of  this  notice. 

IV.  Security,  Building,  and  Parking 
Guidelines 

This  meeting  will  be  held  in  a  Federal 
government  building;  therefore.  Federal 
security  measures  are  applicable.  We 
recommend  that  confirmed  registrants 
arrive  reasonably  early,  but  no  earlier 
than  45  minutes  prior  to  the  start  of  the 
meeting,  to  allow  additional  time  to 
clear  security.  Security  measures 
include  the  following: 

•  Presentation  of  government-issued 
photographic  identification  to  the 
Federal  Protective  Service  or  Guard 
Service  personnel. 

•  Inspection  of  vehicle’s  interior  and 
exterior  (this  includes  engine  and  trunk 
inspection)  at  the  entrance  to  the 
grounds.  Parking  permits  and 
instructions  will  be  issued  after  the 
vehicle  inspection. 

•  Inspection,  via  metal  detector  or 
other  applicable  means  of  all  persons 
brought  entering  the  building.  We  note 
that  all  items  brought  into  CMS, 
whether  personal  or  for  the  purpose  of 
presentation  or  to  support  a 
presentation,  are  subject  to  inspection. 
We  cannot  assume  responsibility  for 
coordinating  the  receipt,  transfer, 
transport,  storage,  set-up-,  safety,  or 
timely  arrival  of  any  personal 
belongings  or  items  used  for 
presentation  or  to  support  a 
presentation. 

Note:  Individuals  who  are  not  registered  in 
advance  will  not  be  permitted  to  enter  the 
building  and  will  be  unable  to  attend  the 
meeting.  The  public  may  not  enter  the 
building  earlier  than  45  minutes  prior  to  the 
convening  of  the  meeting. 

All  visitors  must  be  escorted  in  areas  other 
than  the  lower  and  first  floor  levels  in  the 
Central  Building. 

Authority:  5  U.S.C.  App.  2,  section  10(a). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  September  8,  2010. 

Barry  M.  Straube 

Chief  Medical  Officer  and  Director,  Office 
of  Clinical  Standards  and  Quality,  Centers 
for  Medicare  &  Medicaid  Services. 

[FR  Doc.  2010-23582  Filed  9-23-10;  8:45  am) 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Prevention,  Prophylaxis, 

Cure,  Amelioration,  and/or  Treatment 
of  Infection  and/or  the  Effects  Thereof 
of  Chikungunya  Infections  in  Humans 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
action:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 
embodied  in  Patent  Applications  USSN 
61/118,206,  filed  on  November  26,  2008, 
and  61/201,118,  filed  on  December  5, 
2008;  and  PCT/US2009/006294,  filed 
November  24,  2009;  entitled  “Virus  Like 
Particle  Compositions  and  Methods  of 
Use”,  to  Merck  Sharp  &  Dohme  Corp. 
having  a  place  of  business  in  770 
Sumneytown  Pike,  West  Point,  PA 
19486.  The  patent  rights  in  this 
invenfion  have  been  assigned  to  the 
United  States  of  America. 

DATES:  Only  written  comments  and/or 
application  for  a  license  that  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
October  25,  2010  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Cristina  Thalhammer-Reyero,  PhD  , 
M.B.A.,  Office  of  Technology  Transfer, 
National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804;_E-mail: 
ThaIhamC@mail.nih.gov;  Telephone: 
301-435-4507;  Facsimile:  301-402- 
0220. 

SUPPLEMENTARY  INFORMATION:  The 

prospective  worldwide  exclusive 
license  will  be  royalty  bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  30  days  from  the 
date  of  this  published  Notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  invention  relates  to  compositions 
and  methods  of  use  as  vaccines  of  virus¬ 
like  particles  (VLPs)  expressing  one  or 
more  alphavirus  capsid  or  envelope 
proteins,  and  in  particular  Chikungunya 
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virus  (CHIKV)  envelope  proteins.  The  . 
invention  also  describes  DNA,  viral  or 
other  gene-hased  vector  and  VLP 
vaccines,  methods  of  making  and 
methods  of  their  use  in  inducing 
immunity  to  alphavirus  infection. 
Alphaviruses  are  RNA-containing 
viruses  that  cause  a  wide  variety  of 
mosquito-transmitted  diseases, 
including  equine  encephalitis.  CHIKV, 
an  alphavirus  in  the  family  Togaviridae, 
was  first  isolated  in  Tanzania  in  1952 
and  is  transmitted  to  humans  by 
mosquitoes.  The  disease  caused  by 
CHIKV  resembles  infection  by  dengue 
virus,  characterized  by  rash,  high  fever, 
and  severe,  sometimes  persistent 
arthritis. 

The  field  of  use  may  be  limited  to 
“Prevention,  prophylaxis,  cure, 
amelioration,  and/or  treatment  of 
infection  and/or  the  effects  thereof  of 
Chikungunya  infections  in  humans”. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information'Act, 

5  U.S.C.  552. 

Dated;  September  20,  2010. 

Richard  U.  Rodriguez. 

Director,  Division  of  Technology  Development 

6  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 

[FR  Doc.  2010-23975  Filed  9-23-10;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (HHS),  Health  Resources  and 
Services  Administration  (HRSA)  (60  FR 
56605,  as  amended  November  6, 1995; 
as  last  amended  at  75  FR  57282-57283 
dated  September  20,  2010). 

This  notice  reflects  organizational 
changes  in  the  Health  Resources  and 
Services  Administration.  Specifically, 
this  notice  updates  the  functional 
statement  for  the  Bureau  of  Clinician 
Recruitment  and  Service  (RU)  to  reduce 
fragmentation  and  overlap  and  establish 
an  increased  emphasis  on  policy  and 
program  development,  external 


communication  and  outreach,  customer 
service  and  system  and  analytical 
support. 

Chapter  RU — Bureau  of  Clinician 
Recruitment  and  Service 

Section  RU-10,  Organization 

Delete  in  its  entirety  and  replace  with 
the  following: 

The  Office  of  the  Associate 
Administrator  (RU)  is  headed  by  the 
Associate  Administrator,  Bureau  of 
Clinician  Recruitment  and  Service 
(BCRS),  who  reports  directly  to  the 
Administrator,  Health  Resources  and 
Services  Administration.  BCRS  includes 
the  following  components: 

(1)  Office  of  the  Associate  Administrator 
(RU): 

(2)  Office  of  Legal  and  Compliance 
(RUl); 

(3)  Division  of  National  Health  Service 
Corps  (RU5): 

(4)  Division  of  Nursing  and  Public 
Health  (RU6): 

(5)  Division  of  External  Affairs  (RU7); 

(6)  Office  of  Policy  and  Program 
Development  (RU8); 

(7)  Division  of  Program  Operations 
(RU9); 

(8)  Division  of  Regional  Operations 
(RUIO):  and 

(9)  Office  of  Business  Operations 
(RUll). 

Section  RU-20,  Functions 

(1)  Delete  the  functional  statement  for 
the  Bureau  of  Clinician  Recruitment  and 
Service  (RU)  and  replace  in  its  entirety. 

Office  of  the  Associate  Administrator 
(RU) 

Provides  overall  leadership,  direction, 
coordination,  and  planning  in  support 
of  Bureau  of  Clinician  Recruitment  and 
Service  (BCRS)  programs  that  are 
designed  to  improve  the  health  of  the 
Nation’s  underserved  communities  and 
vulnerable  populations  by  coordinating 
the  recruitment  and  retention  of  caring 
health  professionals  in  the  healthcare 
system  and  supporting  communities’ 
efforts  to  build  more  integrated  and 
sustainable  systems  of  care.  Specifically: 
(1)  Establishes  program  goals,  objectives 
and  priorities,  and  provides  oversight  as 
to  their  execution;  (2)  plans,  directs, 
coordinates  and  evaluates  Bureau-wide 
management  activities;  (3)  maintains 
effective  relationships  within  HRSA  and 
with  other  Department  of  Health  and 
Human  Services  (HHS)  organizations, 
other  Federal  agencies,  State  and  local 
governments,  and  other  public  and 
private  organizations  concerned  with 
improving  the  health  status  of  the 
Nation’s  underserved  communities  and 
vulnerable  populations  by  recruiting 


and  retaining  health  care  clinicians  into 
service  in  areas  of  greatest  need;  (4) 
plans,  directs  and  coordinates  Bureau¬ 
wide  administrative  management 
activities,  i.e.,  budget,  personnel, 
procurements,  delegations  of  authority, 
and  has  responsibilities  related  to  the 
awarding  of  BCRS  funds;  and  (5) 
oversees  the  development  of  BCRS 
program  policies. 

Office  of  Legal  and  Compliance  (RUl) 

Serves  as  the  focal  point  for  service 
obligation  issue  resolution  and  quality 
assurance  for  the  Bureau’s  programs. 
Specifically:  (1)  Analyzes,  administers 
and  manages  procedures  for  the  BCRS 
portfolio  of  scholarship  and  loan 
repayment  participants  who  have 
breached  their  service  obligation,  * 
requested  a  waiver  or  suspension,  and/ 
or  are  in  default  and  have  requested  to 
serve  under  a  Forbearance,  Judgment  or 
Settlement  Agreement;  (2)  reviews 
default  recommendations,  determines 
the  action  of  default,  and  initiates  and 
monitors  procedures  for  default  debt 
collection;  (3)  provides  programmatic 
information  to  Agency  officials,  the 
Office  of  the  General  Counsel,  the  Office 
of  Inspector  General,  Program  Support 
Center,  and  the  Department  of  Justice 
for  default  debt  collection,  trials, 
bankruptcy  hearings,  and  other 
activities;  (4)  reviews  requests  and 
makes  determinations  regarding 
scholarship  and  loan  repayment 
participants’  eligibility  for  a  suspension 
or  waiver  of  their  service  or  default  debt 
obligation;  (5)  implements  policies  and 
procedures  in  conjunction  with  default 
reduction  activities,  including  return  to 
service  arrangements  and  other  actions 
to  maximize  compliance  with 
scholarship  and  loan  repayment  service 
obligations;  and  (6)  serves  as  the  BCRS 
quality  assurance  function. 

Division  of  National  Health  Service 
Corps  (RU5) 

Serves  as  the  point  of  contact  for 
responding  to  inquiries,  disseminating 
program  information,  providing 
technical  assistance,  and  processing 
applications  and  awards  pertaining  to 
National  Health  Service  Corps  (NHSC) 
scholarship  and  loan  repayment 
programs  and  site  approvals.  - 
Specifically:  (1)  Reviews,  ranks  and 
selects  participants  for  the  scholarship 
and  loan  repayment  programs;  (2) 
verifies  and  processes  loan  and  lender 
related  payments  in  prescribed  manner 
and  maintains  current  information  on 
scholarship  and  loan  repayment 
applications  and  awards  through 
automated  BCRS  information  systems; 
(3)  provides  oversight,  processing  and 
coordination  of  reviews  of  NHSC  site 
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applications  and  vacancy  management 
activities;  (4)  manages  scholar  in-school 
activities;  (5)  facilitates  scholar 
placement;  and  (6)  provides  oversight, 
processing  and  coordination  for  the 
Ready  Responder  program. 

Division  of  Nursing  and  Public  Health 
(RUe) 

Serves  as  the  point  of  contact  for 
responding  to  inquiries,  disseminating 
program  information,  providing 
technical  assistance,  and  processing 
applications  and  awards  pertaining  to 
work  force  related  scholarship  and  loan 
repayment  programs.  Specifically:  (1) 
Reviews,  ranks  and  selects  participants 
for  the  scholarship  and  loan  repayment 
programs;  (2)  verifies  and  processes  loan 
and  lender  related  payments  in 
prescribed  manner  and  maintains 
current  information  on  scholarship  and 
loan  repayment  applications  and  awards 
through  automated  BCRS  information 
systems;  (3)  manages  scholar  in-school 
activities;  and  (4)  facilitates  scholar 
placement. 

Division  of  External  Affairs  (RU7) 

Serves  as  the  focal  point  for  the 
development  of  all  messaging  both 
internal  and  external  and  dissemination 
of  promotional  materials,  brochures, 
speeches,  and  articles.  Specifically:  (1) 
Leads,  coordinates,  and  conducts 
student,  clinician  and  site  recruitment, 
retention  and  outreach  strategies  and 
related  activities:  (2)  coordinates  all 
Bureau  conferences  and  clinician  and 
site  training;  (3)  establishes  and 
manages  partner  collaboration,  NHSC 
alumni  and  the  State  Primary  Care 
Offices  (PCOs);  (4)  performs 
marketplace  analysis;  (5)  maintains  a 
speaker  for  the  Bureau  communicating 
clinician  and  site  success  stories  and 
promotes  the  Bureau’s  programs;  and  (6) 
maintains  responsibility  for  all 
communication  functions  including  but 
not  limited  to  the  Bureau  Web  site, 
BCRS  Call  Center  and  customer  service 
portal,  and  newsletters. 

Office  of  Policy  and  Program 
Development  (RU8) 

Serves  as  the  focal  point  for  the 
development  of  BCRS  programs  and 
policies.  Specifically:  (1)  Leads  and 
coordinates  the  analysis,  development 
and  drafting  of  policy  impacting  BCRS 
programs;  (2)  coordinates  program 
planning  and  tracking  of  legislation  and 
other  information  related  to  BCRS 
programs;  (3)  leads  and  monitors  the 
development  of  workforce  projections 
relating  to  BCRS  program;  (4)  provides 
oversight,  processing  and  coordination 
for  the  Jl-visa  program;  (5)  works 
collaboratively  with  other  components' 


within  HRSA  and  HHS,  and  with  other 
Federal  agencies.  State  and  local 
governments,  and  other  public  and 
private  organizations  on  issues  affecting 
BCRS  programs  and  policies;  (6) 
performs  environmental  scanning  on  . 
issues  that  affect  BCRS  programs  and 
assesses  the  impact  of  programs  on 
underserved  communities:  (7)  monitors 
BCRS  activities  in  relation  to  HRSA’s 
Strategic  Plan;  (8)  develops  budget 
projections  and  justifications;  and  (9) 
serves  as  the  Bureau’s  focal  point  for 
program  information. 

Division  of  Program  Operations  (RU9) 

Serves  as  the  organizational  focal 
point  for  the  Bureau’s  centralized, 
comprehensive  customer  service 
function  to  support  program 
participants.  Provides  regular  and 
ongoing  communication,  technical 
assistance  and  support  to  program 
participants  through  the  period  of 
obligated  service  and  closeout. 
Specifically:  (1)  Manages  the  staff  and 
daily  operations  of  the  Bureau’s  Call 
Center  and  centralized  customer  service 
function;  (2)  initiates  contact  with  and 
monitors  program  participants 
throughout  their  service;  (3)  manages 
clinician  support,  site  transfers,  in- 
service  reviews  and  recommends 
suspensions,  waivers  and  defaults;  (4) 
manages  the  6-month  verification 
process;  (5)  conducts  closeout  activities 
for  each  program  participant  and  issues 
completion  certificates;  and  (6) 
maintains  program  participants’  case 
files  in  the  Bureau’s  management 
information  system. 

Division  of  Regional  Operations  (RUIO) 

Serves  as  the  regional  component  of 
BCRS  cutting  across  all  Divisions  and 
working  with  BCRS  programs  as  a 
whole.  Specifically,  the  Regional  Offices 
will  support  BCRS  by:  (1)  Completing 
NHSC  site  visits;  (2)  providing  support 
for  recruitment  and  retention  of  primary 
health  care  providers  in  Health 
Professions  Shortage  Areas;  (3) 
providing  ongoing  surveillance  and 
analysis  of  workforce  trends  and  making 
recommendations  on  ways  to  improve 
the  effectiveness  of  policies  and 
programs;  (4)  understanding  needs  of 
the  States  as  it  relates  to  recruitment 
and  retention  of  clinicians  to  improve 
public  health  and  health  care  systems: 
and  (5)  conducting  other  activities 
designed  to  improve  access  to  quality 
care,  reduce  disparities  and  improve 
public  health  in  accordance  with  HRSA 
authorities  and  in  partnership  with 
related  public  and  private  sector 
organizations. 


Office  of  Business  Operations  (RUll) 

Serves  as  the  focal  point  for  the 
Bureau’s  management  information 
systems  and  reports,  data  analysis,  and 
automation  of  business  processes  to 
support  the  recruitment  and  retention  of 
health  professionals  in  underserved 
areas  and  supporting  communities’ 
efforts  to  build  more  integrated  and 
sustainable  systems  of  care.  Specifically: 
(1)  Provides  leadership  for 
implementing  BCRS  systems 
development,  enhancement  and 
administration:  (2)  designs  and 
implements  data  systems  to  assess  and 
improve  program  performance;  (3) 
provides  user  support  and  training  to 
facilitate  the  effectiveness  of  the 
Bureau’s  information  systems;  (4) 
coordinates  quality  and  performance 
reporting  activities:  (5)  identifies, 
provides  and  coordinates  assistance  to 
BCRS  programs  to  support  performance 
reporting  activities;  and  (6) 
continuously  identifies,  reduces  or 
eliminates  suboptimal  business 
processes  throughout  the  Bureau. 

Section  RU-30,  Delegations  of  Authority 

All  delegations  of  authority  and  re¬ 
delegations  of  authority  made  to  HRSA 
officials  that  were  in  effect  immediately 
prior  to  this  reorganization,  and  that  are 
consistent  with  this  reorganization, 
shall  continue  in  effect  pending  further 
re-delegation. 

This  reorganization  is  upon  date  of 
signature. 

Dated:  September  20,  2010. 

Mary  K.  Wakefield, 

Administrator. 

[FR  Doc.  2010-23892  Filed  9-23-10;  8:45  am) 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Agency  Information  Collection 
Activities:  Application — Alternative 
Inspection  Services  (SENTRI 
Application  and  FAST  Commercial 
Driver  Application) 

AGENCY:  U.S.  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 

ACTION:  30-Day  notice  and  request  for 
comments;  Extension  of  an  existing 
information  collection:  1651-0121. 


SUMMARY:  U.S.  Customs  and  Border 
Protection  (CBP)  of  the  Department  of 
Homeland  Security  will  be  submitting 
the  following  information  collection 
request  to  the  Office  of  Management  and 
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Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act:  Alternative  Inspection 
Services  including  the  SENTRI 
Application  (CBP  Form  823S)  and  the 
FAST  Commercial  Driver  Application 
(CBP  Form  823F).  This  is  a  proposed 
extension  of  an  information  collection 
that  was  previously  approved.  CBP  is 
proposing  that  this  information 
collection  be  extended  with  a  change  to 
the  burden  hours.  This  document  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (75  FR  38821)  on  July  6,  2010, 
allowing  for  a  60-day  comment  period. 
This  notice  allows  for  an  additional  30 
days  for  public  comments.  This  process 
is  conducted  in  accordance  with  5  CFR 
1320.10. 

DATES:  Written  comments  should  be 
received  on  or  before  October  25,  2010. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
this  proposed  information  collection  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Comments  should  be  addressed 
to  the  OMB  Desk  Officer  for  Customs 
and  Border  Protection,  Department  of 
Homeland  Security,  and  sent  via 
electronic  mail  to 

oira_submission@omb.eop.gov  or  faxed 
to (202)  395-5806. 

SUPPLEMENTARY  INFORMATION:  U.S. 
Customs  and  Border  Protection  (CBP) 
encourages  the  general  public  and 
affected  Federal  agencies  to  submit 
written  comments  and  suggestions  on 
proposed  and/or  continuing  information 
collection  requests  pursuant  to  the 
Paperwork  Reduction  Act  (Pub.  L.104- 
13).  Your  comments  should  address  one 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  The  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 

collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
techniques  or  other  forms  of 
information.  ' 


Title:  Application — Alternative 
Inspection  Services  including  the 
SENTRI  application  and  the  FAST 
Commercial  Driver  Application. 

OMB  Number:  1651-0121. 

•  Form  Numbers:  823S  (SENTRI)  and 
823F  (FAST). 

Abstract:  This  collection  of 
information  is  to  implement  CBP’s 
Trusted  Traveler  Programs,  including 
the  Secure  Electronic  Network  for 
Travelers  Rapid  Inspection  (SENTRI), 
which  allows  expedited  entry  at 
specified  southwest  land  border  ports  of 
entry,  and  the  Free  and  Secure  Trade 
program  (FAST),  which  provides 
expedited  border  processing  for  known, 
low-risk  commercial  drivers.  The 
purpose  of  the  Trusted  Traveler 
programs  is  to  provide  prescreened 
travelers  expedited  entry  into  the 
United  States.  The  benefit  to  the  traveler 
is  less  time  spent  in  line  waiting  to  be 
processed  by  CBP.  The  Trusted  Traveler 
programs  are  provided  for  in  8  CFR 
235.7.  Applicants  may  apply  for  these 
programs  using  paper  forms  available  at 
http://www.cbp.gov/or  through  the 
Global  On-line  Enrollment  System 
(GOES)  at  https://goes-app.cbp.dhs.gov. 

Current  Actions:  This  submission  is 
being  made  to  revise  the  burden  hours 
as  a  result  of  revised  burden  estimates 
for  Forms  823S,  823F  and  GOES.  There 
are  no  changes  to  the  information  being 
collected. 

Type  of  Review:  Extension  with  a 
change  to  the  burden  hours. 

Affected  Public:  Businesses, 
Individuals. 

SENTRI  (Form  823S): 

Estimated  Number  of  Respondents: 
63,415. 

Estimated  Number  of  Total  Annual 
Responses:  63,415. 

Estimated  Time  per  Response:  40 
minutes. 

Estimated  Total  Annual  Burden  Hours: 
42,488. 

Estimated  Costs:  $1,585,375. 

FAST  (Form  823F): 

Estimated  Number  of  Respondents: 
28,910. 

Estimated  Number  of  Total  Annual 
Responses:  28,910. 

Estimated  Time  per  Response:  40 
minutes. 

Estimated  Total  Annual  Burden  Hours: 
19,370. 

Estimated  Costs;  $1,445,500. 

If  additional  information  is  required 
contact:  Tracey  Denning,  U.S.  Customs 
and  Border  Protection,  Regulations  and 
Rulings,  Office  of  International  Trade, 
799  9th  Street,  NW.,  5th  Floor, 
Washington,  DC  20229-1177,  at  202- 
325-0265.  •  J  ' 


Dated:  September  20,  2010. 

Tracey  Denning, 

Agency  Clearance  Officer,  U.S.  Cnstoms  and 
Border  Protection . 

[FR  Doc.  2010-23888  Filed  9-2.3-10;  8:45  am] 

BILLING  CODE  9111-14-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[internal  Agency  Docket  No.  FEMA-331 5- 
EM;  Docket  ID  FEMA-201 0-0002] 

Massachusetts;  Amendment  No.  1  to 
Notice  of  an  Emergency  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

action:  Notice. 


summary:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
Commonwealtb  of  Massachusetts 
(FEMA-3315-EM),  dated  September  2, 
2010,  and  related  determinations. 

DATES:  Effective  Date:  September  4, 

2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Office  of  Response  and 
Recovery,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Wa.shington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
September  4,  2010. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-24008  Filed  9-23-10;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 937- 
DR;  Docket  ID  FEMA-201 0-0002] 

Tennessee;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
{FEMA-1937-DR),  dated  September  15, 
2010,  and  related  determinations. 

DATES:  Effective  Date:  September  15, 

2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Office  of  Response  and 
Recovery,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  15,  2010,  the  President 
issued  a  major  disaster  declaration 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq. 
(the  “Stafford  Act”),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee 
resulting  from  severe  storms  and  flooding 
during  the  period  of  August  17—21,  2010,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C.  5121  et 
seq.  (the  “Stafford  Act”).  Therefore,  I  declare 
that  such  a  major  disaster  exists  in  the  State 
of  Tennessee. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the  State. 
Consistent  with  the  requirement  that  Federal 
assistance  is  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  and  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the  approved 
assistance  to  the  extent  allowable  under  the 
Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Gracia  B.  Szczech, 
of  FEMA  is  appointed  to  act  as  the 


Federal  Coordinating  Officer  for  this 
major  disaster. 

The  following  areas  of  the  State  of 
Tennessee  have  been  designated  as 
adversely  affected  by  this  major  disaster: 

Clay,  Cocke,  Hardin,  Jackson,  Macon, 
Overton,  Pickett,  Putnam,  Smith,  and  Wayne 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of  Tennessee 
are  eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  97.030. 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Di.saster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator.  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-24004  Filed  9-2.3-10:  8:45  am) 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 936- 
DR;  Docket  ID  FEMA-201 0-0002] 

New  Mexico;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Mexico 
(FEMA-1936-DR),  dated  September  13, 
2010,  and  related  determinations. 

DATES:  Effective  Date:  September  13, 

2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Office  of  Response  and 
Recovery,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  13,  2010,  the  President 
issued  a  major  disaster  declaration 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 


Assistance  Act,  42  U.S.C.  5121  et  seq. 

(the  “Stafford  Act”),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Mexico 
resulting  from  severp  storms  and 
flooding  during  the  period  of  July  25  to 
August  9,  2010,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq. 

(the  “Stafford  Act”).  Therefore,  I  declare 
that  siich  a  major  disaster  exists  in  the 
State  of  New  Mexico. 

In  order  to  provide  Federal  assistance, 
you  are  hereby  authorized  to  allocate 
from  funds  available  for  these  purposes 
such  amounts  as  you  find  necessary  for 
Federal  disaster  assistance  and 
administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the  State. 
Direct  Federal  assistance  is  authorized. 
Consistent  with  the  requirement  that 
Federal  assistance  is  supplemental,  any 
Federal  funds  provided  under  the 
Stafford  Act  for  Public  Assistance  and 
Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the 
approved  assistance  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Sandy  Coachman, 
of  FEMA  is  appointed  to  act  as  the 
Federal  Coordinating  Officer  for  this 
major  disaster. 

The  following  areas  of  the  State  of 
New  Mexico  have  been  designated  as 
adversely  affected  by  this  major  disaster: 

Cibola,  McKinley,  Mora,  San  Juan,  and 
Socorro  Counties  for  Public  Assistance. 

Direct  Federal  assistance  is  authorized. 

All  counties  within  the  State  of  New 
Mexico  are  eligible  to  apply  for  assistance 
under  the  Hazard  Mitigation  Grant  Program. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund:  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Di.saster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
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(Presidentially  Declared  Disasters):  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency.  ’ 

(FR  Doc.  2010-24005  Filed  9-23-10;  8:45  am] 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 930- 
DR:  Docket  ID  FEMA-201 0-0002] 

Iowa;  Amendment  No.  7  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Iowa  (FEMA-1930-DR),  dated 
July  29,  2010,  and  related 
determinations. 

DATES:  Effective  Date:  August,  31,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Office  of  Response  and 
Recovery,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  August 
31,  2010. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  97.030, 
Community  Disaster  Loans:  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046.  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

(FR  Doc.  2010-24007  Filed  9-23-10;  8:45  am) 

BILUNG  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 931- 
DR;  Docket  ID  FEMA-201 0-0002] 

Texas;  Amendment  No.  5  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the  ' 
State  of  Texas  (FEMA-1931-DR),  dated 
August  3,  2010,  and  related* 
determinations. 

DATES:  Effective  Date:  September  16, 
2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Office  of  Response  and 
Recovery,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  tlie 
State  of  Texas  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  event  declared  a  major 
disaster  by  the  President  in  his 
declaration  of  August  3,  2010. 

Lubbock  County  for  Individual  As.sistance 
(already  designated  for  Public  Assistance). 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
*  and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters):  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

(FR  Doc.  2010-24010  Filed  9-23-10;  8:45  am) 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 933- 
DR;  Docket  ID  FEMA-201 0-0002] 

Wisconsin;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Wisconsin  (FEMA-1 93 3-DR), 
dated  August  11,  2010,  and  related 
determinations. 

DATES:  Effective  Date:  September  18, 
2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Office  of  Response  and 
Recovery,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Wisconsin  is  hereby  amended  to 
include  the  Individual  Assistance 
program  for  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  event  declared 
a  major  disaster  by  the  President  in  his 
declaration  of  August  11,  2010. 

Grant  and  Milwaukee  Counties  for 
Individual  Assistance  (already  designated  for 
Public  Assistance). 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

(FR  Doc.  2010-24013  Filed  9-23-10;  8:45  am] 

BILLING  CODE  9111-23-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 934- 
DR;  Docket  ID  FEMA-201 0-0002] 

Missouri;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 


.SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri  (FEMA-1934-DR), 
dated  August  17,  2010,  and  related 
determinations. 

DATES:  Effective  Date:  September  20, 
2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Office  of  Response  and 
Recovery,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington.  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  event  declared  a  major 
disaster  by  the  President  in  his 
declaration  of  August  17,  2010. 

Perry  County  for  Public  Assistance. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Llnemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters); 

97.039,  Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

(FR  Doc.  2010-24014  Filed  9-23-10;  8:45  am] 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 930- 
DR;  Docket  ID  FEMA-201 0-0002] 

Iowa;  Amendment  No.  8  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Iowa  (FEMA-1930— DR),  dated 
July  29,  2010,  and  related 
determinations. 

DATES:  Effective  Date:  September  17, 
2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Office  of  Response  and 
Recovery,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Iowa  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  event  declared  a  major 
disaster  by  the  President  in  his 
declaration  of  July  29,  2010. 

Appanoose  and  Wapello  Counties  for 
Individual  Assistance  (already  designated  for 
Public  Assistance). 

Pocahontas  County  for  Public  Assistance. 
The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants— Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-24012  Filed  9-23-10;  8:45  am] 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  ^ 

[Docket  No.  FR-5376-N-92] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB  Ginnie 
Mae  Mortgage-Backed  Securities 
Programs 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

This  information  is  collected  by 
Ginnie  Mae  from  issuers/customers  that 
participate  in  its  Mortgage-Backed 
Securities  programs  to  monitor 
performance  and  compliance  with 
established  rules  and  regulations. 

DATES:  Comments  Due  Date:  October  25, 
2010. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  Number  (2503-0033)  and 
should  be  sent  to:  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  fax:  202-395-5806.  E-mail: 
OIRA_Submission@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leroy  McKinney  Jr.,  Reports 
Management  Officer,  QDAM, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  e-mail  Leroy 
McKinney  Jr.  at 

Leroy.McKinneyJi@hud.gov  or  telephorre 
(202)  402-5564.  This  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  McKinney. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  a 
request  for  approval  of  the  Information 
collection  described  below.  This  notice 
is  soliciting  comments  from  members  of 
the  public  and  affecting  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
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information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


This  notice  also  lists  the  following 
information: 

Title  of  proposal:  Ginnie  Mae 
Mortgage-Backed  Securities  Programs. 

OMB  approval  number:  2.503-0033. 

Form  numbers:  11700,  11701,  11702, 
11704, 11705, 11706,  11707,  11708, 
11709,  11709-A,  11710-A,  11710-B, 
11710-C,  11701-D,  11710-E,  11711-A, 
11711-B,  11714,  11714-SN,  11720, 
11715, 11732,  and  11745. 


Description  of  the  need  for  the 
information  and  its  proposed  use: 

This  information  is  collected  by 
Ginnie  Mae  from  issuers/customers  that 
participate  in  its  Mortgage-Backed 
Securities  programs  to  monitor 
performance  and  compliance  with 
established  rules  and  regulations. 

Frequency  of  submission:  On 
occasion. 


Number  of 
respondents 

Annual 

responses 

X 

Hours  per 
response 

=  Burden  hours 

Reporting  Burden . 

.  210 

495,260 

Varies 

76,493 

Total  estimated  burden  hours:  76,493. 
Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3.507  of  the  Paperwork 
Reduction  Act  of  1995,  44  IJ.S.C.  35,  as 
amended. 

Dated;  September  17,  2010. 

Leroy  McKinney,  Jr., 

Departmental  Repods  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

(FR  Doc.  2010-23866  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5375-N-37] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

DATES:  Effective  Date:  September  24, 
2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Ezzell,  Department  of  Housing 
and  Urban  Development,  451  Seventh  • 
Street,  SW.,  Room  7262,  Washington, 

DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.DC),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized. 


excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today’s  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  September  16,  2010. 

Mark  R.  Johnston, 

Deputy  Assistant  Secretary  for  Special  Needs. 
[FR  Doc.  2010-23580  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5415-N-25A] 

Notice  of  Voluntary  Request  To 
Indicate  Intent  To  Apply  for  the  Fiscal 
Year  (FY)  2010  Choice  Neighborhoods 
Grant  Program 

agency:  Office  of  the  Assistant 
Secretary,  Office  of  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  requests  that 
eligible  applicants  intending  to  submit 
either  a  Planning  or  Implementation 
grant  application  under  HUD’s  FY2010 
Round  1  Choice  Neighborhoods  Grant 
Program  Notice  of  Funding  Availability 
(NOFA),  which  was  posted  on 
Grants.gov  on  August  26,  2010,  notify 
HUD  of  their  intent  to  apply  by  October 
7,  2010.  Eligible  applicants  under  this 
NOFA  are  public  housing  authorities, 
local  governments,  nonprofits,  and  for 
profit  developers  that  apply  jointly  with 
a  public  entity,  as  defined  in  the  NOFA. 
HUD  is  requesting  this  information  in 
order  to  effectively  plan  its  application 
review  process  and  to  ensure  timely 
decision  making.  Responding  to  this 
request  is  voluntary  and  not  binding. 
Your  not  responding  to  this  request  will 
not  prohibit  you  ft'om  submitting  a 
Planning  or  Implementation  grant 


application  under  this  NOFA  and  will 
not  affect  HUD’s  review  of  your 
application. 

If  you  choose  to  respond  to  this 
voluntary  request,  please  do  the 
following: 

1.  By  October  7,  2010,  contact  the 
NOFA  Information  Center  at  1-800- 
HUD-8929  (toll-free)  in  order  to 
indicate  your  intent  to  apply  for  either 
Choice  Neighborhoods  Planning  Grants 
or  Choice  Neighborhoods 
Implementation  Grants.  Persons  with 
hearing  or  speech  impairments  may 
access  these  numbers  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
1-800-877-8339. 

2.  When  you  contact  the  NOFA 
Information  Center,  please  be  prepared 
to  provide  the  following  information: 

a.  The  organization  name  of  the  Lead 
Applicant; 

b.  Whether  you  intend  to  apply  for  a 
Choice  Neighborhoods  Planning  Grant 
or  Choice  Neighborhoods 
Implementation  Grant; 

c.  The  city  and  state  where  the 
targeted  neighborhood  and  distressed 
public  and/or  assisted  housing  project 
are  located; 

d.  The  name  of'the  eligible 
neighborhood  targeted  by  the  intended 
application:  and 

e.  The  name  of  the  distressed  public 
and/or  assisted  housing  project  targeted 
by  the  intended  application. 

Please  note  that  the  October  26,  2010 
deadline  for  Choice  Neighborhoods 
applications  remains  unchanged. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
respond  to  this  request,  please  contact 
the  NOFA  Information  Center  as 
indicated  above.  For  other  questions 
concerning  this  request  or  questions  on 
the  Choice  Neighborhoods  NOFA, 
please  contact  Ms.  Caroline  Clayton,  at 
Caroline.C.Clayton@hud.gov  or  at  202- 
402-5461  (this  is  not  a  toll-free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  these 
telephone  numbers  through  a  text 
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telephone  (TTY)  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 

Dated:  September  16,  2010. 

Dominique  Blom, 

Deputy  Assistant  Secretary,  Office  of  Public 
Housing  Investments. 

(FR  Doc.  2010-23863  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5415-C-11] 

Notice  of  Funding  Availability  for 
HUD’S  Fiscal  Year  (FY)  2010  Lead- 
Based  Paint  Hazard  Control  Grant 
Program  and  Lead  Hazard  Reduction 
Demonstration  Grant  Program; 
Technical  Correction 

AGENCY:  Office  of  Healthy  Homes  and 
Lead  Hazard  Control,  HUD. 

ACTION:  Notice  of  technical  correction. 

summary:  On  September  2,  2010,  HUD 
posted  on  http:/ /ww'w. Grants. gov  its 
Notice  of  Funding  Availability  (NOFA) 
for  HUD’s  FY2010  Lead-Based  Paint 
Hazard  Control  Grant  Program  and  Lead 
Hazard  Reduction  Demonstration  Grant 
Program.  Today’s  Federal  Register 
publication  announces  that  HUD  has 
posted  on  http://www.Grants.gov  a 
technical  correction  that,  among  other 
things,  corrects  Appendix  A  of  the 
NOFA.  Appendix  A  of  the  NOFA 
inadvertently  omitted  listing  three 
jurisdictions  that  are  eligible  to  apply 
for  the  FY2010  Lead  Hazard  Reduction 
Demonstration  NOFA.  As  a  result,  HUD 
is  correcting  Appendix  A  and 
establishing  deadlines  for  the  three 
affected  eligible  jurisdictions  to  submit 
an  application  and  a  waiver  request  to 
reduce  the  statutory  match.  HUD  also 
posted  an  incorrect  benchmark  form  for 
the  FY2010  Lead  Hazard  Reduction 
Demonstration  NOFA.  As  a  result,  HUD 
is  extending  the  deadline  for  the 
submission  of  applications  for  other 
jurisdictions  unaffected  by  the  error  in 
Appendix  A.  For  jurisdictions  eligible 
under  the  Lead-Based  Paint  Hazard 
Control  Grant  Program  NOFA,  there  is 
no  change  to  the  deadline  date  for 
submission  and  timely  receipt. 

The  revised  Appendix  A  and  revised 
benchmark  form  for  the  Lead  Hazard 
Reduction  Demonstration  Grant 
Program  NOFA  can  be  found  and 
downloaded  from  http:// 
www.grants.gov,  using  the  GFDA 
number  for  that  program,  14.905. 

DATES:  For  the  jurisdictions  added  to 
Appendix  A  of  the  Lead  Hazard 
Reduction  Demonstration  Program 


NOFA;  The  Deadline  Date  for 
Submission  and  Timely  Receipt  is 
11:59:59  p.m.  eastern  time  November  4, 
2010.  For  these  jurisdictions,  the 
deadline  for  submitting  the  match 
waiver  request  is  5  p.m.  eastern  time 
October  13,  2010. 

For  all  other  jurisdictions  eligible  to 
apply  for  funding  under  the  Lead 
Hazard  Reduction  Demonstration 
Program  NOFA;  The  deadline  for  receipt 
of  an  application  is  extended  from 
11:59:59  p.m.  eastern  time  October  15, 
2010  to  11 :59:59  p.m.  eastern  time 
October  22,  2010. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  the  Lead-Based 
Paint  Hazard  Control  Grant  Program  and 
Lead  Hazard  Reduction  Demonstration 
Grant  Program,  contact  Michelle  Miller, 
Director,  Programs  Division,  Office  of 
Healthy  Homes  and  Lead  Hazard 
Gontrol,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  8236,  Washington,  DC 
20410-3000;  telephone  number  202- 
402-5769  (this  is  not  a  toll-free 
number).  Persons  with  speech  or 
hearing  impairments  may  access  this 
telephone  number  via  TTY  by  calling 
the  toll-free  Federal  Relay  Service 
during  working  hours  at  800-877-8339. 

Dated:  September  17,  2010. 

Jon  L.  Gant, 

Director,  Office  of  Healthy  Homes  and  Lead 
Hazard  Control. 

[FR  Doc.  2010-23864  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Renewal  of  Agency  Information 
Collection  for  Reporting  System  for 
Public  Law  102-477  Demonstration 
Project;  Request  for  Comments 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  submission  to  0MB. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Indian  Energy  and  Economic 
Development  (lEED)  is  seeking 
comments  on  renewal  of  Office  of 
Management  and  Budget  (0MB) 
approval  for  the  collection  of 
information  for  the  Reporting  System  for 
Public  Law  102-477  Demonstration 
Project.  The  information  collection  is 
currently  authorized  by  0MB  Control 
Number  1076-0135,  which  expires 
September  30,  2010. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
25,2010.  -  * 


ADDRESSES:  You  may  submit  comments 
on  the  information  collection  to  the 
Desk  Officer  for  Department  of  the 
Interior  at  the  Office  of  Management  and 
Budget,  by  facsimile  to  (202)  395-5806 
or  you  may  send  an  e-mail  to: 
01RA_DOCKET@  omb.eop.gov.  Please 
send  a  copy  of  your  comments  to  Lynn 
Forcia,  Chief,  Division  of  Workforce 
Development,  Office  of  Indian  Energy 
and  Economic  Development,  1849  C 
Street,  NW.,  Mail  Stop  2412  MIB, 
Washington,  DC  20240;  Telephone  (202) 
219-5270;  E-mail  Lynn.Forcia@bia.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  further  information  or 
obtain  copies  of  the  information 
collection  request  submission  from 
Lynn  Forcia,  Chief,  Division  of 
Workforce  Development  (202)  219- 
5270._ 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

lEED  is  seeking  renewal  of  the 
approval  for  the  information  collection 
conducted  under  OMB  Control  Number 
1076-0135,  Reporting  System  for  Public 
Law  102-477  Demonstration  Project. 

This  information  collection  allows  lEED 
to  document  satisfactory  compliance 
with  statutory,  regulatory,  and  other 
requirements  of  the  various  integrated 
programs.  Public  Law  102-477 
authorizes  tribal  governments  to 
integrate  federally-funded  employment, 
training,  and  related  services  and 
programs  into  a  single,  coordinated, 
comprehensive  service  delivery  plan. 
Funding  agencies  include  the 
Department  of  the  Interior,  Department 
of  Labor,  and  the  Department  of  Health 
and  Human  Services.  Indian  Affairs  is 
statutorily  required  to  serve  as  the  lead 
agency  and  provides  a  single,  universal 
report  format  for  use  by  tribal 
governments  to  report  on  integrated 
activities  and  expenditures.  lEED  shares 
the  information  collected  from  these 
reports  with  the  Department  of  Labor 
and  the  Department  of  Health  and 
Human  Services. 

Approval  for  this  collection  expires 
September  30,  2010.  There  are  forms 
associated  with  this  collection.  No  third 
party  notification  or  public  disclosure 
burden  is  associated  with  this 
collection.  There  is  no  change  to  the 
approved  burden  hours  for  this 
information  collection. 

II.  Request  for  Comments 

lEED  requests  that  you  send  your 
comments  on  this  collection  to  the 
location  listed  in  the  ADDRESSES  section. 
Your  comments  should  address:  (a)  The 
necessity  of  the  information  collection 
for  the  proper  performance  of  the 
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agencies,  including  whether  the 
information  will  have  practical  utility; 

(h)  the  accuracy  of  our  estimate  of  the 
burden  (hours  and  cost)  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  we  could  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  (d)  ways  we  could 
minimize  the  burden  of  the  collection  of 
the  information  on  the  respondents, 
such  as  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Please  note  that  an  agency  may  not 
sponsor  or  conduct,  and  an  individual 
need  not  respond  to,  a  collection  of 
information  unless  it  has  a  valid  OMB 
Control  Number. 

It  is  our  policy  to  make  all  comments 
available  to  the  public  for  review'  at  the 
location  listed  in  the  ADDRESSES  section 
during  the  hours  of  9  a.m.-5  p.m.. 

Eastern  Time,  Monday  through  Friday 
except  for  legal  holidays.  Before 
including  your  address,  phone  number, 
e-mail  address  or  other  personally 
identifiable  information,  be  advised  that 
your  entire  comment — including  your 
personally  identifiable  information — 
may  be  made  public  at  any  time.  While 
you  may  request  that  we  withhold  your 
personally  identifiable  information,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

III.  Data 

OMB  Control  Number:  1076-0135. 

Title:  Reporting  System  for  Public 
Law  102-477  Demonstration  Project. 

Brief  Description  of  Collection:  Public 
Law  102—477  authorizes  tribal 
governments  to  integrate  federally- 
funded  employment,  training  and 
related  services  programs  into  a  single, 
coordinated,  comprehensive  delivery 
plan.  Interior  has  made  available  a 
single  universal  format  for  Statistical 
Reports  for  tribal  governments  to  report 
on  integrated  activities  undertaken 
within  their  projects,  and  a  single 
universal  format  for  Financial  Reports 
for  tribal  governments  to  report  on  all 
project  expenditures.  Respondents  that 
participate  in  Temporary  Assistance  for 
Needy  Families  (TANF)  must  provide 
additional  information  on  these  forms. 

Type  of  Review:  Extension  without 
change  of  a  currently  approved 
collection. 

Respondents:  Indian  tribes 
participating  in  Public  Law  102-477. 

Number  of  Respondents:  65  grantees 
representing  265  Indian  tribes. 

Total  Number  of  Responses:  230. 

Frequency  of  Response:  Each 
respondent  must  supply  the  information 
for  the  Financial  Status  Report  and 
Public  Law  102—477  Demonstration 


Project  Statistical  Report  once. 
Approximately  35  of  the  respondents 
participant  in  TANF  and  must  also 
provide  information  associated  with 
that  program. 

Estimated  Time  per  Response:  Ranges 
from  2  to  40  hours. 

Estimated  Total  Annual  Hour  Burden: 
3,840  hours. 

Estimated  Total  Annual  Non-Hour 
Cost  Burden: $325. 

Dated:  September  20,  2010. 

Alvin  Foster, 

Acting  Chief  Information  Officer — Indian 
Affairs . 

[FR  Doc.  201(1-23913  Filed  9-23-10;  8:45  am) 

BILLING  CODE  4310-4J-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Northwest  Museum  of  Arts  & 
Culture,  Spokane,  WA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  Northwest  Museum  of 
Arts  &  Gulture,  aka  Eastern  Washington 
State  Historical  Society,  Spokane,  WA, 
that  meet  the  definition  of  unassociated 
funerary  objects  under  25  U.S.G.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.G.  3003(d)(3).  The  determinations  in 
this  notice  are  the  sole  responsibility  of 
the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  cultural 
items.  The  National  Park  Service  is  not 
responsible  for  the  determinations  in 
this  notice. 

The  funerary  objects  described  below 
were  excavated  by  Donald  Collier, 
Alfred  E.  Hudson  and  Arlo  Ford  due  to 
the  construction  of  the  Grand  Coulee 
Dam  and  its  reservoir  (Lake  Roosevelt) 
whose  waters  would  soon  cover  the 
area.  This  undertaking  was  known  as 
“The  Columbian  Basin  Archaeological 
Survey”  or  the  “Collier,  Hudson,  and 
Ford  Project.”  It  was  a  multi- 
institutional  venture  involving  the 
Eastern  Washington  State  Historical 
Society  (now  Northw'est  Museum  of 
Arts  &  Culture),  University  of 
Washington,  and  the  State  College  of 
Washington  (now  Washington  State 
University).  It  was  also  a  multi-agency 
venture  involving  the  Bureau  of 
Reclamation,  Bureau  of  Indian  Affairs, 


Civilian  Conservation  Corps,  and  the 
Works  Project  Administration 
(including  the  National  Youth 
Administration).  In  1940,  the  Eastern 
Washington  State  Historical  Society 
became  the  repository  for  the  collection, 
as  mandated  by  the  Bureau  of 
Reclamation.  Portions  of  the  land  from 
which  the  funerary  objects  derive  were 
non-Federal  lands,  and  other  portions 
were  Federal  lands  at  the  time  of 
removal.  Moreover,-  the  Federal  lands 
fell  under  the  management  authority  of 
several  different  agencies. 

Consequently,  there  has  been  a  question 
of  control  over  the  collection.  After 
several  years  of  research,  the  Northwest 
Museum  of  Arts  &  Culture  has  been 
unable  to  determine  additional  specifics 
regarding  the  control  of  each  site. 
Therefore,  absent  additional 
information,  the  Northwest  Museum  of 
Arts  &  Culture  is  assuming 
responsibility  under  NAGPRA  with 
regard  to  publishing  this  Notice  and 
repatriating  the  unassociated  funerary 
objects  to  the  culturally  affiliated  tribe. 

During  the  period  July  1939  - 
September  1940,  funerary  objects  werfe 
systematically  removed  from  Site  2  (45- 
LI-27),  Lincoln  County,  WA,  by  Donald 
Collier,  Alfred  E.  Hudson  and  Arlo  Ford 
due  to  the  construction  of  the  Grand 
Coulee  Dam  and  its  reservoir  (Lake 
Roosevelt),  and  they  were  accessioned 
by  the  museum  in  1940  (EWSHS 
Accession  il027).  The  three 
unassociated  funerary  objects  are  one 
abalone  pendant  and  tw'o  projectile 
points. 

During  the  period  July  1939  - 
September  1940,  funerary  objects  were 
systematically  removed  from  Site  7 A 
(45-FE-7),  Ferry  County,  WA,  by 
Collier,  Hudson  and  Ford  due  to  the 
construction  of  the  Grand  Coulee  Dam 
and  its  reservoir  (Lake  Roosevelt),  and 
they  were  accessioned  by  the  museum 
in  1940  (EWSHS  Accession  #1027).  The 
42  unassociated  funerary  objects  are  7 
beaver  tooth  dice,  1  bone  awl  pendant, 
27  dentalia  beads,  4  copper  pendants,  1 
copper  bracelet,  1  projectile  point  and  1 
bone  awl. 

During  the  period  July  1939  - 
September  1940,  funerary  objects  were 
systematically  removed  from  Site  24 
(45-FE-24),  Ferry  County,  WA,  by 
Collier,  Hudson  and  Ford  due  to  the 
construction  of  the  Grand  Coulee  Dam 
and  its  reservoir  (Lake  Roosevelt),  and 
they  were  accessioned  by  the  museum 
in  1940  (EWSHS  Accession  #1027).  The 
92  unassociated  funerary  objects  are  7 
wooden  burial  markers  ,  1  dentalia 
fragment,  5  glass  beads,  9  perforated 
bear  claws,  1  carved  beaver  tooth,  3 
copper  bells,  1  lot  of  burial  fill,  22 
dentalia  beads,  2!  buckskin  or  leather 
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fragments,  2  antler  digging  sticks,  1 
abalone  shell  pendant,  2  scrapers,  2 
bone  awls,  1  piece  of  matting,  1  flake, 

2  dentalia  necklace  fragments,  1  small 
box  of  dentalia  beads,  1  bone  needle,  1 
copper  pendant,  18  rolled  copper  Heads, 

6  dentalium,  1  piece  of  cordage,  1  long 
jadeite  celt  and  1  chipped  flint 
fragment. 

During  the  period  July  1939  - 
September  1940,  funerary  objects  were 
systematically  removed  from  Site  46 
{45-Stevens-46),  Stevens  County,  WA, 
by  Collier,  Hudson  and  Ford  due  to  the 
construction  of  the  Grand  Coulee  Dam 
and  its  reservoir  (Lake  Roosevelt),  and 
they  were  accessioned  by  the  museum 
in  1940  (EWSHS  Accession  #1027).  The 
78  unassociated  funerary  objects  are  6 
pieces  worked  bone,  1  jadeite  chip,  1 
jadeite  celt,  44  bone  implements,  3 
stone  pipes,  3  projectile  points,  3  schist 
scrapers,  1  mussel  shell,  1  antler  wedge, 

1  slate  needle,  1  slate  pendant,  1  pipe 
fragment,  1  hone  awl,  1  slate  object,  1 
lot  of  turgite  paint  material,  1  arrow 
shaft  smoother,  2  hematite  pieces,  3 
knives,  1  spear  point,  1  antler  and  1 
antler  horn  implement. 

During  the  period  July  1939  - 
September  1940,  funerary  objects  were 
systematically  removed  from  Site  47 
(45-ST— 47),  Stevens  County,  WA,  by 
Collier,  Hudson  and  Ford  due  to  the 
construction  of  the  Grand  Coulee  Dam 
and,its  reservoir  (Lake  Roosevelt),  and 
they  were  accessioned  by  the  museum 
in  1940  (EWSHS  Accession  #1027).  The 
64  unassocidted  funerary  objects  are  1 
copper  bracelet,  7  projectile  points,  6 
bone  combs,  1  bone  implement,  1  bone 
spearpoint,  2  bone  whistles,  27  hone 
awls,  2  copper  and  shell  pendants,  1 
spear  point,  1  carved  stone  pipe,  1 
jadeite  celt,  1  jadeite  adze,  2  bone 
ornaments  (possible  combs),  1  bone 
flute  fragm.ent,  1  coiled  basket,  1 
turquoise  pendant,  1  dentalia,  2  abalone 
pendants,  3  glass  beads  and  1  arrow 
shaft  smoother.  # 

The  unassociated  funerary  objects 
described  above  are  consistent  with 
cultural  items  typically  found  in  context 
with  Native  American  burials  in  eastern 
Washington  State.  Furthermore, 
accession  numbers,  as  well  as  field 
notes  and  journal  entries,  indicate  that 
the  cultural  items  were  found  in 
connection  with  human  remains. 
Extensive  museum  documentation,  the 
geographic  locations  of  the  sites,  hurial 
patterns,  and  consultation  from  the 
Confederated  Tribes  of  the  Colville 
Indian  Reservation,  Washington,  verify 
that  the  cultural  items  were  removed 
from  sites  that  are  within  the  aboriginal 
territory  of  the  bands  of  Indians  that 
now  make  up  the  Confederated  Tribes  of 


the  Colville  Indian  Reservation, 
Washington. 

Officials  of  the  Northwest  Museum  of 
Arts  &  Culture  have  determined  that, 
pursuant  to  25  U.S.C.  3001(3)(B),  the. 

279  cultural  items  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  cei;emony  and  are 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  a  Native  American 
individual.  Officials  of  the  Northwest 
Museum  of  Arts  &  Culture  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(2),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  the  unassociated 
funerary  objects  and  the  Confederated 
Tribes  of  the  Colville  Indian 
Reservation,  Washington. 

Representatives  of  any  other  Indian 
tribe  that  believe  themselves  to  be 
culturally  affiliated  with  the 
unassociated  funerary  objects  should 
contact  Mr.  Michael  Holloman, 
Northwest  Museum  of  Arts  &  Culture, 
Spokane,  WA  99201,  telephone  (509) 
363-5337,  before  October  25,  2010. 
Repatriation  of  the  unassociated 
funerary  objects  to  the  Confederated 
Tribes  of  the  Colville  Indian 
Reservation,  Washington,  may  proceed 
after  that  date  if  no  additional  claimants 
come  forward. 

The  Northwest  Museum  of  Arts  & 
Culture  is  responsible  for  notifying  The 
Confederated  Tribes  of  the  Colville 
Indian  Reservation,  Washington,  that 
this  notice  has  been  published. 

Dated:  September  10,  2010 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

|FR  Doc.  2010-23921  Filed  9-23-10;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  American  Museum  of  Natural 
History,  New  York,  NY 

AGENCY;  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  American  Museum  of 
Natural  History,  New  York,  NY,  that 
meets  the  definition  of  unassociated 
funerary  objects  under  25  U.S.C.  3001. 


This  notice  is  published  as  part  of  the 
National  Patk  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003(d)(3).  The  determinations  in 
this  notice  are  the  sole  responsibility  of 
the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  cultural 
items.  The  National  Park  Service  is  not 
responsible  for  the  determinations  in 
this  notice. 

In  1902,  human  remains  representing 
a  minimum  of  one  individual  were 
collected  by  Dr.  Ales  Hrdlicka  from  a 
cave  in  the  vicinity  of  Sacaton,  Pinal 
County,  AZ,  while  Dr.  Hrdlicka  was  a 
member  of  the  Hyde  Expedition, 
sponsored  by  the  American  Museum  of 
Natural  History.  No 

known  individual  was  identified. 

This  individual  has  been  identified  as 
Native  American  based  on  the  American 
Museum  of  Natural  History’s  catalog 
entry  describing  the  remains  as  a  “Pima 
...  medicine  man.”  The  two  associated 
funerary  objects  were  a  pair  of  metal 
spurs. 

In  2006,  the  human  remains  and  the 
metal  spurs  were  repatriated  to  the  Gila 
River  Indian  Community.  Subsequently, 
the  American  Museum  of  Natural 
History  discovered  among  its  collections 
additional  funerary  objects  associated 
with  this  repatriated  individual,  but  not 
previously  reported.  Therefore,  these 
additional  funerary  objects  are  now 
considered  to  be  unassociated.  The  32 
unassociated  funerary  objects  are 
elements  of  1  percussion  musket  (a 
barrel  and  trigger  and  a  percussion 
lock):  1  leather  bullet  pouch  and  its 
contents  (12  metal  ball  bullets,  3  spent 
percussion  caps,  1  shell  casing,  3  glass 
marbles,  1  piece  of  cloth  and  1  lot  of 
paper  scraps);  1  metal  flask;  1  teacup;  1 
saucer;  1  pressed  metal  spoon;  2  blue 
glass  beads;  2  claws  and  1  piece  of  sewn 
rawhide. 

The  metal  flask  is  painted  green  and 
has  a  knotted  cloth  plug.  The  tea  cup 
and  saucer  are  white  glazed  ceramic. 
The  two  beads  are  made  of  blue  glass. 
The  two  claws  are  from  a  jaguar.  The 
rawhide  piece  is  sewn  with  a  rawhide 
thong. 

The  geographic  location  is  consistent 
with  the  post-contact  territory  of  the 
Pima,  who  are  represented  by  the  Ak 
Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona:  the  Gila  River  Indian 
Community  of  the  Gila  River  Indian 
Reservation,  Arizona;  and  the  Salt  River 
Pima-Maricopa  Indian  Community  of 
the  Salt  River  Reservation,  Arizona.  The 
presence  of  items  such  as  metal  spurs, 
a  rifle  and  white  ceramic  teacup  suggest 
a  post-contact  date  for  this  burial. 

Officials  of  the  American  Museum  of 
Natural  History  have  determined  that. 
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pursuant  to  25  U.S.C.  3001(3)(B),  the  32 
cultural  items  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  are 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  a  Native  American 
individual.  Officials  of  the  American 
Mu.seum  of  Natural  History  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(2),  there  is  a  shared  group  identity 
that  can  be  traced  between  the 
unassociated  funerary  objects  and  the 
Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  and  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  unassociated  funerary 
objects  should  contact  Nell  Murphy, 
Director  of  Cultural  Resources, 

American  Museum  of  Natural  History, 
Central  Park  West  at  79th  St.,  New  York, 
NY  10024,  telephone  (212)  769-5837, 
before  October  25.  2010.  Repatriation  of 
the  unassociated  funerary  objects  to  the 
Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  Rjver  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  and  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona,  may  proceed  after 
that  date  if  no  additional  claimants 
come  forward. 

The  American  Museum  of  Natural 
History  is  responsible  for  notifying  the 
Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  and  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona,  that  this  notice 
has  been  published. 

Dated:  September  10,  2010 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 
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Notice  is  here  given  in  accordance 
w'ith  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  Thomas  Giicrease 
Institute  of  American  History  and  Art 
(Giicrease  Museum),  Tulsa,  OK,  that 
meet  the  definition  of  objects  of  cultural 
patrimony  under  25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.G.  3003(d)(3).  The  determinations  in 
this  notice  are  the  sole  responsibility  of 
the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  cultural 
items.  The  National  Park  Service  is  not 
responsible  for  the  determinations  in 
this  notice. 

The  nine  cultural  items  are  Waxo’be 
bundles  belonging  to  the  Osage  people. 
The  bundles  were  part  of  the  Emil 
Lenders  Collection  that  was  brought  to 
the  Giicrease  Museum  during  the  early 
half  of  the  20th  Gentury.  The  bundles 
were  part  of  a  sizeable  collection  of 
Native  American  artifacts  acquired  by 
the  Giicrease  Museum  for  the 
preservation  of  North  American  history. 

The  first  bundle  is  made  of  buckskin 
with  a  scalp  lock  and  twisted  wool  that 
are  seen  from  the  open  end  (84.1749). 
The  second  bundle  has  a  long  buckskin 
strap  for  an  Osage  War  bundle  that  has 
an  eagle  foot  and  human  scalp  attached 
(84.1750  a-h).  The  third  bundle  is  made 
with  a  wrapped  buckskin  strap  that  ties 
a  woven  buffalo  hair  bag  with  eagle  foot 
and  human  scalp  attached  (84.1751  a-i). 
The  fourth  bundle  is  made  of  buckskin 
and  laced  at  the  ends  with  buckskin 
thongs,  buckskin  tying  strap,  and  a 
woven  inner  bag  (84.1753  a-b).  The  fifth 
bundle  is  made  of  buckskin  and 
contains  a  partially  woven  inner  bag 
and  woven  buffalo  hair  bag  and  tied 
with  two  leatheP' thongs  (84.1754).  The 
sixth  bundle  has  an  outer  strip  and  an 
outer  bag,  as  well  as  two  inner  bags,  and 
a  buckskin  strap  for  tying  prisoners 
(84.1757  a-i).  The  seventh  bundle  has  an 
outer  bag  of  woven  buffalo  hair  with  an 
inner  bag  made  of  buckskin  with  a 
woven  mat  inside  (84.1759).  The  outer 
strap  has  animal  hair  and  human  scalp 
locks  on  buckskin  with  a  rawhide  ring 
tied  on  the  bundle  with  calico.  The 
eighth  bundle  has  an  outer  covering  of 
woven  matting  with  borders  of  natural, 
black  and  red  eagle  quills  (84.1761).  The 
ninth  bundle  has  an  outer  bag  of  woven 
buffalo  hair  with  an  inner  bag  of 
buckskin  and  woven  mat  inside.  The 
outer  strap  is  animal  hair  and  human 
scalp  locks  on  buckskin  (84.1762). 

Waxo’be  bundles  and  their 
components  have  on-going  historical 
and  cultural  importance  to  the  Osage 


people.  They  are  also  owned  by  the 
Osage  people  and  not  by  any  single 
individual.  In  the  past,  bundles  and 
their  components  were  the  central 
symbolic  elements  of  ceremonies  related 
to  Osage  cosmology,  the  traditional 
religion  practiced  before  adoption  of  the 
Native  American  Church  by  the  Osage. 
While  these  specific  ceremonies  related 
to  Osage  cosmology  are  no  longer 
practiced  today,  bundles  and  their 
components  continue  to  hold  immense 
spiritual  significance  and  sacred  power 
for  the  Osage  people  requiring 
protection  of  these  objects  and 
extremely  limited  exposure. 

Officials  of  the  Giicrease  Museum 
have  determined  that,  pursuant  to  25 
U.S.C.  3001(3)(D),  the  nine  cultural 
items  described  above  have  ongoing 
historical,  traditional,  or  cultural 
importance  central  to  the  Native 
American  group  or  culture  itself,  rather 
than  property  owned  by  an  individual. 
Officials  of  the  Giicrease  Museum  also 
have  determined  that,  pursuant  to  25 
U.S.C.  3001(2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  objects  of 
cultural  patrimony  and  the  Osage 
Nation,  Oklahoma. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  objects  of  cultural 
patrimony  should  contact  Dr.  Duane  H. 
King,  Executive  Director,  or  Eric 
Singleton,  Assistant  Curator  of 
Anthropology,  Giicrease  Museum,  1400 
N.  Giicrease  Museum  Rd..  Tulsa,  OK 
74127,  telephone  (918)  596-2793  before 
October  25,  2010.  Repatriation  of  the 
objects  of  cultural  patrimony  to  the 
Osage  Nation,  Oklahoma,  will  proceed 
after  that  date  if  no  additional  claimants 
come  forward. 

The  Giicrease  Museum  is  responsible 
for  notifying  the  Osage  Nation, 
Oklahoma,  that  this  notice  has  been 
published. 

Date4:  September  10,  2010 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  2010-23930  Filed  9-23-10;  8:45  am] 
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Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
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Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
under  the  control  of  The  Colorado 
College,  Colorado  Springs,  CO.  The 
human  remains  and  associated  funerary 
objects  were  removed  from  sites  in  the 
southwestern  United  States  and  a 
canyon  tributary  of  Comb  Wash,  San 
Juan  County,  UT. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003(d)(3).  The  determinations  in 
this  notice  are  the  sole  responsibility  of 
the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  in  this  notice. 

This  notice  corrects  the  citation  to  a 
previously  published  Notice  of 
Inventory  Completion  contained  in  a 
correction  Notice  of  Inventory 
Completion  that  was  published  in  the 
Federal  Register  (74  FR  42105-42106, 
August  20,  2009).  The  citation  (72  FR 
19920,  April  14,  2004)  should  read  (69 
FR  19232-19233,  April  12,  2004). 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  described  in 
the  Notices  of  April  12,  2004,  and 
August  20,  2009,  should  contact  Chris 
Melcher,  General  Counsel,  The  Colorado 
College  c/o  Jan  Bernstein,  President, 
Bernstein  &  Associates  -  NAGPRA 
Consultants,  1041  Lafayette  St.,  Denver, 
CO  80218,  telephone  (303)  894-0648, 
janbernstein@nagpra.info,  before 
October  25,  2010.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Hopi  Tribe  of  Arizona  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Colorado  College  is  responsible 
for  notifying  the  Hopi  Tribe  of  Arizona; 
Navajo  Nation,  Arizona,  New  Mexico  & 
Utah;  Ohkay  Owingeh,  New  Mexico; 
Pueblo  of  Acoma,  New  Mexico;  Pueblo 
of  Cochiti,  New  Mexico;  Puebla  of 
Isleta,  New  Mexico;  Pueblo  of  Jemez, 
New  Mexico;  Pueblo  of  Laguna,  New 
Mexico;  Pueblo  of  Nambe,  New  Mexico; 
Pueblo  of  Picuris,  New  Mexico;  Pueblo 
of  Pojoaque,  New  Mexico;  Pueblo  of  San 
Felipe,  New  Mexico;  Pueblo  of  San 
Ildefonso,  New  Mexico;  Pueblo  of 
Sandia,  New  Mexico;  Pueblo  of  Santa 
Ana,  New  Mexico;  Pueblo  of  Santa 
Clara,  New  Mexico;  Pueblo  of  Santo 
Domingo,  New  Mexico;  Pueblo  of  Taos, 
New  Mexico;  Pueblo  of  Tesuque,  New 
Mexico;  Pueblo  of  Zia,  New  Mexico; 
Ysleta  Del  Sur  Pueblo  of  Texas;  and 
Zuni  Tribe  of  the  Zuni  Reservation,  New 


Mexico,  that  this  notice  has  been 
published. 

Dated;  September  10,  2010 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 
[FR  Doc.  2010-23919  Filed  9-23-10;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  Office 
of  the  State  Archaeologist,  Lansing,  Ml 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the  Office 
of  the  State  Archaeologist  (formerly  the 
Michigan  Historical  Center),  Lansing, 

MI.  The  human  remains  were  removed 
from  the  vicinity  of  Scott  Point, 
Mackinac  County,  ML 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003(d)(3)  and  43  CFR  10.11(d). 
The  determinations  in  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Michigan 
Office  of  the 

State  Archaeologist  professional  staff 
in  consultation  with  representatives  of 
the  Absentee-Shawnee  Tribe  of  Indians 
of  Oklahoma;  Bad  River  Band  of  the 
Lake  Superior  Tribe  of  Chippewa 
Indians  of  the  Bad  River  Reservation, 
Wisconsin;  Bay  Mills  Indian 
Community,  Michigan;  Bois  Forte  Band 
(Nett  Lake)  of  the  Minnesota  Chippewa 
Tribe,  Minnesota;  Chippewa-Cree 
Indians  of  the  Rocky  Boy’s  Reservation, 
Montana;  Citizen  Potawatomi  Nation, 
Oklahoma;  Delaware  Nation,  Okrahorna; 
Fond  du  Lac  Band  of  the  Minnesota 
Chippewa  Tribe,  Minne.sota;  Forest 
County  Potawatomi  Community, 
Wisconsin;  Grand  Portage  Band  of  the 
Minnesota  Chippewa  Tribe,  Minnesota; 
Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Michigan; 
Hannahville  Indian  Community, 
Michigan;  Keweenaw  Bay  Indian 
Community,  Michigan;  Kickapoo  Tribe 
of  Indians  of  the  Kickapoo  Reservation 
in  Kansas;  Kickapoo  Tribe  of  Oklahoma; 


Kickapoo  Traditional  Tribe  of  Texas; 

Lac  Courte  Oreilles  Band  of  Lake 
Superior  Chippewa  Indians,  Wisconsin; 
Lac  du  Flambeau  Band  of  Lake  Superior 
Chippewa  Indians  of  the  Lac  du 
Flambeau  Reservation  of  Wisconsin;  Lac 
Vieux  Desert  Band  of  Lake  Superior 
Chippewa  Indians,  Michigan;  Leech 
Lake  Band  of  the  Minnesota  Chippewa 
Tribe,  Minnesota;  Little  River  Band  of 
Ottawa  Indians,  Michigan;  Little 
Traverse  Bay  Bands  of  Odawa  Indians, 
Michigan;  Match-e-be-nash-she-wish 
Band  of  Pottawatomi  Indians  of 
Michigan;  Miami  Tribe  of  Oklahoma; 
Mille  Lacs  Band  of  the  Minnesota 
Chippewa  Tribe,  Minnesota; 
Nottawaseppi  Huron  Band  of  the 
Potawatomi,  Michigan  (formerly  the 
Huron  Potawatomi,  Inc.);  Ottawa  Tribe 
of  Oklahoma;  Peoria  Tribe  of  Indians  of 
Oklahoma;  Pokagon  Band  of 
Potawatomi  Indians.  Michigan  and 
Indiana;  Prairie  Band  of  Potawatomi 
Nation,  Kansas;  Quechan  Tribe  of  the 
Fort  Yuma  Indian  Reservation, 

California  and  Arizona;  Red  Cliff  Band 
of  Lake  Superior  Chippewa  Indians  of 
Wisconsin;  Red  Lake  Band  of  Chippewa 
Indians,  Minnesota;  Saginaw  Chippewa 
Indian  Tribe  of  Michigan;  Sault  Ste. 
Marie  Tribe  of  Chippewa  Indians  of 
Michigan;  Shawnee  Tribe,  Oklahoma; 
Sokaogon  Chippewa  Community, 
Wisconsin;  St.  Croix  Chippewa  Indians 
of  Wisconsin;  Turtle  Mountain  Band  of 
Chippewa  Indians  of  North  Dakota; 
White  Earth  Band  of  the  Minnesota 
Chippewa  Tribe,  Minnesota;  Wyandotte 
Nation,  Oklahoma;  and  the  Scott  Point 
Tribe  of  American  Aboriginals,  a  non- 
federally  recognized  Indian  group. 
Consultation  included  all  tribes  whose 
aboriginal  lands  once  included 
Mackinac  County,  MI,  as  identified  in 
the  “Present-Day  Tribes  Associated  with 
Indian  Land  Cessions  1784-1894” 
database  on  the  National  Park  Service’s 
National  NAGPRA  website. 

In  1993,  human  remains  representing 
a  minimum  of  three  individuals  were 
removed  from  the  surface  of  20MK450, 
Mackinac  County,  MI,  by  Marla 
Buckmaster,  professor  of  anthropology 
at  Northern  Michigan  University,  to 
curtail  the  damage  being  caused  to 
them.  The  bones  were  reported  to  Dr. 
Buckmaster  after  they  were  exposed  by 
erosion  resulting  from  off-road  vehicle 
use  that  resulted  in  the  bones  being 
visible  on  the  surface.  After  removal.  Dr. 
Buckmaster  reported  the  matter  to  local 
police  and  then  transferred  the  remains 
to  the  Office  of  the  State  Archaeologist. 
Examination  of  plat  books  and 
consultation  with  the  Department  of 
Natural  Resources  Office  of  Land  and 
Facilities  yielded  a  determination  that 
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the  Native  American  human  remains 
were  found  on  land  owned  by  the 
Michigan  Department  of  Natural 
Resources.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

The  bones  were  examined  by  physical 
anthropologist  David  Barondess  of 
Michigan  State  University,  but  the 
condition  of  the  bones  did  not  allow  for 
a  definitive  identification  of  ethnicity. 
However,  the  burial  practices,  great  age 
of  the  bones  suggested  by  their 
condition,  and  lack  of  either  coffin 
hardware  or  historic-era  clothing  all 
suggest  a  pre-contact  period  date  and 
Native  American  identity  for  these 
individuals.  It  is  possible,  but  not 
certain,  that  the  burials  may  be  related 
to  the  nearby  Scott  Point  site  (20MK22), 
which  was  occupied  at  various  times 
over  the  past  2,000  years  by  a  number 
of  Woodland  period  cultural  groups. 

Officials  of  the  Office  of  the  State 
Archaeologist  have  determined  that, 
pursuant  to  25  U.S.C.  3001(2),  a 
relationship  of  shared  group  identity 
cannot  be  reasonably  traced  between  the 
Native  American  human  remains  and 
any  present-day  Indian  tribe. 

The  Office  of  the  State  Archaeologist 
had  been  in  informal  consultation  with 
the  Scott  Point  Tribe  of  American 
Aboriginals,  a  non-federally  recognized 
Indian  group,  concerning  the  human 
remains  from  20MK450.  Members  of 
this  group  are  enrolled  with  the 
federally-recognized  Sault  Ste.  Marie 
Tribe  of  Chippewa  Indians.  The  Sault 
Ste.  Marie  Tribe  of  Chippewa  Indians, 
working  closely  with  the  Scott  Point 
Tribe  of  American  Aboriginals  on  this 
matter,  entered  into  consultation  with 
the  Office  of  the  State  Archaeologist.  On 
March  31,  2010,  the  Sault  Ste.  Marie 
Tribe  of  Chippewa  Indians  formally 
requested  disposition  of  the  human 
remains.  Letters  supporting  disposition 
to  the  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians  were  received  from 
the  Bay  Mills  Indian  Community, 
Michigan;  Lac  Vieux  Desert  Band  of 
Lake  Superior  Chippewa  Indians 
(Ketegitigaaning  Ojibwe  Nation), 
Michigan;  Leech  Lake  Band  of  the 
Minnesota  Chippewa  Tribe,  Minnesota; 
Little  Traverse  Bay  Bands  of  Odawa 
Indians,  Michigan;  and  the  Peoria  Tribe 
of  Indians  of  Oklahoma.  The  Delaware 
Nation  determined  that  site  20MK450 
was  not  within  their  area  of  interest.  No 
letters  were  received  in  opposition  to 
the  proposed  disposition,  and  no  letters 
were  received  citing  any  other  concerns. 
Therefore,  officials  of  the  Office  of  the 
State  Archaeologist  have  offered  the 
disposition  of  the  human  remains  from 
site  20MK450  to  the  Sault  Ste.  Marie 


Tribe  of  Chippewa  Indians  of  Michigan, 
as  an  aboriginal  land  tribe. 

Officials  of  the  Office  of  the  State 
Archaeologist  have  determined  that, 
pursuant  to  25  U.S.C.  3001(9),  the 
human  remains  described  above 
represent  the  physical  remains  of  three 
individuals  of  Native  American 
ancestry.  Lastly,  officials  of  the  Office  of 
the  State  Archaeologist  have  determined 
that,  pursuant  to  43  CFR  10.11(c)(1),  the 
disposition  of  the  Native  American 
human  remains  is  to  the  Sault  Ste. 

Marie  Tribe  of  Chippewa  Indians  of 
Michigan. 

Representatives  of  any  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  or 
any  other  Indian  tribe  that  believes  it 
satisfies  the  criteria  in  43  CFR 
10.11(c)(1)  should  contact  Barbara 
Mead,  Office  of  the  State  Archaeologist, 
P.O.  Box  30740,  702  West  Kalamazoo 
St.,  Lansing,  MI  48909-8240,  telephone 
(517)  373-6416,  before  October  25, 

2010.  Disposition  of  the  human  remains 
to  the  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians  of  Michigan  may 
proceed  after  that  date  if  no  additional 
requestors  come  forward. 

The  Office  of  the  State  Archaeologist 
is  responsible  for  notifying  the 
Absentee-Shawnee  Tribe  of  Indians  of 
Oklahoma;  Bad  River  Band  of  the  Lake 
Superior  Tribe  of  Chippewa  Indians  of 
the  Bad  River  Reservation,  Wisconsin; 
Bay  Mills  Indian  Community,  Michigan; 
Bois  Forte  Band  (Nett  Lake)  of  the 
Minnesota  Chippewa  Tribe,  Minnesota; 
Chippewa-Cree  Indians  of  the  Rocky 
Boy’s  Reservation,  Montana;  Citizen 
Potawatomi  Nation,  Oklahoma; 

Delaware  Nation,  Oklahoma;  Fond  du 
Lac  Band  of  the  Minnesota  Chippewa 
Tribe,  Minnesota;  Forest  County 
Potawatomi  Community,  Wisconsin; 
Grand  Portage  Band  of  the  Minnesota 
Chippewa  Tribe,  Minnesota;  Grand 
Traverse  Band  of  Ottawa  and  Chippewa 
Indians,  Michigan;  Hannahville  Indian 
Community,  Michigan;  Keweenaw  Bay 
Indian  Community,  Michigan;  Kickapoo 
Tribe  of  Indians  of  the  Kickapoo 
Reservation  in  Kansas;  Kickapoo  Tribe 
of  Oklahoma;  Kickapoo  Traditional 
Tribe  of  Texas;  Lac  Courte  Oreilles  Band 
of  Lake  Superior  Chippewa  Indians, 
Wisconsin;  Lac  du  Flambeau  Band  of 
Lake  Superior  Chippewa  Indians  of  the 
Lac  du  Flambeau  Reservation  of 
Wisconsin;  Lac  Vieux  Desert  Band  of 
Lake  Superior  Chippewa  Indians, , 
Michigan;  Leech  Lake  Band  of  the 
Minnesota  Chippewa  Tribe,  Minnesota; 
Little  River  Band  of  Ottawa  Indians, 
Michigan;  Little  Traverse  Bay  Bands  of 
Odawa  Indians,  Michigan;  Match-e-be- 
nash-she-wish  Band  of  Pottawatomi 
Indians  of  Michigan;  Miami  Tribe  of 


Oklahoma;  Mille  Lacs  Band  of  the 
Minnesota  Chippewa  Tribe,  Minnesota; 
Nottawaseppi  Huron  Band  of  the 
Potawatomi,  Michigan;  Ottawa  Tribe  of 
Oklahoma;  Peoria  Tribe  of  Indians  of 
Oklahoma;  Pokagon  Band  of 
Potawatomi  Indians,  Michigan  and 
Indiana;  Prairie  Band  of  Potawatomi 
Nation,  Kansas;  Quechan  Tribe  of  the 
Fort  Yuma  Indian  Reservation, 

California  and  Arizona;  Red  Cliff  Band 
of  Lake  Superior  Chippewa  Indians  of 
Wisconsin;  Red  Lake  Band  of  Chippewa 
Indians,  Minnesota;  Saginaw  Chippewa 
Indian  Tribe  of  Michigan;  Sault  Ste. 

Marie  Tribe  of  Chippewa  Indians  of 
Michigan;  Shawnee  Tribe,  Oklahoma; 
Sokaogon  Chippewa  Community, 
Wisconsin;  St.  Croix  Chippewa  Indians 
of  Wisconsin;  Turtle  Mountain  Band  of 
Chippewa  Indians  of  North  Dakota; 

White  Earth  Band  of  the  Minnesota 
Chippewa  Tribe,  Minnesota;  Wyandotte 
Nation,  Oklahoma;  and  the  Scott  Point 
Tribe  of  American  Aboriginals,  a  non- 
federally  recognized  Indian  group,  that  . 
this  notice  has  been  published. 

Dated:  September  10,  2010 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  2010^23902  Filed.9-23-10;  8:45  am) 

BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  inventory  Completion: 

Athens  County  Historical  Society  and 
Museum,  Athens,  OH 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the  Athens 
County  Historical  Society  and  Museum, 
Athens,  OH.  The  human  remains  were 
removed  from  Athens  County,  OH. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003(d)(3).  The  determinations  in 
this  notice  are  the  sole  responsibility  of 
the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Ohio  University 
and  the  Athens  County  Historical 
Society  and  Museum  professional  staff 
in  consultation  with  representatives  of 
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the  Absentee-Shawnee  Tribe  of  Indians 
of  Oklahoma;  Delaware  Nation, 
Oklahoma:  and  Eastern  Shawnee  Tribe 
of  Oklahoma. 

In  1988,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  the  Coe  Family  Farm  on 
Armitage  Road,  in  Athens  County,  OH. 
On  January  4,  2010,  the  human  skull 
was  found  in  a  hatbox  in  the  collections 
storage.  According  to  a  former  museum 
curator,  the  human  remains  were 
removed  by  an  Ohio  University 
professor  who  considered  himself  an 
amateur  archeologist.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

According  to  Dr.  Nancy  Tatarek,  a 
forensic  anthropologist  from  Ohio 
University,  the  wear  and  coloration  of 
the  skull  indicated  that  it  was  at  least 
300+  years  old.  Dr.  Tatarek  used  the 
shape  of  the  nose  cavity  to  identify 
cultural  background.  On  a  reasonable 
basis,  the  human  remains  may  be  Native 
American,  and  possibly  female. 
Furthermore,  there  were  no  white 
settlements  in  the  Athens  County  area 
300  years  ago. 

Based  on  Indian  land  claims  maps, 
the  museum  has  determined  the  human 
remains  have  a  shared  group 
relationship  with  the  Shawnee,  which 
are  represented  by  the  Absentee- 
Shawnee  Tribe  of  Indians  of  Oklahoma, 
Eastern  Shawnee  Tribe  of  Oklahoma 
and  Shawnee  Tribe,  Oklahoma.  Based 
on  consultation,  the  museum  has 
reasonably  determined  the  human 
remains  also  have  a  shared  group 
relationship  with  the  Delaware,  which 
are  represented  by  the  Delaware  Nation, 
Oklahoma,  and  Delaware  Tribe  of 
Indians  of  Oklahoma. 

Officials  of  the  Athens  County 
Historical  Society  and  Museum  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(9),  the  human  remains  described 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  Athens  County 
Historical  Society  and  Museum  also 
have  determined  that,  pursuant  to  25 
U.S.C.  3001(2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and  the 
Absentee-Shawnee  Tribe  of  Indians  of 
Oklahoma;  Delaware  Nation,  Oklahoma; 
Delaware  Tribe  of  Indians  of  Oklahoma; 
Eastern  Shawnee  Tribe  of  Oklahoma: 
and  Shawnee  Tribe,  Oklahoma. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Heather  Reed,  Curator/ 
Education  Coordinator,  Athens  County 
Historical  Society  and  Museum,  65  N. 
Court  St.,  Athens,  OH  45701,  telephone 


(740)  592-2280,  before  October  25, 

2010.  Repatriation  of  the  human 
remains  to  the  Absentee-Shawnee  Tribe 
of  Indians  of  Oklahoma:  Delaware 
Nation,  Oklahoma:  Delaware  Tribe  of 
Indians  of  Oklahoma;  Eastern  Shawnee 
Tribe  of  Oklahoma;  and  Shawnee  Tribe, 
Oklahoma,  may  proceed  after  that  date 
if  no  additional  claimants  come 
forward. 

Athens  County  Historical  Society  and 
Museum  is  responsible  for  notifying  the 
Absentee-Shawnee  Tribe  of  Indians  of 
Oklahoma;  Delaware  Nation,  Oklahoma; 
Delaware  Tribe  of  Indians  of  Oklahoma; 
Eastern  Shawnee  Tribe  of  Oklahoma: 
and  the  Shawnee  Tribe,  Oklahoma,  that 
this  notice  has  been  published. 

Dated:  September  10,  2010. 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  2010-23904  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4312-SO-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Northwest  Museum  of  Arts  &  Culture, 
Spokane,  WA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Northwest 
Museum  of  Arts  &  Culture,  aka  Eastern 
Washington  State  Historical  Society, 
Spokane,  WA.  The  human  remains  and 
associated  funerary  objects  were 
removed  from  Lincoln,  Ferry  and 
Stevens  Counties,  WA. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003(d)(3).  The  determinations  in 
this  notice  are  the  sole  responsibility  of 
the  museum,  institution,  or  Federal 
agency  that  has  possession  of  the  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Northwest 
Museum  of  Arts  &  Culture  professional 
staff  in  consultation  with 
representatives  of  the  Confederated 
Tribes  of  the  Colville  Indian 
Reservation,  Washington. 

During  the  period  July  1939  to 
September  1940,  human  remains  and 


associated  funerary  objects  were 
removed  from  seven  different  sites  in 
Lincoln,  Ferry  and  Stevens  Counties, 

WA,  encompassing  a  vast,  150-mile 
area.  The  human  remains  and  associated 
funerary  objects  described  below  were 
excavated  by  Donald  Collier,  Alfred  Ej 
Hudson  and  Arlo  Ford  due  to  the 
construction  of  the  Grand  Goulee  Dam 
and  its  reservoir  (Lake  Roosevelt), 
whose  waters  would  soon  cover  the 
area.  This  undertaking  was  known  as 
“The  Columbian  Basin  Archaeological 
Survey”  or  the  “Collier,  Hudson,  and 
Ford  Project.”  It  was  a  multi- 
institutional  venture  involving  the 
Eastern  Washington  State  Historical 
Society  (now  Northvvest  Museum  of 
Arts  &  Culture),  University  of 
Washington,  and  the  State  College  of 
Washington  (now  Washington  State 
University).  It  was  also  a  multi-agency 
venture  involving  the  Bureau  of 
Reclamation,  Bureau  of  Indian  Affairs, 
Civilian  Conservation  Corps,  and  the 
Works  Project  Administration 
(including  the  National  Youth 
Administration).  In  1940,  the  Eastern 
Washington  State  Historical  Society 
became  the  repository  for  the  collection, 
as  mandated  by  the  Bureau  of 
Reclamation.  Portions  of  the  land  from 
which  the  human  remains  and 
associated  funerary  objects  derive  were 
non-Federal  lands,  and  other  portions 
were  Federal  lands  at  the  time  of 
removal.  Moreover,  the  Federal  lands 
fell  under  the  management  authority  of 
several  different  agencies. 

Consequently,  there  has  been  a  question 
of  control  over  the  collection.  After 
several  years  of  research,  the  Northwest 
Museum  of  Arts  &  Culture  has  been 
unable  to  determine  additional  specifics 
regarding  the  control  of  each  site. 
Therefore,  absent  additional 
information,  the  Northwest  Museum  of 
Arts  &  Culture  is  assuming 
responsibility  under  NAGPRA  with 
regard  to  publishing  this  Notice  and 
repatriating  the  human  remains  and 
associated  funerary  objects  to  the 
culturally  affiliated  tribe. 

From  1940  until  1951,  the  Northwest 
Museum  of  Arts  &  Culture  was  the 
repository  for  the  recovered  materials. 
On  February  24,  1951,  the  museum 
agreed  to  loan  the  human  remains  to  the 
Washington  State  Museum  of  the 
University  of  Washington  for  scientific 
study.  According  to  letters 
substantiating  the  agreement,  all  the 
human  remains  borrowed  by  the 
University  of  Washington  were  returned 
to  the  museum  on  May  29, 1951,  and 
were  repatriated  to  the  Confederated 
Tribes  of  the  Colville  Indian 
Reservation,  Washington,  in  1979. 
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Unfortunately,  the  repatriation  in  1979 
was  incomplete.  In  December  1994,  the 
Thomas  Burke  Memorial  Museum  at  the 
University  of  Washington  (formerly 
Washington  State  Museum)  informed 
the  Northwest  Museum  of  Arts  & 

Culture  that  they  had  found  five  boxes 
of  skeletal  material  thought  to  be  related 
to  the  1951  loan  agreement.  In  addition, 
during  the  time  between  1951  and  1995, 
the  human  remains  were  the  subject  of 
additional  transfers  to  various 
institutions.  However,  the  human 
remains  were  retrieved  and  returned  to 
Northwest  Museum  of  Arts  &  Culture 
between  June  15,  1995  and  November  5, 
1995.  This  Notice  includes  the  human 
remains  and  associated  funerary  objects 
from  the  seven  sites  currently  in  the 
collection  of  the  Northwest  Museum  of 
Arts  &  Culture. 

Human  remains  representing  a 
minimum  of  nine  individuals  were 
removed  from  Site  2  (45-LI-27), 
opposite  the  mouth  of  the  Sanpoil,  in 
Lincoln  County,  WA.  No  known 
individuals  were  identified.  The  11 
associated  funerary  objects  are  1  basalt 
piece,  1  bone  awl,  1  unworked  and 
worked  cache  form,  1  scraper,  1  pestle, 

1  blade  fragment,  1  piece  of  wood,  3 
projectile  points  and  1  knife. 

Human  remains  representing  a 
minimum  of  nine  individuals  were 
removed  from  Site  7A  (45-FE-7),  in 
Ferry  County,  WA.  No  known 
individuals  were  identified.  The  eight 
associated  funerary  objects  are  two 
rusted  iron  fragments  and  six  dentalia 
shell  beads. 

Human  remains  representing  a 
minimum  of  nine  individuals  were 
removed  from  Site  7B  (45-FE-7),  a  half 
mile  up  the  bank  of  the  Columbia  from 
Site  7A,  in  Ferry  County,  WA.  No 
known  individuals  were  identified.  The 
52  associated  funerary  objects  are  35 
,blue  glass  beads  and  17  white  glass 
beads. 

Human  remains  representing  a 
minimum  of  three  individuals  were 
removed  from  Site  13  (45-FE-13),  in 
Ferry  County,  WA.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Human  remains  representing  a 
minimum  of  one  individual  were 
removed  from  Site  21  (45-FE7-21,  an 
unknown  area,  but  most  likely  in  Ferry 
County,  WA.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Human  remains  representing  a 
minimum  of  27  individuals  were 
removed  from  Site  24  (45-FE-24),  in 
Ferry  County,  WA.  No  known 
individuals  were  identified.  The  497 
associated  funerary  objects  are  2  arrow 
shaft  smoothers,  1  bone  harpoon,  1  bone 


awl,  2  knives,  6  projectile  points,  1 
string  of  copper  bone  beads,  100 
dentalia  (11  of  which  are  dentalia 
beads),  1  clam  shell  disc  bead,  7  rolled 
copper  beads,  1  hand  maul,  4  bear  penis 
bones,  2  gravers,  13  perforated  elk  teeth, 

1  abalone  gorget,  6  copper  pendants,  5 
worked  bone  fragments,  1  copper 
bracelet,  1  rectangular  perforated  copper 
plate,  52  olivellae,  2  antler  digging 
sticks,  270  glass  beads,  1  shell  bead,  14 
sets  of  wooden  burial  marker  sacks  and 
3  sets  of  “fill-over  burial”  sacks. 

Human  remains  representing  a 
minimum  of  three  individuals  were 
removed  from  Site  31  (45-ST-31),  one- 
quarter  of  a  mile  above  the  Gifford- 
Inchelium  ferry  landing,  in  Stevens 
County,  WA.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Extensive  historic  documentation — 
original  maps,  journal  entries,  field 
notes,  newspaper  articles,  professional 
journal  publications,  and  Archaeology 
of  the  Upper  Coluinbia  Region, 
published  by  Donald  Collier,  Alfred  E. 
Hudson,  and  Arlo  Ford  in  1942,  and 
detailing  their  findings  of  the  original 
excavation — and  documented  burial 
practices,  associated  funerary  object 
typology  (both  pre  and  post-contact), 
and  three  in-depth  osteological  studies, 
all  confirm  that  the  human  remains  are 
Native  American. 

Based  on  the  geographic  location  of 
the  sites,  the  anthropological  analyses  of 
the  human  remains,  such  as  dental 
attrition  and  cranial  deformation,  and 
structural  remnants  found  at  the  sites 
(pit  and  earth  ovens),  it  is  determined 
that  the  human  remains  and  associated 
funerary  objects  are  representative  of 
Plateau  Native  Culture.  The  seven  sites 
fall  within  the  traditional  aboriginal 
territory  of  the  bands  of  Indians  .  ■ 
(Wenatchee,  Nespelem,  Moses- 
Columbia,  Colville,  Okanagan,  Palus, 

San  Poil,  Entiat,  Chelan,  Lake,  and  Chief 
Joseph’s  Band  of  the  Nez  Perce)  that 
now  comprise  the  Confederated  Tribes 
of  the  Colville  Indian  Reservation, 
Washington,  who  were  confederated  in 
1872.  Further,  the  types  of  burial 
practices  (i.e.  pit  inhumations  and  talus 
slopes)  and  funerary  objects  (including 
large  amounts  of  copper),  tribal  oral 
tradition,  and  extensive  historic 
documentation  of  the  original 
excavation,  all  show  that  the  human 
remains  and  associated  funerary  objects 
have  direct  ancestral  ties  to  the  bands  of 
Indians  that  are  now  represented  by  the  ■ 
Confederated  Tribes  of  the  Colville 
Indian  Reservation,  Washington. 

Officials  of  the  Northwest  Museum  of 
Arts  &  Culture  have  determined  that, 
pursuant  to  25  U.S.C.  3001(9),  the 
human  remains  described  above 


represent  the  physical  remains  of  61 
individuals  of  Native  American 
ancestry.  Officials  of  the  Northwest 
Museum  of  Arts  &  Culture  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(A),  the  568  objects  described 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of. death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Northwest  Museum  of  Arts  &  Culture 
have  determined  that,  pursuant  to  25 
U.S.C.  3001(2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Confederated  Tribes  of  the  Colville 
Indian  Reservation,  Washington. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  should 
contact  Mr.  Michael  Holloman, 
Northwest  Museum  of  Arts  &  Culture, 
2316  West  First  Ave.,  Spokane,  WA 
99201,  telephone  (509)  363-5337,  before 
October  25,  2010.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Confederated  Tribes  of  the 
Colville  Indian  Reservation, 

Washington,  may  proceed  after  that  date 
if  no  additional  claimants  come 
forward. 

The  Northwest  Museum  of  Arts  & 
Culture  is  responsible  for  notifying  the 
Confederated  Tribes  of  the  Colville 
Indian  Reservation,  Washington,  that 
this  notice  has  been  published. 

Dated:  September  10,  2010. 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  2010-23926  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4312-50-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
University  of  Montana,  Missoula,  MT 

AGENCY:  National  Park  Service,  Interior. 
.  action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  an  associated  funerary 
object  in  the  possession  of  the 
University  of  Montana,  Missoula,  MT. 
The  human  remains  and  associated 
funerary  object  were  removed  from  a 
location  in  western  Montana  and 
Missoula  County,  MT. 
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This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003(dK3).  The  determinations  in 
this  notice  are  the  sole  responsibility  of 
the  museum,  i'^stitution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains  and 
associated  funerary  object.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Montana,  Department  of  Anthropology, 
professional  staff  in  consultation  with 
representatives  of  the  Confederated 
Salish  &  Kootenai  Tribes  of  the  Flathead 
Reservation,  Montana. 

In  1950,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  a  location  in  western 
Montana.  According  to  a  slip  of  paper 
in  the  box  with  the  human  remains,  the 
burial  was  recovered  from  under  a 
conical  rock  mound  and  appeared  to  be 
a  secondary  burial  of  disarticulated 
bones  and  excavated  by  a  University  of 
Montana  archeological  team,  led  by 
Carling  Malouf.  The  slip  of  paper  also 
indicates  that  the  burial  was  excavated 
from  a  site  “located  a  few  yards  away 
from  those  found  earlier  by  Turney -High 
and  White.”  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Harry  H.  Turney-High  and  Thain 
White  were  known  to  excavate  in 
western  Montana  in  the  vicinity  of  the 
Flathead  Reservation  where  White 
owned  property:  therefore,  museum 
officials  reasonably  believe  that  these 
remains  are  from  western  Montana  and 
from  White’s  private  property  on  the 
Flathead  Reservation.  This  region  was 
occupied  prehistorically  and 
historically  by  the  Salish  and  Kootenai 
tribes. 

In  1952,  human  remains  representing 
a  minimum  of  two  individuals  were 
removed  from  the  University  of 
Montana  campus,  Missoula  County,  MT. 
The  remains  were  excavated  by  Carling 
Malouf.  No  known  individuals  were 
identified.  The  one  associated  funerary 
object  is  a  set  of  glass  beads. 

The  set  of  beads  -  colors,  size, 
manufacture  and  shape  -  provide  both  a 
temporal  period  and  cultural  affiliation. 
According  to  archeologist  W.  Mark 
Timmons,  dyed  beads  were 
manufactured  .starting  in  1850  and  the 
wide  use  of  dyed  beads  peaked  in  the 
1880s.  The  remaining  beads  in  thfe 
collection  appear  to  be  of  an  older 
origin,  and  when  compared  with  the 
beads  recovered  from  the  Saleesh  House 
excavations  they  seem  similar  in  size, 
color,  and  manufacture.  Considering  ’ 
that  the  Saleesh  House  operated  by 


Salish  Tribal  members  until  the  early 
1850s,  and  the  presence  of  only  a  few 
dyed  beads  in  the  assemblage,  a  burial 
date  in  the  range  of  the  1860s  to  the 
1870s  would  seem  to  be  a  reasonable 
inference.  In  addition,  a  tribal 
representative  has  identified  Missoula 
County,  MT,  as  part  of  the  Salish  and 
Kootenai  tribes  traditional  occupation 
area.  This  region  was  occupied 
prehistorically  and  historically  by 
Salish  and  Kootenai  tribes. 

Officials  of  the  University  of  Montana 
have  determined  that,  pursuant  to  25 
U.S.C.  3001(9),  the  human  remains 
described  above  represent  the  physical 
remains  of  three  individuals  of  Native 
American  ancestry.  Officials  of  the 
University  of  Montana  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(3)(A),  the  one  object  described 
above  is  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
University  of  Montana  have  determined 
that,  pursuant  to  25  U.S.C.  3001(2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  Native  American  human 
remains  and  associated  funerary  object 
and  the  Confederated  Salish  &  Kootenai 
Tribes  of  the  Flathead  Reservation, 
Montana. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and/ 
or  associated  funerary  object  should 
contact  John  Douglas,  Chair  and 
Professor,  Department  of  Anthropology, 
University  of  Montana,  32  Campus  Dr., 
Missoula,  MT  39812,  telephone  (406) 
243-4246,  before  October  25,  2010. 
Repatriation  of  the  human  remains  and 
associated  funerary  object  to  the 
Confederated  Salish  &  Kootenai  Tribes 
of  the  Flathead  Reservation,  Montana, 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  University  of  Montana  is 
responsible  for  notifying  the 
Confederated  Salish  &  Kootenai  Tribes 
of  the  Flathead  Reservation,  Montana, 
that  this  notice  has  been  published. 

Dated:  September  10,  2010 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  2010-23915  Filed  9-23-10;  8:45  am] 
BILUNG  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA;  Correction 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice:  correction. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA.  The  human  remains 
were  removed  from  the  Trudeau  Site  in 
West  Feliciana  Parish,  LA. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003(d)(3).  The  determinations  in 
this  notice  are  the  sole  responsibility  of 
the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  in  this  notice. 

This  notice  corrects  the  minimum 
number  of  individuals  reported  in  a 
Notice  of  Inventory  Completion 
published  in  the  Federal  Register  (66 
FR  51464,  October  9,  2001)  from  four  to 
seven  individuals.  These  additional 
individuals  were  found  during  the 
Peabody  Museum’s  ongoing  inventory 
process  since  the  publication  of  the 
original  notice. 

In  the  Federal  Register,  paragraph 
number  2,  page  51464,  is  corrected  by 
substituting  the  following  paragraph: 

In  1972,  individuals  representing 
seven  individuals  were  collected  from 
the  Trudeau  site  in  West  Feliciana 
Parish.  LA,  by  Jeffrey  P.  Brain  as  part  of 
the  Lower  Mississippi  Survey 
expedition.  The  Lower  Mississippi 
Survey  was  a  project  of  Harvard 
University  faculty  in  1972.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  the  Federal  Register,  paragraph 
number  4,  page  51464,  is  corrected  by 
substituting  the  following  paragraph: 

Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  have 
determined  that,  pursuant  to  25  U.S.C.' 
3001(9),  the  human  remains  represent 
the  physical  remains  of  seven 
individuals  of  Native  American 
ancestry.  Officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
also  have  determined  that,  pursuant  to 
25  U.S.C.  3001(2),  there  is  a  relationship 
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of  shared  group  identity  that  can 
reasonably  he  traced  between  the  Native 
American  human  remains  and  the 
Tunica-Biloxi  Indian  Tribe  of  Louisiana. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Patricia  Capone, 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  11  Divinity  Ave., 
Cambridge,  MA  02138,  telephone  (617) 
496-3702,  before  October  25,  2010. 
Repatriation  of  the  human  remains  to 
the  Tunica-Biloxi  Indian  Tribe  of 
Louisiana  may  proceed  after  that  date  if 
no  additional  claimants  come  forward. 

The  Peabody  Museum  of  Archaeology 
and  Ethnology  is  responsible  for 
notifying  the  Tunica-Biloxi  Indian  Tribe 
of  Louisiana  that  this  notice  has  been 
published. 

Dated:  September  10,  2010 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

(FR  Doc.  2010-23906  Filed  9-23-10;  8:45  am) 

BILUNG  CODE  4312-50-S 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  U.S. 
Army  Corps  of  Engineers,  Portland 
District,  Portland,  OR  and  University  of 
Oregon  Museum  of  Natural  and 
Cultural  History,  Eugene,  OR 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
for  which  the  University  of  Oregon 
Museum  of  Natural  and  Cultural 
History,  Eugene,  OR,  and  U.S. 
Department  of  Defense,  Army  Corps  of 
Engineers,  Portland  District,  Portland, 
OR.  have  joint  responsibility.  The 
human  remains  and  associated  funerary 
objects  were  removed  from  a  site  on 
Army  Corps  of  Engineers  land  within 
the  )ohn  Day  Dam  project  area,  Gilliam 
County,  OR. 

This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NACiPRA,  25 
U.S.C.  30()3(d)(3).  The  determinations  in 
this  notice  are  the  sole  responsibility  of 
the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains  and 
associated  funerary  objects.  The 


National  Park  Service  is  not  responsible 
for  the  determinations  in  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
Oregon  Museum  of  Natural  and  Cultural 
History  and  U.S.  Army  Corps  of 
Engineers,  Portland  District, 
professional  staff  in  consultation  with 
representatives  of  the  Confederated 
Tribes  of  the  Warm  Springs  Reservation 
of  Oregon;  Confederated  Tribes  and 
Bands  of  the  Yakama  Nation, 

Washington:  Confederated  Tribes  of  the 
Umatilla  Indian  Reservation,  Oregon; 
and  Nez  Perce  Tribe,  Idaho. 

Native  American  cultural  items 
described  in  this  notice  were  excavated 
under  Antiquities  Act  permits  by  the 
University  of  Oregon,  Eugene,  OR,  on 
Army  Corps  of  Engineers  project  land. 
Following  excavations  at  the  site 
described  below,  and  under  the 
provisions  of  the  permits,  the  University 
of  Oregon  retained  the  collections  for 
preservation. 

Between  1959  and  1968,  human 
remains  representing  a  minimum  of  134 
individuals  were  removed  from  site  35- 
GM-9,  also  known  as  the  Wildcat 
Canyon  site,  Gilliam  County,  OR,  during 
excavations  by  the  University  of  Oregon 
prior  to  construction  of  the  John  Day 
Dam.  No  known  individuals  were 
identified.  The  1,182  associated 
funerary  objects  are  41  projectile  points, 

8  projectile  point  fragments,  2  chert 
bifacial  tips,  6  stone  knives,  2  knife 
fragments,  17  blades,  14  blade 
fragments,  3  crude  chert  bifaces,  1 
bifacially-modified  obsidian  crescent, 

19  scrapers,  4  utilized  flakes,  41  worked 
flakes,  2  cores,  1  worked  shale  piece,  4 
shaft  smoothers,  3  abrading  stones,  8 
gravers,  1  burin,  1  needle,  1  chert  drill, 

3  choppers,  2  hopper  mortars,  2  net 
sinkers,  4  hammerstones,  3  stone  mauls, 

5  pestles,  2  large  pestle  fragments,  84 
basalt  fragments,  3  chert  fragments,  663 
unmodified  flakes,  1  thermally-fractured 
rock,  2  columnar  slabs,  1  fractured 
cobble,  1  flaked  cobble,  1  stone  pendant, 
1  stone  ring,  5  round  stones,  1  girdled 
stone,  2  pierced  stones,  49  pebbles,  1 
girdled  pebble,  9  broken  pebbles,  1 
worked  scoria  piece,  34  dentalium 
shells,  1  pectin  shell,  1  incised  bead,  8 
steatite  beads,  12  bone  beads,  3  vials  of 
bone  beads,  4  fossil  crinoid  beads,  10 
stone  beads,  3  unspecified  beads,  21 
worked  antlers/fragments,  2  vials  of 
antler /bone,  1  vial  of  elk  teeth,  2  faunal 
effigies,  2  awls,  1  bone  tube  fragment,  16 
worked  non-human  bones/fragments,  18 
non-human  bones/fragments,  11  burned 
non-human  bone  fragments,  6  red  ochre 
pieces,  and  1  green  chalk  piece. 

Site  35-GM-9  is  located  along  the 
south  side  shoreline  of  the  Columbia  - 
River,  approximately  9.5  rivef  miles  east 


of  the  John  Day  River  confluence.  The 
multicomponent  site  contains  multiple 
activity  areas  that  are  believed  to  have 
been  repeatedly  occupied  from 
approximately  9,000  B.P.  to  A.D.  1750. 
Site  35-GM-9  frequently  served  as  a 
village,  camping  area  and  cemetery. 

Based  on  distinctive  osteological 
evidence,  the  associated  funerary 
objects  and  the  location  of  the  human 
remains  within  the  site,  all  the 
individuals  have  been  determined  to  be 
Native  American. 

Oral  traditions  and  ethnographic 
reports  indicate  that  site  35-GM-9  lies 
within  the  historic  territory  of  Sahaptin- 
speaking  Tenino  or  Warm  Springs 
peoples  whose  descendants  are 
culturally-affiliated  with  the  present- 
day  Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon.  The 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  is  composed  of 
three  Wasco  bands,  four  Warm  Springs 
bands,  and  Northern  Paiutes.  The 
Columbia  River-based  Wasco  were  the 
easternmost  group  of  Chinookan- 
speaking  Indians.  The  Sahaptin- 
speaking  Warm  Springs  bands  lived 
farther  east  along  the  Columbia  River 
and  its  tributaries.  Northern  Paiutes, 
who  spoke  a  Uto-Aztecan  language, 
historically  occupied  much  of 
southeastern  Oregon.  The  Confederated 
Tribes  of  the  Warm  Springs  Reservation 
of  Oregon  peoples  also  traditionally 
shared  the  site  area  with  relatives  and 
neighbors  whose  descendants  may  be 
culturally  affiliated  with  the  14 
Sahaptin,  Salish  and  Chinookan- 
speaking  tribes  and  bands  of  the 
present-day  Confederated  Tribes  and 
Bands  of  thn  Yakama  Nation, 
Washington.  Yakama  homelands  were 
traditionally  located  on  the  Washington 
side  of  the  Columbia  River  between  the 
eastern  flanks  of  the  Cascade  Range  and 
the  lower  reaches  of  the  Yakima  River 
drainage. 

Officials  of  the  U.S.  Army  Corps  of 
Engineers,  Portland  District,  and 
University  of  Oregon  Museum  of 
Natural  and  Cultural  History,  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(9),  the  human  remains  described 
above  represent  the  physical  remains  of 
at  least  134  individuals  of  Native 
American  ancestry.  Officials  of  the  U.S. 
Army  Corps  of  Engineers,  Portland 
District,  and  University  of  Oregon 
Museum  of  Natural  and  Cultural 
History,  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001(3)(A),  the 
1,182  objects  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  U.S.  Army  Corps  of 
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Engineers,  Portland  District,  and 
University  of  Oregon  Museum  of 
Natural  and  Cultural  History,  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(2),  there  is  a  relationship  of  shared 
group  identity  that  can  he  reasonably 
traced  between  the  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Confederated  Tribes  of 
the  Warm  Springs  Reservation  of 
Oregon  and/or  Confederated  Tribes  and 
Bands  of  the  Yakama  Nation, 
Washington. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  should 
contact  Daniel  Mulligan,  NAGPRA 
Coordinator,  Environmental  Resources 
Branch,  U.S.  Army  Corps  of  Engineers, 
Portland  District,  P.O.  Box  2946, 
Portland,  OR  97208-2946,  telephone 
(503)  808-4768,  before  October  25, 

2010.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon  and/or 
Confederated  Tribes  and  Bands  of  the 
Yakama  Nation,  Washington,  may 
proceed  after  this  date  if  no  additional 
claimants  come  forward. 

The  U.S.  Army  Corps  of  Engineers, 
Portland  District,  is  responsible  for 
notifying  the  Confederated  Tribes  of  the 
Warm  Springs  Reservation  of  Oregon 
and  Confederated  Tribes  and  Bands  of 
the  Yakama  Nation,  Washington,  that 
this  notice  has  been  published. 

Dated:  September  10,  2010 

Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

(FR  Doc.  2010-23903  Filed  9-23-10;  8:45  am) 

BILLING  CODE  4312-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Brigham  Young  University,  Museum  of 
Peoples  and  Cultures,  Provo,  UT 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Brigham  Young 
University,  Museum  of  Peoples  and 
Cultures!,  Provo,  UT.  The  human 
remains  and  associated  funerary  objects 
were  removed  from  Kane  and  San  Juan 
Counties,  UT. 


This  notice  is  published  as  part  of  the 
National  Park  Service’s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003(d)(3).  The  determinations  in 
this  notice  are  the  sole  responsibility  of 
the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  Native 
American  human  remains  and 
asspciated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  in  this  notice. 

Between  1993  and  1996,  a  detailed 
assessment  of  the  human  remains  and 
associated  funerary  objects  was  made  by 
the  Brigham  Young  University,  Museum 
of  Peoples  and  Cultures,  professional 
staff  in  consultation  with 
representatives  of  the  Hopi  Tribe  of 
Arizona;  Kaibab  Band  of  Paiute  Indians 
of  the  Kaibab  Indian  Reservation, 
Arizona;  Ohkay  Owingeh,  New  Mexico 
(formerly  the  Pueblo  of  San  Juan); 

Pueblo  of  Acoma,  New  Mexico;  Pueblo 
of  Cochiti,  New  Mexico;  Pueblo  of 
Isleta,  New  Mexico;  Pueblo  of  Jemez, 
New  Mexico;  Pueblo  of  Laguna,  New 
Mexico;  Pueblo  of  Nambe,  New  Mexico; 
Pueblo  of  Picuris,  New  Mexico;  Pueblo 
of  Pojoaque,  New  Mexico;  Pueblo  of  San 
Felipe,  New  Mexico;  Pueblo  of  San 
Ildefonso,  New  Mexico;  Pueblo  of 
Sandia,  New  Mexico;  Pueblo  of  Santa 
Ana,  New  Mexico;  Pueblo  of  Santa 
Clara,  New  Mexico;  Pueblo  of  Santo 
Domingo,  New  Mexico;  Pueblo  of  Taos, 
New  Mexico;  Pueblo  of  Tesuque,  New 
Mexico;  Pueblo  of  Zia,  New  Mexico;  and 
Zuni  Tribe  of  the  Zuni  Reservation,  New 
Mexico. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  23 
individuals  were  removed  from  four 
unidentified  caves  in  San  Juan  County, 
UT.  Between  1893  and  1894,  Mr. 

Charles  Lang  and  Mr.  Platte  Lyman 
donated  the  human  remains  to  the 
Deseret  Museum,  Salt  Lake  City,  UT, 
which  was  later  incorporated  into  the 
Church  History  Museum  of  the  Church 
of  Jesus  Christ  of  Latter-day  Saints  in 
Salt  Lake  City,  UT.  The  collection 
became  known  as  the  Lang-Lyman 
Collection,  and  was  acquired  by  the 
Museum  of  Peoples  and  Cultures 
through  museum  transfers  in  1966  and 
1995,  and  accessioned  (Catalog  Nos. 

1966.55.1.1,  1966.56.1.1,  1966.57.2.1, 

1966.57.3.1,  1966.57.7.1,  1966.58.1.0, 
1966.58.2.0,  1966.58.3.1,  1966.58.4.1, 

1966.58.5.1,  1966.58.5.2,  1966.58.6.1, 

1966.58.7.1,  1966.58.8.1,  1966.58.9.1, 

1966.58.10.1,  1966.59.1.1,  1966.60.1.1, 

1966.61.1.1,  1966.62.1.1,  1966.62.2.1, 
1966.62.4.0,  and  1966.64.01.1).  No 
known  individuals  were  identified.  The 
127  associated  funerary  objects  are  1 
spear,  1  small  spear,  9  sandals,  6  animal 
skins,  1  net  bag,  1  net,  5  atlatl  darts,  2 
feathered  blankets,  2  buckskin  pouches. 


8  baskets,  1  piece  of  leather,  1  moccasin, 

1  pipe,  1  onyx  pipe  bowl,  14  turkey 
feathers,  1  bundle  of  human  hair,  1  mug, 

1  leather  pouch,  1  piece  of  buckskin,  1 
gourd  container,  60  feathers,  1  bone  awl, 

1  stone  implement,  1  ceramic  bowl,  1 
wooden  pillow,  1  throwing  stick  and  3 
ceramic  vessels. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  an 
unknown  site,  in  either  Kane  or  San 
Juan  County,  UT.  These  remains  are  also 
part  of  the  previously  mentioned  Lang- 
Lyman  Collection,  acquired  and 
accessioned  by  the  Museum  of  Peoples 
and  Cultures  through  museum  transfers 
in  1966  (Catalog  No.  1966.63.1.1).  No 
known  individual  was  identified.  The 
four  associated  funerary  objects  are  one 
basket,  one  feather  and  yucca  blanket, 
one  lot  of  seed  corn  and  one  feather 
blanket. 

Documentation  surrounding  the  Lang- 
Lyman  expedition  indicates  that  all  the 
burials  were  found  within  various  dry 
cave  locations.  This  is  consistent  with 
the  deposition  of  other  known 
prehistoric  Puebloan  burials.  In 
addition,  the  typology  of  the  objects 
found  with  the  human  remains  supports 
the  determination  that  these  burials  are 
affiliated  with  the  prehistoric  Anasazi 
culture. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  three 
individuals  were  removed  from  an 
unknown  location  in  Iceberg  Canyon 
near  Lake  Powell,  San  Juan  County,  UT, 
by  private  individuals.  No  further 
geographical  information  is  known.  In 
1971,  the  human  remains  were  donated 
to  the  Museum  of  Peoples  and  Cultures 
and  were  accessioned  (Catalog  No. 
1971.11.5.0).  No  known  individuals 
were  identified.  The  one  associated 
funerary  objects  is  one  lot  of  clothing 
fragments. 

A  twisted  fragment  of  animal  hide 
present  on  one  of  the  sets  of  the  human 
remains  may  represent  the  remains  of  a 
Basketmaker-style  rabbitskin  robe. 

Based  on  the  presence  of  the  clothing 
fragments,  it  is  reasonably  determined 
that  the  burials  date  to  either  the  late 
Basketmaker  or  early  Pueblo  era  of  the 
Anasazi  culture.  Based  on  the  period  to 
which  the  burials  date  and  the  general 
location  in  w'hich  they  were  found, 
museum  officials  have  determined  that 
the  burials  are  prehistoric  Anasazi  and 
affiliated  with  modern  Puebloan 
cultures. 

In  1971,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  42Sa2110,  Nancy 
Patterson  Village,  in  Montezuma 
Canyon,  San  Juan  County,  UT,  by  Nancy 
Patterson.  The  human  remains  were 
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donated  to  the  Museum  of  Peoples  and  - 
Cultures  later  that  same  year  and 
accessioned  (Catalog  No.  1971.46.3-13). 
No  known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

In  1980,  human  remains  representing 
a  minimum  of  two  individuals  were 
removed  from  42Sa2110,  Nancy 
Patterson  Village,  in  Montezuma 
Canyon,  San  Juan  County,  UT.  The 
human  remains  were  donated  to  the 
Museum  of  Peoples  and  Cultures  later 
that  same  year  and  accessioned  (Catalog 
Nos.  1980.9.16.0  and  1980.9.17.0).  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

The  Nancy  Patterson  Village 
(42Sa2110)  was  principally  excavated  as 
a  Brigham  Young  University  field 
school  from  1983-1986.  The  collections 
from  this  period  are  not  held  at  the 
museum.  Prior  to  that  time,  smaller 
collections  were  gathered  fi’om  the 
surface  of  the  site  during  various  field 
trips,  which  were  led  by  Brigham  Young 
University  Department  of  Anthropology 
faculty.  Based  on  the  presence  of 
Anasazi-type  ceramics  and  architecture 
at  the  site,  these  burials  have  been 
determined  to  be  prehistoric  Anasazi 
and  affiliated  with  modern  Puebloan 
cultures. 

At  an  unknown  date,  human  remains 
representing  a’minimum  of  one 
individual  were  removed  from  an 
unknown  location  within  Montezuma 
Canyon,  San  Juan  County,  UT.  In  1972, 
the  human  remains  were  donated  to  the 
Museum  of  Peoples  and  Cultures  by  a 
private  individual  and  accessioned 
(Catalog  Nos.  1972.51.0.0-1972.51.0.9). 
No  further  information  regarding  the 
collection  is  known.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

The  human  remains  appear  to  date  to 
approximately  the  Basketmaker/Pueblo 
period.  Based  on  the  time  period  to 
which  this  burial  dates  and  the  general 
location  of  the  site,  museum  officials 
have  determined  that  this  burial  is 
prehistoric  Anasazi  and  affiliated  with 
modern  Puebloan  cultures. 

In  1974,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  42Sa3786,  White  Mesa, 
San  Juan  County,  UT.  This  site  was 
surveyed  by  Brigham  Young  University 
as  part  of  a  transmission  line  project 
contracted  by  Utah  Power  and  Light.  In 
1976,  the  collection  fi'om  that  project 
was  donated  to  the  Museum  of  Peoples 
and  Cultures  and  accessioned  (Catalog 
Nos.  1976.52.45.1—16).  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

In  1984,  Dr.  Dale  Berge  published  a 
report  on  the  collection  from  White 
Mesa  entitled  “Archaeological 


Investigations  of  the  Pinto- Abajo 
Transmission  Line,  San  Juan  County, 
Utah.”  Based  on  the  presence  of  ■ 
Anasazi-type  ceramics  and  architecture 
at  the  site,  the  individual  has  been 
determined  to  be  prehistoric  Anasazi 
and  affiliated  with  modern  Puebloan 
cultures. 

At  an  unknown  date,  human  remaips 
representing  a  minimum  of  one 
individual  were  removed  from  an 
unknown  site.  In  1981,  the  Museum  of 
Peoples  and  Cultures  received  and 
accessioned  the  human  remains  from  a 
private  individual  (Catalog  No. 
1981.5.1.1).  Museum  records  indicate 
that  this  individual  received  the  human 
remains  from  a  third  source,  who 
reportedly  acquired  the  remains  from  a 
dry  cave  in  San  Juan  County,  west  of 
Blanding,  UT.  No  further  provenience 
information  is  known.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Museum  records  indicate  that  the 
original  collector  reported  the  skull  to 
be  prehi.storic  Anasazi/Basketmaker. 
Based  on  the  provenience  and 
appearance  of  the  human  remains,  and 
without  the  presence  of  contradictory 
information,  museum  personnel  have 
reasonably  concluded  that  this 
individual  is  most  likely  prehistoric 
Anasazi,  and  therefore  affiliated  with 
modern  Puebloan  cultures. 

In  1983,  human  remains  representing 
a  minimum  of  two  individuals  were 
removed  from  42Ka2574,  Hog  Creek,  on 
the  north  edge  of  Hog  Creek  Canyon, 
Kane  County,  UT,  by  Brigham  Young 
University’s  Office  of  Public 
Archaeology,  as  part  of  a  construction 
mitigation  project  for  the  relocation  of 
US  Highway  89.  In  1984,  the  collection 
was  donated  to  the  Museum  of  Peoples 
and  Cultures.  No  known  individuals 
were  identified.  The  six  associated 
funerary  objects  are  one  bone  pendant, 
one  mano  fragment,  three  stone  beads 
and  one  lot  of  numerous  bead 
fragments. 

The  site  was  later  reported  in  a  1987 
publication:  “Archaeological  Excavation 
at  Hog  Creek  Canyon  Dune  Site 
42Ka2574,  Hog  Creek  Canyon,  Kane 
County  Utah.”  Based  on  a  radiocarbon 
sample  taken  from  the  matrix  of  the 
burials,  the  Hog  Creek  site  was 
determined  to  be  prehistoric 
Basketmaker/ Anasazi  and  affiliated  with 
modern  Puebloan  cultures. 

Between  1969  and  1973,  human 
remains  representing  a  minimum  of  one 
individual  were  removed  from  42Sa971, 
Monument  Village,  at  the  convergence 
of  Montezuma  Canyon  and  Monument 
Canyon,  San  Juan  County,  UT,  by  a 
Brigham  Young  University  field  school. 
In  1988,  the  human  remains  were 


donated  and  accessioned  (Catalog  No. 
1988.164.168.0).  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

The  collection  was  reported  in  two 
Brigham  Young  University  publications. 
The  first  report,  “A  Preliminary  Study  of 
an  Anasazi  Settlement  (42Sa971)  Prior 
to  AD  900  in  Montezuma  Canyon.  San 
Juan  County,  Southeastern  Utah”  was 
written  by  Gregory  Patterson.  The 
second  report,  “A  Preliminary 
Classification  of  Anasazi  Ceramics  from 
Montezuma  Canyon,  San  Juan  County, 
Southeastern  Utah”  was  written  by  Dr. 
Donald  Forsyth.  Based  on  the  presence 
of  Anasazi-type  ceramics  and 
architecture  at  the  site*  the  human 
remains  were  determined  to  be 
prehistoric  Anasazi  and  affiliated  with 
modern  Puebloan  cultures. 

Archeological  data,  artifact  typology 
and  cultural  components  at  each  of  the 
above-mentioned  sites  supports  the 
determination  that  the  human  remains 
are  Ancestral  Puebloan.  The  Ancestral 
Puebloans  are  a  prehistoric  culture,  and 
are  reasonably  determined  to  be  linked 
to  modern  Puebloan  cultures  through 
geography,  culture  history,  oral  history 
and  anthropological  information.  The 
folklore  of  modern  pueblos  places  them 
in  the  Ancestral  Puebloan  area  since 
prehistoric  times.  In  addition, 
anthropological  studies  have 
demonstrated  a  continuity  of  culture 
between  the  modern  pue’olos  and  the 
Ancestral  Puebloans. 

Officials  of  the  Museum  of  Peoples 
and  Cultures  have  determined  that, 
pursuant  to  25  U.S.C.  3001(9),  the 
human  remains  described  above 
represent  the  physical  remains  of  36 
individuals  of  Native  American 
Ancestry.  Officials  t)f  the  Museum  of 
Peoples  and  Cultures  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(3)(A),  the  138  objects  described 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Museum  of  Peoples  and  Cultures  have 
determined  that  there  is  a  relationship 
of  shared  group  identity  which  can 
reasonably  be  traced  between  the 
human  remains  and  associated  funerary 
objects  and  the  Hopi  Tribe  of  Arizona; 
Kaibab  Band  of  Paiute  Indians  of  the 
Kaibab  Indian  Reservation,  Arizona; 
Pueblo  of  Acoma,  New  Mexico;  Pueblo 
of  Laguna,  New  Mexico;  Pueblo  of 
Pojoaque,  New  Mexico;  Pueblo  of 
Sandia,  New  Mexico;  Pueblo  of  San 
Felipe,  New  Mexico;  Pueblo  of  San 
Ildefonso,  New  Mexico;  Pueblo  of  Santa 
Clara,  New  Mexico;  Pueblo  of  Santa 
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Domingo,  New  Mexico;  and  Zuni  Tribe 
of  the  Zuni  Reservation,  New  Mexico. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  should 
contact  Paul  Stavast,  Museum  of 
Peoples  and  Cultures,  Brigham  Young 
University,  105  Allen  Hall,  Provo,  UT 
84602-3600,  telephone  (801)  422-0018, 
before  October  25,  2010.  Repatriation  of 
the  human  remains  and  associated 
funerary  objects  to  the  Hopi  Tribe  of 
Arizona;  Kaibab  Band  of  Paiute  Indians 
of  the  Kaibab  Indian  Reservation, 
Arizona;  Pueblo  of  Acoma,  New  Mexico; 
Pueblo  of  Laguna,  New  Mexico;  Pueblo 
of  Pojoaque,  New  Mexico;  Pueblo  of 
Sandia,  New  Mexico;  Pueblo  of  San 
Felipe,  New  Mexico;  Pueblo  of  San 
Ildefonso,  New  Mexico;  Pueblo  of  Santa 
Clara,  New  Mexico;  Pueblo  of  Santa 
Domingo,  New  Mexico;  and  Zuni  Tribe 
of  the  Zuni  Reservation,  New  Mexico, 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  Museum  of  Peoples  and  Cultures 
are  responsible  for  notifying  the  Hopi 
Tribe  of  Arizona;  Kaibab  Band  of  Paiute 
Indians  of  the  Kaibab  Indian 
Reservation,  Arizona;  Ohkay  Owingehm 
New  Mexico;  Pueblo  of  Acoma,  New 


Mexico;  Pueblo  of  Cochiti,  New  Mexico; 
Pueblo  of  Isleta,  New  Mexico;  Pueblo  of 
Jemez,  New  Mexico;  Pueblo  of  Laguna, 
New  Mexico;  Pueblo  of  Nambe,  New 
Mexico;  Pueblo  of  Picuris,  New  Mexico; 
Pueblo  of  Pojoaque,  New  Mexico; 
Pueblo  of  San  Felipe,  New  Mexico; 
Pueblo  of  San  Ildefonso,  New  Mexico; 
Pueblo  of  Sandia,  New  Mexico;  Pueblo 
of  Santa  Ana,  New  Mexico;  Pueblo  of 
Santa  Clara,  New  Mexico;  Pueblo  of 
Santo  Domingo,  New  Mexico;  Pueblo  of 
Taos,  New  Mexico;  Pueblo  of  Tesuque, 
New  Mexico;  Pueblo  of  Zia,  New 
Mexico;  and  Zuni  Tribe  of  the  Zuni 
Reservation,  New  Mexico,  that  this 
notice  has  been  published. 

Dated:  September  10,  2010 
Sherry  Hutt, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  2010-23901  Filed  9-23-10;  8:45  am] 
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Service  Standing  Performance  Review 
Boards 

AGENCY:  Department  of  Justice. 

Federal  Register  2010 


action:  Notice  of  Department  of 
Justice’s  standing  members  of  the  Senior 
Executive  Service  Performance  Review 
Boards. 


SUMMARY:  Pursuant  to  the  requirements 
of  5  U.S.C.  4314(c)(4),  the  Department  of 
Justice  announces  the  membership  of  its 
2010  Senior  Executive  Service  (SES) 
Standing  Performance  Review  Boards 
(PRBs).  The  purpose  of  a  PRB  is  to 
provide  fair  and  impartial  review  of  SES 
performance  appraisals,  bonus 
recommendations  and  pay  adjustments. 
The  PRBs  will  make  recommendations 
regarding  the  final  performance  ratings 
to  be  assigned,  SES  bonuses  and/or  pay 
adjustments  to  be  awarded. 

FOR  FURTHER  INFORMATION  CONTACT:  Rod 

Markham,  Director,  Human  Resources, 
Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530;  (202)  514-4350. 

Lee  J.  Lohhus, 

Assistant  Attorney  General  for 
Administration. 


Name 

Position  Title 

BIES,  JOHN  E .  1 

RICHARDSON,  MARGARET  .  | 

Office  of  the  Attorney  General — AG 

COUNSELOR  TO  THE  ATTORNEY  GENERAL 

COUNSELOR  TO  THE  ATTORNEY  GENERAL  FOR  EXECUTIVE  BRANCH  RELATIONS 

Office  of  the  Deputy  Attorney  General — DAG 

GRINDLER,  GARY  G . 

MARGOLIS,  DAVID  . 

SCHOOLS,  SCOTT  N . 

DELERY,  STUART  F . 

WEINER,  ROBERT  N . . .' . 

MONACO,  LISA  .  j 

BURROWS,  CHARLOTTE  .  1 

BAKER,  JAMES  . 

□  BIN,  NANCY  .  1 

PRINCIPAL  ASSOCIATE  DEPUTY  ATTORNEY  GENERAL 

ASSOCIATE  DEPUTY  ATTORNEY  GENERAL 

ASSOCIATE  DEPUTY  ATTORNEY  GENERAL 

ASSOCIATE  DEPUTY  ATTORNEY  GENERAL 

ASSOCIATE  DEPUTY  ATTORNEY  GENERAL 

ASSOCIATE  DEPUTY  ATTORNEY  GENERAL 

ASSOCIATE  DEPUTY  ATTORNEY  GENERAL 

ASSOCIATE  DEPUTY  ATTORNEY  GENERAL 

CHIEF  PRIVACY  AND  CIVIL  LIBERTIES  OFFICER 

Office  of  the  Associate  Attorney  General — OASG 

GUERRA,  JOSEPH  R . 

GREENFELD,  HELAINE  ANN  . 

CHUN,  A.  MARISA  . 

HIRSCH,  SAMUEL  . . 

MASON,  KAROL  V . 

TRIBE,  LARRY  H . 

!  PRINCIPAL  DEPUTY  ASSOCIATE  ATTORNEY  GENERAL 

DEPUTY  ASSOCIATE  ATTORNEY  GENERAL 

DEPUTY  ASSOCIATE  ATTORNEY  GENERAL 

DEPUTY  ASSOCIATE  ATTORNEY  GENERAL 

DEPUTY  ASSOCIATE  ATTORNEY  GENERAL 

SENIOR  COUNSELOR  FOR  ACCESS  TO  JUSTICE 

Office  of  the  Solicitor  General — OSG 

KATYAL,  NEAL  K . 

KNEEDLER,  EDWIN  S . 

DREEBEN,  MICHAEL  R.  ; . 

STEWART,  MALCOLM  L . 

PRINCIPAL  DEPUTY  SOLICITOR  GENERAL 

DEPUTY  SOLICITOR  GENERAL 

DEPUTY  SOLICITOR  GENERAL 

DEPUTY  SOLICITOR  GENERAL 

Antitrust  Division— ATR 

SOVEN,  JOSHUA  H .  i  CHIEF,  LITIGATION  I  SECTION 

HAMMOND,  SCOTT  D .  I  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 
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Name 

Position  Title 

SIEGEL,  MARC  . 

DAVIS,  NEZIDA  S . 

WATSON,  SCOTT  M . 

GIORDANO,  RALPH  T . 

CONNOLLY,  ROBERT  E . 

WARREN,  PHILLIP  H . 

ARMINGTON,  EUZABETH  J . 

HAND,  EDWARD  T . 

SCOTT  JR.,  CLAUDE  F . 

DIRECTOR  OF  CRIMINAL  ENFORCEMENT 

CHIEF,  ATLANTA  FIELD  OFFICE 

CHIEF,  CLEVELAND  FIELD  OFFICE 

CHIEF,  NEW  YORK  FIELD  OFFICE 

CHIEF,  PHILADELPHIA  FIELD  OFFICE 

CHIEF,  SAN  FRANCISCO  FIELD  OFFICE 

ECONOMIST  ADVISOR 

CHIEF,  FOREIGN  COMMERCE  SECTION 

ATTORNEY  ADVISOR 

Bureau  of  Alcohol,  Tobacco,  Firearms,  and  Explosives — ATF 


MELSON,  KENNETH  E . 

CHAIT,  MARK  R . 

MICHALIC,  VIVIAN  B . 

TORRES,  JULIE  . 

BOXLER,  MICHAEL  B . 

MCMAHON  JR.,  WILLIAM  G . 

HERBERT,  ARTHUR  W . 

FICARETTA,  TERESA  G . 

FORD,  WILFRED  L . 

MARTIN,  STEPHEN  K . 

MCDERMOND,  JAMES  E . 

STINNETT,  MELANIE  S . 

MASSEY.  KENNETH . 

LOGAN,  MARK  . 

STUCKO,  AUDREY  M . 

HOLGATE,  HENRY  R . 

BELL.  WILLIAM  L . 

MCCABE  III,  HARRY  L . 

ETHRIDGE,  MICHAEL  W . 

RUBENSTEIN,  STEPHEN  R . 

LOOS,  ELEANER  R . 

GANT,  GREGORY  K.  . 

STOOP,  THERESA  R . 

GRAHAM,  ZEBEDEE  T . 

TRAVER,  ANDREW  L  . . 

SADOWSKI,  CHRISTOPHER  P. 

CHAMPION,  ROBERT  R . 

RICHARDSON,  MARVIN  G . 

BRANDON,  THOMAS  E . 

WEBB,  JAMES  D . 

GLEYSTEEN,  MICHAEL  P . 

TORRES,  JOHN  A . 

VIDO,  PAUL  J . 

BARRERA,  HUGO  J . 

ANDERSON,  GLENN  N . 

DURHAM,  PHILLIP  M . 

TURK,  RONALD  B . 

HORACE,  MATTHEW  W . 

POTTER,  MARK  W . 

NEWELL,  WILLIAM  D . 

HERKINS,  STEPHEN  C . 

CRENSHAW,  KELVIN  N . 

ZAPOR,  BERNARD  J . 

O'BRIEN,  VIRGINIA  T . 

DOMENECH,  EDGAR  A . 


DEPUTY  DIRECTOR 

ASSISTANT  DIRECTOR,  FIELD  OPERATIONS 
CHIEF  OF  STAFF 

DEPUTY  ASSISTANT  DIRECTOR,  FIELD  OPERATIONS— EAST 
DEPUTY  ASSISTANT  DIRECTOR,  FIELD  OPERATIONS— CENTRAL 
DEPUTY  ASSISTANT  DIRECTOR,  FIELD  OPERATIONS— WEST 
ASSISTANT  DIRECTOR,  ENFORCEMENT  PROGRAM  AND  SERVICES  ' 

DEPUTY  ASSISTANT  DIRECTOR,  ENFORCEMENT  PROGRAM 
ASSISTANT  DIRECTOR,  OFFICE  OF  STRATEGIC  INTELLIGENCE 

DEPUTY  ASSISTANT  DIRECTOR,  OFFICE  OF  STRATEGIC  INTELLIGENCE  AND  INFOR¬ 
MATION 

ASSISTANT  DIRECTOR,  OFFICE  OF  PUBLIC  AND  GOVERNMENTAL  AFFAIRS 
ASSISTANT  DIRECTOR,  OFFICE  OF  PROFESSIONAL 

DEPUTY  ASSISTANT  DIRECTOR,  OFFICE  OF  PROFESSIONAL  RESPONSIBILITY- AND 
SECURITY  OPERATIONS  • 

ASSISTANT  DIRECTOR,  TRAINING  AND  PROFESSIONAL  RESPONSIBILITY  AND  SECU¬ 
RITY  OPERATIONS 

DEPUTY  ASSISTANT  DIRECTOR,  TRAINING  AND  PROFESSIONAL  DEVELOPMENT 

ASSISTANT  DIRECTOR,  SCIENCE  AND  TECHNOLOGY 

DEPUTY  ASSISTANT  DIRECTOR,  SCIENCE  AND  TECHNOLOGY 

DEPUTY  ASSISTANT  DIRECTOR,  INDUSTRY  OPERATIONS 

DIRECTOR,  LABORATORY  SERVICES 

CHIEF  COUNSEL 

ASSOCIATE  CHIEF  COUNSEL,  ADMINISTRATION  AND  ETHICS 

SPECIAL  AGENT  IN  CHARGE,  ATLANTA 

SPECIAL  AGENT  IN  CHARGE,  BALTIMORE 

SPECIAL  AGENT  IN  CHARGE,  CHARLOTTE 

SPECIAL  AGENT  IN  CHARGE,  CHICAGO 

SPECIAL  AGENT  IN  CHARGE,  COLUMBUS 

SPECIAL  AGENT  IN  CHARGE,  DALLAS 

SPECIAL  AGENT  IN  CHARGE,  DENVER 

SPECIAL  AGENT  IN  CHARGE,  DETROIT 

SPECIAL  AGENT  IN  CHARGE,  HOUSTON 

SPECIAL  .AGENT  IN  CHARGE,  KANSAS  CITY 

SPECIAL  AGENT  IN  CHARGE,  LOS  ANGELES 

SPECIAL  AGENT  IN  CHARGE,  LOUISVILLE 

SPECIAL  AGENT  IN  CHARGE,  MIAMI 

SPECIAL  AGENT  IN  CHARGE,  NASHVILLE 

SPECIAL  AGENT  IN  CHARGE,  NEW  ORLEANS 

SPECIAL  AGENT  IN  CHARGE,  NEW  YORK 

SPECIAL  AGENT  IN  CHARGE,  NEWARK 

SPECIAL  AGENT  IN  CHARGE,  PHILADELPHIA 

SPECIAL  AGENT  IN  CHARGE,  PHOENIX 

SPECIAL  AGENT  IN  CHARGE,  SAN  FRANCISCO 

SPECIAL  AGENT  IN  CHARGE,  SEATTLE 

SPECIAL  AGENT  IN  CHARGE,  ST.  PAUL 

SPECIAL  AGENT  IN  CHARGE,  TAMPA 

SPECIAL  AGENT  IN  CHARGE,  WASHINGTON,  D.C. 


Bureau  of  Prisons — BOP 


LAPPIN,  HARLEY  G . 

WHITE,  KIM  M . 

LAIRD,  PAUL  A . 

KANE,  THOMAS  R . 

ADAMS,  VANESSA  P . 

THIGPEN  SR.,  MORRIS  L.  . 

DALIUS,  WILLIAM  F.  JR  . 

DODRILL,  D.  SCOTT  . 

SAMUELS,  CHARLES  E.  JR 


DIRECTOR 

ASSISTANT  DIRECTOR  FOR  HUMAN  RESOURCES 
ASSISTANT  DIRECTOR,  INDUSTRIES,  EDUCATION  AND 
ASSISTANT  DIRECTOR,  INFORMATION,  POLICY,  AND  PUBLIC 
ASSISTANT  DIRECTOR,  PROGRAM  REVIEW  DIVISION 
DIRECTOR,  NATIONAL  INSTITUTE  OF  CORRECTIONS 
ASSISTANT  DIRECTOR  FOR  ADMINISTRATION 
!  ASSISTANT  DIRECTOR,  CORRECTIONAL  PROGRAMS  DIVISION 
1  SENIOR  DEPUTY  ASSISTANT  DIRECTOR  OF  CORRECTIONAL  PROGRAMS  DIVISION 
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I  KENNEY,  KATHLEEN  M.  . . 

KENDALL,  PAUL  F . 

EICHENLAUB,  LOUIS  C . 

BERKEBILE,  DAVID  . 

HICKEY,  DEBORAH  A . 

HOGSTEN,  KAREN  F . 

CAULEY,  EDWIN  K . 

WILSON,  ERIC  D . 

CARAWAY,  JOHN  . 

REVELL,  SARA  M . 

JOHNS,  TRACY  W . 

CASTILLO,  JUAN  D . 

O’BRIEN,  TERENCE  T . 

STANSBERRY,  PATRICIA  R . 

ZIEGLER,  JOEL  . 

DEBOO,  KUMA  J . 

NALLEY,  MICHAEL  K . 

DANIELS,  CHARLES  A . 

DAVIS,  BLAKE  R . 

CROSS  JR.,  JAMES  . 

HOLLINGSWORTH,  LISA  W . 

RIOS,  RICARDO  . 

MARBERRY,  HELEN  J . 

CHESTER,  CLAUDE  . 

JETT,  BRIAN  R . 

ANDERSON,  MARTY  C . 

HOLINKA-WURDEMAN,  CAROL  J. 

NORWOOD,  JOSEPH  L . 

GRONDOLSKY,  JEFF  F . 

ZICKEFOOSE,  DONNA  R . 

TERRELL,  DUDLEY  J . 

HASTINGS,  SUZANNE  R . 

KILLIAN,  JANICE  M . 

SCHULT,  DEBORAH  G . 

MARTINEZ,  RICARDO  . 

HOLT,  RONNIE  R . 

BLEDSOE,  BRYAN  A . 

LONGLEY,  ARCHELAUS  . 

HUFFORD,  HOWARD  L . 

MALDONADO  JR.,  GERARDO  . 

OUTLAW,  TIMOTHY  C . . . 

YOUNG  JR.,  JOSEPH  P . 

SHERROD,  WILLIAM  . 

LEDEZMA,  HECTOR  A . 

KASTNER,  PAUL  A . 

FOX,  JOHN  B . 

KEFFER,  JOSEPH  . 

JOSLIN,  DANIEL  M . 

HOLT,  RAYMOND  E . 

RATHMAN,  JOHN  T . 

DREW,  DARRYL  . 

MIDDLEBROOKS,  SCOTT  A.  ....... 

AUGUSTINE,  PAIGE  A . 

MCGREW,  LINDA  T . 

KELLER,  JEFFERY  A . 

HAYNES,  ANTHONY  . 

PEARSON, BRUCE  A . 

DREW,  DARLENE  . 

MITCHELL,  MARY  M . 

RIVERA,  MILDRED  . 

OWEN,  JOHN  R . 

MARTINEZ,  JERRY  C . 

MCFADDEN,  ROBERT  E . 

SMITH,  DENNIS  R . 

APKER  JR.,  LIONEL  C . 

RIOS  JR.,  HECTOR  . 

IVES,  RICHARD  B . 

COPENHAVER,  PAUL  J . 

SANDERS,  LINDA  L . 

QUINTANA,  FRANCISCO  J . 

THOMAS,  JEFFREY  E . 


ASSISTANT  DIRECTOR,  OFFICE  OF  GENERAL  COUNSEL 
SENIOR  COUNSEL 

REGIONAL  DIRECTOR,  MIDDLE  ATLANTIC  REGION 
WARDEN,  USP,  BIG  SANDY,  KY 
WARDEN,  FMC,  LEXINGTON,  KY 
WARDEN,  FCI,  MANCHESTER,  KY 
WARDEN,  FCI,  MCDOWELL,  WV  , 

WARDEN,  USP,  MCCREARY,  KY 

WARDEN,  FCI,  CUMBERLAND,  MD 

WARDEN,  FCC,  BUTNER,  NC 

WARDEN,  FCI,  MEDIUM-1,  BUTNER,  NC 

WARDEN,  FCI,  MEMPHIS,  TN 

WARDEN,  USP,  LEE,  VA 

WARDEN,  FCC,  PETERSBURG,  VA 

WARDEN,  FCI,  BECKLEY,  WV 

WARDEN,  FCI,  GILMER,  WV 

REGIONAL  DIRECTOR,  NORTH  CENTRAL  REGION 

WARDEN,  USP,  HIGH,  FLORENCE,  CO 

WARDEN,  FCC,  FLORENCE,  CO 

WARDEN,  FCI,  GREENVILLE,  IL 

WARDEN,  USP,  MARION,  IL 

WARDEN,  FCI,  PEKIN,  IL 

WARDEN,  FCC,  TERRE  HAUTE,  IN 

WARDEN,  USP,  LEAVENWORTH,  KS 

WARDEN,  FMC,  ROCHESTER,  MN 

WARDEN,  USMCFP,  SPRINGFIELD,  MO 

WARDEN,  FCI,  OXFORD,  Wl 

REGIONAL  DIRECTOR,  NORTHEAST  REGION 

WARDEN,  FMC,  DEVENS,  MA 

WARDEN,  FCI,  FORT  DIX,  NJ  . 

WARDEN,  MDC,  BROOKLYN,  NY 

WARDEN,  MCC,  NEW  YORK,  NY 

WARDEN,  FCI,  OTISVILLE,  NY 

WARDEN,  FCI,  RAY  BROOK,  NY 

WARDEN,  FCC,  ALLENWOOD,  PA 

WARDEN,  USP,  CANAAN,  PA 

WARDEN,  USP,  LEWISBURG,  PA 

WARDEN.  FCI,  MCKEAN,  PA 

WARDEN,  FCI,  SCHUYLKILL,  PA 

REGIONAL  DIRECTOR,  SOUTH  CENTRAL  REGION 

WARDEN.  FCC,  FORREST  CITY,  AR 

WARDEN,  FCC,  OAKDALE,  LA 

WARDEN,  USP,  POLLUCK,  LA 

WARDEN,  FCI,  EL  RENO,  OK 

WARDEN,  FTC,  OKLAHOMA  CITY,  OK 

WARDEN,  FCC,  BEAUMONT,  TX 

WARDEN,  FMC,  CARSWELL,  TX 

WARDEN,  FCI,  THREE  RIVERS,  TX 

REGIONAL  DIRECTOR,  SOUTHEAST  REGION 

WARDEN,  FCI,  TALLADEGA,  AL 

WARDEN,  FCC,  COLEMAN,  FL 

WARDEN,  USP,  COLEMAN-I,  COLEMAN.  FL 

WARDEN,  FCI,  MARIANNA,  FL 

WARDEN,  FDC,  MIAMI,  FL 

WARDEN,  USP,  ATLANTA,  GA 

WARDEN.  FCI,  JESUP,  GA 

WARDEN,  FCC,  YAZOO  CITY,  MS 

WARDEN,  FCI,  BENNETTSVILLE,  SC 

WARDEN,  FCI,  EDGEFIELD,  SC 

WARDEN,  FCI,  ESTILL,  SC 

WARDEN,  FCI,  WILLIAMSBURG,  SC 

WARDEN,  MDC,  GUAYNABO,  PUERTO  RICO 

REGIONAL  DIRECTOR,  WESTERN  REGION 

WARDEN,  FCI,  PHOENIX,  AZ 

WARDEN,  USP,  TUSCON,  AZ 

WARDEN,  USP,  ATWATER,  CA 

WARDEN.  FCI,  HERLONG,  CA 

WARDEN,  FCI,  MENDOTA,  CA 

WARDEN,  FCC,  LOMPOC,  CA 

WARDEN,  FCC,  VICTORVILLE,  CA 

WARDEN,  FCI,  SHERIDAN,  OR 
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Civil  Division — CIV 


ZWICK,  KENNETH  L . 

BRINKMANN,  BETH  S . 

KOPP,  ROBERT  E . 

KANTER,  WILLIAM  G . 

LETTER,  DOUGLAS  N . 

STERN,  MARK  B . 

LOEB,  ROBERT  M . 

MCINTOSH,  SCOTT  R . 

HERTZ,  MICHAEL  F . 

BRANDA,  JOYCE  R . 

GRANSTON,  MICHAEL  D . 

ANDERSON,  DANIEL  R . 

KOHN,  J.  CHRISTOPHER  . 

KIRSCHMAN  JR..  ROBERT  E. 

STEMPLEWICZ,  JOHN  . 

HOLLIS,  ROBERT  MARK  . 

FARGO,  JOHN  J . 

HAUSKEN,  GARY  L . 

DAVIDSON,  JEANNE  E . 

SNEE,  BRYANT  G . 

HUGHES,  TODD  M . 

GERSHENGORN,  IAN  H . 

GARVEY,  VINCENT  MORGAN 

SHAPIRO,  ELIZABETH  J . 

COPPOLINO,  ANTHONY  J . 

RIVERA,  JENNIFER  D . 

LIEBER,  SHEILA  M . 

RUDY.  SUSAN  K . 

BAXTER,  FELIX  V.  . . 

THIROLF,  EUGENE  M . 

ORRICK,  WILLIAM  H . 

HUSSEY,  THOMAS  W.- . 

MCCONNEL,  DAVID  M . 

KLINE.  DAVID  J . 

RAVEL,  ANN  MILLER  . 

FROST,  PETER  F . 

O’MALLEY.  BARBARA  B . 

GARREN,  TIMOTHY  PATRICK 

ROGERS,  MARK  W . 

GLYNN,  JOHN  PATRICK  . 

PYLES,  PHYLLIS  J . 

HUNT,  JOSEPH  H . 


DIRECTOR,  OFFICE  OF  MANAGEMENT  PROGRAMS 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

DIRECTOR,  APPELLATE  STAFF 

DEPUTY  DIRECTOR,  APPELLATE  STAFF 

APPELLATE  LITIGATION  COUNSEL 

APPELLATE  LITIGATION  COUNSEL 

SENIOR  LEVEL  APELLATE  COUNSEL 

SENIOR  LEVEL  APELLATE  COUNSEL 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

DIRECTOR,  COMMERCIAL  LITIGATION  BRANCH 

DEPUTY  DIRECTOR.  COMMERCIAL  LITIGATION  BRANCH 

DEPUTY  DIRECTOR,  COMMERCIAL  LITIGATION  BRANCH 

DIRECTOR,  COMMERCIAL  LITIGATION  BRANCH 

DEPUTY  DIRECTOR,  COMMERCIAL  LITIGATION  BRANCH 

SENIOR  TRIAL  ATTORNEY 

DIRECTOR,  COMMERCIAL  LITIGATION  BRANCH 

DIRECTOR,  COMMERCIAL  LITIGATION  BRANCH 

SENIOR  PATENT  ATTORNEY 

DIRECTOR,  COMMERCIAL  LITIGATION  BRANCH 

DEPUTY  DIRECTOR.  COMMERCIAL  LITIGATION  BRANCH 

DEPUTY  DIRECTOR,  COMMERCIAL  LITIGATION  BRANCH 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

DEPUTY  BRANCH  DIRECTOR 

DEPUTY  BRANCH  DIRECTOR 

SPECIAL  LITIGATION  COUNSEL 

BRANCH  DIRECTOR 

DEPUTY  BRANCH  DIRECTOR 

SENIOR  TRIAL  ATTORNEY 

BRANCH  DIRECTOR 

DIRECTOR,  OFFICE  OF  CONSUMER  LITIGATION 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

DIRECTOR,  APPELLATE  LITIGATION 

DEPUTY  DIRECTOR,  APELLATE  SECTION 

FEDERAL  DISTRICT  COURT  SECTION 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

DIRECTOR,  AVIATION  AND  ADMIRALITY  SECTION 

SPECIAL  LITIGATION  COUNSEL,  AVIATION  AND  ADMIRALITY  SECTION 

DIRECTOR.  CONSTITUTIONAL  AND  SPECIALIZED  TORT  LITIGATION  SECTION 

SENIOR  TRIAL  ATTORNEY.  CONSTITUTIONAL  SECTION 

DIRECTOR,  ENVIRONMENTAL  TORT  LITIGATION  SECTION 

DIRECTOR,  FEDERAL  TORT  CLAIMS  ACT  SECTION 

BRANCH  DIRECTOR 


Civil  Rights  Division — CRT 


GREENE.  IRVA  D . 

SAMUELS.  JOCELYN  . 

GINSBURG,  JESSICA  A . 

KING,  LORETTA  . 

KAPPELHOFF.  MARK  JOHN . 

KOWALSKI,  BARRY  F . 

BALDWIN.  KATHERINE  A . 

AUSTIN.  ROY  . : . 

ROSENBAUM.  STEVEN  H . 

FERNANDES,  JULIE  A . 

HERREN  JR..  THOMAS  C . 

COATES.  H.  CHRISTOPHER  . 

RODRIQUEZ,  LEON  (BGNSTS)  .. 

FLYNN,  DIANA  KATHERINE  . 

GROSS,  MARK  L . 

SILVER,  JESSICA  D . 

WODATCH,  JOHN  L . 

BROWN-CUTLAR,  SHANETTA  Y. 


EXECUTIVE  OFFICER 

COUNSELOR  TO  THE  ASSISTANT  ATTORNEY  GENERAL 
COUNSEL  TO  THE  ASSISTANT  ATTORNEY  GENERAL 
DEPUTY  ASSISTANT  ATTORNEY  GENERAL 
CHIEF,  CRIMINAL  SECTION 
SPECIAL  LEGAL  COUNSEL 

DEPUTY  SPECIAL  COUNSEL  FOR  IMMIGRATION-RELATED  UNFAIR  EMPLOYMENT 
PRACTICES 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

CHIEF,  housing  and  CIVIL  ENFORCEMENT  SECTION 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

CHIEF,  VOTING  SECTION 

COUNSELOR  TO  THE  VOTING  SECTION  CHIEF 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

CHIEF.  APPELLATE  SECTION 

COMPLAINT  ADJUDICATION  OFFICER 

SENIOR  APPELLATE  COUNSEL 

CHIEF.  DISABILITY  RIGHTS  SECTION 

CHIEF,  SPECIAL  LITIGATION  SECTION 


Criminal  Division — CRM 


WELCH  II.  WILLIAM  M. 
MORRIS.  BRENDA  K.  . 
RAMAN,  MYTHILI . 


SENIOR  LITIGATION  COUNSEL 
SENIOR  LITIGATION  COUNSEL 

PRINCIPAL  DEPUTY  ASSISTANT  ATTORNEY  GENERAL  AND  CHIEF  OF  STAFF 
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MASCHINO,  KARL  J . 

WROBLEWSKI,  JONATHAN  J. 

ROGERS,  RICHARD  M . 

KEENEY,  JOHN  C . 

OHR,  BRUCE  G . 

O'BRIEN,  PAUL  M . 

SMITH,  JACK  . 

HULSER,  RAYMOND  . 

AINSWORTH,  PETER  J . 

BLANCO,  KENNETH  A . 

SHASKY,  JENNIFER . 

RAABE,  WAYNE  C . 

SWARTZ,  BRUCE  CARLTON  . 

WARLOW,  MARY  ELLEN  . 

ROBINSON,  STEWART  C . 

TREVILLIAN  IV,  ROBERT  C.  .. 

ALEXANDRE,  CARL  . 

WARREN,  MARY  LEE  . 

JONES,  JOESPH  M . 

MCINERNEY,  DENIS  J . 

PELLETIER,  PAUL  E . 

STEMLER,  PATTY  MERKAMP 

GRIFFEY,  MARGARET  P . 

CARWILE,  P.  KEVIN  . 

WEINSTEIN,  JASON  . 

DUBOSE,  MICHAEL  M . 

PAINTER,  CHRISTOPHER  M. 

OOSTERBAAN,  ANDREW  . 

KING,  DAMON  A; . 

ROSENBAUM,  ELI  M . 

MCHENRY,  TERESA  L . 


DEPUTY  EXECUTIVE  OFFICER 

DIRECTOR,  OFFICE  OF  POLICY  AND  LEGISLATION 

SENIOR  COUNSEL 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

CHIEF,  ORGANIZED  CRIME  AND  RACKETEERING  SECTION 

DIRECTOR,  OFFICE  OF  ENFORCEMENT  OPERATIONS 

CHIEF,  PUBLIC  INTEGRITY  SECTION 

DEPUTY  CHIEF,  PUBLIC  INTEGRITY  SECTION 

SENIOR  DEPUTY  CHIEF,  PUBLIC  INTEGRITY  SECTION 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

CHIEF,  ASSET  FORFEITURE  AND  MONEY  LAUNDERING  SECTION 

DEPUTY  CHIEF,  NARCOTIC  AND  DANGEROUS  DRUG  SECTION 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

DIRECTOR,  OFFICE  OF  INTERNATIONAL  AFFAIRS 

DEPUTY  DIRECTOR,  OFFICE  OF  INTERNATIONAL  AFFAIRS 

DIRECTOR,  INTERNATIONAL  CRIMINAL  INVESTIGATIVE  TRAINING  ASSISTANCE  PRO¬ 
GRAM 

DIRECTOR,  OPDAT 
SENIOR  LITIGATION  COUNSEL 

SENIOR  COUNSEL  FOR  INTERNATIONAL  DEVELOPMENT  AND  TRAINING 
CHIEF,  FRAUD  SECTION 
DEPUTY  CHIEF  FOR  LITIGATION 
CHIEF,  APPELLATE  SECTION 

SENIOR  COUNSEL,  OFFICE  OF  INTERNATIONAL  AFFAIRS 

CHIEF,  CAPITAL  CASE  UNIT 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

CHIEF,  COMPUTER  CRIME  AND  INTELLECTUAL  PROPERTY  SECTION 
DEPUTY  CHIEF,  COMPUTER  CRIME  AND  INTELLECTUAL  PROPERTY  SECTION 
CHIEF,  CHILD  EXPLOITATION  AND  OBSCENITY  SECTION 

SENIOR  LITIGATION  COUNSEL,  CHILD  EXPLOITATION  AND  OBSCENITY  SECTION 
DIRECTOR,  HUMAN  RIGHTS  ENFORCEMENT  STRATEGY  AND  POLICY 
CHIEF,  HUMAN  RIGHTS  AND  SPECIAL  PROSECUTION  SECTION 


Environmental  and  Natural  Resources  Division — ENRD 


DREHER,  ROBERT  E . 

KILBOURNE,  JAMES  C . 

ALEXANDER,  S.  CRAIG  .... 

CRUDEN,  JOHN  C . 

GELBER,  BRUCE  S . 

FISHEROW,  W.  BENJAMIN 

MAHAN,  ELLEN  M . 

GRISHAW,  LETITIA  J . 

VADEN,  CHRISTOPHER  S. 

SHENKMAN,  ETHAN  . 

MITCHELL,  STACEY  H . 

RT.  HOWARD  P . 

SIMMS,  PATRICE  L . 

HAUGRUD,  K.  JACK  . 

CLARK  II,  TOM  C . 

WILLIAMS,  JEAN  E . 

DISHEROON,  FRED  R . 

HOANG, ANTHONY  P . 


PRINCIPAL  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

CHIEF,  APPELLATE  SECTION 

CHIEF,  INDIAN  RESOURCES  SECTION 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

CHIEF,  ENVIRONMENTAL  ENFORCEMENT  SECTION 

DEPUTY  CHIEF,  ENVIRONMENTAL  ENFORCEMENT  SECTION 

DEPUTY  CHIEF,  ENVIRONMENTAL  ENFORCEMENT  SECTION 

CHIEF,  ENVIRONMENTAL  DEFENSE  SECTION 

DEPUTY  CHIEF,  ENVIRONMENTAL  DEFENSE  SECTION 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

CHIEF,  ENVIRONMENTAL  CRIMES  SECTION 

SENIOR  LITIGATION  COUNSEL 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

CHIEF,  NATURAL  RESOURCES  SECTION 

DEPUTY  CHIEF,  NATURAL  RESOURCES  SECTION 

CHIEF,  WILDLIFE  AND  MARINE  RESOURCES 

SENIOR  LITIGATION  COUNSEL  ATTORNEY  EXAMINER 

SENIOR  LITIGATION  COUNSEL 


Executive  Office  for  Immigration  Review — EOIR 


OHLSON,  KEVIN  A . 

NASCA,  PAULA  N . 

OSUNA,  JUAN  P.  '. . 

NEAL,  DAVID  . 

ADKINS-BLANCH,  CHARLES  K. 

COLE,  PATRICIA  A . 

FILPPU,  LAURI  S . 

GRANT,  EDWARD  R . 

GREER,  ANNE  J . 

GUENDELSBERGER,  JOHN  W. 

HESS,  FREDERICK  . 

HOLMES,  DAVID  B . 

MALPHRUS,  GARRY  D . 

MILLER,  NEIL  P . 

MULLANE,  HUGH  G . 

PAULEY,  ROGER  ANDREW  .... 


DIRECTOR^,, 

ASSOCIATE  DIRECTOR 

CHAIRMAN,  BOARD  OF  IMMIGRATION  APPEALS 

VICE  CHAIRMAN,  BOARD  OF  IMMIGRATION  APPEALS 

ATTORNEY  EXAMINER 

ATTORNEY  EXAMINER 

ATTORNEY  EXAMINER 

ATTORNEY  EXAMINER 

ATTORNEY  EXAMINER 

ATTORNEY  EXAMINER 

ATTORNEY  EXAMINER 

ATTORNEY  EXAMINER 

ATTORNEY  EXAMINER 

ATTORNEY  EXAMINER 

ATTORNEY  EXAMINER 

ATTORNEY  EXAMINER 
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WENDTLAND,  LINDA  S . 

CREPPY,  MICHAEL  J .  i 

O’LEARY,  BRIAN  M .  | 

SCHMIDT.  PAUL  W .  j 

STUTMAN,  ROBIN  M .  1 

ESPENOZA,  CECELIA  MARIE  .  | 

VILLAGELIU,  GUSTAVO  D .  i 

ATTORNEY  EXAMINER 

CHIEF  ADMINISTRATIVE  HEARING  OFFICER 

CHIEF  IMMIGRATION  JUDGE 

SENIOR  IMMIGRATION  JUDGE 

GENERAL  COUNSEL 

SENIOR  ASSOCIATE  GENERAL  COUNSEL 

SENIOR  ASSOCIATE  GENERAL  COUNSEL 

Executive  Office  for  Organized  Crime  Drug  Enforcement  Task  Forces — OCDETF 

PADDEN,  THOMAS  W .  i  DEPUTY  DIRECTOR,  OCDETF 

Executive  Office  for  U.S.  Attorneys — EOUSA 

JARRETT,  HOWARD  MARSHALL .  ! 

BELL,  SUZANNE  L .  j 

GUGULIS,  KATHERINE  C .  j 

BEVELS,  LISA  A . 

MACKLIN,  JAMES  . 

WONG,  NORMAN  Y . 

VILLEGAS,  DANIEL  A . 

FLESHMAN,  JAMES  MARK . 

BAILIE,  MICHAEL  W .  . 

SMITH.  DAVID  L . . . 

DIRECTOR 

DEPUTY  DIRECTOR 

DEPUTY  DIRECTOR  ADMINISTRATION 

CHIEF  FINANCIAL  OFFICER 

GENERAL  COUNSEL 

COUNSEL  TO  THE  DIRECTOR 

COUNSEL,  LEGAL  PROGAMS  AND  POLICY 

CHIEF  INFORMATION  OFFICER 

DIRECTOR,  OFFICE  OF  LEGAL  EDUCATION 

COUNSEL  FOR  LEGAL  INITIATIVES 

Executive  Office  for  U.S.  Trustees — EOUST 

WHITE  III,  CLIFFORD  J . 

REDMILES,  MARK  A . 

MILLER.  JEFFREY  M . 

DIRECTOR 

DEPUTY  DIRECTOR,  FIELD  OPERATIONS 

DEPUTY  DIRECTOR,  MANAGEMENT 

Justice  Management  Division — JMD 

LAURIA-SULLENS.  JOLENE  A . 

O’LEARY.  KARIN  . 

SCHULTZ  JR.,  WALTER  H . 

MORGAN,  MELINDA  B . 

OLDS,  CANDACE  A . 

JORDAN.  WYEVETRA  . 

JOHNSTON,  JAMES  W . 

CLAREY,  KATHRYN  L  . 

ATSATT,  MARILYNN  B . 

O’BRIEN.  HOLLEY  . 

ALVAREZ.  CHRISTOPHER  C . 

SANTANGELO,  MARI  BARR  . 

MARKHAM,  ROD  E . . . 

NORRIS,  J.  TREVOR  . 

TOSCANO  JR..  RICHARD  A . 

DUNLAP,  JAMES  L  . 

HAMILTON,  EDWARD  A . 

DEFALAISE,  LOUIS  . 

HITCH,  VANCE  E . 

OLSON,  ERIC  R . 

DEELEY,  KEVIN  . 

HOLTGREWE,  KENT  L . 

BEASLEY,  ROGER  . 

MURRAY.  JOHN  W . 

WARREN.  JEREMY  B . 

ALLEN,  MICHAEL  H . 

FRISCH,  STUART  . 

RODGERS,  JANICE  M . 

DEPUTY  ASSISTANT  ATTORNEY  GENERAUCONTROLLER 

DIRECTOR,  BUDGET  STAFF 

DEPUTY  DIRECTOR,  BUDGET  STAFF,  OPERATIONS  AND  FUNDS  CONTROL 

DIRECTOR,  FINANCE  STAFF 

DIRECTOR,  ASSET  FORFEITURE  MANAGEMENT  STAFF 

APPROPRIATION  LIAISON  OFFICER 

DIRECTOR,  PROCUREMENT  SERVICES  STAFF 

SPECIAL  ADVISOR  FOR  FINANCIAL  MANAGEMENT  INFORMATION  TECHNOLOGY 
DEPUTY  DIRECTOR,  BUDGET  STAFF,  PROGRAMS  AND  PERFORMANCE 

DIRECTOR,  DEBT  COLLECTION  MANAGEMENT  STAFF 

DEPUTY  DIRECTOR  (AUDITING),  FINANCE  STAFF 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL  FOR  HUMAN  RESOURCES  AND  ADMINIS¬ 
TRATION  (CHCO) 

DIRECTOR.  HUMAN  RESOURCES 

DEPUTY  DIRECTOR,  HUMAN  RESOURCES 

DiftECTOR,  EQUAL  EMPLOYMENT  OPPORTUNITY  STAFF 

DIRECTOR,  SECURITY  AND  EMERGENCY  PLANNING  STAFF 

DIRECTOR,  FACILITIES  AND  ADMINISTRATIVE  SERVICES  STAFF 

DIRECTOR,  OFFICE  OF  ATTORNEY  RECRUITMENT  AND  MANAGEMENT 

DEPUTY  ASSISTANT  ATTORNEY  GENERAUCHIEF  INFORMATION  OFFICER 

DEPUTY,  CHIEF  INFORMATION  OFFICER  FOR  E-GOVERNMENT  SERVICES  STAFF 
DEPUTY  CHIEF  INFORMATION  OFFICER  FOR  IT  SECURITY 

DIRECTOR,  IT  POLICY  AND  PLANNING  STAFF 

DIRECTOR,  OPERATIONS  SERVICES  STAFF 

DIRECTOR,  ENTERPRISE  SOLUTIONS  STAFF 

INFORMATION  TECHNOLOG¥<»SPECIALIST/CHIEF  ARCHITECT 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL  FOR  POLICY,  MANAGEMENT  AND  PLAN¬ 
NING/CHIEF  OF  STAFF 

GENERAL  COUNSEL 

I  DIRECTOR,  DEPARTMENTAL  ETHICS  OFFICE 

• 

National  Drug  Intelligence  Center — NDIC 

WALTHER,  MICHAEL  F . 

TOMLINSON,  TONY  . 

DIRECTOR 

DEPUTY  DIRECTOR  . 

National  Security  Division — NSD 

WIEGMANN,  JOHN  B.  (BRAD) . 

WALTER,  SHERYL  L . 

MULLANEY,  MICHAEL  J . 

PRINCIPAL  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

EXECUTIVE  OFFICER 

I  CHIEF.  COUNTERTERRORISM  SECTION 
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KEEGAN,  MICHAEL  .  DEPUTY  CHIEF,  COUNTERTERRORISM  SECTION 

DION,  JOHN  J .  CHIEF,  COUNTERESPIONAGE  SECTION 

PELAK,  STEVEN  W .  DEPUTY  CHIEF,  COUNTERESPIONAGE  SECTION 

GAUHAR,  TASHINA  .  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

O’CONNOR,  KEVIN  .  CHIEF,  OVERSIGHT  SECTION 

BRADLEY,  MARK  A .  SPECIAL  COUNSEL  FOR  OVERSIGHT  SECTION 

SANZ-REXACH,  GABRIEL  .  CHIEF,  OPERATIONS  SECTION 

EVANS,  STUART  .  DEPUTY  CHIEF,  OPERATIONS  SECTION 

HINNEN,  TODD  .  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

KENNEDY,  J.  LIONEL .  SPECIAL  COUNSEL  FOR  NATIONAL  SECURITY 

Office  of  Community  Oriented  Policing  Services — COPS 

MELEKIAN,  BERNARD  K . .  I  DIRECTOR 

Office  of  Information  Policy — OIP 

PUSTAY,  MELANIE  ANN  .  i  DIRECTOR 

Office  of  the  Inspector  General — OIG 


ROBINSON,  GAIL  A .  GENERAL  COUNSEL 

BLIER,  WILLIAM  M .  SENIOR  COUNSELOR  TO  THE  INSPECTOR  GENERAL 

SCHNEIDER,  CYNTHIA  A .  COUNSELOR  TO  THE  INSPECTOR  GENERAL 

GULLEDGE,  MICHAEL  D .  ASSISTANT  INSPECTOR  GENERAL  FOR  EVALUATION  AND  INSPECTIONS 

BEAUDET,  RAYMOND  J .  ASSISTANT  INSPECTOR  GENERAL  FOR  AUDIT 

MARSKE,  CARYN  A .  DEPUTY  ASSISTANT  INSPECTOR  GENERAL  FOR  AUDIT 

MCLAUGHLIN,  THOMAS  F .  ASSISTANT  INSPECTOR  GENERAL  INVESTIGATIONS 

DORSETT,  GEORGE  I .  DEPUTY  ASSISTANT  INSPECTOR  GENERAL  FOR  INVESTIGATIONS 

PETERS,  GREGORY  T .  ASSISTANT  INSPECTOR  GENERAL  FOR  MANAGEMENT  AND  PLANNING 

FORTINE,  OCHOA,  CAROL  .  ASSISTANT  INSPECTOR  GENERAL  FOR  OVERSIGHT  AND  REVIEW 


Office  of  Intergovernmental  and  Public  Liaison — OIPL 


ROBERSON,  PORTIA  L .  i  DIRECTOR 

Office  of  Justice  Programs — OJP 

LEARY,  MARY  LOU  .  PRINCIPAL  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

MCGARRY,  BETH  .  DEPUTY  ASSISTANT  ATTORNEY  GENERAL,  OPERATIONS  MANAGEMENT 

GREENHOUSE,  DENNIS  E .  DIRECTOR,  COMMUNITY  CAPACITY  DEVELOPMENT  OFFICE 

MERKLE,  PHILLIP  .  DIRECTOR,  OFFICE  OF  ADMINISTRATION 

PAULL,  MARCIA  K .  CHIEF  FINANCIAL  OFFICER 

BENDA,  BONNIE  LEIGH  .  DEPUTY,  CHIEF  FINANCIAL  OFFICER 

IWANOW,  WALTER  .  CHIEF  INFORMATION  OFFICER 

MADAN,  RAFAEL  A .  GENERAL  COUNSEL 

BALDWIN,  LINDA  .  SMART  COORDINATOR 

HENNEBERG,  MAUREEN  A .  DIRECTOR,  OFFICE  OF  AUDIT,  ASSESSMENT,  AND  MANAGEMENT 

GARRY,  EILEEN  M . .  DEPUTY  DIRECTOR  FOR  PROGRAMS,  BUREAU  OF  JUSTICE  ASSISTANCE 

GREENFELD,  LAWRENCE  A .  DEPUTY  DIRECTOR,  PLANNING,  BUREAU  OF  JUSTICE 

BURCH  II,  JAMES  H . .  DEPUTY  DIRECTOR,  POLICY  AND  MANAGEMENT,  BUREAU  OF  JUSTICE  PROGRAMS 

SINCLAIR,  MICHAEL  D .  DEPUTY  DIRECTOR,  BUREAU  OF  JUSTICE  STATISTICS 

SCRIVNER,  ELLEN  M .  DEPUTY  DIRECTOR 

FEUCHT,  THOMAS  E .  EXECUTIVE  SCIENCE  ADVISOR,  NATIONAL  INSTITUTE  OF  JUSTICE 

MORGAN,  JOHN  S .  ASSISTANT  DIRECTOR,  NATIONAL  INSTITUTE  OF  JUSTICE,  OFFICE  OF  SCIENCE  AND 

TECHNOLOGY 

HANES,  MELODEE  . .  COUNSELOR  TO  THE  ADMINISTRATOR,  OJJDP 

ROBERTS,  MARILYN  M .  DEPUTY  ADMINISTRATOR,  OJJDP 

AYERS.  NANCY  LYNN  .  DEPUTY  ADMINISTRATOR  FOR  POLICY,  OJJDP 

Office  of  Legal  Counsel — OLC 


CEDARBAUM,  JONATHAN  .  PRINCIPAL  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

KOFFSKY,  DANIEL  L .  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

RHEE,  JEANNIE  S .  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

HART,  ROSEMARY  A .  SPECIAL  COUNSEL 

COLBORN,  PAUL  P . .  SPECIAL  COUNSEL 

SINGDAHLSEN,  JEFFREY  P .  SENIOR  COUNSEL 

THOMPSON,  KARL  R .  COUNSEL 


Office  of  Legal  Policy — OLP 

JONES,  KEVIN  ROBERT  .  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

THIEMANN,  ROBYN  L .  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

MORAN,  MOLLY  J .  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

ZUBRENSKY,  MICHAEL  .  DEPUTY  ASSISTANT  ATTORNEY  GENERAL 
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KARP,  DAVID  J . 

SENIOR  COUNSEL 

Office  of  Legislative  Affairs — OLA 

AGRAST,  MARK  D . 

APPELBAUM,  JUDITH  C . 

BURTON,  M.  FAITH  . 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

SPECIAL  COUNSEL 

Office  of  Professional  Responsibility — OPR 

WISH,  JUDITH  B. 


DEPUTY  COUNSEL  ON  PROFESSIONAL  RESPONSIBILITY 

Office  of  Public  Affairs — PAO 


MILLER,  MATTHEW  A. 


.Tdirector 


Office  of  the  Federal  Detention  Trustee — OFDT 


PEARSON,  MICHAEL  A. 
MUSEL,  DAVID  F . 


FEDERAL  DETENTION  TRUSTEE 
DIRECTOR,  JPATS 


Office  of  Legal  Policy — OLP 


JONES,  KEVIN  ROBERT 
THIEMANN,  ROBYN  L.  ... 

MORAN,  MOLLY  J . 

ZUBRENSKY.  MICHAEL  . 
KARP,  DAVID  J . 


DEPUTY  ASSISTANT  ATTORNEY  GENERAL 
DEPUTY  ASSISTANT  ATTORNEY  GENERAL 
DEPUTY  ASSISTANT  ATTORNEY  GENERAL 
DEPUTY  ASSISTANT  ATTORNEY  GENERAL 
SENIOR  COUNSEL 


Office  of  the  Pardon  Attorney — OPA 


RODGERS,  RONALD  L. 


DUNSTON,  JERRI  U. 


.  i  PARDON  ATTORNEY 

Professional  Responsibility  Advisory  Office — PRAO 
. T  DIRECTOR 


Tax  Division — ^TAX 


DICICCO,  JOHN  . 

YOUNG,  JOSEPH  E . 

SHATZ,  EILEEN  M . 

SERGI,  JOSEPH  A . 

GIBSON.  STUART  D . 

STEHLIK,  NOREENE  C . 

LINDQUIST  III.  JOHN  A . 

SAWYER,  THOMAS  . 

HARTT  III,  GROVER  . 

ROTHENBERG,  GILBERT  S. 

MELAND,  DEBORAH  . 

MULLARKEY,  DANIEL  P . 

HEALD,  SETH  G . 

KEARNS,  MICHAEL  J . 

HYTKEN,  LOUISE  P . 

HUBBERT,  DAVID  A . 

WARD,  RICHARD  . 

FRAHM,  STEVEN  L . 

DONOHUE,  DENNIS  M . 

PAGUNI,  ROSEMARY  E . 

SALAD,  BRUCE  M . 

CIMINO,  RONALD  ALLEN  ... 

DOWNING,  KEVIN  M . 

SMITH,  COREY  J . 


DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

EXECUTIVE  OFFICER 

SPECIAL  LITIGATION  COUNSEL 

SENIOR  TRIAL  ATTORNEY 

SENIOR  TRIAL  ATTORNEY 

SENIOR  TRIAL  ATTORNEY 

SENIOR  TRIAL  ATTORNEY 

SENIOR  TRIAL  ATTORNEY 

SENIOR  TRIAL  ATTORNEY 

CHIEF,  APPELLATE  SECTION 

CHIEF,  OFFICE  OF  REVIEW 

CHIEF,  CIVIL  TRIAL  SECTION.  NORTHERN  REGION 

CHIEF,  CIVIL  TRIAL  SECTION,  CENTRAL  REGION 

CHIEF,  CIVIL  TRIAL  SECTION.  SOUTHERN  REGION 

CHIEF,  CIVIL  TRIAL  SECTION,  SOUTHWESTERN  REGION 

CHIEF,  CIVIL  TRIAL  SECTION,  EASTERN  REGION 

CHIEF,  CIVIL  TRIAL  SECTION,  WESTERN  REGION 

CHIEF,  CLAIMS  COURT  SECTION 

SENIOR  LITIGATION  COUNSEL 

CHIEF,  CRIMINAL  ENFORCEMENT  SECTION,  NORTHERN  REGION 
CHIEF,  CRIMINAL  ENFORCEMENT  SECTION,  SOUTHERN  REGION 
CHIEF,  CRIMINAL  ENFORCEMENT  SECTION,  WESTERN  REGION 
SENIOR  TRIAL  ATTORNEY 
SENIOR  TRIAL  ATTORNEY 


U.S.  Marshals  Service — USMS 


DUDLEY,  CHARLES  C . 

DONOVAN,  DONALD  S . 

FINAN,  ROBERT  J.,  II  . 

AUERBACH,  GERALD  . 

CALLAGHAN,  DARLA  KAY 

EARP,  THOMAS  M . 

DAVIS.  LISA  M . 

JONES,  SYLVESTER  E.  ... 

PROUT,  MICHAEL  J . 

ROLSTAD,  SCOTT  C . 


DEPUTY  DIRECTOR 

ASSOCIATE  DIRECTOR,  ADMINISTRATION 
ASSOCIATE  DIRECTOR,  OPERATIONS 
GENERAL  COUNSEL 

ASSISTANT  DIRECTOR,  HUMAN  RESOURCES 
ASSISTANT  DIRECTOR,  INVESTIGATIVE  OPERATIONS 
ASSISTANT  DIRECTOR,  INFORMATION  TECHNOLOGY 
ASSISTANT  DIRECTOR,  WITNESS  SECURITY 
ASSISTANT  DIRECTOR,  JUDICIAL  SECURITY 

ASSISTANT  DIRECTOR  FOR  JUSTICE  PRISONER  AND  ALIEN  TRANSPORTATION  SYS¬ 
TEMS  (JPATS) 
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SNELSON,  WILLIAM  D . 

MORALES,  EBEN  . 

SYMONDS,  CANDRA  S . 

DOLAN,  EDWARD  . 

ASSISTANT  DIRECTOR,  TACTICAL  OPERATIONS 

ASSISTANT  DIRECTOR,  ASSET  FORFEITURE 

ASSISTANT  DIRECTOR,  PRISONER  OPERATIONS 

SPECIAL  ASSISTANT  FOR  FINANCIAL  SYSTEMS 

[FR  Doc.  2010-24027  Filed  9-23-10;  8:45  am] 

BILLING  CODE  P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review: 

Comment  Request 

The  Department  of  Labor  (DOL) 
hereby  announces  the  submission  of  the 
information  collection  request  (ICR) 
titled,  Resource  Justification  Model,  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation:  including  a  description 
of  the  likely  respondents,  proposed 
frequency  of  response,  and  estimated 
total  burden  may  be  obtained  from  the 
RegInfo.gov  Web  site,  http:// 

Vi^ww. Teginfo.gov/puhlic/do/PRAMain  or 
by  contacting  Michel  Smyth  at  202- 
693-4129  (this  is  not  a  toll-free 
number)/e-mail:  smyth.micheI@doI.gov. 

Interested  parties  are  encouraged  to 
send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Attn;  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration,  Office  of  Management 
and  Budget,  Room  10235,  Washington, 
DC  20503,  Telephone;  202-395-6929/ 
Fax;  202-395-6974  (these  are  not  toll- 
free  numbers).  E-mail; 
OIRA_submission@omb.eop.gov  within 
30  days  from  the  date  of  this  publication 
in  the  Federal  Register.  In  order  to 
ensure  the  appropriate  consideration, 
comments  should  reference  OMB 
Control  Number  1205-0430.  The  OMB 
is  particularly  interested  in  comments 
that; 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Type  of  Review:  Extension  without 
change  of  currently  approved  collection. 

Title  of  Collection:  Resource 
Justification  Model. 

OMB  Control  Number:  1205-0430. 
Affected  Public:  State,  Local,  and 
Tribal  Governments. 

Total  Estimated  Number  of 
Respondents:  53. 

Total  Estimated  Number  of 
Responses:  212. 

Total  Estimated  Annual  Burden 
Hours:  6519. 

Total  Estimated  Annual  Costs  Burden: 

$0. 

Description:  The  collection  of  actual 
Unemployment  Insurance  (Ul) 
administrative  cost  data  from  states’ 
accounting  records  and  projected 
expenditures  for  upcoming  years  is 
accomplished  through  the  Resource 
Justification  Model  data  collection 
instrument.  The  data  collected  consists 
of  the  actual,  most  recently  completed 
fiscal  year’s  program  expenditures  and 
hours  broken  out  by  functional  activity 
and  two  years  of  projected  expenditures. 
The  actual  cost  data  informs 
Employment  and  Training 
Administration’s  administrative  funding 
allocation  model  so  that  state  UI 
program  administration  funds  are 
allocated  as  equitably  as  possible  among 
states.  For  additional  information,  see 
related  notice  published  at  75  FR  34767 
on  June  18,  2010. 

Dated:  September  17,  2010. 

Michel  Smyth, 

Departmental  Clearance  Officer. 

[FR  Doc.  2010-23891  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4510-FW-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Form 
5500,  Annual  Return/Report  of 
Employee  Benefit  Plan 

action:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  hereby  announces  the  submission 
of  the  information  collection  request 
(ICR)  sponsored  by  the  Employee 
Benefits  Security  Administration 
(EBSA)  titled,  “Annual  Information 
Return/Report  of  Employee  Benefit 
Plan.”  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
for  continued  use  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 
DATES:  Submit  comments  on  or  before 
October  25,  2010. 

ADDRESSES:  A  copy  of  this  ICR,  with 
applicable  supporting  documentation; 
including  a  description  of  the  likely 
respondents,  proposed  frequency  of 
response,  and  estimated  total  burden 
may  be  obtained  from  the  RegInfo.gov 
Web  site,  http://www.reginfo.gov/ 
public/do/PRAMain  or  by  contacting 
Michel  Smyth  by  telephone  at  202-693- 
4129  (this  is  not  a  toll-free  number)  or 
sending  an  email  to 
DOL_PRA_PUBLIC@dol.gov. 

Submit  comments  about  this  request 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  the  Employee  Benefits 
Security  Administration,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503,  Telephone; 
202-395-6929/Fax:  202-395-6974 
(these  are  not  toll-free  numbers),  email: 
OIRA_submission@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michel  Smyth  by  telephone  at  202-693- 
4129  (this  is  not  a  toll-free  number)  or 
by  e-mail  at 

DOL_PRA_PUBLIC@dol.gov. 
SUPPLEMENTARY  INFORMATION:  The 
“Annual  Return/Report  of  Employee 
Benefit  Plan,”  Form  5500,  is  the  primary 
source  of  information  concerning  the 
operation,  funding,  assets  and 
investments  of  pension  and  other 
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employee  benefit  plans.  In  addition  to 
being  an  important  disclosure  document 
for  plan  participants  and  beneficiaries, 
Form  5500  is  a  compliance  and  research 
tool  for  the  EBSA,  Pension  Benefit 
Guaranty  Corporation,  and  Internal 
Revenue  Service.  It  is  also  a  source  of 
information  for  use  by  other  Federal 
agencies,  Congress,  and  the  private 
sector  in  assessing  employee  benefit, 
tax,  and  economic  trends  and  policies. 

Form  5500  constitutes  an  information 
collection  within  the  meaning  of  the 
PRA.  Generally,  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  DOL  obtains  OMB  approval  for  this 
information  collection  under  OMB 
Control  Number  1210-0110.  The  current 
OMB  approval  is  scheduled  to  expire  on 
September  30,  2010,  and  the  DOL  is 
seeking  OMB  approval  to  continue  this 
information  collection.  For  additional 
information,  see  the  related  notice 
published  in  the  Federal  Register  on 
June  23,  2010  (75  FR  35843). 

Interested  parties  are  encouraged  to 
send  comments  to  the  OMB,  Office  of 
Information  and  Regulatory  Affairs  at 
the  address  shown  in  the  ADDRESSES 
section  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register.  In 
order  to  ensure  the  appropriate 
consideration,  comments  should 
reference  OMB  Control  Number  1210- 
0110.  The  OMB  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  tbe 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employee  Benefits  Security 
Administration. 

Type  of  Review:  Extension  without 
change  of  currently  approved  collection. 

Title  of  Collection:  Annual  Return/ 
Report  of  Employee  Benefit  Plan. 


Form  Numbers:  Form  "5500  and  5500- 
SF. 

OMB  Control  Number:  1210-0110. 
Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Total  Estimated  Number  of 
Respondents:  780,000. 

Total  Estimated  Number  of 
Responses:  780,000. 

Total  Estimated  Annual  Burden 
Hours:  530,000. 

Total  Estimated  Annual  Costs  Burden: 
$178,000,000. 

Dated:  September  20,  2010. 

Michel  Smyth, 

Departmental  Clearance  Officer. 

[FR  Doc.  2010-23973  Filed  9-23-10;  8:45  am] 
BILLING  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Technical  Correction  of  the  Caption  for 
Prohibited  Transaction  Exemption 
(PTE)  201G-27,  Involving  the  Finishing 
Trades  Institute  of  the  Mid-Atlantic 
Region  (the  Plan) 

AGENCY:  Employee  Benefits  Security 
Administration,  Department  of  Labor 
(the  Department). 

ACTION:  Notice  of  technical  correction. 


In  the  September  16,  2010  issue  of  the 
Federal  Register,  the  Department 
published  PTE  2010-27  (at  75  FR 
56568).  PTE  2010-27  is  an 
administrative  exemption  for  the  Plan 
fi'om  the  prohibited  transaction 
provisions  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended. 

The  operative  language  of  PTE  2010- 
27,  which  begins  at  the  top  of  the  first 
column  of  page  56568  of  the  September 
16,  2010  issue  of  the  Federal  Register 
after  the  boldface  heading  “Exemption,” 
was  not  preceded  by  a  caption  that 
indicated  the  prohibited  transaction 
exemption  number.  To  correct  the 
publication  error  for  PTE  2010-27,  the 
present  caption  before  the  boldface 
heading  “Exemption”  at  the  top  of  the 
column  on  page  56568  should  be 
replaced  with  a  new  caption  to  read  as 
follows: 

The  Finishing  Trades  Institute  of  the 
Mid- Atlantic  Region  (the  Plan),  Located 
in  Philadelphia,  Pennsylvania 
[Prohibited  Transaction  Exemption 
2010-27;  Exemption  Application  No.  L- 
11609] 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Brian  Shiker  of  the  Department  at  (202) 


693-8552.  (This  is  not  a  toll-free 
number.) 

Signed  at  Washington,  DC,  this  21st  day  of 
September,  2010. 

Ivan  L.  Strasfeld, 

Director  of  Exemption  Determinations, 
Employee  Benefits  Security  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  2010-23931  Filed  9-23-10;  8:45  am] 
BILUNG  CODE  4510-29-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 0-0305] 

Draft  Regulatory  Guide:  Issuance, 
Availability 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Issuance  and 
Availability  of  Draft  Regulatory  Guide, 
DG-1244,  “Availability  of  Electric 
Power  Sources.” 


FOR  FURTHER  INFORMATION  CONTACT: 

Satish  Aggarwal,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001,  telephone:  (301)  251- 
7627  or  e-mail 
Sa  tish.Aggarwal@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  for  public 
comment  a  draft  guide  in  the  agency’s 
“Regulatory  Guide”  series.  This  series 
was  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  that  are  acceptable  to  the 
NRC  staff  for  implementing  specific 
parts  of  the  NRC’s  regulations, 
techniques  that  the  staff  uses  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  that  the 
staff  needs  in  its  review  of  applications 
for  permits  and  licenses. 

Tne  draft  regulatory  guide  (DC), 
entitled,  “Availability  of  Electric  Power 
Sources”  temporarily  identified  by  its 
task  number,  DG-1244,  which  shoidd  be 
mentioned  in  all  related 
correspondence.  DG-1244  is  proposed 
Revision  1  of  Regulatory  Guide  1.93, 
dated  May  1974.  This  regulatory  guide 
describes  guidelines  that  the  staff  of  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  considers  acceptable  when  the 
available  electric  power  sources  are  less 
than  the  number  of  sources  required  by 
the  limiting  conditions  for  operation 
(LCOs)  for  a  facility.  This  regulatory 
guide  is  applicable  to  single-  and 
multiple-unit  plants  and  is  consistent 
with  the  improved  Standard  Technical 
Specifications  (iSTS).  The  LCO-required 
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actions  and  specified  completion  times 
referred  to  in  this  regulatory  guide  are 
based  on  the  completion  times 
presented  in  Regulatory  Guide  1.93, 
“Availability  of  Electric  Power  Sources,” 
Revision  0,  issued  December  1974, 
which  have  been  incorporated  into  the 
required  actions  in  the  iSTS. 

II.  Further  Information 

The  NRC  staff  is  soliciting  comments 
on  DG— 1244.  Comments  may  be 
accompanied  by  relevant  information  or 
supporting  data  and  should  mention 
DG-1244  in  the  subject  line.  Comments 
submitted  in  writing  or  in  electronic 
form  will  be  made  available  to  the 
public  in  their  entirety  through  the 
NRC’s  Agencywide  Documents  Access 
and  Management  System  (ADAMS). 

Because  your  comments  will  not  be 
edited  to  remove  any  identifying  or 
contact  information,  the  NRC  cautions 
you  against  including  any  information 
in  your  submission  that  you  do  not  want 
to  be  publicly  disclosed. 

The  NRC  requests  that  any  party 
soliciting  or  aggregating  comments 
received  from  other  persons  for 
submission  to  the  NRC  inform  those 
persons  that  the  NRC  will  not  edit  their 
comments  to  remove  any  identifying  or 
contact  information,  and  therefore,  they 
should  not  include  any  information  in 
their  comments  that  they  do  not  want 
publicly  disclosed.  You  may  submit 
comments  by  any  of  the  following 
methods: 

1.  Mail  comments  fo;  Rules, 
Announcements,  and  Directives  Branch, 
Mail  Stop:  TWB-05-B01M,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

2.  Federal  e-RuIemaking  Portal:  Go  to 
http:/ /ww\A’. regulations. gov  and  search 
for  documents  filed  under  Docket  ID 
[NRC-2010— 0305].  Address  questions 
about  NRC  dockets  to  Carol  Gallagher, 
301-492-3668;  e-mail 

Carol.  Gallagh  er@nrc.gov. 

3.  Fax  comments  to:  Rules, 
Announcements,  and  Directives  Branch, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission  at  (301)  492- 
3446. 

Comments  would  be  most  helpful  if 
received  by  November  26,  2010. 
Comments  received  after  that  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  the  NRC  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 

Although  a  time  limit  is  given, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  - 


Requests  for  technical  information 
about  DG-1244  may  be  directed  to  the 
NRC  contact,  Satish  Aggarwal  at  (301) 
251-7627  or  e-mail 
Satish.Aggarwal@nrc.gov. 

Electronic  copies  of  DG-1244  are 
available  through  the  NRC’s  public  Web 
site  under  Draft  Regulatory  Guides  in 
the  “Regulatory  Guides”  collection  of 
the  NRC’s  Electronic  Reading  Room  at 
http://www.nrc.gov/reading-rm/doc- 
collections/.  Electronic  copies  are  also 
available  in  ADAMS  [http:// 
www.nrc.gov/reading-rm/adams.html), 
under  Accession  No.  ML100840581. 

In  addition,  regulatory  guides  are 
available  for  inspection  at  the  NRC’s 
Public  Document  Room  (PDR)  located  at 
11555  Rockville  Pike,  Rockville, 
Maryland.  The  PDR’s  mailing  address  is 
USNRC  PDR,  Washington,  DC  20555- 
0001.  The  PDR  can  also  be  reached  by 
telephone  at  (301)  415—4737  or  (800) 
397-4205,  by  fax  at  (301)  415-3548,  and 
by  e-mail  to  pdr.resource@nrc.gov. 

Regulatory  guides  are  not 
copyrighted,  and  Commission  approval 
is  not  required  to  reproduce  them. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  September,  2010. 

For  the  Nuclear  Regulatory  Commission. 
Harriet  Karagiannis, 

Acting  Chief,  Regulatory  Guide  Development 
Branch,  Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research . 

[FR  Doc.  2010-23950  Filed  9-23-10;  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-277  AND  50-278;  NRC- 
2010-0303] 

Exelon  Generation  Company,  LLC; 
Peach  Bottom  Atomic  Power  Station 
Unit  Nos.  2  and  3;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  Part  50,  Appendix  R,  Section  III.G, 
“Fire  Protection  of  Safe  Shutdown 
Capability,”  for  the  use  of  operator 
manual  actions  (OMAs)  in  lieu  of  the 
requirements  specified  in  Appendix  R, 
Section  III.G.2,  for  Renewed  Facility 
Operating  License  Nos.  DPR-44  and 
DPR-56,  issued  to  Exelon  Generation 
Company,  LLC  (the  licensee),  for 
operation  of  Peach  Bottom  Atomic 
Power  Station  (PBAPS),  Unit  Nos.  2  and 
3,  located  in  York  and  Lancaster 
Counties,  Pennsylvania.  Therefore,  as 
required  by  10  CFR  51.21,  the  NRC 


performed  an  environmental 
assessment.  Based  on  the  results  of  the 
environmental  assessment,  the  NRC  is 
issuing  a  finding  of  no  significant 
impact. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  to  10  CFR  Part  50,  Appendix 
R,  Section  III.G.2  (III.G.2)  for  the  use  of 
OMAs  contained  in  the  licensee’s  Fire 
Protection  Program  (FPP)  in  lieu  of 
certain  technical  requirements 
contained  in  III.G.2.  The  licensee’s  FPP 
requires  that  the  identified  operator 
manual  actions  be  performed  outside  of 
the  control  room  to  achieve  shutdown  of 
the  reactor  following  fires  in  certain  fire 
areas  in  the  plant.  The  licensee  states 
that  the  documentation  provided  in  the 
submitted  exemption  request  for 
PBAPS,  Unit  Nos.  2  and  3,  demonstrates 
the  feasibility  and  reliability  of  the 
identified  OMAs. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  application  dated 
March  6,  2009,  as  supplemented  by 
letter  dated  February  12,  2010 
(Agencywide  Documents  Access  and 
Management  System  (ADAMS) 
Accession  Nos.  ML090680141  and 
ML100470774,  respectively). 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  requests  the 
use  of  OMAs  in  lieu  of  meeting  the 
circuit  separation  and  protection 
requirements  contained  in  III.G.2  for  11 
fire  areas  described  in  the  PBAPS  FPP. 
The  OMAs  consist  of  a  sequence  of  tasks 
that  are  initiated  upon  confirmation  of 
a  fire  in  the  associated  fire  area.  The 
proposed  exemption  is  necessary 
because  the  crediting  of  OMAs  to 
achieve  and  maintain  hot  shutdown  of 
the  reactor  is  not  addressed  in  10  CFR 
Part  50,  Appendix  R,  Section  III.G.2, 
and  an  exemption  is  therefore  required 
in  accordance  with  10  CFR  50.12. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
for  the  proposed  action  and  concludes 
that  the  OMAs  addressed  in  the 
application  are  feasible  and  can  be 
reliably  performed.  Further,  the  NRC 
concludes  that  the  licensee  has 
demonstrated  sufficient  defense-in- 
depth  such  that  identified  preventative 
and  protective  measures  in  addition  to 
the  specified  OMAs  demonstrate  the 
licensee’s  ability  to  preserve  or  maintain 
safe  shutdown  capability  in  the  event  of 
a  fire  in  the  analyzed  fire  areas. 

The  details  of  the  NRC  staffs  safety 
evaluation  will  be  provided  in  the 
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exemption  that  will  be  issued  as  part  of 
the  letter  to  the  licensee  approving  the 
exemption  to  10  CFR  Part  50,  Appendix 
R,  Section  II1.G.2. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents.  No  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  offsite.  There  is  no 
significant  increase  in  the  amount  of 
any  effluent  released  offsite.  There  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are’  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Based  on  the  nature  of  the  exemption, 
the  proposed  action  does  not  result  in 
changes  to  land  use  or  water  use,  or 
result  in  changes  to  the  quality  or 
quantity  of  non-radiological  effluents. 

No  changes  to  the  National  Pollution 
Discharge  Elimination  System  permit 
are  needed.  No  effects  on  the  aquatic  or 
terrestrial  habitat  in  the  vicinity  or  the 
plant,  or  to  threatened,  endangered,  or 
protected  species  under  the  Endangered 
Species  Act,  or  impacts  to  essential  fish 
habitat  covered  by  the  Magnuson- 
Stevens  Act  are  expected.  There  are  no 
impacts  to  the  air  or  ambient  air  quality. 
There  are  no  impacts  to  historic  and 
cultural  resources.  There  would  be  no 
noticeable  effect  on  socioeconomic 
conditions  in  the  region.  Therefore,  no 
changes  or  different  types  of  non- 
radiological  environmental  impacts  are 
expected  as  a  result  of  the  proposed 
action.  Accordingly,  the  NRG  staff 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  NRG  staff  considered  denial 
of  the  proposed  action  (i.e.,  the  “no¬ 
action”  alternative).  Denial  of  the 
application  would  not  result  in  a 
decrease  in  current  environmental 
impacts.  If  the  proposed  action  was 
denied,  the  licensee  would  have  to 
perform  plant  modifications  to  achieve 
compliance.  The  environmental  impacts 
of  the  proposed  action  and  the 
alternative  action  are  similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  PBAPS 
Unit  Nos.  1,  2,  and  3,  dated  April  1973, 
and  for  PBAPS  Unit  Nos.  2  and  3, 
“Generic  Environmental  Impact 
Statement  for  License  Renewal  of 
Nuclear  Plants,”  (NUREG-1437, 
Supplement  10),  dated  January  2003. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  xx,  2010,  the  NRG  staff 
consulted  with  the  Pennsylvania  State 
official,  Bradley  Fuller,  of  the 
Pennsylvania  State  Department  of 
Environmental  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRG  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRG  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee’s  letter 
dated  March  6,  2009,  as  supplemented 
on  February  12,  2010  (ADAMS 
Accession  Nos.  ML090680141  and 
ML100470774,  respectively). 

Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC’s  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  Room  01  F21,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRG  Web 
site,  http://www.nrc.gov/reading-Tm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRG  PDR  Reference  staff  by  telephone 
at  1-800-397^209  or  301-415-4737,  or 
send  an  e-mail  to  pdr.resource@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  September  2010. 

For  the  Nuclear  Regulatory  Commission. 
John  D.  Hughey, 

Project  Manager,  Plant  Licensing  Branch  I- 
2,  Division  of  Operating  Reactor  Licensing, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  2010-23958  Filed  9-23-10;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-1257;  NRC-2000-0028] 

Notice  of  Issuance  of  Amendment  No. 
1  for  Special  Nuclear  Material  License 
No.  SNM-1227  [AREVA  NP,  Inc., 
Richland,  WA] 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  issuance  of  license 
amendment. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rafael  L.  Rodriguez,  Project  Manager, 
Fuel  Manufacturing  Branch,  Division  of 
Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Rockville,  MD  20852. 
Telephone:  (301)  492-3111;  Fax 
Number:  (301)  492-3363;  E-mail: 
Rafael.Rodriguez@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

By  letter  dated  June  12,  2008,  to  the 
U.S.  Nuclear  Regulatory  Commission 
(NRG),  AREVA  NP,  Inc.  (AREVA) 
requested  approval  of  an  amendment  to 
its  Special  Nuclear  Material  License  No. 
SNM-1227  which  would  authorize 
AREVA  to  install  and  operate  a  new 
process  at  its  fuel  fabrication  facility  in 
Richland,  Washington,  that  will  use 
supercritical  carbon  dioxide  to  extract 
uranium  from  waste  material  that 
contains  a  relatively  low  percentage  of 
uranium.  This  submittal  was  revised 
and  resubmitted  by  AREVA  on  August 
22,  2008,  to  reflect  the  required  portion 
marking  set  forth  in  Title  10  of  the  Code 
of  Federal  Regulations  (10  CFR) 

2.390(b).  Pursuant  to  the  requirements 
in  10  CFR  2.106,  the  NRG  is  providing 
notice  that  Amendment  No.  1  for 
Special  Nuclear  Material  License  No. 
SNM-1227  has  been  issued.  AREVA’s 
request  for  the  proposed  amendment 
was  previously  noticed,  and  an 
opportunity  to  request  a  hearing  was 
provided  in  the  Federal  Register  on 
January  16,  2009  (74  FR  3110-3114). 

The  NRG  staff  evaluated  AREVA’s 
license  amendment  request  and 
concluded  that  it  meets  the  regulatory 
criteria  for  a  categorical  exclusion,  as 
described  in  10  CFR  51.22(c)(ll).  This 
conclusion  is  documented  in  the  NRG 
staffs  Safety  Evaluation  Report  (SER). 

This  license  amendment  complies 
with  the  standards  and  requirements  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  NRC’s  rules  and 
regulations  as  set  forth  in  10  CFR 
Chapter  1.  Accordingly,  this  license  was 
amended  on  July  28,  2010,  and  is 
effective  immediately. 

II.  Further  Information 

The  NRG  has  prepared  an  SER  that 
documents  the  information  that  was 
reviewed  and  the  NRC’s  conclusion.  In 
accordance  with  10  CFR  2.390  of  the 
NRC’s  “Rules  of  Practice,”  details  with 
respect  to  this  action,  including  the  SER 
and  accompanying  documentation 
included  in  the  license  package,  are 
available  electronically  at  the  NRC’s 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/reading-rm/adams.html. 
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From  this  site,  you  can  access  the  NRC’s 
Agencywide'Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC’s 
public  documents.  The  ADAMS 
accession  numbers  for  the  public 
version  of  the  documents  related  to  this 
notice  are: 

(a)  June  12,  2008,  Original  License 
Amendment  Application: 

ML081700146; 

(b)  August  22,  2008,  Revised  License 
Amendment  Application:  ML082420070 
and  ML082420071; 

(c)  SER  in  Support  of  License 
Amendment  Application: 

ML101550158;  and 

(d)  Amended  Special  Nuclear 
Material  License  No.  SNM-1227: 
ML101550153. 

If  you  do  not  have  access  to  ADAMS, 
or  if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC’s  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to 
PDR.Resource@nrc.gov. 

These  documents  may  also  be  viewed 
electronically  on  the  public  computers 
located  at  the  NRC’s  PDR,  0-1  F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852.  The  PDR 
reproduction  contractor  wdll  copy 
documents  for  a  fee. 

Dated  at  Rockville,  MD  this  16th  day  of 
September  2010. 

For  the  Nuclear  Regulatory  Commission. 

Peter  ).  Habighorst, 

Chief,  Fuel  Manufacturing  Branch,  Fuel 
Facility  Licensing  Directorate,  Division  of  Fuel 
Cycle  Safety  and  Safeguards,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

[FR  Doc.  2010-23953  Filed  9-23-10;  8:45  am] 
BILLING  CODE  759(M)1-P 

NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS);  Meeting  of  the 
ACRS  Subcommittee  on  Radiation 
Protection  and  Nuclear  Materials 

The  ACRS  Subcommittee  on 
Radiation  Protection  and  Nuclear 
Materials  will  hold  a  meeting  on 
October  22,  2010,  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday,  October  22,  2010 — 1  p.m.  until 
5  p.m. 

The  Subcommittee  will  review  the 
Standard  Review  Plan  for  Renewal  of 
Independent  Spent  Fuel  Storage 


Installation  Licenses  and  Dry  Cask 
Storage  System  Certificates  of 
Compliance.  The  Subcommittee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  other  interested  persons 
regarding  this  matter.  The 
Subcommittee  will  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  Full  Committee.  Members  of  the 
public  desiring  to  provide  oral 
statements  and/or  written  comments 
should  notify  the  Designated  Federal 
Official  (DFO),  Christopher  Brown 
(Telephone  301-415-7111  or  E-mail 
Christopher.Brown@nrc.gov)  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Thirty-five  hard  copies  of  each 
presentation  or  handout  should  be 
provided  to  the  DFO  thirty  minutes 
before  the  meeting.  In  addition,  one 
electronic  copy  of  each  presentation 
should  be  e-mailed  to  the  DFO  one  day 
before  the  meeting.  If  an  electronic  copy 
cannot  be  provided  within  this 
timeframe,  presenters  should  provide 
the  DFO  with  a  CD  containing  each 
presentation  at  least  thirty  minutes 
before  the  meeting.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public.  Detailed 
procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  14,  2009,  (74  FR  58268-58269). 

Detailed  meeting  agendas  and  meeting 
transcripts  are  available  on  the  NRC 
Web  site  at  http://www.nrc.gov/reading- 
rm/doc-collections/acrs.  Information 
regarding  topics  to  be  discussed, 
changes  to  the  agenda,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  thetime  allotted  to 
present  oral  statements  can  be  obtained 
from  the  Web  site  cited  above  or  by 
contacting  the  identified  DFO. 

Moreover,  in  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  these  references  if  such 
rescheduling  would  result  in  a  major 
inconvenience. 

Dated:  September  20,  2010. 

Christopher  Brown, 

Acting  Chief,  Reactor  Safety  Branch  A, 
Advisory  Committee  on  Reactor  Safeguards. 
[FR  Doc.  2010-23943  Filed  9-23-10:  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION  ' 

I 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS);  Meeting  of  the 
ACRS  Subcommittee  on  Plant  License 
Renewal 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
October  22.  2010,  Room  T-2B1,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday,  October  22,  2010 — 8:30  a.m. 
until  12  p.m. 

The  Subcommittee  will  review  the 
proposed  Revision  2  to  NUREG-1801, 
“Generic  Aging  Lessons  Learned  (GALL) 
Report.”  The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
this  matter.  The  Subcommittee  will 
gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  Full 
Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official  (DFO),  Peter  Wen 
(Telephone  301-415-2832  or  E-mail 
Peter.  Wen@nrc.gov)  five  days  prior  to 
the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Thirty-five  hard  copies  of  each 
presentation  or  handout  should  be 
provided  to  the  DFO  thirty  minutes 
before  the  meeting.  In  addition,  one 
electronic  copy  of  each  presentation 
should  be  e-mailed  to  the  DFO  one  day 
before  the  meeting.  If  an  electronic  copy 
cannot  be  provided  within  this 
timeframe,  presenters  should  provide 
the  DFO  with  a  CD  containing  each 
presentation  at  least  thirty  minutes 
before  the  meeting.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public.  Detailed 
procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  14,  2009,  (74  FR  58268-58269). 

Detailed  meeting  agendas  and  meeting 
transcripts  are  available  on  the  NRG 
Web  site  at  http://www.nrc.gov/reading- 
rm/ doc-collections /acrs.  Information 
regarding  topics  to  be  discussed, 
changes  to  the  agenda,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
from  the  Web  site  cited  above  or  by 


58448 


Federal  Register/ Vol.  75,  No.  185 /Friday,  September'24,  2010/Notioe8 


contacting  the  identified  DFO. 

Moreover,  in  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  these  references  if  such 
rescheduling  would  result  in  a  major 
inconvenience. 

Dated:  September  16,  2010. 

Cayetano  Santos, 

Chief,  Reactor  Safety  Branch  A,  Advisory 
Committee  on  Reactor  Safeguards. 

[FR  Doc.  2010-23941  Filed  9-23-10;  8:45  am| 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS);  Meeting  of  the 
'ACRS  Subcommittee  on  Reliability  and 
PRA 

The  ACRS  Subcommittee  on 
Reliability  and  PRA  will  hold  a  meeting 
on  October  18,  2010,  at  11545  Rockville 
Pike,  Room  T-2B1,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday,  October  18,  2010, 1  p.m.  Until 
5  p.m. 

The  purpose  of  this  meeting  is  to 
discuss  various  human  reliability 
analysis  methods.  The  Subcommittee 
will  hear  presentations  by  and  hold 
discussions  with  the  NRC  staff  and 
other  interested  persons.  The 
Subcommittee  will  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  Full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official  (DFO),  Girija  Shukla 
(Telephone  301—415-6855  or  E-mail: 
Girija.ShukIa@nrc.gov)  five  days  prior  to 
the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Thirty  five  hard  copies  of  each 
presentation  or  handout  should  be 
provided  to  the  DFO  thirty  minutes 
before  the  meeting.  In  addition,  one 
electronic  copy  of  each  presentation 
should  be  emailed  to  the  DFO  one  day 
before  the  meeting.  If  an  electronic  copy 
cannot  be  provided  within  this 
timeframe,  presenters  should  provide 
the  DFQ  with  a  CD  containing  each 
presentation  at  least  thirty  minutes 
before  the  meeting.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 


that  are  open  to  the  public.  Detailed 
procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  14,  2009  (74  FR  58268-58269). 

Detailed  meeting  agendas  and  meeting 
transcripts  are  available  on  the  NRC 
Web  site  at  http://wvi'w.nrc.gov/reading- 
rm/doc-collections/acrs.  Information 
regarding  topics  to  be  discussed, 
changes  to  the  agenda,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
from  the  Web  site  cited  above  or  by 
contacting  the  identified  DFO. 

Moreover,  in  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  these  references  if  such 
rescheduling  would  result  in  a  major 
inconvenience. 

Dated:  September  16,  2010. 

Antonio  F  Dias, 

Chief,  Reactor  Safety  Branch  B,  Advisory 
Committee  on  Reactor  Safeguards. 

[FR  Doc.  2010-23939  Filed  9-23-10;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS);  Meeting  of  the 
ACRS  Subcommittee  On  Future  Plant 
Designs 

The  ACRS  Subcommittee  on  Future 
Plant  Designs  will  hold  a  meeting  on 
October  21,  2010,  at  11545  Rockville 
Pike,  Room  T-2B1,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  October  21,  2010, 1  p.m. 

Until  5  p.m. 

The  Subcommittee  will  review 
current  Design  Acceptance  Criteria 
associated  with  Digital  Instrumentation 
and  Control  (I&C).  The  Subcommittee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff,  the  Nuclear  Energy  Institute 
(NEI),  and  other  interested  persons 
regarding  this  matter.  The 
Subcommittee  will  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  Full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official  (DFO),  Christina 


Antoneseu  (Telephone  301-415-6792  or 
E-mai\.Christina.Antonescu@nrc.gov) 
five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Thirty-five 
hard  copies  of  each  presentation  or 
handout  should  be  provided  to  the  DFO 
thirty  minutes  before  the  meeting.  In 
addition,  one  electronic  copy  of  each 
presentation  should  be  e-mailed  to  the 
DFO  one  day  before  the  meeting.  If  an 
electronic  copy  cannot  be  provided 
within  this  timeframe,  presenters 
should  provide  the  DFO  with  a  CD 
containing  each  presentation  at  least 
thirty  minutes  before  the  meeting. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 
Detailed  procedures  for  the  conduct  of 
and  participation  in  ACRS  meetings 
were  published  in  the  Federal  Register 
on  October  14,  2009,  (74  FR  58268- 
58269). 

Detailed  meeting  agendas  and  meeting 
transcripts  are  available  on  the  NRC 
Weh  site  at  http://www.nrc.gov/reading- 
rm/doc-collections/acrs.  Information 
regarding  topics  to  be  discussed, 
changes  to  the  agenda,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
from  the  Web  site  cited  above  or  by 
contacting  the  identified  DFO. 

Moreover,  in  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  these  references  if  such 
rescheduling  would  result  in  a  major 
inconvenience. 

Dated:  September  17,  2010. 

Antonio  Dias, 

Chief,  Reactor  Safety  Branch  B,  Advisory 
Committee  on  Reactor  Safeguards. 

[FR  Doc.  2010-23937  Filed  9-23-10;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the  ACRS  Joint 
Subcommittee;  Revision  to  October  4, 
2010,  ACRS  Meeting  Federai  Register 
Notice 

The  Federal  Register  Notice  for  the 
ACRS  Joint  Subcommittee  Meeting 
scheduled  to  be  held  on  October  4, 

2010,  is  being  revised  to  notify  the 
following: 

The  meeting  will  be  held  on  Tuesday, 
October  19,  2010,  from  8:30  a.m.  until 
5  p.m. 
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The  notice  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Friday,  September  10,  2010 
[75  FR  55365].  All  other  items  remain 
the  same  as  previously  published. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
Maitri  Banerjee,  Designated  Federal 
Official  (Telephone:  301-415-6973,  E- 
mail:  Maitri.Banerjee@nrc.gov  between 
7;3t)  a.m.  and  5:15  p.m.  (ET)). 

Dated:  September  17,  2010. 

Antonio  Dias, 

Chief,  Reactor  Safety  Branch  B,  Advisory 
Committee  on  Reactor  Safeguards. 

[FR  Doc.  2010-23935  Filed  9-23-10;  8:45  am) 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS);  Meeting  of  the 
ACRS  Subcommittee  on  Materials, 
Metallurgy  &  Reactor  Fuels 

The  ACRS  Subcommittee  on 
Materials,  Metallurgy  &  Reactor  Fuels 
will  hold  a  meeting  on  October  21, 

2010,  at  11545  Rockville  Pike,  Room  T- 
2B1,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  October  21,  2010,  8:30  a.m. 
until  12  p.m. 

The  Subcommittee  will  review  the 
proposed  Revision  1  to  (1)  Regulatory 
Guide  1.34  which  was  issued  as  DG— 

1223,  (2)  Regulatory  Guide  1.43  which 
was  issued  as  DG-1221,  (3)  Regulatory 
Guide  1.44  which  was  issued  as  DG— 

1224,  and  (4)  Regulatory  Guide  1.50 
which  was  issued  as  DG-1222.  All  four 
draft  guidances  (DGs)  were  issued  for 
public  comment  on  July  6,  2009.  The 
Subcommittee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRG  staff  and 
other  interested  persons  regarding  this 
matter.  The  Subcommittee  will  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  Full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official  (DFO),  Michael  Benson 
(Telephone  301-415-6396  or  E-mail 
MichaeI.Benson@nrc.gov)  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Thirty-five  hard  copies  of  each 
presentation  or  handout  should  be 
provided  to  the  DFO  thirty  minutes 


before  the  meeting.  In  addition,  one 
electronic  copy  of  each  presentation 
should  be  e-mailed  to  the  DFO  one  day 
before  the  meeting.  If  an  electronic  copy 
cannot  be  provided  within  this 
timeframe,  presenters  should  provide 
the  DFO  with  a  CD  containing  each 
presentation  at  least  thirty  minutes 
before  the  meeting.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public.  Detailed 
procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  14,  2009,  (74  FR  58268-58269). 

Detailed  meeting  agendas  and  meeting 
transcripts  are  available  on  the  NRC 
Web  site  at  http:/ /www.nrc.gov/reading- 
rm/doc-collections/acrs.  Information 
regarding  topics  to  be  discussed, 
changes  to  the  agenda,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
from  the  Web  site  cited  above  or  by 
contacting  the  identified  DFO. 

Moreover,  in  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  these  references  if  such 
rescheduling  would  result  in  a  major 
inconvenience. 

Dated:  September  17,  2010. 

Antonio  Dias, 

Chief,  Reactor  Safety  Branch  B,  Advisory 
Committee  on  Reactor  Safeguards. 

[FR  Doc.  2010-23945  Filed  9-23-10;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 0-0002] 

Sunshine  Act;  Notice  of  Meeting 

DATE:  Week  of  September  27,  2010. 
PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

ADDITIONAL  ITEMS  TO  BE  CONSIDERED: 

Week  of  September  27,  2010 

Wednesday,  September  29,  201 0 

12:55  p.m. — Affirmation  Ses.sion  (Public 
Meeting)  (Tentative) 
a.  South  Texas  Project  Nuclear 
Operating  Co.  (South  Texas  Project 
Units  3  and  4),  NRC  Staff  Notice  of 
Appeal,  Brief  on  Appeal,  and  Request 
for  Stay  of  LBP-10-02,  Order  (Rulings 
on  the  Admissibility  of  New 
Contentions  and  on  Intervenors’ 


Challenge  to  Staff  Denial  of 
Documentary  Access)  (Feb.  9,  2010) 
(Tentative) 

b.  Luminant  Generation  Company 
LLC  (Comanche  Peak  Nuclear  Power 
Plant,  Units  3  and  4),  NRC  Staff  Notice 
of  Appeal.  Brief  on  Appeal,  and  Request 
for  Stay  of  Sections  IV  and  V.B  of  LBP- 
10-5,  Order  (Ruling  on  Intervenors’ 
Access  to  ISG-016)  (Mar.  22,  2010) 
(Tentative) 

This  meeting  will  be  webcast  live  at 
the  Web  addres.s — http://wwvi’. nrc.gov. 
***** 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings, 
call  (recording) — (301)  415-1292. 
Contact  person  for  more  information: 
Rochelle  Bavol,  (301)  415-1651. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  h Up:// www. nrc.gov/about-nrc/ policy¬ 
making/ schedule.html. 

•k  ie  -k  -k  -k 

The  NRC  provides  reasonable 
accommodation  to  individuals  with 
disabilities  where  appropriate.  If  you 
need  a  reasonable  accommodation  to 
participate  in  these  public  meetings,  or 
need  this  meeting  notice  or  the 
transcript  or  other  information  from  the 
public  meetings  in  another  format  (e.g., 
braille,  large  print),  please  notify  Angela 
Bolduc,  Chief,  Employee/Labor 
Relations  and  Work  Life  Branch,  at  301- 
492-2230,  TDD:  301-415-2100,  or  by  e- 
mail  at  angela.bolduc@nrc.gov. 
mailto:dlc@nrc.gov. mailto:aks@nrc.gov 
Determinations  on  requests  for 
reasonable  accommodation  will  be 
made  on  a  case-by-case  basis. 
***** 

This  notice  is  distributed 
electronically  to  subscribers.  If  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969), 
or  send  an  e-mail  to 
darlene.  wrigh  t@nrc.gov. 

Dated;  September  21,  2010. 

Rochelle  C.  Bavol, 

Policy  Coordinator,  Office  of  the  Secretary. 
[FR  Doc.  2010-24129  Filed  9-22-10;  4:15  pm] 
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POSTAL  REGULATORY  COMMISSION 
[Docket  No.  RM2010-13;  Order  No.  537] 

Postal  Rates 

AGENCY:  Postal  Regulatory  Commission. 
ACTION:  Notice. 
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SUMMARY:  This  notice  establishes  a 
docket  to  solicit  comments  on  the 
analyses,  arguments,  and  proposals 
concerning  technical  issues  related  to 
workshare  discount  design.  The 
proceeding  will  allow  certain  issues 
raised  in  an  earlier  proceeding  to  be 
fully  addressed. 

DATES:  Comments  are  due:  November 
15, 2010. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
Filing  Online  system  at  http:// 
www.prc.gov.  Commenters  who  cannot 
submit  their  views  electronically  should 
contact  the  person  identified  in  FOR 
FURTHER  INFORMATION  CONTACT  by 
telephone  for  advice  on  alternatives  to 
electronic  filing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Sharfman,  General  Counsel, 
stephen.sharfman@prc.gov  or  202-789- 
6820. 

SUPPLEMENTARY  INFORMATION:  Order  No. 
536  resolves  several  important  threshold 
legal  and  policy  issues  underlying  the 
design  of  workshare  discounts.  The 
Commission  concluded  that  the  pricing 
constraint  on  workshare  discounts 
established  in  39  U.S.C.  3622(e)  may 
apply  within  or  across  products,  as  that 
term  is  defined  and  employed  in  the 
Postal  Accountability  and  Enhancement 
Act.^  It  concludes  that  subsection 
3622(e)  implements  a  substantial 
portion  of  the  policies  that  underlay  the 
Efficient  Component  Pricing  rule  as  that 
principle  has  been  articulated  in  prior 
regulatory  practice.  It  also  concludes 
that  identifying  the  groups  of  mail 
between  which  worksharing 
relationships  should  be  recognized  for 
purposes  of  subsection  3622(e)  requires 
identification  of  mail  that  serves  the 
same  market  and  is  distinguished  from 
other  mail  serving  that  market 
predominantly  by  the  costs  that 
worksharing  activity  avoids.  The 
selection  of  an  appropriate  base  or 
reference  group  from  which  the  costs 
avoided  by  worksharing  are  to  be 
calculated  depends  on  what 
components  of  the  base  group  are  likely 
to  shift  to  the  workshared  group  in 
response  to  changes  in  their  relative 
prices. 

Applying  these  principles  to  mail 
classes.  Order  No.  536  concludes  that 
there  is  a  worksharing  relationship 
between  presort  First-Class  Mail  and 
single-piece  First-Class  Mail  that  is 
metered  or  bears  Information  Based 
Indicia  (IBI).  In  this  docket,  the 
Commission  solicits  comments  on  the 
appropriate  base  group  for  measuring 
First-Class  Mail  workshare  discounts. 


'  Pub.  L.  109-435, 120  Slat.  3198  (2006)  (PAEA). 


Commenters  should  feel  free  to  discuss 
the  merits  of  the  current  Bulk  Metered 
Mail  (BMM)  base  category  as  well  as  a 
number  of  already  suggested 
alternatives,  including  IBI  mail,  a 
weighted  average  of  BMM  and  IBI  mail, 
“Qualified  PC  Postage”  mail,  or  some 
other  group  of  single-piece  First-Class 
Mail.  It  also  solicits  comments  on  the 
specific  cost  characteristics  that  the  base 
category  selected  should  have. 

Order  No.  536  also  concludes  that 
Saturation  Mail  is  not  in  a  worksharing 
relationship  with  other  groups  of 
Standard  Mail.  Accordingly,  there  is  no 
need  to  further  examine  the  issue  of 
identifying  an  appropriate  reference 
category  for  pricing  Saturation  Mail  in 
a  follow-on  proceeding. 

Order  No.  536  contemplates  that  this 
follow-on  proceeding  will  also  consider 
technical  proposals  to  revise  or  refine 
the  manner  in  which  avoided  costs  are 
modeled.  The  Postal  Service’s 
comments  in  Docket  No.  RM2009-3,  for 
example,  mention  its  intention  to 
propose  changes  to  the  way  some  cost 
pools  are  classified  for  purposes  of  cost 
avoidance  analysis  (whether  they 
should  be  treated  as  proportional,  fixed, 
or  non-worksharing  related).  The 
comments  of  the  American  Postal 
Workers  Union,  AFL-CIO  in  that  docket 
express  a  more  general  desire  to  re¬ 
evaluate  and  modify  the  current  method 
of  classifying  avoided  cost  pools. 

In  Docket  No.  RM2009— 3,  various 
parties  expressed  an  intent  to  propose 
changes  to  the  way  delivery  and  other 
costs  are  estimated  in  calculating  the 
costs  avoided  by  presort  First-Class 
Mail.  Comments  suggested  de-averaging 
rates  for  First-Class  Mail  by  indicia,  the 
use  of  two  Cost  and  Revenue  Analysis 
adjustment  factors  to  develop  workshare 
discounts,  and  a  form  of  pre-barcoding 
discount  that  would  recognize  the 
savings  generated  by  single-piece  First- 
Class  Mail  that  is  CASS-certified  and 
bears  an  Intelligent  Mail  barcode.  All  of 
these  issues  are  eligible  for 
consideration  in  this  docket. 

It  is  ordered: 

1.  The  Commission  establishes  Docket 
No.RM2010-13  to  consider  analyses, 
arguments,  and  proposals  concerning 
technical  issues  that  relate  to  ♦he  design 
of  workshare  discounts,  as  described  in 
the  body  of  this  order. 

2.  Comments  are  due  on  or  before 
November  15,  2010. 

3.  Pursuant  to  39  U.S.C.  505,  the 
Commission  appoints  Emmett  Rand 
Costich  to  represent  the  interests  of  the 
general  public  in  this  proceeding. 

4.  The  Secretary  shall  arrange  for 
publication  of  this  notice  in  the  Federal 
Register. 


By  the  Commission. 

Shoshana  M.  Grove, 

Secretary. 

[FR  Doc.  2010-23927  Filed  9-23-10;  8:45  am) 

BILLING  CODE  7710-FW-S 


RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection(s)  Available 
for  Public  Comment  and 
Recommendations 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB’s 
estimate  of  the  burden  for  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

1.  Title  and  purpose  of  information 
collection: 

Placement  Sarvice;  OMB  3220-0057: 

Section  12(i)  of  the  Railroad 
Unemployment  Insurance  Act  (RUIA), 
authorizes  the  Railroad  Retirement 
Board  (RRB)  to  establish,  maintain,  and 
operate  free  employment  offices  to 
provide  claimants  for  unemployment 
benefits  with  job  placement 
opportunities.  Section  704(d)  of  the 
Regional  Railroad  Reorganization  Act  of 
1973,  as  amended,  and  as  extended  by 
the  consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  required  the 
RRB  to  maintain  and  distribute  a  list  of 
railroad  job  vacancies,  by  class  and 
craft,  based  on  information  furnished  by 
rail  carriers  to  the  RRB.  Although  the 
requirement  under  the  law  expired 
effective  August  13, 1987,  the  RRB  has 
continued  to  obtain  this  information  in 
keeping  with  its  employment  service 
responsibilities  under  Section  12(k)  of 
the  RUIA.  Application  procedures  for 
the  job  placement  program  are 
prescribed  in  20  CFR  325.  The 
procedures  pertaining  to  the  RRB’s 
obtaining  and  distributing  job  vacancy 
reports  furnished  by  rail  carriers  are 
described  in  20  CFR  346.1. 

The  RRB  currently  utilizes  four  forms 
to  obtain  information  heeded  to  carry 
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out  its  job  placement  responsibilities. 
Form  ES-2,  Supplemental  Information 
for  Central  Register,  is  used  by  the  RRB 
to  obtain  information  needed  to  update 
a  computerized  central  register  of 
separated  and  furloughed  railroad 
employees  available  for  employment  in 
the  railroad  industry.  Form  ES-21, 
Referral  to  State  Employment  Service, 
and  ES-21C,  Report  of  State 


Employment  Service  Office,  are  used  by 
the  RRB  to  provide  placement  assistance 
for  unemployed  railroad  employees 
through  arrangements  with  State 
Employment  Service  offices.  Form  UI-  - 
35,  Field  Office  Record  of  Claimant 
Interview,  is  used  primarily  by  RRB 
field  office  staff  to  conduct  in-person 
interviews  of  claimants  for 
unemployment  benefits.  Completion  of 


these  forms  is  required  to  obtain  or  ‘ 
maintain  a  benefit.  In  addition,  the  RRB 
also  collects  Railroad  Job  Vacancies 
information  received  voluntarily  from 
railroad  employers.  No  changes  are 
proposed  to  any  of  the  data  collection 
instruments  associated  with  the 
information  collection. 


Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent  burden  for  this  collection  is  as  follows; 


Form  #(s) 

Annual 

responses 

Completion  | 
time  (min)  | 

Burden 

(hrs) 

ES-2  . 

7,500 

0.25 

31 

ES-21  . 

3,500 

1  0.68 

40 

ES-21C  . . 

1  250 

1  1  50 

31 

UI-35  (in-person) . 

g’ooo 

7.00 

1,050 

UI-35  (by  mail)  . : . 

1,000 

10.50 

175 

Railroad  Job  Vacancies  Report . 

750 

10.00 

125 

TOTAL  . 

23,000 

1,452 

2.  Title  and  Purpose  of  Information 
Collection: 

Withholding  Certificate  for  Railroad 
Retirement  Monthly  Annuity  Payments; 
OMB  3220-0149,  Form  RRB-W-4P: 

The  Internal  Revenue  Code  requires 
all  payers  of  tax  liable  private  pensions 
to  U.S.  citizens  to:  (1)  Notify  each 
recipient  at  least  concurrent  with  initial 
withholding  that  the  payer  is,  in  fact, 
withholding  benefits  for  tax  liability  and 
that  the  recipient  has  the  option  of 
electing  not  to  have  the  payer  withhold, 
or  to  withhold  at  a  specific  rate;  (2) 
withhold  benefits  for  tax  purposes  (in 
the  absence  of  the  recipient’s  election 
not  to  withhold  benefits);  and  (3)  notify 
all  beneficiaries,  at  least  annually,  that 
they  have  the  option  of  changing  their 
withholding  status  or  elect  not  to  have 
benefits  withheld. 

The  RRB  provides  Form  RRB-W4P, 
Withholding  Certificate  for  Railroad 
Retirement  Payments,  to  its  annuitants 
to  exercise  their  withholding  options. 
Completion  of  the  form  is  required  to 
obtain  or  retain  a  benefit.  One  response 
is  requested  of  each  respondent.  No 
changes  are  proposed  to  Form  RRB  W- 
"  4P. 

The  RRB  estimates  that  35,000 
annuitants  utilize  Form  RRB  W-4P 
annually.  The  completion  time  for  Form 
RRB  W-4P  varies  depending  on 
individual  circumstances.  The 
estimated  average  completion  time  for 
Form  RRB  W-4P  is  39  minutes  for 
recordkeeping,  24  minutes  for  learning 
about  the  law  or  the  form,  and  59 
minutes  for  preparing  the  form. 

Additional  information  or  comments: 
To  request  more  information  or  to 
obtain  a  copy  of  tbe  information 


collection  justification,  forms,  and/or 
supporting  material,  please  call  tbe  RRB 
Clearance  Officer  at  (312)  751-3363  or 
send  an  e-mail  request  to 
CharIes.Mierzwa@RRB.GOV.  Comments 
regarding  the  information  collection 
should  be  addressed  to  Patricia  A. 
Henaghan,  Railroad  Retirement  Board, 
844  North  Rush  Street,  Chicago,  Illinois 
60611-2092  or  send  an  e-mail  to 
Patricia.Henaghan@RRB.GOV.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Charles  Mierzwa, 

Clearance  Officer. 

(FR  Doc.  2010-23823  Filed  9-23-10;  8:45  arti] 
BILLING  CODE  7905-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #12279  and  #12280] 

Iowa  Disaster  Number  IA-00024 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Amendment  3. 

SUMMARY:  This  is  an  amendment  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Iowa  (FEMA- 
1930-DR),  dated  08/14/2010. 

Incident:  Severe  storms,  flooding,  and 
tornadoes. 

Incident  Period:  06/01/2010  through 
08/31/2010. 

Effective  Date:  09/17/2010. 

Physical  Loan  Application  Deadline 
Date:  10/13/2010. 

EIDL  Loan  Application  Deadline  Date: 
05/16/2011. 

ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 


Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  Presidential  disaster  declaration 
for  the  State  of  Iowa,  dated  08/14/2010 
is  hereby  amended  to  include  the 
following  areas  as  adversely  affected  by 
the  disaster: 

Primary  Counties:  (Physical  Damage 
and  Economic  Injury  Loans): 
Appanoose,  Wapello. 

Contiguous  Counties:  (Economic  Injury 
Loans  Only): 

Iowa:  Davis,  Jefferson. 

Missouri:  Putnam,  Schuyler. 

All  other  information  in  the  original 
declaration  remains  unchanged. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

James  E.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  2010-23995  Filed  9-23-10;  8:45  ami 

BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  #12327  and  #12328] 

Wisconsin  Disaster  #WI-00027 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 
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summary:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Wisconsin 
(FEMA-1933-DR),  dated  09/18/2010. 

Incident:  Severe  storms,  tornadoes, 
and  flooding. 

Incident  Period:  07/20/2010  through 
07/24/2010. 

Effective  Date:  09/ 18/2010. 

Physical  Loan  Application  Deadline 
Date:  11/17/2010. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  06/20/2011. 
ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  And 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
09/18/2010,  applications  for  disaster 
loans  may  be  filed  at  the  address  listed 
above  or  other  locally  announced 
locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties  (Physical  Damage  and 
Economic  Injury  Loans): 

Grant,  Milwaukee. 

Contiguous  Counties  (Economic  Injury 
Loans  Only): 

Wisconsin:  Crawford,  Iowa,  Lafayette, 
Ozaukee,  Racine,  Richland, 
Washington,  Waukesha. 

Iowa:  Clayton,  Dubuque. 

Illinois:  Jo  Daviess. 

The  Interest  Rates  are: 


1 

Percent 

For  Physical  Damage: 

Homeowners  With  Credit  Avail¬ 
able  Elsewhere . 

5.000 

Homeowners  Without  Credit 
Available  Elsewhere  . 

2.500 

Businesses  With  Credit  Avail¬ 
able  Elsewhere . 

6.000 

Businesses  Without  Credit 
Available  Elsewhere  . 

4.000 

Non-Profit  Organizations  With 

• 

Credit  Available  Elsewhere  ... 

3.625 

Non-Profit  Organizations  With¬ 
out  Credit  Available  Else¬ 
where  . 

3.000 

For  Economic  Injury: 

Businesses  &  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere  . 

4.000 

Non-Profit  Organizations  With¬ 
out  Credit  Available  Else¬ 
where  . 

3.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  12327B  and  for 
economic  injury  is  123280. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

James  E.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  2010-23998  Filed  9-23-10:  8:45  am) 
BILLING  CODE  8025-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-62940;  File  No.  SR-NYSE- 
2010-66] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Add  Certain 
Rules  to  the  List  of  Exchange  Rule 
Violations  and  Fines  Applicable 
Thereto 

September  20,  2010. 

Pursuant  to  Section  19(b)(1)  of.the 
Securities  Exchange  Act  of  1934  (the 
“Act”) '  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on 
September  9,  2010,  New  York  Stock 
Exchange  LLC  (“NYSE”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II, 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is  ' 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
NYSE  Rule  476A  to  add  certain  rules  to 
its  List  of  Exchange  Rule  Violations  and 
Fines  Applicable  Thereto  (“Minor  Rule 
Violation  Plan”).  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  Web  site  at  http:// 
www.nyse.com,  at  the  Exchange’s 
principal  office,  at  the  Commissiori’s 
Public  Reference  Room,  and  on  the 
Commission’s  Web  site  at  http:// 
www.sec.gov. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Us  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 


•  15  U.S.C.  78s(b){l). 
2  17CFR240.19b-4. 


and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
NYSE  Rule  476 A  to  add  certain  rules  to 
its  Minor  Rule  Violation  Plan  to  reflect 
approved  changes  to  Exchange  rules. ^ 
Specifically,  in  connection  with  the 
Exchange’s  process  to  harmonize  certain 
Exchange  rules  with  rules  of  the 
Financial  Industry  Regulatory 
Authority,  Inc.  (“FINRA”),  the  Exchange 
has  deleted  certain  Exchange  rules  and 
replaced  them  with  new  rules  that  have 
different  rule  numbers.  The  Exchange 
proposes  this  rule  filing  to  add  the  new 
rule  references  to  the  Minor  Rule 
Violation  Plan  for  those  rules  that  have 
been  added  as  part  of  the  FINRA 
harmonization  process.  The  Exchange 
will  not  delete  the  old  rule  references  in 
the  Minor  Rule  Violation  Plan  so  that 
violations  of  prior  Exchange  rules  that 
occurred  before  the  amendments 
described  below  took  effect  still  fall 
under  the  jurisdiction  of  the  Minor  Rule 
Violation  Plan. 

In  connection  with  the  harmonization 
process,  the  Exchange  adopted  the 
following  new  NYSE  Rules,  which 
correspond  with  the  same-numbered 
consolidated  FINRA  Rules,  and  which 
replaced  prior  Exchange  rules: 

•  Rule  2150  (Improper  Use  of 
Customers’  Securities  or  Funds; 
Prohibition  Against  Guarantees  and 
Sharing  in  Accounts)  replaced  old  Rules 
352(a)-(d); 

•  Rule  3130  (Annual  Certification  of 
Compliance  and  Supervisory  Processes) 
replaced,  in  relevant  part,  old  Rules 
342.30(d)  and  (e)  and  Rule 
Interpretation  311(b)(5); 

•  Rule  3310  (Anti-Money  Laundering 
Compliance  Program)  replaced  old  Rule 
445; 

•  Rule  4110  (Capital  Compliance) 
replaced,  in  relevant  part,  old  Rules 
312(h)  and  313; 


3  The  Exchange’s  corporate  affiliate,  NYSE  Amex 
LLC  (“NYSE  Amex”),  submitted  a  companion  rule 
Rling  proposing  corresponding  amendments  to 
NYSE  Amex  Disciplinary  Rule  476A.  See  SR- 
NYSEAmex-2010-94. 
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•  Rule  4521  (Notifications, 
Questionnaires  and  Reports)  replaced, 
in  relevant  part,  old  Rule  421; 

•  Rule  4560  (Short-Interest  Reporting) 
replaced  old  Rules  421(1)  and  421.10; 
and 

•  Rule  5190  (Notification 
Requirements  for  Offering  Participants) 
replaced  old  Rule  392.“* 

These  old  Rules,  or  certain  provisions 
thereof,  are  subject  to  the  Exchange’s 
Minor  Rule  Violation  Plan  under  NYSE 
Rule  476A.  At  the  time  the  new  Rules 
were  adopted  to  replace  the  old 
Exchange  Rules,  however,  they  were  not 
added  to  the  Exchange’s  Minor  Rule 
Violation  Plan.  The  Exchange  therefore 
proposes  to  update  the  Exchange’s 
Minor  Rule  Violation  Plan  under  NYSE 
Rule  476A  by  adding  the  new  rule 
references  identified  above. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with, 
and  furthers  the  objectives  of.  Section 
6(b)(5)  of  the  Act,^  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  also  furthers  the  objectives  of 
Section  6(b)(6)  of  the  Act,®  in  that  it 
provides  for  appropriate  discipline  for 
violations  of  Exchange  rules  and 
regulations. 

The  Exchange  believes  that  the 
proposed  rule  change  will  provide  the 
Exchange  with  greater  regulatory 
flexibility  to  enforce  the  prescriptions  of 
certain  rules  in  a  more  informal  manner 
while  also  preserving  the  Exchange’s 
discretion  to  seek  formal  discipline  for 
more  serious  transgressions  as 
warranted. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 


■*  See  Securities  Exchange  Act  Release  Nos.  59965 
(May  21,  2009),  74  FR  25783  (May  29,  2009)  (SR- 
NYSE-2009-25)  (adopting,  inter  alia,  NYSE  Rules 
3130,  4560,  5190):  61158  (December  11,  2009),  74 
FR  67942  (December  21,  2009)  (SR-NYSE-S009- 
123)  (adopting  NYSE  Rule  2150);  61273  (December 
31,  2009),  75  FR  1091  (January  8,  2010)  (SR-NYSE- 
2009-134)  (adopting  NYSE  Rule  3310);  61557 
(February  22,  2010),  75  FR  9472  (March  2,  2010) 
(SR-NYSE-2010-10)  (adopting,  inter  alia,  NYSE 
Rules  4110,  4521).  See  also  NYSE  and  NYSE  Amex 
Information  Memoranda  09-24  (June  2,  2009);  10- 
09  (February  18,  2010);  10-12  (March  11,  2010). 

5 15  U.S.C.  78f(b)(5). 

<>15  U.S.C.  78f(b)(6). 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  filed  the  proposed 
rule  change  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  ^  and  Rule  19b- 
4(f)(3)  thereunder.®  Because  the 
proposed  rule  change  is  concerned 
solely  with  the  administration  of  the 
Exchange,  the  proposed  rule  change  has 
become  immediately  effective  upon 
filing  pursuant  to  Section  19(b)(3)(A)  of 
the  Act  and  Rule  19b-4(f)(3)  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
ruies/sro.shtml)-,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2010-66  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2010— 66.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 


M5  U.S.C.  78s(b)(3)(A). 

8  17CFR240.19b-4(f)(3). 


Internet  Web  site  [http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  3  p.m.  Copies  of  the  filing  also 
will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-NYSE- 
2010-66  and  should  be  submitted  on  or 
before  October  15,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^ 

•  Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  2010-23908  Filed  9-23-10;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-62947;  File  No.  SR- 
NYSEAmex-2010-96]  - 

Self-Regulatory  Organizations;  NYSE 
Amex  LLC;  Notice  of  Filing  of  a 
Proposdb  Rule  Change  Amending 
NYSE  Amex  Equities  Rule  104  To 
Adopt  Pricing  Obligations  for 
Designated  Market  Makers 

September  20,  2010. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on 
September  17,  2010,  NYSE  Amex  LLC 
(“NYSE  Amex”  or  the  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 


9  17  CFR  200.30-3(a)(12):  200.30-3(a)(44). 
’  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
NYSE  Amex  Equities  Rule  104  to  adopt 
pricing  obligations  for  Designated 
Market  Makers  (“DMMs”).  The  text  of 
the  proposed  rule  change  is  available  at 
the  Exchange,  the  Commission’s  Public 
Reference  Room,  and  http:// 
vx'wu'.nyse.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
NYSE  Amex  Equities  Rule  104  to  adopt 
pricing  obligations  for  DMMs.  Under  the 
proposal,  the  Exchange  will  require 
DMMs  to  continuously  maintain  two- 
sided  bid  and  offer  interest  within  a 
Designated  Percentage  ^  from  the 
National  Best  Bid  and  National  Best 
Offer  (“NBBO”)  for  each  security  in 
which  they  are  registered.  These  pricing 
obligations  are  intended  to  eliminate 
trade  executions  against  DMM 
placeholder  quotations  traditionally 
priced  far  away  from  the  inside  market, 
commonly  known  as  “stub  quotes.” 

They  are  also  intended  to  augment  and 
work  in  conjunction  with'Trading 
Pauses  in  individual  securities  due  to 
extraordinary  market  volatility,  which 
are  already  in  place  on  a  pilot  basis  for 
stocks  in  the  S&P  500®  Index  and  the 
Russell  1000®  Index,  under  Exchange 
Rule  800.4 


^  The  term  Designated  Percentage  is  defined  in 
proposed  Rule  104(a)(l)(B)(iii). 

See  Securities  Exchange  Act  Release  No.  62252 
(June  10,  2010),  75  FR  34186  (June  16,  2010)  (SR- 
NYSEAmex-2010-46).  See  also  Securities 
Exchange  Act  Release  No.  62884  (September  10, 
2010),  75  FR  56618  (.September  16,  2010)  (SR- 
NYSEAmex-2010-63).  See  also  Rule  80C. 


Under  the  proposal,  the  Exchange  will 
require  DMMs  to  enter  and  maintain 
quotes  priced  no  more  than  the 
Designated  Percentage  away  from  the 
NBBO.  Permissible  quotes  are 
determined  by  the  individual  character 
of  the  security,  the  time  of  day  in  which 
the  quote  is  entered,  and  other  factors 
which  are  summarized  below. 

For  purposes  of  the  proposed  rule. 
Designated  Percentage  shall  mean  the 
Threshold  Move  as  defined  under  Rule 
80C  less  two  (2)  percentage  points. 
Because  the  Threshold  Move  across  all 
exchanges  is  currently  10%,  a  DMM’s 
quote  in  a  security  may  not  be  more 
than  8%  away  from  NBBO.  Once  a 
permissible  quote  is  entered,  it  may  rest 
without  adjustment  until  such  time  as  it 
is  more  than  the  Defined  Limit  away 
from  the  NBBO.  For  purposes  of  the 
proposed  rule,  the  Designated  Limit 
shall  mean  the  Threshold  Move  as 
defined  under  Rule  80C  less  one-half 
percentage  point  (i.e.  9.5%).  If  the 
DMM’s  resting  interest  exceeds  the 
Defined  Limit  the  DMM  must  enter  new 
interest  at  a  price  not  more  than  the 
Designated  Percentage  of  8%  away  from 
the  NBBO  (or  identify  to  the  Exchange 
current  resting  interest  that  satisfies  the 
DMM’s  obligation).  For  times  during  the 
trading  day  when  a  Trading  Pause  is  not 
in  effect  under  Rule  80C  [e.g.,  before 
9:45  a.m.  and  after  3:35  p.m.),  the 
Designated  Percentage  calculation  will 
assume  a  trigger  percentage  of  22%. 
Therefore,  a  DMM  must  maintain  a 
quote  no  further  than  20%  aw'ay  from 
the  NBBO  and  the  quote  may  rest 
without  adjustment  until  it  is  more  than 
21.5%  fi:om  the  NBBO.  In  the  absence 
of  an  NBBO,  the  above  calculations  will 
remain  the  same,  but  will  use  the  last 
reported  sale  from  the  single  plan 
processor  responsible  for  consolidation 
of  information  for  the  security  pursuant 
to  Rule  603  of  Regulation  NMS.® 

For  securities  that  are  not  subject  to 
Trading  Pauses,  the  Designated 
Percentage  will  assume  a  trigger 
percentage  of  32%  and  apply  the  same 
2%  reduction.  Thus,  DMMs  registered 
in  those  securities  shall  be  required  to 
maintain  quotes  no  more  than  30% 
away  from  NBBO.  As  with  securities 
subject  to  Trading  Pauses,  once  a 
permissible  quote  is  entered  it  may  rest 
without  adjustment  until  such  time  as  it 
becomes  more  than  the  Defined  Limit 
away  from  the  NBBO  (31.5%), 
whereupon  the  DMM  must  enter  new 
interest  at  a  price  not  more  than  the 
Designated  Percentage  of  30%  away 
from  the  NBBO  (or  identify  to  the 
Exchange  current  resting  interest  that 
satisfies  the  DMM’s  obligation).  The 


5 17  CFR  240.603. 


Exchange  proposes  that  these 
requirements  shall  apply  to  NMS  Stocks 
(as  defined  in  Rule  600  under 
Regulation  NMS)  ®  during  the  trading 
day. 

Nothing  in  the  proposal  shall 
preclude  a  DMM  from  quoting  at  price 
levels  that  are  closer  to  the  NBBO  than 
the  levels  required  under  the  proposal. 

2.  Statutory  Basis 

The  Exchange  believes  ffiat  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Securities  Exchange  Act  of  1934 
(the  “Act”),^  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act,” 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
that  the  proposed  rule  change  also  is 
consistent  with  the  principles  of  Section 
llA(a)(l)  ®  of  the  Act  in  that  it  seeks  to 
assure  fair  competition  among  brokers 
and  dealers  and  among  exchange 
markets.  The  Exchange  believes  the 
proposed  rule  change  meets  these 
requirements  in  that  it  promotes 
transparency  and  uniformity  concerning 
pricing  obligations  across  markets  for 
certain  market  participants. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


6  17  CFR  240.600. 

MS  U.S.C.  78f(b). 

8  15  U.S.C.  78f(b)(5). 

6  15  U.S.C.  78lc-l(a)(l). 
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organization  consents,  the  Commission 
will: 

(A)  By  order  approve  or  disapprove 
such  proposed  rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [bttp://ww\v.sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEAmex-2010-96  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
Station  Place,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEAmex-2010-96.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://ivww.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  publicly  available.  All 
submissions  should  refer  to  File 
Number  SR-NYSEAmex-2010-96  and 


should  be  submitted  on  or  before 
October  15,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 'o 
Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  2010-23970  Filed  9-23-10;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-62948;  File  No.  SR-NYSE- 
2010-69] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  of  a  Proposed  Rule  Change 
Amending  Rule  104  To  Adopt  Pricing 
Obligations  for  Designated  Market 
Makers 

September  20,  2010. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b— 4  thereunder, 2 
notice  is  hereby  given  that  on 
September  17,  2010,  New  York  Stock 
Exchange  LLC  (“NYSE”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  104  to  adopt  pricing  obligations  for 
Designated  Market  Makers  (“DMMs”). 
The  text  of  the  proposed  rule  change  is 
available  at  the  Exchange,  the 
Commission’s  Public  Reference  Room, 
and  http://iv\\'w.nyse.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below. 


10  17  CFR  200.30-3{a)(12). 
1 15  U.S.C.  78,s(b)(l). 

2  17  CFR  240.19b-4. 


of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Rule  104  to  adopt  pricing  obligations  for 
DMMs.  Under  the  proposal,  the 
Exchange  will  require  DMMs  to 
continuously  maintain  two-sided  bid 
and  offer  interest  within  a  Designated 
Percentage  2  from  the  National  Best  Bid 
and  National  Best  Offer  (“NBBO”)  for 
each  security  in  which  they  are 
registered.  These  pricing  obligations  are 
intended  to  eliminate  trade  executions 
against  DMM  placeholder  quotations 
traditionally  priced  far  away  from  the 
inside  market,  commonly  known  as 
“stub  quotes.”  They  are  also  intended  to 
augment  and  work  in  conjunction  with 
Trading  Pauses  in  individual  securities 
due  to  extraordinary  market  volatility, 
which  are  already  in  place  on  a  pilot 
basis  for  stocks  in  the  S&P  500®  Index 
and  the  Russell  1000®  Index,  under 
Exchange  Rule  80C.‘* 

Under  the  proposal,  the  Exchange  will 
require  DMMs  to  enter  and  maintain 
quotes  priced  no  more  than  the 
Designate^)  Percentage  away  from  the 
NBBO.  Permissible  quotes  are 
determined  by  the  individual  character 
of  the  security,  the  time  of  day  in  which 
the  quote  is  entered,  and  other  factors 
which  are  summarized  below. 

For  purposes  of  the  proposed  rule. 
Designated  Percentage  shall  mean  the 
Threshold  Move  as  defined  under  Rule 
80C  less  two  (2)  percentage  points. 
Because  the  Threshold  Move  across  all 
exchanges  is  currently  10%,  a  DMM’s 
quote  in  a  security  may  not  be  more 
than  8%  away  from  NBBO.  Once  a 
permissible  quote  is  entered,  it  may  rest 
without  adjustment  until  such  time  as  it 
is  more  than  the  Defined  Limit  away 
from  the  NBBO.  For  purposes  of  the 
proposed  rule,  the  Designated  Limit 
shall  mean  the  Threshold  Move  as 
defined  under  Rule  80C  less  one-half 
percentage  point  (i.e.  9.5%).  If  the 
DMM’s  resting  interest  exceeds  the 
Defined  Limit  the  DMM  must  enter  new 
interest  at  a  price  not  more  than  the 
Designated  Percentage  of  8%  away  from 
the  NBBO  (or  identify  to  the  Exchange 
current  resting  interest  that  satisfies  the 


2  The  term  Designated  Percentage  is  defined  in 
proposed  Rule  104(a)(l)(B)(iii). 

•*  See  Securities  Exchange  Act  Release  No.  62252 
(June  10,  2010),  75  FR  34186  (June  16,  2010)  (SR- 
NYSE-2010-39).  See  also  Securities  Exchange  Act 
Release  No.  62884  (Septemher  10,  2010),  75  FR 
56618  (Septemher  16,  2010)  (SR-NYSE-2010-49). 
See  also  Rule  80C. 
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DMM’s  obligation).  For  times  during  the 
trading  day  when  a  Trading  Pause  is  not 
in  effect  under  Rule  80C  {e.g.,  before 
9:45  a.m.  and  after  3:35  p.m.),  the 
Designated  Percentage  calculation  will 
assume  a  trigger  percentage  of  22%. 
Therefore,  a  DMM  must  maintain  a 
quote  no  further  than  20%  away  from 
the  NBBO  and  the  quote  may  rest 
without  adjustment  until  it  is  more  than 
21.5%  from  the  NBBO.  In  the  absence 
of  an  NBBO,  the  above  calculations  will 
remain  the  same,  but  will  use  the  last 
reported  sale  from  the  single  plan 
processor  responsible  for  consolidation 
of  information  for  the  security  pursuant 
to  Rule  603  of  Regulation  NMS.^ 

For  securities  that  are  not  subject  to 
Trading  Pauses,  the  Designated 
Percentage  will  assume  a  trigger 
percentage  of  32%  and  apply  the  same 
2%  reduction.  Thus,  DMMs  registered 
in  those  securities  shall  be  required  to 
maintain  quotes  no  more  than  30% 
away  from  NBBO.  As  with  securities 
subject  to  Trading  Pauses,  once  a 
permissible  quote  is  entered  it  may  rest 
without  adjustment  until  such  time  as  it 
becomes  more  than  the  Defined  Limit 
away  from  the  NBBO  (31.5%), 
whereupon  the  DMM  must  enter  new 
interest  at  a  price  not  more  than  the 
Designated  Percentage  of  30%  away 
from  the  NBBO  (or  identify  tojhe 
Exchange  current  resting  interest  that 
satisfies  the  DMM’s  obligation).  The 
Exchange  proposes  that  these 
requirements  shall  apply  to  NMS  stocks 
(as  defined  in  Rule  600  under 
Regulation  NMS)  **  during  the  trading 
day. 

Nothing  in  the  proposal  shall 
preclude  a  DMM  from  quoting  at  price 
levela  that  are  closer  to  the  NBBO  than 
the  levels  required  under  the  proposal. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Securities  Exchange  Act  of  1934 
(the  “Act”),7  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act,® 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
that  the  proposed  rule  change  also  is 
consistent  with  the  principles  of  Section 


5  17  CFR  240.603. 

•>  17  CFR  240.600. 
M5  U.S.C.  78ftb). 

» 15  U.S.C.  78f(bK5). 


llA(a)(l)  ®  of  the  Act  in  that  it  seeks  to 
assure  fair  competition  among  brokers 
and  dealers  and  among  exchange 
markets.  The  Exchange  believes  the 
proposed  rule  change  meets  these 
requirements  in  that  it  promotes 
transparency  and  uniformity  concerning 
pricing  obligations  across  markets  for 
certain  market  participants. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  or  disapprove 
such  proposed  rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
ndes/sro.shtml)',  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2010-69  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 


Station  Place,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2010-69.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://wwrw.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wdsh  to  make  publicly  available.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2010-69  and  should 
be  submitted  on  or  before  October  15, 
2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 10 
Florence  E.  Hannon, 

Deputy  Secretary. 

(FR  Doc.  2010-23971  Filed  9-23-10;  8:45  am] 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  1  and  Rule  19b-4  thereunder, ^ 


17  CFR  200.30-3(a)(12). 
>15  U.S.C.  78s(bKl). 

2 17  CFR  240.19b-4. 


9 15  U.S.C.  78k-l(a)(l). 
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notice  is  hereby  given  that,  on 
September  9,  2010,  the  New  York  Stock 
Exchange  LLC  (“NYSE”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rule  1600  (New  York  Block 
Exchange's’ll  (“NYBX®’^”  or  the 
“Facility”)  to  provide  for  simultaneous 
routing,  rather  than  sequential  routing 
as  the  Facility  currently  operates,  of 
appropriate  volume  from  an  NYBX 
order  to  attempt  to  execute 
simultaneously  against  all  available 
contra  side  liquidity  within  the  limit 
price  of  the  order  that  is  revealed  on  the 
initial  market  evaluation,  whether  that 
liquidity  (1)  Is  in  the  NYSE  Display 
Book®  (“DBK”),  displayed  and 
undisplayed,  (2)  is  in  the  Facility,  (3) 
consists  of  top-of-book  contra  side 
quotations  displayed  on  other 
automated  trading  centers  that  must  be 
routed  to  in  order  to  avoid  potential 
trade  throughs  (in  compliance  with 
Regulation  NMS)  or  (4)  consists  of  top- 
of-book  contra  side  quotations  displayed 
on  other  automated  trading  centers 
where  no  potential  trade  through  is 
involved  and  Regulation  NMS  does  not 
require  routing.  There  will  no  longer  be 
an  initial  routing  of  the  full  amount  of 
the  order  (less  any  shares  routed  to 
other  automated  trading  centers  to 
comply  with  Regulation  NMS)  to  the 
DBK  in  the  hope  that  there  will  be  some 
additional  volume  executed  (over  and 
above  the  displayed  and  undisplayed 
contra  side  liquidity  in  the  DBK)  against 
available  contra  side  interest,  if  any,  in 
the  Capital  Commitment  Schedule 
(“CCS”)  of  the  Designated  Market  Maker 
provided  for  in  NYSE  Rule  1000(d)(i). 
The  text  of  the  proposed  rule  change  is 
available  at  the  Exchange’s  principal 
office,  the  Commission’s  Public 
Reference  Room,  and  the  Exchange’s 
Web  site  at  http://www.nyse.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 


on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements.  , 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Exchange  Rule  1600  (New  York  Block 
Exchanges'll  to  provide  for 
simultaneous  routing,  rather  than 
sequential  routing  as  the  facility 
currently  operates,  of  appropriate 
volume  from  an  NYBX  order  to  attempt 
to  execute  simultaneously  against  all 
available  contra  side  liquidity  within 
the  limit  price  of  the  order  that  is 
revealed  on  the  initial  market 
evaluation,  whether  that  liquidity  (1)  Is 
in  the  DBK,  displayed  and  undisplayed, 
(2)  is  in  the  Facility,  (3)  consists  of  top- 
of-book  contra  side  quotations  displayed 
on  other  automated  trading  centers  that 
must  be  routed  to  in  order  to  avoid 
potential  trade  throughs  (in  compliance 
with  Regulation  NMS)  or  (4)  consists  of 
top-of-book  contra  side  quotations 
displayed  on  other  automated  trading 
centers  where  no  potential  trade 
through  is  involved  and  Regulation 
NMS  does  not  require  routing.  The 
following  is  a  description  of  how  the 
NYBX  Facility  currently  operates, 
complete  with  examples,  followed  by  a 
description  of  the  “Proposed  Change  in 
the  Process,”  also  with  examples. 

Current  Operation  of  the  Facility 

As  currently  provided  in  NYSE  Rule 
1600,  an  order  in  the  NYBX  Facility 
interacts  with  contra  side  liquidity  in 
the  DBK  and  the  Facility  itself  through 
a  series  of  separate  transactions  that 
may  involve  the  order  moving 
sequentially  from  one  price  level  to 
another  (all  within  the  limit  price  of  the 
order)  and/or  back  and  forth  between 
the  Facility  and  the  DBK.  In  addition,  if 
an  NYBX  order  would  execute  in  the 
DBK  or  in  the  Facility  at  a  price  that 
may  potentially  trade  through  a 
protected  quotation  of  another 
automated  trading  center(s),  applicable 
volume  from  the  order  will  be  routed 
immediately  to  such  automated  trading 
center(s)  to  assure  compliance  with 
Regulation  NMS.  Further,  when  contra 
side  liquidity  is  available  in  the  DBK  at 
prices  that  are  within  the  limit  price  of 
the  NYBX  order,  the  full  amount  of  the 
order  (less  any  shares  routed  to  other 
automated  trading  centers  to  comply 


with  Regulation  NMS)  is  sent  to  the 
DBK  in  the  hope  that,  in  addition  to 
execution  with  the  displayed  and 
undisplayed  contra  side  liquidity  in  the 
DBK  at  the  particular  price,  there  will  be 
some  additional  execution  with 
available  contra  side  interest,  if  any,  in 
the  CCS  of  the  Designated  Market 
Maker. 

As  the  execution  of  the  order 
proceeds,  the  Facility  reevaluates  the 
market  at  various  points  to  check  for 
updated  market  data  and  adjusts  the 
routing  of  the  remaining  portion  of  the 
order  accordingly.  Finally,  after  all 
available  executions  in  the  DBK  and  the 
Facility  have  taken  place,  including  the 
routing  of  appropriate  volume  to  other 
automated  trading  centers  to  prevent 
trade  throughs  of  protected  quotations, 
any  remaining  portion  of  the  order  will 
be  routed  away  for  execution  with  all 
remaining  available  top-of-book  contra 
side  quotations  within  the  limit  price  of 
the  order  displayed  by  other  automated 
trading  centers  even  though  not 
required  by  Regulation  NMS. 

The  following  examples  demonstrate 
how  NYBX  orders  are  currently 
processed  prior  to  implementation  of 
the  proposed  amendment.  In  the 
examples,  “MTV”  stands  for  the 
optional,  user-defined  Minimum 
Triggering  Volume  Quantity  of  an  NYBX 
order  provided  for  in  NYSE  Rule  1600. 

NYBX  Market  Evaluation  v 

NYBX  (Sell  orders): 

5000  shares  @  21.00  (MTV  =  100) 

5000  shares  @  22.00  (MTV  =  100) 

DBK  (Sell  orders): 

1000  shares  @  21.00  (hidden) 

1000  shares  @  22.00 
1000  shares  @  23.00 

CHX  (Sell  orders): 

1000  shares  @21.00 

BATS  (Sell  orders): 

1000  shares  @  22.00 

Scenario  A:  NYBX  Buy  order  for  5000 
shares  at  21.00  (MTV  =100  shares) 

Results  (each  number  below 
represents  a  separate  step): 

1.  5000  shares  routed  to  DBK  at  21.00 
and  1000  are  executed  at  21.00. 

2.  4000  shares  remain  and  are  sent 
back  to  NYBX  at  21.00. 

3.  Verify  no  market  data  updates. 

4.  4000  shares  execute  in  NYBX  at 

21.00. 

The  full  amount  of  the  above  order  is 
initially  routed  to  DBK  due  to  the 
possibility  of  interaction  with  CCS 
interest.  Note  that  no  orders  were  routed 
to  other  automated  trading  centers 
because  (i)  there  were  no  potential  trade 
throughs  that  would  violate  Regulation 
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NMS  and  (ii)  DBK  and  NYBX  had 
priority  for  executions  at  21.00  and 
there  were  no  shares  left  from  the  order 
to  execute  at  that  price  on  CHX. 

Scenario  B:  NYBX  Buy  order  for  6500 
shares  at  21.00  (MTV  =100  shares) 

Results  (each  number  below 
represents  a  separate  step): 

1.  6500  shares  routed  to  DBK  at  21.00 
and  1000  are  executed  at  21.00. 

2.  5500  shares  remain  arid  are  sent 
back  to  NYBX  at  21.00. 

3.  Verify  no  market  data  updates. 

4.  5000  shares  execute  in  NYBX  at 
21.00. 

5.  Verify  no  market  data  updates. 

6.  500  shares  routed  to  CHX  at  21.00 
and  all  are  executed  at  21.00. 

Again,  the  full  amount  of  the  order  is 
initially  routed  to  DBK  and  no  orders 
are  initially  routed  to  other  automated 
trading  centers  because  there  were  no 
potential  trade  throughs  that  would 
violate  Regulation  NMS.  However, 
shares  are  routed  to  CHX  at  the  end  of 
the  sequence  because  all  interest  at 
21.00  in  both  DBK  and  NYBX  is 
exhausted  and  additional  shares  at  that 
price  are  available  on  CHX  even  though 
Regulation  NMS  does  not  require  shares 
to  be  routed  there. 

Scenario  C:  NYBX  Buy  order  for  13500 
shares  at  22.00  (MTV  =  100  shares) 

Results  (each  number  below 
represents  a  separate  step): 

1.  1000  shares  routed  to  CHX  at  21.00 
(Reg.  NMS)  and  all  are  executed  at 
21.00.  12500  shares  simultaneously 
routed  to  DBK  at  21.00  and  1000  are 
executed  at  21.00. 

2.  11500  shares  remain  and  are  sent 
back  to  NYBX  at  21.00. 

3.  Verify  no  market  data  updates. 

4.  5000  shares  execute  in  NYBX  at 
21.00. 

5.  Verify  no  market  data  updates. 

6.  6500  shares  remain  and  are  routed 
to  DBK  at  22.00  and  1000  are  executed 
at  22.00. 

7.  5500  shares  remain  and  are  sent 
back  to  NYBX  at  22.00. 

8.  Verify  no  market  data  updates. 

9.  5000  shares  execute  in  NYBX  at 
22.00. 

10.  Verify  no  market  data  updates. 

11.  500  shares  routed  to  BATS  at 
22.00  and  all  are  executed  at  22.00. 

In  Scenario  C,  1000  shares  are 
initially  routed  to  CHX  at  21.00  to 
eliminate  the  potential  of  a  trade 
through  of  this  protected  quotation 
(since  the  size  and  price  limit  of  the 
order  mean  that  contra  side  liquidity  in 
the  DBK  and  the  Facility  at  22.00  will 
be  executed  against)  that  is  prohibited 
by  Regulation  NMS.  The  full  amount  of 
the  remaining  portion  of  the  order  is 


simultaneously  routed  to  the  DBK  at 
21.00  even  though  only  1000  shares  are 
available  there  at  that  price,  because  of 
the  potential  to  interact  with  CCS 
interest.  Later  in  the  sequence  of  events, 
the  full  amount  of  the  remaining  order 
at  that  point  (6500  shares)  is  routed  to 
the  DBK  at  22.00  for  the  same  reason, 
even  though  only  1000  shares  are 
available  there  at  that  price.  At  the  end 
of  the  sequence,  the  routing  of  500 
shares  to  BATS  at  22.00  is  not  for  the 
purpose  of  compliance  with  Regulation 
NMS  (since  no  executions  at  a  higher 
price  will  be  triggered  by  the  size  and 
price  limit  of  this  order),  but  is  made  to 
access  additional  top-of-book  contra 
side  liquidity  at  another  automated 
market  center  because  no  additional 
liquidity  at  that  price  is  available  in 
either  the  DBK  or  the  Facility. 

Scenario  D:  NYBX  Buy  order  for  14500 
shares  at  23.00  (MTV  =100  shares) 

Results  (each  number  below 
represents  a  separate  step): 

I.  1000  shares  routed  to  CHX  at  21.00 
(Reg.  NMS)  and  all  are  executed  at 
21.00.  1000  shares  routed  to  BATS  at 
22.00  (Reg.  NMS)  and  all  are  executed 
at  22.00.  12500  shares  simultaneously 
routed  to  DBK  at  21.00  and  1000  are 
executed  at  21.00. 

2. 11500  shares  remain  and  are  sent 
back  to  NYBX  at  21.00. 

3.  Verify  no  market  data  updates. 

4.  5000  shares  execute  in  NYBX  at 

21.00. 

5.  Verify  no  market  data  updates. 

6.  6500  shares  remain  and  are  routed 
to  DBK  at  22.00  and  1000  are  executed 
at  22.00. 

7.  5500  shares  remain  and  are  sent 
back  to  NYBX  at  22.00. 

8.  Verify  no  market  data  updates. 

9.  5000  shares  execute  in  NYBX  at 
22.00. 

10.  Verify  no  market  data  updates. 

II.  500  shares  routed  to  DBK  at  23.00 
and  all  are  executed  at  23.00. 

Scenario  D  is  very  similar  to  Scenario 
C,  except  that  the  increase  in  order  size 
and  the  increase  in  the  limit  price  to 
23.00  create  a  potential  trade  through  at 
23.00  in  the  DBK  of  the*22.00  protected 
quotation  at  BATS.  Consequently,  in 
addition  to  the  1000  shares  that  are 
initially  routed  to  CHX  at  21.00  to 
eliminate  the  potential  for  a  trade 
through  of  that  protected  quotation  that 
is  prohibited  by  Regulation  NMS,  an 
additional  1000  shares  are  initially 
routed  to  BATS  at  22.00  to  eliminate  the 
potential  for  a  trade  through  of  that 
protected  quotation  as  well.  The 
remaining  execution  sequence  is  the 
same  as  Scenario  C  except  that  the  final 
500  shares  of  the  order  are  routed  to  the 
DBK  and  executed  at  23.00  because  all 


lower  contra  side  prices  in  the  market 
have  been  executed  against. 

Proposed  Change  in  the  Process 

In  practice,  the  fact  that  the  NYBX 
order  proceeds  through  a  series  of  steps 
that  take  place  sequentially  rather  than 
simultaneously  results  in  the 
disappearance  or  the  adjustment  of  a 
substantial  portion  of  the  available 
contra  side  liquidity  that  shows  up  on 
the  initial  market  evaluation,  before  the 
NYBX  order  is  able  to  execute  against 
that  liquidity.  Consequently,  the 
purpose  of  the  proposed  amendment  is 
to  capture  a  higher  percentage  of  the 
available  contra  side  liquidity  by 
attempting  to  execute  simultaneously 
against  all  such  liquidity  within  the 
limit  price  of  the  order  that  is  revealed 
on  the  initial  market  evaluation, 
whether  that  liquidity  (1)  Is  in  the  DBK 
(displayed  and  undisplayed),  (2)  is  in 
the  NYBX  or  (3)  consists  of  top-of-book 
contra  side  quotations  displayed  on 
other  automated  trading  centers.  The 
initial  portion  of  the  order  routed  to  the 
DBK  will  no  longer  be  oversized  in  the 
hope  of  interacting  with  CCS  interest, 
but  will  be  sized  based  on  the  total 
amount  of  displayed  and  undisplayed 
contra  side  liquidity  in  the  DBK  that  is 
available  for  execution  within  the  limit 
price  of  the  order.  The  same  principle 
(no  oversizing)  will  continue  to  be 
applicable  to  portions  of  the  order  that 
attempt  to  execute  against  available 
contra  side  interest  in  the  Facility  and 
against  such  interest  that  is  displayed 
on  other  automated  trading  centers. 

As  is  the  case  with  respect  to  the 
current  operation  of  the  Facility  and  in 
compliance  with  Regulation  NMS, 
applicable  voluine  will  be  routed 
immediately  to  execute  against  all 
protected  quotations  of  other  automated 
trading  centers  that  may  potentially  be 
traded  through  by  the  NYBX  order. 
However,  the  routing  of  applicable 
volume  to  other  automated  trading 
centers  for  execution  against  available 
contra  side  top-of-book  quotations 
displayed  by  such  markets  where  no 
potential  trade  through  is  involved  will 
no  longer  be  delayed  until  the  order  has 
executed  with  all  available  contra  side 
liquidity  in  the  DBK  and  the  Facility. 
Instead,  such  volume  will  be  routed  out 
at  the  same  time  that  other  portions  of 
the  order  attempt  to  execute  against 
available  contra  side  liquidity  in  the 
Facility  or  are  routed  for  execution  to 
the  DBK  or  to  other  automated  trading 
centers  in  compliance  with  Regulation 
NMS. 

In  a  situation  in  which  the  size  of  the 
NYBX  order  is  less  than  the  total 
available  contra  side  liquidity  that  is 
potentially  executable  within  the  limit 
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price  in  the  Facility  and  the  DBK  and  at 
the  top-of-book  at  other  automated 
trading  centers,  the  “tie  breaker”  rules 
for  routing  decision  purposes  will 
provide  that  (i)  an  execution  in  the  DBK 
will  have  priority  over  an  execution  at 
the  same  price  in  the  Facility  or  on 
another  automated  trading  center,  and 
(ii)  an  execution  in  the  Facility  will 
have  priority  over  an  execution  at  the 
same  price  on  another  automated 
trading  center. 

The  following  examples  demonstrate 
how  NYBX  orders  will  be  processed 
under  the  proposed  amendment. 

Assume  the  same  NYBX  initial  market 
evaluation  as  above  and  the  same  four 
scenarios. 

Scenario  A:  NYBX  Buy  order  for  5000 
shares  at  21.00  (MTV  =  100  shares) 

Results  (each  number  below 
represents  a  separate  step): 

1.  1000  shares  routed  to  DBK  at  21.00 
and  all  are  executed  at  21.00  4000 
shares  simultaneously  executed  in 
NYBX  at  21.00 

In  Scenario  A,  no  shares  are  routed  to 
other  automated  trading  centers  because 
(i)  there  are  no  potential  trade  throughs 
for  this  price  limit  and  order  volume, 
and  (ii)  executions  at  21.00  in  DBK  and 
NYBX  at  21.00  have  priority  over 
executions  at  CHX  at  the  same  price. 
Even  though  the  entire  5000  shares 
could  execute  within  NYBX  at  21.00 
with  no  routing  necessary,  1000  shares 
are  routed  to  the  DBK  to  execute  against 
contra  side  liquidity  there  at  the  same 
price  because  executions  in  DBK  have 
priority  over  executions  in  NYBX. 
Unlike  the  current  process,  none  of  the 
routings  to  the  DBK  will  be  oversized 
(i.e.,  the  number  of  shares  routed  will 
not  exceed  the  displayed  and 
undisplayed  interest  in  the  DBK  at  a 
given  price).  Therefore,  only  1000 
shares  will  be  initially  routed  to  the 
DBK  instead  of  the  full  order  size  of 
5000  shares.  Note  that  everything  in 
Scenario  A  takes  place  simultaneously 
under  the  proposed  amendment, 
compared  to  four  sequential  steps  as  the 
Facility  currently  operates. 

Scenario  B:  NYBX  Buy  order  for  6500 
shares  at  21.00  (MTV  =100  shares) 

Results  (each  number  below 
represepts  a  separate  step): 

1.  1000  shares  routed  to  DBK  at  21.00 
and  all  are  executed  at  21.00.  5000 
shares  simultaneously  execute  in  NYBX 
at  21.00.  500  shares  simultaneously 
routed  to  CHX  at  21.00  and  all  are 
executed  at  21.00. 

Again,  only  the  amount  of  the 
displayed  and  undisplayed  interest  in 
the  DBK  is  routed  to  the  DBK,  and  no 
orders  are  routed  to  other  automated 


trading  centers  for  Regulation  NMS 
compliance  purposes  (since  there  are  no 
potential  trade  throughs  that  would 
violate  Regulation  NMS).  However, 
shares  are  routed  to  CHX  because  all 
interest  at  21.00  in  both  DBK  and  NYBX 
will  be  executed  against  by  the  order, 
and  additional  shares  at  that  price  are 
available  on  CHX  even  though 
Regulation  NMS  does  not  require  shares 
to  be  routed  there  for  execution.  Note 
that  everything  in  Scenario  B  takes 
place  simultaneously  under  the 
proposed  amendment,  compared  to  six 
sequential  steps  as  the  Facility  currently 
operates. 

Scenario  C:  NYBX  Buy  order  for  13500 
shares  at  22.00  (MTV  =100  /hares) 

Results  (each  number  below 
represents  a  separate  step): 

1.  1000  shares  routed  to  CHX  at  21.00 
(Reg.  NMS)  and  all  are  executed  at 
21.00.  1000  shares  simultaneously 
routed  to  DBK  at  21.00  and  all  are 
executed  at  21.00.  5000  shares 
simultaneously  execute  in  NYBX  at 
21.00.  1000  shares  simultaneously 
routed  to  DBK  at  22.00  and  all  are 
executed  at  22.00.  5000  shares 
simultaneously  execute  in  NYBX  at 
22.00.  500  shares  simultaneously  routed 
to  BATS  at  22.00  and  all  are  executed 
at  22.00. 

In  Scenario  C,  1000  shares  are  routed 
to  CHX  at  21.00  to  eliminate  the 
potential  of  a  trade  through  at  22.00  of 
this  protected  quotation  (since  the  size 
and  price  limit  of  the  order  mean  that 
contra  side  liquidity  in  the  DBK  and  the 
Facility  at  22.00  will  be  executed 
against)  that  is  prohibited  by  Regulation 
NMS.  The  simultaneous  routing  of  500 
shares  to  BATS  at  22.00  is  not  for  the 
purpose  of  compliance  with  Regulation 
NMS  (since  no  executions  at  a  higher 
price  will  be  triggered  by  the  size  and 
price  limit  of  this  order),  but  is  made  to 
access  additional  top-of-book  contra 
side  liquidity  at  another  automated 
market  center  because  no  additional 
liquidity  at  that  price  is  available  in 
either  the  DBK  or  the  Facility.  As  before, 
only  the  amount  of  the  displayed  and 
undisplayed  interest  in  the  DBK  is 
routed  to  the  DBK.  Note  that  everything 
in  Scenario  C  takes  place 
simultaneously  under  the  proposed 
amendment,  compared  to  eleven 
sequential  steps  as  the  Facility  currently 
operates. 

Scenario  D:  NYBX  Buy  order  for  14500 
shares  at  23.00  (MTV  =100  shares) 

Results  (each  number  below 
represents  a  separate  step): 

1.  1000  shares  routed  to  CHX  at  21.00 
(Reg.  NMS)  and  all  are  executed  at 
21.00.  1000  shares  simultaneously 


routed  to  BATS  at  22.00  (Reg.  NMS)  and 
all  are  executed  at  22.00.  1000  shares 
simultaneously  routed  to  DBK  at  21.00 
and  all  are  executed  at  21.00.  5000 
shares  simultaneously  execute  in  NYBX 
at  21.00.  1000  shares  simultaneously 
routed  to  DBK  at  22.00  and  all  are 
executed  at  22.00.  5000  shares 
simultaneously  execute  in  NYBX  at 
22.00.  500  shares  simultaneously  routed 
to  DBK  at  23.00  and  all  are  executed  at 
23.00. 

Scenario  D  is  very  similar  to  Scenario 
C,  except  that  the  increase  in  order  size 
and  the  increase  in  the  limit  price  to 
23.00  mean  that  a  full  1000  shares  also 
need  to  be  routed  to  BATS  at  22.00  to 
eliminate  the  potential  for  a  trade 
through  in  the  DBK  at  23.00  of  that 
protected  quotation  in  violation  of 
Regulation  NMS.  Consequently,  in 
addition  to  the  1000  shares  that  are 
initially  routed  to  CHX  at  21.00  to 
eliminate  the  potential  for  a  trade 
through  of  that  protected  quotation  that  . 
is  prohibited  by  Regulation  NMS,  an 
additional  1000  shares  are 
simultaneously  routed  to  BATS  at  22.00 
to  eliminate  the  potential  for  a  trade 
through  of  that  protected  quotation  as 
well.  Scenario  D  also  differs  from 
Scenario  C  in  that  the  final  routing  to 
DBK  is  against  a  portion  of  the  available 
contra  side  liquidity  there  at  23.00, 
since  all  lower  contra  side  prices  in  the 
market  have  been  executed  against.  Note 
that  everything  in  Scenario  D  takes 
place  simultaneously  under  the 
proposed  amendment,  compared  to 
eleven  sequential  steps  as  the  Facility 
currently  operates. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  ^  of  the 
Securities  Exchange- Act  of  1934  (the 
“Act”),  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the  \ 

mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  More  specifically,  the 
Exchange  believes  that  the  proposed 
rule  change  will  improve  the  quality  of 
the  market  and  the  outcomes  for 
investors  by  capturing  a  higher 
percentage  of  the  available  contra  side 
liquidity  through  attempting  to  execute 


3 15  U.S.C.  78f(b). 

15  U.S.C.  78f{b)(5). 


58460 


Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010 /Notices 


simultaneously  against  all  such 
liquidity  within  the  limit  price  of  the 
order  that  is  revealed  on  the  initial 
market  evaluation,  thereby  increasing 
the  probability  that  a  large  order  placed 
in  the  Facility  will  achieve  a  complete 
and  timely  fill.  The  proposed  rule 
change  will  thereby  contribute  to 
perfecting  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  is  also  consistent  with  the 
protection  of  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulator}'  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period 
up  to  90  days  (i)  as  the  Commission  may 
designate  if  it  finds  such  longer  period 
to  be  appropriate  and  publishes  its 
reasons  for  so  finding  or  (ii)  as  to  which 
the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  or  disapprove 
the  proposed  rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  propose  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
'the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 

ruIes/sro.shtmI)'<  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2010-67  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 


Securities  and  Exchange  Commission, 

100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2010-67.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  3  p.m.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  fi'om 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-NYSE-' 
2010-67  and  should  be  submitted  on  or 
before  October  15,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 5 
Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  2010-23924  Filed  9-23-10;  8:45  am] 
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Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  of  a 
Proposed  Rule  Change  To  Amend 
BATS  Rule  11.8,  Entitled  “Obligations 
of  Market  Makers” 

September  20,  2010. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


5 17  CFR  200.30-3(a)(12). 


(“Act”)  ’  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on 
September  17,  2010,  BATS  Exchange, 

'  Inc.  (“BATS”  or  the  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
BATS  Rule  11.8,  which  relates  to  the 
obligations  of  market  makers  registered 
with  BATS  (“Market  Makers”). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Exchange’s  Web  site 
at  http://www.batstrading.com,  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  adopt  rules 
to  enhance  minimum  quotation 
requirements  for  market  makers.  Under 
the  proposal,  the  Exchange  will  require 
market  makers  for  each  stock  in  which 
they  are  registered  to  continuously 
maintain  a  two-sided  quotation  within  a 
designated  percentage  of  the  National 
Best  Bid  (“NBB”)  and  National  Best 
Offer  (“NBO”)  (or,  if  there  is  no  NBB  or 
NBO,  the  last  reported  sale).  These 
enhanced  market  maker  quotation 
requirements  are  intended  to  eliminate 
trade  executions  against  market  maker 
placeholder  quotations  traditionally 
priced  far  away  from  the  inside  market, 
commonly  known  as  “stub  quotes.” 


'15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-^. 


Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010 /Notices 


58461 


They  are  also  intended  to  augment  and 
work  in  relation  to  the  single  stock 
pause  standards  already  in  place  on  a 
pilot  basis  for  stocks  in  the  S&P 
500  ‘^®8:  Index,3  the  Russell  1000® 

Index,  as  well  as  a  pilot  list  of  Exchange 
Traded  Products."* 

Under  the  proposal,  the  Exchange  will 
require  registered  market  makers  to 
enter  and  maintain  quotes  priced  at  no 
more  than  a  certain  percentage  away 
from  the  national  inside  bid  and  offer. 
Permissible  quotes  are  determined  by 
the  individual  character  of  the  security, 
the  time  of  day  in  which  the  quote  is 
entered,  and  other  factors  which  are 
summarized  below. 

For  issues  subject  to  an  individual 
stock  trading  pause,  a  permissible  quote 
is  determined  by  first  looking  at  the 
applicable  individual  stock  pause 
trigger  percentage  of  the  security  and 
then  reducing  that  number  by  2%.  Since 
currently  the  individual  stock  pause 
trigger  percentage  utilized  by  the 
primary  listing  markets  is  10%,  a  market 
maker’s  quote  in  a  such  a  security  may 
not  be  more  than  8%  away  from  the 
NBBO  as  appropriate.  Once  a  compliant 
quote  is  entered,  it  may  rest  without 
adjustment  until  such  time  as  it  moves 
to  within  V2  of  1  %  of  the  applicable 
stock  pause  trigger  percentage  [i.e., 
currently  9.5%)  whereupon  the  market 
maker  must  immediately  move  its  quote 
back  to  at  least  the  permissible  default 
level  of  8%  away  from  the  NBBO. 

During  times  in  which  a  stock  pause 
trigger  percentage  is  not  applicable 
(e.g.,  before  9:45  a.m.  and  after  3:35 
p.m.),  a  market  maker  must  maintain  a 
quote  no  further  than  20%  away  from 
the  inside  (i.e.,  it  may  rest  without 
adjustment  until  it  reaches  21.5%).  In 
the  absence  of  a  NBB  or  NBO,  the  above 
calculations  will  remain  the  same,  but 
will  use  the  national  last  sale  instead  of 
the  absent  bid  or  offer. 

For  securities  not  subject  to  any 
individual  stock  trading  pause,  the  * 
proposal  will  a  assume  a  hypothetical 
32%  stock  pause  trigger  percentage, 
apply  a  2%  reduction,  and  require 
market  makers  in  those  issues  to 
maintain  quotes  no  more  than  30% 
away  from  the  NBBO.  Like  securities 
subject  to  stock  trading  pauses,  once  a 
compliant  quote  is  entered,  it  may  rest 
without  adjustment  until  such  time  as  it 
moves  to  within  V2  of  1  %  of  its 
applicable  pause  trigger  percentage 
(31.5%)  whereupon  the  market  maker 
must  immediately  move  its  quote  back 


^  See  Exchange  Act  Release  No.  62340  {June  21, 
2010),  75  FR  36768  (June  28,  2010)  (SR-BATS- 
2010-014). 

■*  See  Securities  Exchange  Act  Release  No.  62884 
(September  10,  2010),  75  FR  56618  (September  16, 
2010)  (SR-BATS-2010-018). 


to  at  least  the  permissible  default  level 
of  30%.  These  requirements  shall  apply 
to  Regulation  NMS  securities  during 
normal  market  hours. 

Nothing  in  the  above  precludes  a 
market  maker  from  voluntarily  quoting 
at  price  levels  that  are  closer  to  the 
NBBO  than  required  under  the  proposal. 

The  Exchange  proposes  to  offer 
optional  functionality  to  Exchange 
Market  Makers  to  assist  such  Market 
Makers  with  the  quotation  obligations 
proposed  by  this  filing. ^  Specifically,  at 
9:00  a.m.  Eastern  Time,  the  Exchange 
will  extract  information  submitted  by 
the  Market  Maker  that  provides  specific 
quote  instructions  for  the  Exchange  to 
enter  a  quote  on  the  Market  Maker’s 
behalf  consistent  with  proposed 
paragraph  (d).  The  Exchange  proposes 
to  enter  the  initial  bid  and  offer  at  the 
Designated  Percentage  and  to  cancel  and 
replace  the  bid  or  offer  if  it  drifts  away 
from  the  NBBO  to  the  Defined  Limit  or 
away  from  the  Designated  Percentage 
towards  the  NBBO  by  a  number  of 
percentage  points  determined  by  the 
Exchange.  The  Exchange  will  determine 
and  publish  this  percentage  in  a  circular 
distributed  to  Members  from  time  to 
time;  the  Exchange  wishes  to  retain  this 
flexibility  in  the  event  it  wishes  to 
modify  the  number  periodically  in  the 
future,  for  instance,  to  mitigate  the 
amount  of  quotation  information 
resulting  from  Exchange  generated 
Market  Maker  quotes.  If  a  bid  or  offer 
entered  pursuant  to  proposed  paragraph 
(e)  is  executed,  the  Exchange  will  re¬ 
enter  a  new  bid  or  offer  on  behalf  of  a 
Market  Maker.  Bids  and  offers  entered 
by  the  Exchange  consistent  with 
proposed  paragraph  (e)  to  replace  a 
cancelled  or  executed  quotation  will  be 
entered  at  the  Designated  Percentage 
away  from  the  NBBO.  Such  orders  will 
be  posted  by  the  Exchange  as  BATS 
Only  Orders,®  and  will  be  maintained 
on  the  Exchange  during  Regular  Trading 
Hours^  unless  cancelled  by  the  Market 
Maker  pursuant  to  the  Exchange’s  Rules. 
In  the  event  a  Market  Maker  cancels  the 
quotations  entered  by  the  Exchange  in 
accordance  with  proposed  paragraph 
(e),  such  Market  Maker  remains 
responsible  for  compliance  with  the 
requirements  of  paragraph  (d). 

In  order  to  adopt  the  above-described 
market  maker  quotation  obligations,  the 
Exchange  proposes  to  modify  Rule 
11.18(a)(1),  which  currently  contains  a 
two-sided  quotation  obligation,  to  cross- 


5  See  e-mail  from  Anders  Franzon,  Associate 
General  Counsel,  BATS,  to  David  Liu,  Senior 
Special  Counsel,  and  Andrew  Madar,  Special 
Counsel,  Commission,  dated  September  17,  2010. 
®  As  defined  in  Rule  11.9(c)(4). 

'Defined  in  Rule  1.5(w)  as  9:30  a.m.  to  4  p.m. 
Eastern  Time. 


reference  the  above-described  market 
maker  quotation  obligations  in  new 
paragraph  (d).  In  addition,  because 
proposed  paragraph  (d)  makes  clear  that 
the  obligations  of  that  paragraph  apply 
during  Regular  Trading  Hours,  the 
Exchange  proposes  to  delete  paragraph 
(b)  of  current  Rule  11.8  related  to  when 
the  current  quoting  obligations  apply. 
Finally,  the  Exchange  proposes  deletion 
of  current  Rule  11.8(e),  related  to 
temporary  withdrawal,  because 
Exchange  Rule  11.5(d)  already  provides 
a  Market  Maker  with  the  ability  to 
withdraw  his  or  her  status  as  a  Market 
Maker  and  Rule  11.7(b)  already  provides 
a  Market  Maker  with  the  ability  to 
terminate  his  or  her  registration  in  a 
security.  The  Exchange  believes  that 
these  mechanisms  are  sufficient  for  a 
Market  Maker  to  withdraw  or  terminate 
its  registration  in  a'security  or  as  a 
Market  Maker  without  the  need  for  an 
additional  provision  related  to 
withdrawal. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  are 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act." 
In  particular,  the  proposed  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act,3  because  it  would  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest.  The  proposed  rule  change  is 
also  designed  to  support  the  principles 
of  Section  llA(a)(l)*°  of  the  Act  in  that 
it  seeks  to  assure  fair  competition 
among  brokers  and  dealers  and  among 
exchange  markets.  The  Exchange 
believes  that  the  proposed  rule  meets 
these  requirements  in  that  it  promotes 
uniformity  across  markets  concerning 
minimum  market  maker  quotation 
requirements.  The  Exchange  believes 
that  the  proposed  optional  functionality 
to  assist  Exchange  Market  Makers  in 
maintaining  continuous,  two-sided  limit 
orders  in  the  securities  in  which  they 
are  registered  will  encourage  Market 
Makers  to  remain  registered  with  and 
trade  on  the  Exchange,  thus  providing 
valuable  liquidity  to  the  Exchange;  at 
the  same  time,  the  Exchange  believes 
that  the  proposed  functionality  will 
keep  Exchange  generated  quotations 
within  reasonable  reach  of  the  NBBO 


»15  U.S.C.  78f{b). 
«15U.S.C.  78f(b)(5). 

>0  15  U.S.C.  78)c-l(a)(l). 
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and  that  the  elimination  of  “stub  quotes” 
is  important  for  the  protection  of 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  4.5  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period 
up  to  90  days  (i)  as  the  Commission  may 
designate  if  it  finds  such  longer  period 
to  be  appropriate  and  publishes  its 
reasons  for  so  finding  or  (ii)  as  to  which 
the  self-regulatory  organization 
consents,  the  Commission  will; 

(A)  By  order  approve  or  disapprove 
the  proposed  rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http ://wwvi'.sec. gov/ 
rules/sro.shtml)-,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-BATS-201 0-025  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
Station  Place,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-BATS-2010-025.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  website  [http://www.sec.gov/ 


ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  fi'om  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  publicly  available.  All 
submissions  should  refer  to  File 
Number  SR-BATS-2010-025  and 
should  be  submitted  on  or  before 
October  15,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  2010-23955  Filed  9-23-10;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-62946;  File  No.  SR- 
NYSEArca-2010-83] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Amending 
NYSE  Area  Equities  Rule  7.23  To 
Adopt  Pricing  Obligations  for  ETP 
Holders  Who  Are  Registered  as  Market 
Makers 

September  20,  2010. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on 
September  17,  2010,  NYSE  Area,  Inc. 
(“NYSE  Area”  or  the  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 


”  17  CFR  200.30-3(a)(12). 
1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
NYSE  Area  Equities  Rule  7.23  to  adopt 
pricing  obligations  for  ETP  Holders  who 
are  registered  as  Market  Makers.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Exchange,  the 
Commission’s  Public  Reference  Room, 
and  http://www.nyse.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
NYSE  Area  Equities  Rule  7.23  to  adopt 
pricing  obligations  for  Market  Makers. 
Under  the  proposal,  the  Exchange  will 
_  require  Market  Makers  to  continuously 
maintain  two-sided  Q  Order  trading 
interest  within  a  Designated 
Percentage  ^  from  the  National  Best  Bid 
and  National  Best  Offer  (“NBBO”)  for 
each  security  in  which  they  are 
registered.  These  pricing  obligations  are 
intended  to  eliminate  trade  executions 
against  Market  Maker  placeholder  Q 
Orders  traditionally  priced  far  away 
from  the  inside  market,  commonly 
known  as  “stub  quotes.”  They  are  also 
intended  to  augment  and  work  in 
conjunction  with  Trading  Pauses  in 
individual  securities  due  to 
extraordinary  market  volatility,  which 
are  already  in  place  on  a  pilot  basis  for 
stocks  in  the  S&P  500®  Index  and  the 
Russell  1000®  Index,  under  Exchange 
Rule  7.11.4 


^  The  term  Designated  Percentage  is  defined  in 
proposed  Rule  7.23(a}(l)(B)(iii). 

■*  See  Securities  Excheuige  Act  Release  No.  62252 
(June  10,  2010),  75  FR  34186  (June  16.  2010)  (SR- 
NYSEArca-2010-41).  See  also  Securities  Exchange 
Act  Release  No.  62884  (September  10,  2010),  75  FR 
56618  (September  16,  2010)  (SR-NYSEArca-2010- 
61).  See  also  Rule  7.11. 
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Under  the  proposal,  the  Exchange  will 
require  Market  Makers  to  enter  and 
maintain  Q  Orders  priced  no  more  than 
the  Designated  Percentage  away  from 
the  NBBO.  Permissible  Q  Orders  are 
determined  by  the  individual  character 
of  the  security,  the  time  of  day  in  which 
the  Q  Order  is  entered,  and  other  factors 
which  are  summarized  below. 

For  purposes  of  the  proposed  rule, 
Designated  Percentage  shall  mean  the 
Threshold  Move  as  defined  under  Rule 
7.11  less  two  (2)  percentage  points. 
Because  the  Threshold  Move  across  all 
exchanges  is  currently  10%,  a  Market 
Maker’s  Q  Order  in  a  security  may  not 
be  more  than  8%  away  from  NBBO. 

Once  a  permissible  Q  Order  is  entered, 
it  may  rest  without  adjustment  until 
such  time  as  it  is  more  than  the  Defined 
Limit  away  frcm  ^he  NBBO.  For 
purposes  of  the  proposed  rule,  the 
Designated  Limit  shall  mean  the 
Threshold  Move  as  defined  under  Rule 
7.11  less  one-half  percentage  point  (i.e., 
9.5%).  If  the  Market  Maker’s  resting 
interest  exceeds  the  Defined  Limit,  the 
Market  Maker  must  enter  new  interest  at 
a  price  not  more  than  the  Designated 
Percentage  of  8%  away  from  the  NBBO 
(or  identify  to  the  Corporation  current 
resting  interest  that  satisfies  the  Market 
Maker’s  obligation).  For  times  during 
the  trading  day  when  a  Trading  Pause 
is  not  in  effect  under  Rule  7.11  (e.g., 
before  6:45  a.m.  and  after  12:35  p.m. 
Pacific  Time),  the  Designated  Percentage 
calculation  will  assume  a  trigger 
percentage  of  22%.  Therefore,  a  Market 
Maker  must  maintain  a  Q  Order  no 
further  than  20%  away  from  the  NBBO 
and  the  Q  Order  may  rest  without 
adjustment  until  it  is  more  than  21.5% 
from  the  NBBO.  In  the  absence  of  an 
NBBO,  the  above  calculations  will 
remain  the  same,  but  will  use  the  last 
reported  sale  from  the  single  plan 
processor  responsible  for  consolidation 
of  information  for  the  security  pursuant 
to  Rule  603  of  Regulation  NMS.^ 

For  securities  that  are  not  subject  to 
Trading  Pauses,  the  Designated 
Percentage  will  assume  a  trigger 
percentage  of  32%  and  apply  the  same 
2%  reduction.  Thus,  Market  Makers 
registered  in  those  securities  shall  be 
required  to  maintain  Q  Order  interest  no 
more  than  30%  away  from  NBBO.  As 
with  securities  subject  to  Trading 
Pauses,  once  a  permissible  Q  Order  is 
entered  it  may  rest  without  adjustment 
until  such  time  as  it  becomes  more  than 
the  Defined  Limit  away  from  the  NBBO 
(31.5%),  whereupon  the  Market  Maker 
must  enter  new  interest  at  a  price  not 
more  than  the  Designated  Percentage  of 
30%  away  from  the  NBBO  (or  identify 


5  17  CFR  240.603. 


to  the  Corporation  current  resting 
interest  that  satisfies  the  Market  Maker’s 
obligation).  The  Exchange  proposes  that 
these  requirements  shall  apply  to  NMS 
stocks  (as  defined  in  Rule  600  under 
Regulation  NMS)  ®  during  the  trading 
day. 

Nothing  in  the  proposal  shall 
preclude  a  Market  Maker  from  entering 
Q  Order  interest  at  price  levels  that  are 
closer  to  the  NBBO  than  the  levels 
required  under  the  proposal. 

The  Exchange  also  proposes  to  amend 
Rule  7.31  (Orders  and  Modifiers)  with 
regards  to  Q  Orders.  A  Q  Order  is  a  limit 
order  submitted  to  the  NYSE  Area 
Marketplace  by  a  Market  Maker,  and 
designated  by  a  Market  Maker  as  a  “Q 
Order”  through  such  means  as  the 
Corporation  shall  specify.’’  Market 
Makers  utilize  Q  Orders  to  satisfy  their 
obligation  to  maintain  continuous,  two- 
sided  interest  in  securities  in  which 
they  are  registered  to  trade.  The 
proposed  amendment  to  Rule  7.23 
requires  that  the  “standard  Q,”  which  is 
currently  defined  as  having  a  price  of 
$0.01  bid  and  2  times  the  previous  day’s 
close  for  the  offer,  be  eliminated  as  an 
available  order  type.'*  The  Exchange 
proposes  to  reserve  this  subsection  for 
possible  future  use.^ 

The  Exchange  also  proposes  to 
include  language  at  the  end  of  Rule 
7.31(k)  stating  that  “nothing  in  [the] 

Rule  shall  be  construed  to  relieve  a 
Market  Maker  of  any  of  its  obligations 
pursuant  to  Rule  7.23.”  The  Exchange 
believes  that  the  addition  of  this  rule 
text  will  make  clear  that,  while  certain 
Q  Orders  may  be  submitted  and/or 
repost  with  prices  that  are  beyond  the 
Designated  Percentages  and  Defined 
Limits,  respectively,  proposed  in  Rule 
7.23,  Market  Makers  shall  remain 
obligated  to  satisfy  their  Two-Sided 
Obligation,  as  proposed  in  Rule 
7.23(a)(1). 

The  Exchange  also  proposes  to  make 
certain  non-substantive  stylistic  changes 
to  Rule  7.23(a)(2)-(a)(5).  These  proposed 
changes  do  not  alter  the  substance  or 
form  of  the  existing  rule  text. 


6  17  CFR  240.600. 

^  See  Rule  7.31{k)(l). 

8  See  Rule  7.31(kKlKA){3). 

^The  Exchange  repre.sents  that  within  90  days 
from  the  date  of  this  filing  it  will  submit  a  proposed 
rule  change  with  the  Commission  to  either  remove 
the  text  of  Rule  7.31(k)(l)(A)(4),  which  states  that 
a  “Q  Order  entered  with  reserve  size  *  *  *  will 
automatically  repost  with  the  original  display  size 
and  $10  below  the  original  bid  or  $10  above  the 
original  offer,  but  never  below  $0.01,”  or  amend 
such  text  so  that  a  Q  Order  entered  with  reserve  size 
will  repost  with  a  price  consistent  with  the 
Designated  Percentage  proposed  herein. 


2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Securities  Exchange  Act  of  1934 
(the  “Act”),i®  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act,ii 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
that  the  proposed  rule  change  also  is 
consistent  with  the  principles  of  Section 
llA(a)(l)  ^2  of  the  Act  in  that  it  seeks  to 
assure  fair  competition  among  brokers 
and  dealers  and  among  exchange 
markets.  The  Exchange  believes  the 
proposed  rule  change  meets  these 
requirements  in  that  it  promotes 
transparency  and  uniformity  concerning 
pricing  obligations  across  markets  for 
certain  market  participants. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s  . 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  or  disapprove 
such  proposed  rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


>0  15  U.S.C.  78f(b). 

”15  U.S.C.  78f(b)(5). 
”15  U.S.C.  78k-l(a)(l). 
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arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.sbtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2010— 83  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
Station  Place,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2010-83.  This 
file  numbei'  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
internet  Web  site  [http://vi'ww.sec.gov/ 
rules/sro.shtml].  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  publicly  available.  All 
submissions  should  refer  to  File 
Number  SR-NYSEArca-2010-83  and 
should  be  submitted  on  or  before 
October  15,  2010. 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Florence  E.  Harmon, 

Deputy  Secretary. 

|FR  Doc.  2010-23969  Filed  9-23-10;  8:45  am] 

BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-62941;  File  No.  SR- 
NYSEAmex-2010-94] 

Self-Regulatory  Organizations;  NYSE 
Amex  LLC;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  to  Add  Certai,n  Rules  to 
the  List  of  Exchange  Rule  Violations 
and  Fines  Applicable  Thereto 

September  20,  2010. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)i  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on 
September  9,  2010,  NYSE  Amex  LLC 
(the  “Exchange’.’  or  “NYSE  Amex”)  filed 
with  the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II,  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
NYSE  Amex  Disciplinary  Rule  476A  to 
add  certain  rules  to  Part  lA:  List  of 
Exchange  Rule  Violations  and  Fines 
Applicable  Thereto  (“Minor  Rule 
Violation  Plan”).  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  Web  site  at  http:// 
www.nyse.com,  at  the  Exchange’s 
principal  office,  at  the  Commission’s 
Public  Reference  Room,  and  on  the 
Commission’s  Web  site  at  http:// 
www.sec.gov. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 


’3 17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

3  17CFR240.19b-l. 


the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
NYSE  Amex  Disciplinary  Rule  476A  to 
add  certain  rules  to  Part  lA  of  its  Minor 
Rule  Violation  Plan  to  reflect  approved 
changes  to  Exchange  rules. ^ 

Specifically,  in  connection  with  the 
Exchange’s  process  to  harmonize  certain 
Exchange  rules  with  rules  of  the 
Financial  Industry  Regulatory 
Authority,  Inc.  (“FINRA”),  the  Exchange 
has  deleted  certain  Exchange  rules  and 
replaced  them  with  new  rules  that  have 
different  rule  numbers.  The  Exchange 
proposes  this  rule  filing  to  add  the  new 
rule  references  to  the  Minor  Rule 
Violation  Plan  for  those  rules  that  have 
been  added  as  part  of  the  FINRA 
harmonization  process.  The  Exchange 
will  not  delete  the  old  rule  references  in 
the  Minor  Rule  Violation  Plan  so  that 
violations  of  prior  Exchange  rules  that 
occurred  before  the  amendments 
described  below  took  effect  still  fall 
under  the  jurisdiction  of  the  Minor  Rule 
Violation  Plan. 

In  connection  with  the  harmonization 
process,  the  Exchange  adopted  the 
following  new  NYSE  Amex  Equities 
Rules,  which  correspond  with  the  same- 
numbered  consolidated  FINRA  Rules, 
and  which  replaced  prior  Exchange 
rules: 

•  Rule  2150 — NYSE  Amex  Equities 
(Improper  Use  of  Customers’  Securities 
or  Funds;  Prohibition  Against 
Guarantees  and  Sharing  in  Accounts) 
replaced  old  Rules  352(a)-(d) — NYSE 
Amex  Equities; 

•  Rule  3130 — NYSE  Amex  Equities 
(Annual  Certification  of  Compliance 
and  Supervisory  Processes)  replaced,  in 
relevant  part,  old  Rules  342.30(d)-  and 
(e)-NYSE  Amex  Equities  and  Rule 
Interpretation  311(b)(5) — NYSE  Amex 
Equities; 

•  Rule  3310 — NYSE  Amex  Equities 
(Anti-Money  Laundering  Compliance 
Program)  replaced  old  Rule  445 — NYSE 

'  Amex  Equities; 

•  Rule  4110 — NYSE  Amex  Equities 
(Capital  Compliance)  replaced,  in 


3 The  Exchange’s  corporate  affiliate,  New  York 
Stock  Exchange  LLC  (“NYSE”),  submitted  a 
companion  rule  filing  proposing  corresponding 
amendments  to  NYSE  Rule  476A.  See  SR-NYSE- 
2010-66. 
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relevant  part,  old  Rules;312(h)-  and 
313-NYSE  Amex  Equities; 

•  Rule  4521 — NYSE  Amex  Equities 
(Notifications,  Questionnaires  and 
Reports)  replaced,  in  relevant  part,  old 
Rule  421— NYSE  Amex  Equities; 

•  Rule  4560 — NYSE  Amex  Equities 
(Short-Interest  Reporting)  replaced  old 
Rules  421(1)-  and  421.10-NYSE  Amex 
Equities;  and 

•  Rule  5190 — NYSE  Amex  Equities 
(Notification  Requirements  for  Offering 
Participants)  replaced  old  Rule  392 — 
NYSE  Amex  Equities."* 

These  old  Rules,  or  certain  provisions 
thereof,  are  subject  to  the  Exchange’s 
Minor  Rule  Violation  Plan  under  NYSE 
Amex  Disciplinary  Rule  476A.  At  the 
time  the  new  Rules  were  adopted  to 
replace  the  old  Exchange  Rules, 
however,  they  were  not  added  to  the 
Exchange’s  Minor  Rule  Violation  Plan. 
The  Exchange  therefore  proposes  to 
update  the  Exchange’s  Minor  Rule 
Violation  Plan  under  NYSE  Amex 
Disciplinary  Rule  476A  by  adding  the 
new  rule  references  identified  above. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with, 
and  furthers  the  objectives  of.  Section 
6(b)(5)  of  the  Act,^  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  also  furthers  the  objectives  of 
Section  6(b)(6)  of  the  Act,®  in  that  it 
provides  for  appropriate  discipline  for 
violations  of  Exchange  rules  and 
regulations. 

The  Exchange  believes  that  the 
proposed  rule  change  will  provide  the 
Exchange  with  greater  regulatory 
flexibility  to  enforce  the  prescriptions  of 
certain  rules  in  a  more  informal  manner 
while  also  preserving  the  Exchange’s 
discretion  to  seek  formal  discipline  for 


*  See  Securities  Exchange  Act  Release  Nos.  59975 
(May  26,  2009),  74  FR  26449  (June  2,  2009)  (SR- 
NYSEAltr-2009— 26)  (adopting,  inter  alia,  NYSE 
Amex  Equities  Rules  3130,  4560,  5190);  61157 
(December  11,  2009),  74  FR  67939  (December  21, 
2009)  (SR-NYSEAmex-2009-88)  (adopting  NYSE 
Amex  Equities  Rule  2150);  61272  (December  31, 
2009),  75  FR  1099  (January  8,  2010)  (SR- 
NYSEAmex-2009-99)  (adopting  NYSE  Amex 
EquiUes  Rule  3310);  61556  (February  22,  2010),  75 
FR  9468  (March  2,  2010)  (SR-NYSEAmex-2010-13) 
(adopting,  inter  alia,  NYSE  Amex  Equities  Rules 
4110,  4521).  See  also  NYSE  and  NYSE  Amex 
Information  Memoranda  09-24  (June  2,  2009);  10-  ^ 
09  (February  18,  2010);  10-12  (March  11,  2010). 

5  15  U.S.C.  78f(b)(5). 

6  15U.S.C.  78f(b)(6). 


more  serious  transgressions  as 
warranted. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
‘  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  filed  the  proposed 
rule  change  pursuant  to  Section 
19(b)(3)(A)  of  the  Act^  and  Rule 
19b-4(f)(3)  thereunder.®  Because  the 
proposed  rule  change  is  concerned 
solely  with  the  administration  of  the 
Exchange,  the  proposed  rule  change  has 
become  immediately  effective  upon 
filing  pursuant  to  Section  19(b)(3)(A)  of 
the  Act  and  Rule  19b-4(f)(3)  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules /sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEAmex-2010-94  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 


5'  15  U.S.C.  78s(b)(3)(A). 
»17CFR240.19b-4(f)(3). 


All  submissions  should  refer  to  File 
Number  SR-NYSEAmex-2010-94.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  u.sed.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://wwiv.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  sub.sequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10  a.m.  and  3  p.m.  Copies  of  the  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEAmex-2010-94  and  should  be 
submitted  on  or  before  October  15, 

2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  2010-23911  Filed  9-23-10;  8:45  am] 

BILLING  CODE  S010-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice:  7163] 

U.S.  Department  of  State  Advisory 
Committee  on  Private  International 
Law:  Notice  of  Annual  Meeting 

The  Department  of  State’s  Advisory 
Committee  on  Private  International  LdW 
(ACPIL)  will  hold  its  annual  meeting  on 
developments  in  private  international 
law  on  Thursday,  October  28  and 
Friday,  October  29,  2010  in  Washington, 
DC.  The  meeting  will  be  held  at  the 
Gewirz  Student  Center,  Georgetown 
University  Law  Genter,  600  New  Jersey 
Avenue,  NW.,  Washington,  DG  20001. 


9 17  CFR  200.30-3(a)(12);  200.30-3(a)(44). 
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The  program  is  scheduled  to  run  from 
9:30  a.m.  to  5  p.m.  on  Thursday  and 
from  9  a.m.  to  3  p.m.  on  Friday. 

Time  permitting,  the  discussion  is 
expected  to  focus  on  developments  in  a 
number  of  areas,  e.g.,  federalism  issues 
in  implementing  private  international 
law  conventions  (including  the  Hague 
Convention  on  Choice  of  Court 
Agreements,  the  UNCITRAL  E- 
Commerce  and  Letter  of  Credit 
Conventions,  and  others);  globalization 
and  cross-border  corporate  insolvency; 
international  arbitration;  investment 
securities,  market  stability  and  treaty 
law;  international  family  law;  private 
international  law  initiatives  in  the  OAS; 
on-line  dispute  resolution;  and  treaty- 
based  finance  law.  We  encourage  active 
participation  by  all  those  attending. 

Documents  on  these  subjects  are 
available  at  http://www.hcch.net; 
http:/ /ww'w.uncitral.org;  http:// 
www.unidroit.org; http://www.oas.org, 
and  http://wvi'w.nccusI.org.  We  may,  by 
e-mail,  supplement  those  with 
additional  documents. 

Please  advise  as  early  as  possible  if 
you  plan  to  attend.  The  meeting  is  open 
to  the  public  up  to  the  capacity  of  the 
conference  facility,  and  space  will  be 
reserved  on  a  first  come,  first  served 
basis.  Persons  who  wish  to  have  their 
views  considered  are  encouraged,  but 
not  required,  to  submit  WTitten 
comments  in  advance.  Those  who  are 
unable  to  attend  are  alscf  encouraged  to 
submit  written  views.  Comments  should 
be  sent  electronically  to 
smeltzertk@state.gov.  Those  planning  to 
attend  should  provide  name,  affiliation 
and  contact  information  to  Trish 
Smeltzer  at  703-812-2382  or  Niesha 
-•Toms  at  703-812-2353,  or  by  e-mail  to 
tomsnn@state.gov.  You  may  also  use 
those  contacts  to  obtain  additional 
information.  A  member  of  the  public 
needing  reasonable  accommodation 
should  advise  those  same  contacts  not 
later  than  October  21st.  Requests  made 
after  that  date  will  be  considered,  but 
might  not  be  able  to  be  fulfilled. 

September  15,  2010. 

Keith  Loken, 

Assistant  Legal  Adviser,  Office  of  Private 
International  Law,  Office  of  the  Legal  Adviser, 
Department  of  State. 

IFR  Doc.  2010-23978  Filed  9-23-10:  8:45  am] 

BILLING  CODE  4710-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Los 
Angeles  and  San  Bernardino  Counties, 
CA;  Notice  of  intent 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Withdrawal/Revised 
Notice  of  Intent  (NOI). 

SUMMARY:  The  FHWA,  on  behalf  of  the 
California  Department  of  Transportation 
(Caltrans),  is  issuing  this  notice  to 
advise  the  public  that  the  Notice  of 
Intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
New  State  Route  138  project  in  Los 
Angeles  County,  California  (Federal 
Register  Vol.  74,  No.  16)  and  the  Notice 
of  Intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
High  Desert  Corridor  project.  State 
Route  18,  in  San  Bernardino  County, 
California  (Federal  Register  Vol.  72,  No. 
197)  are  being  withdrawn.  In  addition, 
this  notice  is  being  issued  to  advise  the 
public  that  a  draft  EIS  will  be  prepared 
for  a  proposed  expanded  High  Desert 
Corridor — New  State  Route  138  project 
in  Los  Angeles  and  San  Bernardino 
Counties,  California. 

DATES:  Public  scoping  meetings  will  be 
held  in; 

(1)  Palmdale,  CA  on  September  27, 
2010,  6  p.m.  to  8  p.m. 

(2)  Lancaster,  CA  on  September  28, 
2010,  6  p.m.  to  8  p.m. 

(3)  Apple  Valley,  CA  on  September 
29,  2010,  6  p.m.  to  8  p.m. 

(4)  Victorville,  CA  on  September  30, 
2010,  6  p.m.  to  8  p.m. 

ADDRESSES: 

(1)  Palmdale — Larry  Chimbole 
Cultural  Center,  38350  North  Sierra 
Highway,  Palmdale,  CA  93550. 

(2)  Lancaster — Lancaster  City  Hall, 
Emergency  Operations  Center,  44933 
Fern  Avenue,  Lancaster,  CA  93534. 

(3)  Apple  Valley — Town  of  Apple 
Valley  Development  Services  Building 
Conference  Center,  14955  Dale  Evans 
Parkway,  Apple  Valley,  CA  92307. 

(4)  Victorville — City  of  Victorville 
Conference  Room  D,  14343  Civic  Drive, 
Victorville,  CA  92393. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Kosinski,  Deputy  District 
Director,  California  Department  of 
Transportation  District  7  Division  of 
Environmental  Planning,  100  South 
Main  Street,  Mail  Stop  16A,  Los 
Angeles,  CA  90012. 

SUPPLEMENTARY  INFORMATION:  Effective 
July  1,  2007,  the  FHWA  assigned,  and 
Caltrans  assumed,  environmental 
responsibilities  for  these  projects 


pursuant  to  23  U.S.C.  327.  Caltrans,  as 
the  delegated  National  Environmental 
Policy  Act  (NEPA)  lead  agency,  initiated 
studies  on  the  proposed  New  State 
Route  138  and  High  Desert  Corridor, 

State  Route  18  projects.  NOIs  were 
published  in  the  Federal  Register  on 
January  27,  2009  (Vol.  74,  No.  16)  and 
October  12,  2007  (Vol.  72,  No.  197). 
During  the  course  of  conducting  studies 
and  coordinating  with  regulatory  and 
resource  agencies  for  the  proposed 
projects,  it  was  determined  that  the 
projects  should  be  combined  into  one 
larger  High  Desert  Corridor — New  State 
Route  138  project.  A  Draft 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposal  to  construct  a 
new  freeway/expressway,  and  possibly 
a  toll  way,  between  SR-14  in  Los 
Angeles  County  and  SR-18  in  San 
Bernardino  County.  The  proposed  route 
would  run  primarily  in  an  east-west 
direction  and  extend  for  approximately 
63  miles;  it  would  roughly  follow  the 
alignment  of  the  Avenue  P-8  corridor 
near  SR-14  in  Los  Angeles  County  and 
Air  Expressway  near  1-15  in  San 
Bernardino  County.  East  of  1-15,  the 
proposed  route  would  turn  south  until 
it  terminates  at  SR-18.  The 
development  of  this  corridor  is 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand 
attributed  to  large-scale  growth  and 
increasing  population  in  the  Antelope, 
Victor  and  Apple  Valley  areas  of  Los 
Angeles  and  San  Bernardino  Counties. 
This  growth  has  resulted  in  inadequate 
capacity  and  accessibility  along  the 
existing  6ast-west  trending  roadways  as 
well  as  an  increase  in  demand  for  goods 
movement  corridors  and  access  to 
regional  airports. 

Alternatives  under  consideration  are: 
(1) — No-Build;  (2) — Transportation 
System  Management/Transportation 
Demand  Management  (TSM/TDM).  This 
includes  various  operational 
investments,  policies,  and  easily 
implemented,  low  capital  cost 
improvements  aimed  at  improving 
goods  movement,  passenger  auto  and 
transit  travel,  and  reducing  the 
environmental  impacts  of  transportation 
for  cities  and  operations  in  the  High 
Desert  Corridor  study  area;  (3) — 
Freeway/Expressway.  This  would 
consist  of  a  route  with  a  controlled- 
access  freeway  in  some  areas  and  an 
expressway  in  others,  depending  on 
what  is  warranted  by  traffic  demand. 
Interchange  locations  will  be 
determined  based  upon  traffic 
projections.  Three  variations  along  the 
main  alignment  of  this  alternative  will 
be  considered.  In  Variation  A,  the 
freeway/expressway  would  run  slightly 
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south  of  the  main  alignment, 
approximately  between  15th  St.  East 
and  Little  Rock  Wash  near  Palmdale.  In 
Variation  B,  the  freeway/expressway 
would  run  slightly  south  of  the  main 
alignment  between  Oasis  Rd.  and 
Caughlin  Rd.  East  of  the  county  line.  In 
Variation  C,  the  freeway/expressway 
would  swing  south  of  the  main 
alignment  to  tie  into  SR-18  near 
Rimrock  Rd.;  (4) — Freeway/Toll  Way. 
This  would  consist  of  engineering 
geometries  similar  to  Alternative  3  with 
alterations  made  in  coordination  with  a 
Public  Private  Partnership  (P3)  analysis. 
Variations  A,  B  and  C  would  also  be 
considered;  (5) — Avenue  P-8  Corridor, 
SR-138  and  SR-18  Improvements.  This 
would  consist  of  engineering  geometries 
similar  to  Alternative  3  between  SR-14 
and  approximately  125th  St.  East.  From 
125th  St.  East,  the  route  would  curve 
south  until  it  joins  the  existing  SR-138. 
The  existing  SR-138  and  SR-18  would 
be  widened  between  approximately 
146th  St.  East  and  1-15.  One  of  the 
segments  east  of  1-15,  as  described  in 
Alternative  3,  would  also  be  built  as 
part  of  this  alternative;  (6) — Freeway/ 
Expressway  with  right-of-way  for  a 
potential  High  Speed  Rail  facility.  This 
would  consist  of  engineering  geometries 
similar  to  Alternative  3  with  the 
consideration  of  additional  right-of-way 
for  a  High  Speed  Rail  (HSR)  facility.  If 
an  HSR  facility  is  proven  to  be  viable, 
its  engineering  and  environmental 
analysis  would  be  funded  by  others  at 
some  later  time,  and;  (7) — Freeway/Toll 
Way  with  right-of-way  for  a  potential 
High  Speed  Rail  facility.  This  would 
consist  of  engineering  geometries 
similar  to  Alternative  4  with  the 
consideration  of  additional  right-of-way 
for  a  High  Speed  Rail  (HSR)  facility. 

This  alternative  would  include  a  P3 
analysis.  If  a  HSR  facility  is  proven  to 
be  viable,  its  engineering  and 
environmental  analysis  would  be 
funded  by  others  at  some  later  time. 

It  is  anticipated  that  the  proposed 
project  may  require  the  following 
federal  approvals  and  permits;  A 
Biological  Opinion  from  the  United 
States  Fish  and  Wildlife  Service, 
approval  of  a  PMIO  and  PM2.5  Hot  Spot 
Analysis  by  the  Conformity  Working 
Group  for  transportation  conformity 
determination  under  the  Clean  Air  Act, 
Section  401,  402  and  404  permits  under 
the  Clean  Water  Act,  and  a  Farmland 
Conversion  Impact  Rating  under  the 
Farmland  Protection  Policy  Act. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  Participating  Agencies,  Tribal 
governments,  and  to  private 
organizations  and  citizens  who  have 


previously  expressed  or  are  known  to 
have  an  interest  in  this  proposal.  NEPA 
requires  the  lead  agency  to  conduct  an 
early  and  open  process  for  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  a  proposed  action.  In 
compliance  with  NEPA,  formal  scoping 
meetings  will  be  held  at  the  dates,  times 
and  locations  as  described  above.  Public 
notice  will  be  given  of  the  times  and 
place  of  each  meeting.  To  ensure  that 
the  full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  all 
significant  issues  identified,  comments 
and  suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  draft  EIS  should  be 
directed  to  Caltrans  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  September  20,  2010. 

Cindy  Vigue, 

Director,  State  Programs,  Federal  Highway 
Administration,  Sacramento,  California. 

[FR  Doc.  2010-23920  Filed  9-23-10;  8:45  am] 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

Sunshine  Act  Meetings;  Unified  Carrier 
Registration  Plan  Board  of  Directors 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

TIME  AND  date:  October  14,  2010,  12 
noon  to  3  p.m..  Eastern  Daylight  Time. 

PLACE:  This  meeting  will  take  place 
telephonically.  Any  interested  person 
may  call  877.768.0032  passcode 
4856462  to  participate  in  this  meeting 
by  telephone. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED;  The  Unified 
Carrier  Registration  Plan  Board  of 
Directors  (the  Board)  will  continue  its 
work  in  developing  and  implementing 
the  Unified  Carrier  Registration  Plan 
and  Agreement  and  to  that  end,  may 
consider  matters  properly  before  the 
Board. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Avelino  Gutierrez,  Chair,  Unified 
Carrier  Registration  Board  of  Directors  at 
(505)  827-4565. 


Issued  on:  September  21,  2010. 

Larry  W.  Minor, 

Associate  Administrator  for  Policy  and 
Program  Development. 

[FR  Doc.  2010-24183  Filed  9-22-10;  4:15  pm] 

BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 

Comment  Request 

September  20,  2010 

The  Department  of  the  Treasury  will 
submit  the  following  public  information 
collection  requirements  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  on  or  after  the  date 
of  publication  of  this  notice.  A  copy  of 
the  submissions  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding 
these  information  collections  should  be  . 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  PRA  Clearance  • 
Officer,  Department  of  the  Treasury, 
1750  Pennsylvania  Avenue,  NW.,  Suite 
11010,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  October  25,  2010 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0015. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  United  States  Estate  (and 
Generation-Skipping  Transfer)  Tax 
Return. 

Form:  706  and  schedules. 

Abstract:  Form  706  is  used  by 
executors  to  report  and  compute  the 
Federal  Estate  Tax  imposed  by  IRC 
section  2001  and  the  Federal  GST  tax 
imposed  by  IRC  section  2601.  IRS  uses 
the  information  to  enforce  these  taxes 
and  to  verify  that  the  tax  has  been 
properly  computed. 

Respondents:  Individuals  or 
households. 

Estimated  Total  Burden  Hours: 
2,046,350  hours. 

OMB  Number:  1545-0026. 

Type  of  Review:  Extension  without 
change  to  a  currently  approved 
collection. 

Title:  Return  by  a  U.S.  Transferor  of 
Property  to  a  Foreign  Corporation. 

Form:  926. 

Abstract:  Form  926  is  filed  by  any 
U.S.  person  who  transfers  certain 
tangible  or  intangible  property  to  a 
foreign  corporation  to  report 
information  required  by  section  6038B. 

Respondents:  Private  Sector: 
Businesses  or  other  for-profits. 
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Estimated  Total  Burden  Hours:  29,902 
hours. 

OMB  Number:  1545-1165. 

Type  of  Beview:  Extension  without 
change  to  a  currently  approved 
collection. 

Title:  Tax  Information  Authorization. 

Form:  8821. 

Abstract:  Form  8821  is  used  to 
appoint  someone  to  receive  or  inspect 
certain  tax  information.  Data  is  used  to 
identify  appointees  and  to  ensure  that 
confidential  information  is  not  divulged 
to  unauthorized  persons. 

flespondents;  Individuals  or 
households. 

Estimated  Total  Burden  Hours: 
140,300  hours. 

OMB  Number:  1545-2055. 

Type  of  Review:  Extension  without 
change  to  a  currently  approved 
collection. 

Title:  Energy  Efficient  Appliance 
Credit. 

Form:  8909. 

Abstract:  Form  8909,  Energy  Efficient 
Appliance  Credit,  was  developed  to 
carry  out  the  provisions  of  Code  section 
45M.  This  section  was  added  by  section 
1334  of  the  Energy  Policy  Act  of  2005 
(Pub.  L.  109-58).  This  form  provides  a 
means  for  the  eligible  manufacturer/ 
taxpayer  to  compute  the  amount  of,  and 
claim,  the  credit. 

Respondents:  Private  Sector:  Not-for- 
profit  institutions. 

Estimated  Total  Burden  Hours:  131 
hours. 

Bureau  Clearance  Officer:  R.  Joseph 
Durbala,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Room  6129, 
Washington,  DC  20224;  (202)  622-3634. 

OMB  Reviewer:  Shagufta  Ahmed, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  (202)  395-7873. 

Dawn  D.  Wolfgang, 

Treasury  PRA  Clearance  Officer. 

|FR  Doc.  2010-23991  Filed  9-23-10;  8:45  am] 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Terrorism  Risk  Insurance  Program; 
Program  Loss  Reporting 

AGENCY:  Departmental  Offices, 
Terrorism  Risk  Insurance  Program 
Office,  Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Terrorism 
Risk  Insurance  Program  Office  is 
seeking  comments  regarding  forms  on 
Program  Loss  Reporting. 

DATES:  Written  comments  should  be 
received  on  or  before  November  23, 

2010  to  be  assured  of  consideration. 
ADDRESSES:  Submit  comments  by  e-mail 
to  triacomments@do.treas.gov  or  by 
mail  (if  hard  copy,  preferably  an  original 
and  two  copies)  to:  Terrorism  Risk 
Insurance  Program,  Public  Comment 
Record,  Suite  2100,  Department  of  the 
Treasury,  1425  New  York  Ave.,  NW., 
Washington,  DC  20220.  Because  paper 
mail  in  the  Washington,  DC  area  may  be 
subject  to  delay,  it  is  recommended  that 
comments  be  submitted  electronically. 
All  comments  should  be  captioned  with 
“Program  Loss  Reporting — Comments”. 
Please  include  your  name,  affiliation, 
address,  e-mail  address  and  telephone 
number  in  your  comment.  Comments 
will  be  available  for  public  inspection 
by  appointment  only  at  the  Reading 
Room  of  the  Treasury  Library.  To  make 
appointments,  call  (202)  622-0990  (not 
a  toll-free  number). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to:  Terrorism  Risk 
Insurance  Program  Office  at  (202)  622- 
6770  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  1506-0200. 

Title:  Terrorism  Risk  Insurance 
Program — Program  Loss  Reporting. 

Form;  Treasury' TRIP-01  [Initial 
Notice  of  Insured  Loss]  and  TRlP-02 
[Certification  of  Loss]  and  Supporting 
Schedules. 

Abstract:  Sections  103(a)  and  104  of 
the  Terrorism  Risk  Insurance  Act  of 
2002  (Public  Law  107-297)  authorize 
the  Department  of  the  Treasury  to 
administer  and  implement  the 


temporary  Terrorism  Risk  Insurance 
Program  established  by  the  Act.  In  31 
CFR  part  50,  subpart  F  (Sec.  50.50- 
50.55)  Treasury  established 
requirements  and  procedures  for 
insurers  that  file  claims  for  payment  of 
the  Federal  share  of  compensation  for 
insured  losses  resulting  from  a  certified 
act  of  terrorism  under  the  Act.  Insurers 
are  required  to  submit  an  Initial  Notice 
of  Insured  Loss  on  Form  TRIP-01  and 
Initial  and  Supplementary  Certifications 
of  Loss  on  Form  TRIP-02. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit,  Federal  Government. 

Estimated  Number  of  Respondents: 

100. 

Estimated  Time  per  Respondent:  42 
hours. 

Estimated  Total  Annual  Burden 
Hours:  4,200  hours. 

Request  for  Comments:  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
valid  OMB  control  number.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and-^e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Jeffrey  S.  Bragg, 

Director,  Terrorism  Risk  Insurance  Program. 
[FR  Doc.  2010-23986  Filed  9-23-10;  8:45  am] 

BILUNG  CODE  4810-25-P 


Part  n 

Federal  Reserve 
System 

12  CFR  Part  226 

Regulation  Z;  Truth  in  Lending;  Proposed 
Rules,  Interim  Rule,  Final  Rules 
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FEDERAL  RESERVE  SYSTEM 

12CFR  Part  226 
[Docket  No.  R-1366] 

Regulation  Z;  Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Interim  rule;  request  for  public 
comment. 

SUMMARY:  The  Board  is  publishing  for 
comment  an  interim  rule  amending 
Regulation  Z,  which  implements  the 
Truth  in  Lending  Act  (TILA).  The 
interim  rule  implements  certain 
requirements  of  the  Mortgage  Disclosure 
Improvement  Act  of  2008,  which 
amended  TILA.  The  amendments  and 
this  interim  rule  require  creditors 
extending  consumer  credit  secured  by 
real  property  or  a  dwelling  to  disclose 
certain  summary  information  about 
interest  rates  and  payment  changes,  in 
a  tabular  format,  as  well  as  a  statement 
that  consumers  are  not  guaranteed  to  be 
able  to  refinance  their  transactions  in 
the  future.  The  interest  rate  and 
payment  summary  tables  replace  the 
payment  schedule  previously  required 
as  pcirt  of  the  TILA  disclosure  for 
mortgage  transactions.  Disclosures' for 
non-mortgage,  closed-end  consumer 
credit  will  continue  to  include  the 
current  payment  schedule. 

DATES:  This  interim  rule  is  effective 
October  25,  2010.  Compliance  with  its 
requirements  is  optional,  however,  until 
January  30,  2011;  its  requirements  are 
mandatory  for  transactions  for  which  an 
application  for  credit  is  received  by  the 
creditor  on  or  after  that  date.  Comments 
on  this  interim  rule  must  be  received  on 
or  before  November  23,  2010. 

ADDRESSES:  You  may  submit  comments, 
identified  by  Docket  No.  R-1366,  by  any 
of  the  following  methods: 

•  Agency  Web  site:  http:// 
www.federalreserve.gov.  Follow  the 
instructions  for  submitting  comments  at 
http :/ /  wH'Vi’. federalreserve.gov/ 
generalinfo/foia/ProposedHegs.cfm. 

•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail: 

regs.com  men  ts%federalreserve.gov. 
Include  the  docket  number  in  the 
subject  line  of  the  message. 

•  Fax:  (202)  452-3819  or  (202)  452- 
3102. 

•  Mail:  Address  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

All  public  comments  will  be  made 
available  on  the  Board’s  Web  site  at 


h  ttp://www. federalreserve.gov/ 
generalinfo/foia/ProposedRegs.cfm  as 
submitted,  unless  modified  for  technical 
reasons.  Accordingly,  comments  will 
not  be  edited  to  remove  any  identifying 
or  contact  information.  Public 
comments  may  also  be  viewed 
electronically  or  in  paper  in  Room  MP- 
500  of  the  Board’s  Martin  Building  (20th 
and  C  Streets,  NW.,)  between  9  a.m.  and 
5  p.m.  on  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Mondor,  Senior  Attorney,  or  Kathleen  C. 
Ryan,  Senior  Counsel,  Division  of 
Consumer  and  Community  Affairs, 

Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551, 
at  (202)  452-2412  or  (202)  452-3667. 

For  users  of  Telecommunications 
Device  for  the  Deaf  (TDD)  only,  contact 
(202) 263-4869. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  TILA  and  Regulation  Z 

Congress  enacted  the  Truth  in 
Lending  Act  (TILA)  based  on  findings 
that  economic  stability  would  be 
enhanced  and  competition  among 
consumer  credit  providers  would  be 
strengthened  by  the  informed  use  of 
credit  resulting  from  consumers’ 
awareness  of  the  cost  of  credit.  One  of 
the  purposes  of  TILA  is  to  provide 
meaningful  disclosure  of  credit  terms  to 
enable  consumers  to  compare  credit 
terms  available  in  the  marketplace  more 
readily  and  avoid  the  uninformed  use  of 
credit. 

TILA’s  disclosures  differ  depending 
on  whether  credit  is  an  open-end 
(revolving)  plan  or  a  closed-end 
(installment)  loan.  TILA  also  contains 
procedural  and  substantive  protections 
for  consumers.  TILA  is  implemented  by 
the  Board’s  Regulation  Z.  An  Official 
Staff  Commentary  interprets  the 
requirements  of  Regulation  Z.  By 
statute,  creditors  that  follow  in  good 
faith  Board  or  official  staff 
interpretations  are  insulated  from  civil 
liability,  criminal'penalties,  and 
administrative  sanction. 

R.  MDIA  Amendments  to  TILA  and 
Regulation  Z 

On  July  30,  2008,  Congress  enacted 
the  Mortgage  Disclosure  Improvement 
Act  of  2008  (the  MDIA).'  The  MDIA 
requires  transaction-specific  TILA 
disclosures  to  be  provided  within  three 
business  days  after  an  application  is 


'  The  MDIA  is  contained,  in  Sections  2501 
through  2503  of  the  Housing  and  Economic 
Recovery  Act  of  2008.  Public  Law  110-289,  enacted 
on  Inly  30,  2008.  The  MDIA  was  later  amended  by 
the  Emergency  Economic  Stabilization  Act  of  2008, 
Public  Law  110-343,  enacted  on  October  3,  2008. 


received  and  before  the  consumer  has 
paid  a  fee,  other  than  a  fee  for  obtaining 
the  consumer’s  credit  history.^  In 
addition,  the  MDIA  requires  creditors  to 
mail  or  deliver  early  TILA  disclosures  at 
least  seven  business  days  before 
consummation  and  provide  corrected 
disclosures  if  the  disclosed  APR 
changes  in  excess  of  a  specified 
tolerance.  The  consumer  must  receive 
the  corrected  disclosures  no  later  than 
three  business  days  before 
consummation.  The  MDIA  also 
expanded  coverage  of  the  early 
disclosure  requirement  to  include  loans 
secured  by  a  dwelling  even  when  it  is 
not  the  consumer’s  principal  dwelling. 
The  Board  implemented  these  MDIA 
requirements  in  final  rules  published 
May  19,  2009,  and  effective  July  30, 

2009.  74  FR  23289,  May  19,  2009  (MDIA 
Final  Rule). 

The  MDIA  also  requires  disclosure  of 
payment  examples  if  the  loan’s  interest 
rate  or  payments  can  change.  Such 
disclosures  are  to  be  formatted  in 
accordance  with  the  results  of  consumer 
testing  conducted  by  the  Board.  And  the 
MDIA  requires  disclosure  of  a  statement 
that  there  is  no  guarantee  the  consumer 
will  be  able  to  refinance  the  transaction 
in  the  future.  Those  provisions  of  the 
MDIA  become  effective  on  January  30, 
2011,  or  any  earlier  compliance  date 
established  by  the  Board.  This  interim 
rule  implements  those  MDIA 
provisions. 

C.  The  Roard’s  Review  of  Closed-End 
Credit  Rules 

The  Board’s  current  review  of 
Regulation  Z  was  initiated  in  December 
2004  with  an  advance  notice  of 
proposed  rulemaking.  69  FR  70925,  Dec. 
8,  2004.  At  that  time,  the  Board 
announced  its  intent  to  conduct  its 
review  of  Regulation  Z  in  stages, 
focusing  first  on  the  rules  for  open-end 
(revolving)  credit  accounts  that  are  not 
home-secured,  chiefly  general-purpose 
credit  cards  and  retailer  credit  card 
plans.  In  December  2008,  the  Board 
approved  final  rules  for  open-end  credit 
that  is  not  home-secured.  74  P’R  5244, 
Jan.  29,  2009.  In  May  2009,  Congress 
enacted  the  Credit  Card  Accountability 
Responsibility  and  Disclosure  Act  of 
2009  (Credit  Card  Act),  which  amended 
TILA’s  provisions  for  open-end  credit. 
The  Board  approved  final  rules 


2  To  ea.se  discussion,  the  description  of  the 
closed-end  mortgage  disclosure  scheme  includes 
MDIA's  amendments  to  TILA  and  the  disclosure 
timing  requirements  implemented  by  the  Board  in 
2008  through  a  final  rule  that  preceded  MDIA’s 
enactment.  73  FR  44522,  July  30,  2008  (2008 
HOEPA  Final  Rule).  The  MDIA  codified  some  of  the 
2008  HOEPA  Final  Rule  and  expanded  its  coverage 
and  its  requirements.  The  MDIA  also  made  these 
requirements  effective  July  30,  2009. 
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implementing  the  Credit  Card  Act  in 
January  and  June  2010.  75  FR  7658,  Feb. 
22,  2010;  75  FR  37526,  June  29,  2010. 

Beginning  in  2007,  the  Board 
proposed  revisions  to  the  rules  for 
home-secured  credit  in  several  phases. 

In  2007,  the  Board  proposed  rules  for 
closed-end  higher-priced  mortgage  loans 
secured  by  the  consumer’s  principal 
dwelling,  leading  to  the  HOEPA  Final 
Rule.  On  May  7,  2009,  the  Board 
adopted  the  MDIA  Final  Rule  for  closed- 
end  loans  secured  by  a  dwelling.  On 
July  23,  2009,  the  Board  issued  a 
proposed  rule  to  revise  the  rules  for 
disclosures  for  closed-end  credit 
secured  by  real  property  or  a  consumer’s 
dwelling. >4  FR  43232,  Aug.  26,  2009 
(2009  Closed-End  Proposal).  The  Board 
also  issued  a  proposed  rule  to  revise  the 
rules  for  disclosures  for  open-end  lines 
of  credit  secured  by  a  dwelling.  74  FR 
43428,  Aug.  26,  2009.  Concurrently  with 
this  interim  rule,  the  Board  is 
publishing  another  proposed  rule  that 
would  add  and  revise  rules  for 
rescission,  reverse  mortgages,  and 
modifications  to  existing  closed-end 
mortgage  loans  (2010  Closed-End 
Proposal). 

D.  Consumer  Testing 

A  principal  goal  for  the  Regulation  Z 
review  is  to  produce  revised  and 
improved  mortgage  disclosures  that 
consumers  will  be  more  likely  to 
understand  and  use  in  their  decisions, 
while  at  the  same  time  not  creating 
undue  burdens  for  creditors.  In  2007, 
the  Board  retained  a  research  and 
consulting  firm  (ICF  Macro)  that 
specializes  in  designing  and  testing 
documents  to  conduct  consumer  testing 
to  help  the  Board’s  review  of  mortgage 
rules  under  Regulation  Z.  Working 
closely  with  the  Board,  ICF  Macro 
conducted  several  tests  in  different 
cities  throughout  the  United  States.  The 
testing  consisted  of  four  focus  groups 
and  eleven  rounds  of  one-on-one 
cognitive  interviews.  The  goals  of  these 
focus  groups  and  interviews  were  to 
learn  how  consumers  shop  for 
mortgages  and  what  information 
consumers  read  when  they  receive 
mortgage  disclosures,  and  to  assess  their 
understanding  of  such  disclosures. 

The  consumer  testing  groups 
contained  participants  with  a  range  of 
ethnicities,  ages,  educational  levels,  and 
mortgage-shopping  behaviors,  including 
first-time  mortgage  shoppers,  prime  and 
subprime  borrowers,  and  consumers 
who  had  obtained  one  or  more  closed- 
end  mortgages.  For  each  round  of 
testing,  ICF  Macro  developed  a  set  of 
model  disclosure  forms  to  be  tested. 
Interview  participants  were  asked  to 
review  model  forms  and  provide  their 


reactions,  and  were  then  asked  a  series 
of  questions  designed  to  test  their 
understanding  of  the  content.  Data  were 
collected  on  which  elements  and 
features  of  each  form  were  most 
successful  in  providing  information 
clearly  and  effectively.  The  findings 
from  each  round  of  interviews  were 
incorporated  in  revisions  to  the  model 
forms  for  the  following  round  of  testing. 
Several  of  the  model  forms  included  in 
the  2009  Closed-End  Proposal  were 
developed  through  the  testing.  A  report 
summarizing  the  results  of  the  testing  is 
available  on  the  Board’s  public  Web 
site:  http:/ federalreserve.gov/ 
boarddocs/meetings/2009/20090723/ 
FuU%20Macro%20CE%20Report.pdf. 

II.  Summary  df  the  Interim  Rule 

MDIA  requires  creditors  to  disclose 
examples  of  rates  and  payments, 
including  the  maximum  rate  and 
payment,  for  loans  with  variable  rates  or 
payments.  MDIA  also  requires  creditors 
to  disclose  a  statement  that  consumers 
should  not  assume  they  can  refinance 
their  loans.  The  2009  Closed-End 
Proposal  included  provisions  that 
would  implement  these  MDIA 
requirements,  including  provisions 
interpreting  the  statute’s  requirement 
that  creditors  disclose  “examples”  of 
payment  adjustments  other  than  the 
maximum  during  the  life  of  the  loan  and 
the  “no-guarantee-to-refinance” 
statement.  Those  provisions,  proposed 
§§  226.38(c)  and  226.38(f)(3j, 
respectively,  would  require  the  TILA 
disclosure  to  contain  certain  interest 
rate  and  payment  summary  tables  and 
the  “no-guarantee-to-refinance” 
statement.  See  74  FR  43232,  43334-35 
and  43337,  Aug.  26,  2009.  The  Board 
does  not  expect  to  finalize  that  proposal, 
however,  before  the  January  30,  2011 
statutory  effective  date  of  the  MDIA 
requirement  to  disclose  examples  of 
payment  adjustments.  Accordingly,  this 
interim  rule  implements  the  MDIA 
requirements  now,  so  that  mortgage 
creditors  will  have  the  guidance 
necessary  to  comply  with  them  by 
January  30,  2011.  This  interim  rule 
adopts  the  provisions  of  the  2009 
Closed-End  Proposal  requiring 
disclosure  of  interest  rate  and  payment 
summary  tables  as  proposed,  except  as 
discussed  below  and  with  minor 
modifications  for  clarity. 

Under  this  interim  rule,  creditors  will 
be  required  to  disclose  in  a  tabular 
format  the  contract  interest  rate  together 
with  the  corresponding  monthly 
payment,  including  any  escrows  for 
taxes  and  property  and/or  mortgage 
insurance.  Special  disclosure 
requirements  are  imposed  for 
adjustable-rate  or  step-rate  loans  to 


show  the  interest  rate  and  payment  at 
consummation,  the  maximum  interest 
rate  and  payment  at  any  time  during  the 
first  five  years  after  consummation,  and 
the  maximum  interest  rate  and  payment 
possible  during  the  life  of  the  loan. 
Additional  special  disclosures  are 
required  for  loans  with  negativelv- 
amortizing  payment  options, 
introductory  interest  rates,  interest-onlv 
payments,  and  balloon  payments. 

Finally,  the  interim  rule  requires  the 
disclosure  of  a  statement  that  there  is  no 
guarantee  the  consumer  will  be  able  to 
refinance  the  loan  with  a  new 
transaction  in  the  future. 

III.  Legal  Authority 

A.  Rulemaking  Authority 

TILA  Section  105(a)  directs  the  Board 
to  prescribe  regulations  to  carry  out  the 
Act’s  purposes.  15  U.S.C.  1604(a).  TILA 
also  authorizes  the  Board  to  issue 
regulations  that  contain  such 
classifications,  differentiations,  or  other  • 
provisions,  or  that  provide  for  such 
adjustments  and  exceptions  for  any 
class  of  transactions,  that  in  the  Board’s 
judgment  are  necessary  or  proper  to 
effectuate  the  purposes  of  TILA, 
facilitate  compliance  with  the  act,  or 
prevent  circumvention  or  evasion. 

MDIA  also  specifically  provides  that  the 
disclosures  shall  be  in  accordance  with 
the  Board’s  implementing  regulations, 
as  discussed  above. 

B.  Authority  To  Issue  Interim  Rule 

The  Administrative  Procedures  Act 
(APA),  5  U.S.C.  551  et  seq.,  generally 
requires  public  notice  before 
promulgation  of  regulations.  See  5 
U.S.C.  553(b).  The  2009  Closed-End 
Proposal  provided  the  public  with 
notice  and  an  opportunity  to  comment 
on  the  Board’s  proposed  disclosure 
changes,  including  the  proposed  interest 
rate  and  payment  summary  tables.  The 
Board  is  now  adopting  only  that  aspect 
of  the  2009  Closed-End  Proposal.  The 
Board  therefore  believes  this  action 
complies  with  the  APA’s  public  notice 
and  opportunity  to  comment 
requirement.  The  Board  is  adopting  the 
provisions  concerning  interest  rates  and 
payments  as  an  interim  rule,  rather  than 
as  a  final  rule,  because  the  Board 
intends  to  conduct  additional  testing  of 
this  and  other  disclosure  requirements, 
including  quantitative  testing,  and  may 
revise  these  interim  provisions  further 
in  light  of  further  testing  results.  The 
interim  rule  will  permit  further  public 
comment  while  also  giving  the 
provisions  effect  so  that  creditors  will 
have  the  guidance  they  need  and  the 
time  to  implement  it  by  January  30, 
2011,  as  discussed  above. 
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C.  Authority  for  October  25,  2010 
Effective  Date 

TILA  Section  105(d)  generally 
provides  that  a  regulation  requiring  any 
disclosure  that  differs  from  the 
disclosures  previously  required  shall 
have  an  effective  date  no  earlier  than 
“that  October  1  which  follows  by  at  least 
six  months  the  date  of  promulgation.” 

15  U.S.C.  1604(d).  This  interim  rule 
substitutes  the  interest  rate  and  payment 
summary  tables  for  the  existing  payment 
schedule  in  the  TILA  disclosure 
requirements,  effective  October  25,  2010 
and  with  compliance  mandatory  as  of 
January  30,  2011.  The  new  requirements 
will  take  effect,  however,  on  January  30, 
2011  pursuant  to  the  MDIA,  with  or 
without  this  rulemaking.  To  the  extent 
that  the  interim  rule  contains  disclosure 
requirements  that  are  already  in  effect 
on  January  30,  2011  under  the  statute, 
TILA  Section  105(d)  does  not  apply. 
Moreover,  the  Board  believes  that  the 
effective  date  mandated  by  the  MDIA  for 
the  specific  disclosures  required  under 
TILA  Section  128(b)(2)(C)  overrides  the 
general  provision  in  TILA  Section 
105(d). 

rv.  Overview  of  Comments  Received  on 
the  Interest  Rate  and  Payment 
Summary'  Tables 

The  Board  received  over  6,000 
comments  on  the  2009  Closed-End 
Proposal.  The  great  majority  of  those, 
however,  were  from  mortgage  brokers, 
loan  officers,  and  other  mortgage 
industry  representatives  that 
commented  exclusively  on  the  proposed 
regulation  of  loan  originator 
compensation.  Those  commenters  who 
commented  on  proposed  §  226.38, 
which  contained  the  new  disclosure 
requirements,  focused  their  comments 
more  extensively  on  other  provisions  in 
the  August  2009  Closed-End  Proposal, 
not  on  §§  226.38(c)  and  226.38(f)(3). 
Consequently,  the  Board  received  little 
comment  specifically  on  the  proposed 
interest  rate  and  payment  summary 
tables,  and  no  commenters  addressed 
the  proposed  no  guarantee  to  refinance 
statement. 

Six  consumer  and  community  groups 
commented  jointly  on  the  proposal. 
Regarding  the  interest  rate  and  payment 
summary  proposal,  they  expressed 
strong  support  for  including  a  statement 
of  the  maximum  payment.  These 
commenters  indicated  that  the  table  was 
flawed,  however,  as  applied  to  negative 
amortization  products  because  the 
resulting  table  is  too  different  to  permit 
comparison  between  amortizing  and 
negatively  amortizing  adjustable-rate 
mortgages.  The  consumer  groups  also 
stated  that  the  payments  in  the  table 


should  reflect  estimated  taxes  and 
insurance  regardless  of  whether  an 
escrow  account  is  required  because  the, 
need  for  monthly  budgeting  for  those 
obligations  should  be  emphasized. 

These  groups  also  criticized  the  manner 
in  which  the  maximum  possible 
payment  was  calculated  for  the  sample 
forms  included  in  the  proposal. 

Mortgage  creditors  offered  suggested 
revisions  to  the  proposed  interest  rate 
and  payment  summary  requirements, 
including  a  revision  that  would 
emphasize  the  fact  that  escrow  amounts 
are  estimated.  Most  creditors,  though 
not  all,  agreed  with  the  consumer 
advocates  that  estimated  taxes  and 
insurance  should  be  included  regardless 
of  whether  an  escrow  account  is 
required.  Some  strongly  questioned  the 
need  for  some  of  the  graphical  details  of 
the  model  forms,  such  as  the  large  arrow 
pointing  dowmward  to  highlight  the 
additional  amount  borrowed  by  making 
only  minimum  payments  on  a  negative 
amortization  loan  and  the  use  of 
shading  and  highlighting.  One  bank 
indicated  that  the  content  of  the  table 
would  be  duplicative  of  the  information 
presented  in  the  good  faith  estimate  of 
settlement  costs  and  the  HUD-1 
settlement  statement  required  under 
Regulation  X,  which  implements  the 
Real  Estate  Settlement  Procedures  Act 
(RESPA);  but  that  the  information  is 
presented  differently.  This  commenter 
also  questioned  the  inclusion  of  taxes 
and  insurance  in  any  but  the  initial 
payment  disclosed  because  of  the  fact 
that  those  amounts  can  change 
significantly  over  the  life  of  the  loan. 

In  general,  as  discussed  below,  the 
Board  has  considered  the  comments 
received  and  is  adopting  the  interest 
rate  and  payment  summary  table  and 
the  no-guarantee-to-refinance  statement 
as  proposed,  with  minimal 
modification.  As  stated  above,  the  Board 
intends  to  conduct  additional  testing 
and  will  consider  the  comments  further 
as  part  of  the  testing  process.  The  Board 
is  reluctant  at  this  time,  however,  to 
make  significant  changes  to  the  format 
and  content  of  the  tables  without  the 
benefit  of  such  testing.  To  afford 
guidance  on  how  to  comply  with  the 
MDIA  requirements  by  the  January  30, 
2011  statutory  effective  date,  the  Board 
is  adopting  these  requirements 
substantially  as  proposed.  The  Board 
also  seeks  additional  comment  on  the 
summary  tables  under  this  interim  rule. 


V.  Section-by-Section  Analysis 

Section  226.17  General  Disclosure 
Requirements 

17(a)  Form  of  Disclosures 
17(a)(1) 

Comment  17(a)(l)-l  provides 
guidance  on  the  general  requirement 
that  the  TILA  disclosures  be  clear  and 
conspicuous.  The  comment  currently 
states  that  no  minimum  type  size  is 
mandated  for  the  disclosures.  This 
interim  rule  amends  the  comment  by 
adding  a  parenthetical  exception  to  that 
general  rule,  to  conform  to  the  fact  that 
new  §226.18(s),  discussed  below, 
requires  a  minimum  10-point  type  size. 

Section  226.18  Content  of  Disclosures 
18(g)  Payment  Schedule 

The  interim  rule  makes  a  conforming 
amendment  to  §  226.18(g).  That  section 
imposes  the  current  payment  schedule 
disclosure  for  closed-end  consumer 
credit.  As  discussed  below,  §  226.18(s) 
replaces  the  payment  schedule  with  the 
new  interest  rate  and  payment  summary 
table  for  a  transaction  secured  by  real 
property  or  a  dwelling,  other  than  a 
transaction  secured  by  a  consumer’s 
interest  in  a  timeshare  plan.  Thus, 

§  226.18(g)  is  amended  to  exclude  such 
transactions  from  its  coverage. 

18(s)  Interest  Rate  and  Payment 
Summary  for  Mortgage  Transactions 

This  interim  rule  adopts  a  new 
§  226.18(s),  which  provides 
requirements  for  disclosure  of  the 
contract  interest  rate  and  the  periodic 
payment  for  most  transactions  secured 
by  real  property  or  a  dwelling.  The 
information  required  by  §  226.18(s)(2)- 
(4)  must  be  in  the  form  of  a  table,  as 
provided  in  §  226.18(s)(l),  substantially 
similar  to  Model  Clause  H-4(E),  H— 4(F), 
H— 4(G),  or  H-4(H)  in  Appendix  H.  As 
noted  above,  some  industry  commenters 
on  the  2009  Closed-End  Proposal 
questioned  the  use  of  shading  in  the 
proposed  model  forms.  The  Board 
recognizes  these  commenters’  concern 
that  shading  can  undermine  the  forms’ 
legibility  when  they  are  photocopied  or 
faxed.  By  requiring  that  disclosures  be 
“substantially  similar”  to  the  models, 
however,  the  Board  does  not  intend  that 
disclosures  must  include  any  shading 
that  the  models  contain.  Comment 
18(s)-l  therefore  clarifies  that  a 
disclosure  that  does  not  include  the 
shading  shown  in  a  model  clause  but 
otherwise  follows  the  model  clause’s 
headings  and  format  is  substantially 
similar  to  that  model  clause. 

The  rules  for  disclosing  the  interest 
rate  and  periodic  payments  for  an 
amortizing  loan  are  provided  in 
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§§  226.18(s){2){i)  and  22r..l8(s)(3).  Rules 
for  disclosing  the  interest  rate  and 
periodic  payments  for  a  loan  with 
negative  amortization  are  in 
§§226.18(sK2Kii)  and  226.18(s)(4l. 
Special  rules  for  disclosing  balloon 
payments  are  found  in  §  226.18(s)(5). 
Additional  explanations  of  introductory 
rates  and  negative  amortization  are 
required  by  §§  226.18(s)(2)(iii)  and 
226.18(s)(6),  respectively.  Finally, 

§  226.18(s)(7)  provides  definitions  for 
certain  terms  used  in  §  226.1 8(s). 

Existing  Requirements  for  Periodic 
Payments 

TILA  Section  128(a)(6)  requires  the 
creditor  to  disclose  the  number,  amount, 
and  due  dates  or  period  of  payments 
scheduled  to  repay  the  total  of 
payments,  for  closed-end  credit.  15 
U.S.C.  1638(a)(6).  Currently,  §  226.18(g) 
implements  TILA  Section  128(a)(6). 
Under  §  226.18(g),  creditors  must  show 
the  number,  amounts,  and  timing  of 
payments  scheduled  to  repay  the 
obligation,  except  as  provided  in 
§  226.18(g)(2)  for  certain  loans  with 
varying  payments.-^ 

Comment  18(g)-l  provides  that  the 
payment  schedule  should  include  all 
components  of  the  finance  charge,  not 
just  interest.  Thus,  if  mortgage 
insurance  is  required,  the  payment 
schedule  must  reflect  the  consumer’s 
mortgage  insurance  payments  until  the 
date  on  which  the  creditor  must 
automatically  terminate  coverage  under 
applicable  law.  See  comment  18(g)-5. 
Commentary  to  §  226.17(c)  provides 
that,  for  an  adjustable-rate  loan, 
creditors  should  disclose  the  payments 
and  other  disclosures  based  only  on  the 
initial  rate  and  should  not  assume  that 
the  rate  will  increase.  The  disclosures 
must  reflect  a  discounted  or  premium 
initial  interest  rate,  however,  for  as  long 
as  it  is  charged.  The  commentary 
permits,  but  does  not  require,  creditors 
to  include  in  the  payments  amounts  that 
•are  not  finance  charges  or  part  of  the 
amount  financed.  Thus,  creditors  may, 
but  need  not,  include  insurance 
premiums  excluded  from  the  finance 
charge  under  §  226.4(d),  and  “real  estate 
escrow  amounts  such  as  taxes  added  to 
the  payment  in  mortgage  transactions.” 

Effect  ofMDIA  amendments.  TILA 
Section  128(b)(2)(C),  as  added  by  the 
MDIA,  requires  additional  disclosures 
for  loans  secured  by  a  dwelling  in 
which  the  interest  rate  or  payments  may 
vary.  15  U.S.C.  1638(b)(2)(C). 


^  For  a  mortgage  transaction  with  rates  or  fees  that 
exceed  certain  thresholds.  TILA  Section  129 
requires  special  disclosures  regarding  paj'ments 
three  business  days  before  consummation  of  the 
transaction.  See  §  226.32(c)(3),  (4).  The  Board  is  not 
revising  those  disclosures  in  this  interim  rule. 


Specifically,  creditors  must  provide 
“examples  of  adjustments  to  the  regular 
required  payment  on  the  extension  of 
credit  based  on  the  change  in  the 
interest  rates  specified  by  the  contract 
for  such  extension  of  credit.  Among  the 
examples  required  *  *  *  is  an  example 
that  reflects  the  maximum  payment 
amount  of  the  regular  required 
payments  on  the  extension  of  credit, 
based  on  the  maximum  interest  rate 
allowed  under  the  contract.  *  *  *”15 
U.S.C.  1638(b)(2)(C). 

TILA  Section  128(b)(2)(C)  provides 
that  these  examples  must  be  in 
conspicuous  type  size  and  format  and 
that  the  payment  schedule  be  labeled 
“Payment  Schedule:  Payments  Will  Vary 
Based  on  Interest  Rate  (!)hanges.”  TILA 
Section  128(b)(2)(C)  requires  the  Board 
to  conduct  consumer  testing  to 
determine  the  appropriate  format  for 
providing  the  disclosures  to  consumers 
so  that  the  disclosures  can  be  easily 
understood,  including  the  fact  that  the 
initial  regular  payments  are  for  a 
specific  time  period  that  will  end  on  a 
certain  date,  that  payments  will  adjust 
afterwards  potentially  to  a  higher 
amount,  and  that  there  is  no  guarantee 
that  the  borrower  will  be  able  to 
refinance  to  a  lower  amount.  15  U.S.C. 
1638(b)(2)(C).  As  discussed  above,  the 
Board  conducted  the  required  testing 
and,  based  on  the  results  and  other 
analysis,  developed  the  mortgage 
disclosures  contained  in  the  2009 
Closed-End  Proposal,  including  those 
aspects  now  being  adopted  in  this 
interim  rule. 

The  Interim  Rule 

The  Board  is  adding  new  §  226.18(s) 
to  implement  TILA  Section  128(a)(6) 
and  Section  128(b)(2)(C)  for  most 
closed-end  transactions  secured  by  real 
property  or  a  dwelling."*  For  all  other 
closed-end  credit  transactions, 

§  226.18(g)  continues  to  provide  the 
rules  for  disclosing  payments.  Section 
•  226.18(s)  requires  creditors  to  disclose 
the  contract  interest  rate,  regular 
periodic  payment,  and  balloon  payment 
if  applicable.  For  adjustable-rate  or  step- 
rate  amortizing  loans,  up  to  three 
interest  rates  and  corresponding 
periodic  payments  are  required, 
including  the  maximum  possible 
interest  rate  and  payment.  If  payments 
are  scheduled  to  increase  independent 
of  an  interest-rate  adjustment,  the 
increased  payment  must  be  disclosed. 
Payments  for  amortizing  loans  must 


‘‘TILA  Section  128(h)(2)(C)  also  provides  that  the 
Board's  testing  should  ensure  that  consumers  can 
understand  that  there  is  no  guarantee  that  they  will 
he  able  to  refinance.  New  §  226.18(t),  di.scussed 
below,  implements  this  aspect  of  Section 
128(b)(2)(C). 


separately  itemize  an  estimate  of  the 
amount  for  taxes  and  insurance  if  the 
creditor  will  establish  an  escrow 
account.  If  a  borrower  may  make  one  or 
more  payments  of  interest  only,  all 
payment  amounts  disclosed  must  be 
itemized  to  show  the  amount  that  will 
be  applied  to  interest  and  the  amount 
that  will  be  applied  to  principal.  Special 
rate  and  payment  disclosures  are 
required  for  loans  with  negative 
amortization.  Creditors  must  provide 
the  information  about  interest  rates  and 
payments  in  the  form  of  a  table,  and 
creditors  are  not  permitted  to  include 
other,  unrelated  information  in  the 
table. 

Scope. of  §226.1 8ls).  TILA  Section 
128(b)(2)(C)  applies  to  all  transactions 
secured  by  a  dwelling,  other  than 
transactions  secured  by  timeshare  plans 
(discussed  below).  The  Board  proposed 
to  expand  the  requirement  in  Section 
128(b)(2)(C)  to  include  loans  secured  by 
real  property  that  do  not  include  a 
dwelling  and  is  now  adopting  that 
proposal.  Thus,  transactions  secured  by 
real  property  with  no  dwelling  or  other 
structure  built  thereon  would  be  subject 
to  the  enhanced  disclosures,  assuming 
such  transactions  are  consumer  credit. 
Some  creditors  commented  on  the 
proposed  expansion  of  the  scope  of  the 
MDIA  requirements,  questioning  its 
necessity.  As  discussed  in  the  2009 
Closed-End  Proposal,  however, 
unimproved  real  property.is  likely  to  be 
a  significant  asset  for  most  consumers, 
and  consumers  should  receive  the 
disclosures  required  in  Section 
128(b)(2)(C)  before  they  become 
obligated  on  a  loan  secured  by  such  an 
asset.  The  disclosures  will  alert 
consumers  to  the  potential  for  interest 
rate  and  payment  increases  and  help 
them  to  determine  whether  these  risks 
are  appropriate  to  their  circumstances. 
The  Board  also  believes  that  consistent 
disclosure  requirements  for  all 
mortgage-secured,  closed-end,  consumer 
credit  transactions,  whether  they 
include  a  dwelling  or  not,  should  ease 
compliance  burdens  for  mortgage 
creditors. 

The  Board  is  adopting  this  adjustment 
to  TILA  Section  128(b)(2)(C)  pursuant  to 
its  authority  under  TILA  Section  105(a). 
15  U.S.C.  1604(a).  Section  105(a) 
authorizes  the  Board  to  make  exceptions 
and  adjustments  to  TILA  for  any  class 
of  transactions  to  effectuate  the  statute’s 
purposes,  which  include  facilitating 
consumers’  ability  to  compare  credit 
terms  and  helping  consumers  avoid  the 
uninformed  use  of  credit.  15  U.S.C. 
1601(a),  1604(a).  The  class  of 
transactions  that  would  be  affected  is 
transactions  secured  by  real  property  or 
a  dwelling.  As  discussed,  providing 
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examples  of  increased  interest  rates  and 
payments  will  help  consumers 
understand  the  risks  involved  in  certain 
loans.  The  Board  believes  that  this 
adjustment  is  proper  to  ensure  that 
consumers  receive  meaningful 
disclosures  that  facilitate  their  informed 
use  of  credit. 

Timeshare  plans.  TILA  Section 
128(b)(2)(G),  as  added  by  MDIA, 
excludes  from  the  coverage  of  Section 
128(b)(2)(C)  an  extension  of  credit 
secured  by  a  timeshare  plan.  15  U.S.C. 
1638(b)(2)(G).  Thus,  the  interim  rule 
excludes  these  transactions  from 
coverage  of  §  226.18(s).'’  This  exclusion 
does  not  affect  the  determination  of 
whether  such  transactions  are  subject  to 
Regulation  Z  and  §  226.18;  if  they  are 
subject  to  that  section,  they  must 
include  the  payment  schedule  under 

§  226.18(g). 

Reverse  mortgages.  Section  226.18 
currently  applies  to  reverse  mortgages. 
Reverse  mortgages  have  unique  features 
that  make  the  disclosures  in  §  226.18, 
including  the  current  payment  schedule 
under  §  226.18(g),  difficult  to  apply  and 
potentially  confusing  to  consumers.  The 
same  is  true  of  the  new  interest  rate  and 
payment  summary  tables  required  by 
this  interim  rule  under  §  226.18(s). 
Simultaneously  with  this  interim  rule, 
the  Board  is  proposing  improved 
comprehensive  disclosure  requirements 
tailored  to  closed-  and  open-end  reverse 
mortgages.  When  those  disclosures  are 
adopted  in  final  form,  the  Board 
anticipates  that  it  also  will  exclude 
reverse  mortgages  ,from  the  coverage  of 
the  closed-end  mortgage  disclosure 
requirements.  In  the  meantime,  the 
Board  is  excluding  reverse  mortgages 
from  the  definition  of  “negative 
amortization  mortgage”  under 
§  226.18(s)(7)  because  the  special 
interest  rate  and  payment  summary 
requirements  for  negative  amortization 
mortgages,  discussed  below,  would  be 
especially  unworkable  for  reverse 
mortgages  and  also  especially  likely  to 
cause  consumer  confusion.  Virtually  all 
reverse  mortgages  being  made  in  the 
market  currently  are,  to  the  Board’s 
knowledge,  fixed-rate  loans. 
Consequently,  under  the  requirements 
discussed  below,  reverse  mortgages 
would  be  disclosed  under  the  relatively 
straightforward  fixed-rate  summary 
table  requirements  of  §§  226.18(s)(2)(i) 
and  226.18(s)(3). 


®  Credit  secured  by  a  timeshare  plan  is  also 
excluded  from  MDIA’s  other  requirements. 
Accordingly,  the  MDIA  Final  Rule  excluded  from 
the  new  timing.  corret:ted  disclosure,  and  related 
requirements  a  transaction  “that  is  secured  by  a 
consumer's  interest  in  a  timeshare  plan  de.scribed ' 
in  11  U.S.C.  101(530).”  Se^^ZZa.lOfaKS)!"*  'f-  '! 


Fixed-rate,  fixed-payment  loans.  TILA 
Section  128(b)(2)(C)  applies  by  its  terms 
only  to  mortgages  where  the  rate, 
payment,  or  both  may  change  after 
consummation.  Accordingly,  the  Board 
could  apply  the  new  interest  rate  and 
payment  summary  requirements  to  only 
such  mortgages  and  leave  fixed-rate, 
fixed-payment  mortgages  subject  to 
§  226.18(g).  The  Board  believes, 
however,  that  applying  §  226.18(s)  to  all 
mortgages  will  simplify  compliance  for 
creditors  and  make  comparing  different 
loan  products  more  straightforward  for 
consumers.  Accordingly,  the  interest 
rate  and  payment  summary  table  is 
required  for  all  transactions  secured  by 
real  property  or  a  dwelling,  including 
fixed-rate,  fixed-payment  rnortgages. 

The  Board  is  adopting  this  requirement 
pursuant  to  its  authority  under  TILA 
Section  105(a)  to  effectuate  the  purposes 
of  TILA.  15  U.S.C.  1604(a). 

Payment  schedule  label.  The  Board 
proposed  in  the  2009  Closed-End 
Proposal  to  revise  the  label  for  the 
interest  rate  and  payment  information 
from  the  text  set  out  in  the  statute.  The 
Board  proposed  to  replace  the  statutory 
language,  “Payment  Schedule:  Payments 
Will  Vary  Based  on  Interest  Rate 
Changes,”  with  “Interest  Rate  and 
Payment  Summary”  based  on  plain 
language  principles,  to  make  the 
disclosure  more  readily  understandable. 
The  Board  is  now  adopting  that 
proposal.  The  Board  is  making  this 
adjustment  pursuant  to  the  same  TILA 
Section  105(a)  authority,  and  for  the 
same  class  of  transactions,  as  discussed 
above  with  respect  to  transactions 
subject  to  §  226.18(s). 

Disclosure  of  the  interest  rate. 
Currently,  TILA  does  not  require 
•disclosure  of  the  contract  interest  rate 
for  closed-end  credit.  In  the  consumer 
testing  conducted  for  the  Board,  when 
consumers  were  asked  what  factors  they 
considered  when  looking  for  a  mortgage, 
the  most  common  answers  consumers 
provided  were  that  they  wanted  to 
obtain  the  lowest  interest  rate  possible 
and  that  they  wanted  the  loan  with  the 
lowest  possible  monthly  payment. 
Nevertheless,  as  they  described  their 
thought  process,  most  consumers  were 
primarily  focused  on  the  initial  rate  and 
payment,  rather  than  how  those  terms 
might  vary  over  time. 

In  addition,  testing  indicated  that  the 
current  TILA  payment  schedule,  which 
does  not  show  the  relationship  between 
the  interest  rate  and  payments,  is 
ineffective  at  communicating  to 
consumers  what  could  happen  to  their 
payments  over  time  with  an  adjustable- 
rate  mortgage.  Most  participants  said 
they  liked  the  current  presentation  of 
the  payments  because  it  was  specific  “ 


and  detailed.  When  shown  a  payment 
schedule  for  an  adjustable-rate  mortgage 
with  an  introductory  rate,  however, 
many  incorrectly  assumed  that 
payments  shown  were  in  fact  their 
future  payments,  rather  than  payments 
based  on  the  fully-indexed  rate  at 
consummation. 

Under  the  Board’s  interim  rule,  the 
interest  rate  and  payment  are  shown 
together  in  a  table.  The  Board  believes 
that  highlighting  the  relationship 
between  the  interest  rate  and  payment 
will  enhance  consumers’  understanding 
of  loan  terms.  If  the  interest  rate  is 
adjustable,  the  table  indicates  changes 
in  the  interest  rate  over  time.  In 
addition,  payment  changes  that  are  not 
based  on  adjustments  to  the  interest  rate 
are  indicated  in  the  table.  Highlighting 
potential  changes  to  the  interest  rate  and 
payment  based  on  maximum  interest 
rate  increases,  rather  than  showing  a  set 
payment  schedule  based  on  the 
assumption  that  the  index  used  to 
calculate  an  adjustable  interest  rate  will 
not  change,  will  clarify  to  consumers 
not  only  that  their  interest  rate  and 
payments  may  change,  but  also  how  the 
interest  rate  and  payment  may  change 
over  time.  Consumers  will  be  better  able 
to  determine  if  an  adjustable-rate  loan 
will  be  affordable  and  appropriate  for 
their  individual  circumstances. 

Definitions  for  §  226. 1 8(s).  Section 
226.18(s)  uses  several  terms  that  are 
defined  in  §  226.18(s)(^7).  Under 
§  226.18(s)(7),  the  term  “adjustable-rate 
mortgage”  means  a  loan  in  which  the 
annual  percentage  rate  may  increase 
after  consummation.  The  term  “step-rate 
mortgage”  means  a  loan  in  which  the 
interest  rate  will  change  after 
consummation,  and  the  rates  and 
periods  in  which  they  will  apply  are 
known.  The  term  “fixed-rate  mortgage” 
means  a  loan  that  is  not  adjustable-rate 
or  step-rate.  The  term  “interest-only” 

•  means  that  one  or  more  periodic 
payments  may  be  applied  solely  to 
interest  and  not  to  loan  principal;  an 
“interest-only  loan”  is  a  loan  that 
permits  interest-only  payments.  An 
“amortizing  loan”  is  defined  as  a  loan  in 
which  the  regular  periodic  payments 
cannot  cause  the  principal  balance  to 
increase;  the  term  “negative 
amortization”  means  the  regular 
periodic  payments  may  cause  the 
principal  balance  to  increase;  the  term 
“negative  amortization  loan”  means  a 
loan  with  a  negative  amortization 
feature  but  explicitly  excludes  a  reverse 
mortgage,  as  discussed  above.  Finally, 
the  term  “fully-indexed  rate”  means  the 
interest  rate  Calculated  using  the  index 

value  and  margin.''*!' ■  .i  •  •  ••<  ; 
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18(s)(l) 

Section  226.18(s)(l)  requires  the 
interest  rate  and  payment  information  to 
be  disclosed  in  the  form  of  a  table.  This 
will  ensure  that  payment  examples 
required  by  the  MDIA  are  in¬ 
conspicuous  format  as  required  by  TILA 
Section  128(b)(2)(C).  The  MDIA  also 
requires  conspicuous  type  size  for  the 
examples.  Under  §  226.18(s)(l),  the  table 
must  be  in  a  minimum  10-point  font  to 
ensure  that  it  is  clear  and  conspicuous. 

The  interim  rule  prescribes  the 
number  of  interest  rates  and  payments 
that  may  be  shown  in  the  table.  The 
number  of  columns  and  rows  for  the 
table  required  by  §  226.18(s)  will  vary 
depending  on  whether  the  loan  is  an 
amortizing  loan  and  whether  it  has  an 
adjustable  rate.  In  all  cases, 

§  226.18(s)(l)  provides  that  the  tables 
must  have  no  more  than  five  columns 
across,  to  avoid  information  overload  for 
consumers.  Creditors  may  not  include 
information  in  the  table  that  is  not 
required  under  226.18(s),  to  avoid 
information  overload.  Model  clauses  are 
provided  in  Appendix  H. 

18(s)(2)  Interest  Rates 
18(s)(2)(i)  Amortizing  Loans 

Section,226.18(s)(2)(i)  requires 
disclosure  of  interest  rates  for 
amortizing  loans.  For  a  fixed-rate 
mortgage  with  no  scheduled  payment 
increases  or  balloon  payments,  the 
creditor  discloses  only  one  interest  rate. 
Fixed-rate  loans  with  payment  increases 
require  the  creditor  to  disclose  the 
interest  rate  along  with  each  payment 
increase,  even  if  the  interest  rate  does 
not  change.  For  adjustable-rate 
mortgages  and  step-rate  mortgages,  more 
than  one  interest  rate  must  be  shown,  as 
discussed  below. 

Interest  Rates  for  Fixed-Rate  Mortgages 

For  fixed-rate  mortgages, 

§  226.18(s)(2)(i)(A)  requires  creditors  to 
disclose  the  interest  rate  applicable  at 
consummation.  If  the  transaction  does 
not  provide  for  any  payment  increases, 
only  one  interest  rate  is  disclosed.  Some 
fixed  rate  mortgages,  however,  have 
scheduled  payment  increases.  In  those 
cases  the  creditor  must  show  the 
interest  rate  associated  with  such 
payments,  even  though  the  rate  has  not 
changed,  as  discussed  under 
§226.18(s)(2)(i)(C)  below. 

Interest  Rates  for  Adjustable-Rate 
Mortgages  and  Step-Rate  Mortgages 

As  discussed  above,  TILA  Section 
128(b)(2)(C)  requires  creditors  to 
disclose  examples  of  payment  increases, 
including  the  maximum  possible 
payment,  for  adjustable-rate  mortgages 


and  other  mortgages  where  payments 
may  vary.  Under  §  226.18(s)(2)(i), 
creditors  must  disclose  more  than  one 
interest  rate  for  adju.stable-rate 
mortgages  and  step-rate  mortgages 
because  the  payments  can  vary. 

Interest  rates  at  consummation. 

Under  §  226.18(s)(2)(i)(B)(l),‘  the 
creditor  must  provide  the  interest  rate  at 
consummation  and  the  period  of  time 
until  the  first  adjustment,  labeled  as 
“introductory  rate  and  monthly 
payment.”  Additional  explanation  of 
discounted  introductory  rates  is 
required  by  §  226.1 8(s)(2)(iii),  discussed 
below. 

Maximum  during  first  five  years.  The 
Board  proposed  in  the  2009  Closed-End 
Proposal  to  require  disclosure  of  the 
maximum  rate  and  payment  at  first 
adjustment,  as  one  of  the  examples 
required  by  TILA  Section  128(b)(2)(C). 
The  proposal  would  have  required  the 
creditor  to  provide  the  maximum 
interest  rate  applicable  at  the  first 
interest  rate  adjustment  and  the 
calendar  month  and  year  in  which  the  ' 
first  scheduled  adjustment  occurs. 

The  Board  is  modifying  this  aspect  of 
the  proposed  rule.  Instead  of  the 
maximum  rate  at  the  first  scheduled 
adjustment,  §  226.18(s)(2)(i)(B)(2) 
requires  disclosure  of  the  maximum 
possible  rate  at  any  time  during  the  first 
five  years  after  consummation,  even  if 
that  is  not  the  first  adjustment,  and  the 
earliest  date  that  rate  may  apply.  The 
Board  believes  that  requiring  the 
example  to  reflect  the  first  adjustment 
poses  a  risk  that  consumers  would  not 
be  adequately  warned  of  significant 
interest  rate  changes  on  a  transaction 
where  the  first  adjustment  will  be  fairly 
modest  under  the  transaction’s  terms. 
The  limited  first  rate  increase  could  be 
followed  quickly  by  a  much  greater 
increase,  which  would  not  be  disclosed 
under  the  rule  as  proposed.  The  Board 
solicits  comment  on  whether  five  years 
is  the  appropriate  period  to  address  this 
concern.  Consistent  with  the  2009 
Closed-End  Proposal,  the  creditor  must 
take  into  account  any  limitations  on 
interest  rate  increases  when  determining 
the  interest-rate  to  be  disclosed  under 
§  226.18(s)(2)(i)(B)(2).  If  the  interest  rate 
may  reach.the  maximum  possible 
during  the  loan’s  term  within  the  first 
five  years,  the  creditor  should  disclose 
the  rate  as  the  maximum  possible 
interest  rate,  discussed  below. 

Maximum  possible  interest  rate. 
Section  226.18(s)(2)(i)(B)(3)  requires 
creditors  to  disclose  the  maximum 
interest  rate  that  could  apply  at  any  • 
time,  and  the  earliest  date  on  which  that 
rate  could  apply,  as  required  by  TILA 
Section  128(b)(2)(C).  The  Board  is 
requiring  this  disclosure  for  step-rate 


mortgages  as  well,  because  the  rate  and 
payment  may  increase  in  such  loans.  As 
noted  above,  consumer  advocates 
strongly  supported  this  requirement  in 
their  comments.  Consumer  testing 
conducted  for  the  Board  also  suggests 
that  consumers  find  this  information 
about  the  maximum  rate  and  payment 
particularly  important  in  evaluating  a 
loan  offer  for  an  adjustable-rate 
mortgage.  Participants  indicated  that 
this  information  is  most  useful  to  them 
in  determining  whether  such  a  loan  was 
affordable.  If  an  amortizing  adjustable- 
rate  mortgage  has  intermediate 
limitations  on  interest  rate  increases, 
then  the  table  required  by  proposed 
§  226.18(s)  will  have  at  least  three 
columns;  if  the  transaction  has  no 
intermediate  limitations  on  interest 
rates,  then  the  table  will  have  two 
columns,  one  showing  the  rate  at 
consummation  and  the  other  showing 
the  maximum  possible  under  the  loan’s 
terms. 

Interest  rate  applicable  at  scheduled 
payment  increase.  Some  mortgages 
provide  for  a  payment  increase  that  is 
not  attributable  to  an  interest  rate 
adjustment  or  increase.  For  example,  a 
loan  may  permit  the  borrower  to  make 
payments  that  cover  only  accrued 
interest  for  some  specified  period,  such 
as  the  first  five  years  following 
consummation;  at  the  end  of  the 
interest-only  period,  the  borrower  must 
begin  making  larger  payments  to  cover 
both  interest  accrued  and  principal. 
Section  226.18(s)(2)(i)(C)  provides  that, 
where  such  a  payment  increase  will  not 
coincide  with  an  interest  rate 
adjustment,  the  creditor  must  include  a 
column  that  discloses  the  interest  rate 
that  would  apply  at  the  time  the 
adjustment  is  scheduled  to  occur,  and 
the  date  on  which  the  increase  would 
occur.  Thus,  for  a  fixed-rate  mortgage, 
the  creditor  shows  the  same  interest  rate 
twice  (and  the  corresponding  payments 
as  discussed  below).  The  Board  believes 
this  will  help  the  consumer  understand 
that  the  increase  in  payment  is  due  to 
the  requirement  to  begin  repaying  loan 
principal  and  not  to  an  interest-rate 
adjustment. 

'The  same  is  true  for  adjustable-rate 
mortgages  and  step-rate  mortgages.  For 
example,  some  adjustable-rate 
mortgages  permit  the  borrower  to  make 
interest-only  payments  for  a  specified 
period,  such  as  the  first  five  years 
following  consummation.  A  scheduled 
payment  increase  may  or  may  not 
coincide  with  a  scheduled  interest  rate 
adjustment.  Under  §  226.18(s)(2)(i)(C),  if 
a  scheduled  payment  increase  does  not 
coincide  with  an  interest  rate 
adjustment  (or  rate  increase  for  a  step- 
rate  mortgage),  creditors  must  include  a 
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column  that  discloses  the  interest  rate 
that  will  apply  at  the  time  of  the 
increase,  the  date  the  increase  is 
scheduled  to  occur,  and  an  appropriate 
description  such  as  “first  increase”  or 
“first  adjustment,”  as  appropriate. 
Comment  18(s)(2Ki)(C)-l  provides 
clarifying  examples. 

18(s)(2Kii)  Negative  Amortization  Loans 

For  negative  amortization  loans,  for 
which  any  scheduled  payment  may 
cause  the  principal  balance  to  increase, 

§  226.18(s){2)(ii)  requires  disclosure  of 
the  interest  rate  applicable  at 
consummation.  Some  ARM  loans  do  not 
provide  any  limitations  on  interest  rate 
increases  (“interest  rate  caps”);  the  only 
cap  is  the  maximum  possible  interest 
rate  required  by  §  226.30(a).  For  these 
payment  option  loans,  the  creditor  must 
disclose  the  interest  rate  in  effect  at 
consummation  and  assume  that  the 
interest  rate  reaches  the  maximum  at  the 
next  adjustment — often  the  second 
month  after  consummation.  The  creditor 
must  disclose  that  rate  for  the  first  and 
second  scheduled  payment  increases, 
explained  under  the  discussion  of 
§  226.18(s)(4)  below.  And  the  creditor 
must  disclose  that  rate  a  third  time,  in 
the  last  column,  when  the  loan  has 
recast,  i.e.,  converted  to  fully  amortizing 
payments  over  the  remainder  of  the 
loan’s  term.  This  approach  to  interest 
rates  for  negative  amortization  loans  is 
consistent  with  the  MDIA,  which 
requires  disclosure  of  the  payment  at 
the  maximum  possible  rate,  and  other 
examples  of  payment  increases. 
Additional  rules  for  disclosing  the 
interest  rate  on  a  loan  with  negative 
amortization  are  found  in  §  226.18(s)(6), 
discussed  below. 

18(s)(2)(iii)  Introductory  Rate  Disclosure 
for  Amortizing  Adjustable-Rate 
Mortgages 

Many  adjustable-rate  mortgages  have 
an  introductory  or  “teaser”  rate,  set 
below  the  sum  of  the  index  and  margin 
used  for  later  adjustments.  Section 
226.18(s)(2)(iii)  requires  a  special 
disclosure  of  any  introductory  rate.  In 
consumer  testing  conducted  for  the 
Board,  many  participants  did  not 
understand  the  ramifications  of  an 
introductory  interest  rate.  Participants 
understood  that  if  market  interest  rates 
increased,  the  interest  rate  and  payment 
on  their  loan  would  increase.  In 
contrast,  participants  did  not 
understand  that,  if  they  had  an 
introductory  rate,  their  interest  rate  and 
payment  would  increase  when  the 
introductory  rate  expired,  even  if  market 
interest  rates  did  not  increase. 

Several  different  disclosures  designed 
to  show  the  impact  of  an  introductory 


rate  were  tested  in  tabular  form,  with 
mixed  results.  Therefore,  the  Board  is 
requiring  an  explanation  of  the 
introductory  rate  below  the  table  itself. 
Section  226.18(s)(2)(iii)  requires 
disclosure  of  the  introductory  rate,  how 
long  it  will  last,  and  that  the  interest 
rate  will  increase  at  the  first  scheduled 
adjustment  even  if  market  rates  do  not 
increase.  Creditors  also  must  disclose 
the  fully  indexed  rate  that  otherwise 
would  apply  at  consummation.  This 
disclosure  must  be  placed  in  a  box 
beneath  the  table,  in  a  format 
substantially  similar  to  Model  Clause 
H-4(I). 

Creditors  commenting  on  the  2009 
Closed-End  Proposal  expressed  concern 
over  the  requirement  to  disclose  the 
fully-indexed  rate  at  consummation 
because  the  value  of  the  index  at 
consummation  may  be  unknown  when 
disclosures  are  required  to  be  delivered 
within  three  business  days  after  receipt 
of  an  application  under  §  226.19(a)(1). 
Comment  18(s)(2)(iii)(C)-l  would 
clarify  that,  for  early  disclosures,  the 
fully-indexed  rate  disclosed  under 
§  226.18(s)(2)(iii)(C)  may  be  based  on 
the  index  in  effect  at  the  time  the 
disclosure  is  provided.  “At 
consummation,”  as  used  in 
§  226.18(s)(2)(iii)(C),  refers  to 
disclosures  delivered  at  consummation, 
or  three  business  days  before 
consummation  pursuant  to 
§226.19(a)(2)(ii).  The  comment  also 
adopts  guidance  for  cases  where  the 
contract  provides  for  a  delay  in  the 
implementation  of  changes  in  an  index 
value.  In  such  cases,  the  disclosure  may 
reflect  an  index  value  in  effect  anytime 
during  the  contractual  delay  period 
prior  to  the  time  of  the  disclosure.  For 
example,  if  the  contract  specifies  that 
rate  changes  are  based  on  the  index 
value  in  effect  45  days  before  the  change 
date,  creditors  may  use  any  index  value 
in  effect  during  the  45  days  before 
consummation  (or  any  earlier  date  of 
disclosure)  in  calculating  the  fully- 
indexed  rate  to  be  disclosed.  This 
guidance  is  similar  to  existing  comment 
17(c)(l)-10. 

18(s)(3)  Payments  for  Amortizing  Loans 

18(s)(3)(i)  Principal  and  Interest 
Payments 

Section  226.18(s)(3)(i)  requires 
disclosure  of  the  principal  and  interest 
payment  that  correspond?  to  each 
interest  rate  disclosed  under 
§  226.18(s)(2)(i).  Under  §  226.18(s)(3)(i), 
if  all  regular  periodic  payments  include 
principal  and  interest,  each  disclosed 
payment  amount  must  be  listed  in  a 
single  row  in  the  table  with  a 
description  such  as  “principal  and 


interest.”  Separate  rules  apply  to 
amortizing  loans  with  interest-only 
payments  under  §  226.18(s)(3)(ii), 
discussed  below. 

Regular  periodic  payments.  Under 
§  226.18(s)(5)(i)(A),  for  transactions 
where  the  regular  periodic  payment 
fully  amortizes  the  loan,  the  payment 
amount  including  both  principal  and 
interest  must  be  disclosed.  Section 
226.18(s)(3)(i)(B)  requires  disclosure  of 
the  payment  amount  at  any  scheduled 
payment  increase  that  does  not  coincide 
with  an  interest  rate  adjustment,  and  the 
date  on  which  the  increase  is  scheduled 
to  occur.  For  example,  a  fixed-rate  loan 
might  have  terms  under  which  part  of 
the  scheduled  payment  is  applied  to 
principal  for  an  initial  period,  thus  it  is 
not  an  interest-only  loan  disclosed 
under  §  226.18(s)(3)(ii).  The  amount  of 
principal  covered  by  such  payments, 
however,  may  be  insufficient  to 
amortize  the  loan  fully  over  its  life.  In 
such  cases,  a  scheduled  increase  in  the 
payment  amount  from  such  a  partially 
amortizing  payment  to  a  fully 
amortizing  payment  would  be  required 
to  be  disclosed. 

Escrows;  mortgage  insurance 
premiums.  Section  226.18(s)(3)(i)(C) 
provides  that,  if  an  escrow  account  will 
be  established,  the  creditor  must 
disclose  the  estimated  payment  amount 
for  taxes  and  insurance,  including  any 
mortgage  insurance.  For  transactions 
secured  by  real  property  or  a  dwelling, 
creditors  no  longer  have  the  flexibility 
provided  in  existing  §  226.18(g)  to 
exclude  escrow  amounts.  Consumer 
testing  conducted  for  the  Board  shows 
that  many  consumers  compare  loans 
based  on  the  monthly  payment  amount. 
The  Board  believes  that,  for  consumers 
to  understand  the  monthly  amount  they 
actually  will  be  required  to  pay  for  a 
particular  loan,  information  about 
payments  for  taxes  and  insurance  is 
necessary.  Escrow  information  is 
included  in  the  table  to  make  it  easier 
for  consumers  to  identify  whether  there 
is  an  escrow  account  and  how  much  of 
their  payment  applies  to  the  escrow. 

As  noted  above,  both  consumer 
advocates  and  some  industry 
commenters  argued  that  taxes  and 
insurance  estimates  should  be  included 
even  when  no  escrow  account  is 
established.  The  Board  believes  there 
may  be  valid  reasons  for  such  an 
approach.  For  purposes  of  tljis  interim 
rule,  however,  the  Board  is  adopting  the 
requirement  as  proposed.  The  Board  is 
concerned  that  disclosures  of  taxes  and 
insurance  in  all  cases  may  leave 
consumers  confused  as  to  whether  an 
escrow  account  is  included  with  the 
loan  or  not,  in  the  absence  of  a  clear  and 
effective  notice  indicating  which  is  the 
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case.  After  additional  testing  can  be 
conducted  to  determine  whether  such  a 
notice  is  feasible  and  helpful  to 
consumers,  the  Board  will  consider 
such  an  approach  when  it  adopts  the 
2009  Closed-End  Proposal  as  a  final 
rule. 

Comment  18(s)(3Ki)(C)-l  clarifies  the 
types  of  taxes  and  insurance  that  are 
required  to  be  included  in  the  estimate. 
The  comment  also  clarifies  that  the 
estimated  escrow  amounts  disclosed 
uiider  §  226.18(sK3)(i)(C),  other  than 
mortgage  insurance  premiums,  do  not 
affect  any  other  disclosures,  including 
the  finance  charge  and  annual 
percentage  rate. 

Comment  18(s)(3)(iKC)-2  provides 
guidance  on  how  to  determine  the 
length  of  time  for  which  mortgage 
insurance  payments  must  be  included 
in  the  estimate.  Under  the  comment,  the 
payment  amount  should  reflect  the 
consumer’s  mortgage  insurance 
payments  until  the  date  on  which  the 
creditor  must  automatically  terminate 
coverage  under  applicable  law,  even 
though  the  consumer  may  have  a  right 
to  request  that  the  insurance  be 
canceled  earlier.  This  guidance  mirrors 
existing  comment  18(g)-5.  Comment 
18(s)(3)(i)(C)-2  also  states  that  periodic 
mortgage  insurance  payments  should  be 
included  in  the  escrow  line  of  the 
summary  table  even  if  they  are  not 
escrowed  and  even  if  there  is  no  escrow 
account  established  for  the  transaction. 

Credit  insurance.  The  Board  solicited 
comment  on  whether  premiums  or  other 
amounts  for  credit  life  insurance,  debt 
suspension  and  debt  cancellation 
agreements,  and  other  similar  products 
(“credit  protection  products”)  should  be 
included  or  excluded  from  the 
disclosure  of  escrows  for  taxes  and 
insurance.  The  Board  expressed 
concerns  that  inclusion  of  such  amounts 
may  cause  some  consumers  to  believe 
these  products  are  required.  Most 
commenters  that  addressed  this 
question  agreed  with  the  Board’s 
concern  and  favored  excluding  such 
amounts  from  the  escrow  amount 
disclosed.  The  Board  is  adopting  the 
escrow  disclosure  requirement  as 
proposed  and  is  adding  language  to 
comment  18(s)(3)(i)(C)-l  to  clarify  that 
premiums  or  payments  for  credit 
protection  products  should  not  be 
included  in  the  disclosed  escrow 
amounts. 

Total  periodic  payments.  Section- 
226. 18(s)(3)(i){D)  requires  disclosure  of 
the  total  estimated  monthly  payment. 
The  total  estimated  monthly  payment  is 
the  sum  of  the  principal  and  interest 
payments  required  under 
§  226.18(s)(3)(i)(A)  or  (B),  as  applicable, 
and  the  estimated  taxes  and  insurance 


pavments  required  to  be  disclosed  in 
§226.18{s)(3)(i){C). 

18(s)(3)(ii)  Interest-Only  Payments 

Like  §  226.18(s)(3)(i).  §  226.18(s)(3)(ii) 
requires  the  disclosure  of  regular 
periodic  payments  corresponding  to  the 
amortizing  loan  interest  rates  disclosed 
under  §  226.18(s)(2)(i).  In  addition, 
under  §  226.18(s)(3)(ii),  special 
itemization  of  the  payment  is  required 
if  the  loan  permits  the  consumer  to 
make  any  interest-only  payments. 
Comment  18(s)(3)(ii)-l  clarifies, 
however,  that  these  rules  apply  only  if 
the  loan  is  not  also  a  negative 
amortization  loan;  if  the  loan  is  a 
negative  amortization  loan,  even  if  it 
also  has  an  interest-only  feature, 
payments  are  disclosed  under  the  rules 
in  §  226.18(s)(4),  discussed  below.  . 

Principal  and  interest  payment 
itemization.  Under  §  226.18(s)(3)(ii),  if 
any  regular  periodic  payment  amounts 
will  include  interest  but  not  principal, 
all  payments  for  the  loan  must  be 
itemized  into  principal  and  interest.  For 
a  payment  that  includes  no  principal, 

§  226.18(s)(3)(ii)(A)  requires  the  creditor 
to  indicate  that  none  of  the  payment 
amount  will  be  applied  to  principal. 

The  creditor  must  label  the  dollar 
amount  to  be  applied  to  interest 
“interest  payment.”  The  Board  requires 
this  itemization  and  labeling  to 
highlight  for  consumers  the  impact  of 
making  interest-only  payments.  Without 
this  emphasis,  many  participants  in  the 
Board’s  consumer  testing  did  not  clearly 
understand  that  an  “interest-only”  loan 
was  different  from  a  loan  in  which  all 
payments  are  applied  to  principal  and 
interest.  Thus,  even  for  later  payments 
that  will  be  applied  to  both  principal 
and  interest,  §  226.18(s)(3)(ii)(B) 
requires  the  creditor  to  itemize  the 
payment  between  the  two. 

Escrows  and  total  periodic  payments. 
Section  226.18(s)(3j(ii)(C)  requires 
disclosure  of  an  estimate  of  the  amount 
of  taxes  and  insurance,  including 
mortgage  insurance.  Section 
226.18(s)(3)(ii)(D)  requires  disclosure  of 
the  estimated  total  payment  including 
principal,  interest,  and  taxes  and 
insurance.  These  requirements  parallel 
the  escrow  and  total  payment 
disclosures  under  §  226.18(s)(3){i){C) 
and  (D).  Accordingly,  comment 
18(s)(3)(ii)(C)-l  refers  to  the 
commentary  under  §  226.18{s)(3)(i)(C), 
discussed  above,  for  guidance  on 
escrows. 

18(s)(4)  Payments  for  Negative 
Amortization  Loans 

Under  §  226.18(s)(4),  for  each  interest 
rate  disclosed  under  §  226.18(s)(2)(ii)  for 
a  loan  with  negative  amortization,  the 


creditor  must  disclose  payments  in  two 
separate  rows.  One  row  of  the  table 
shows  the  fully  amortizing  payment  for 
each  interest  rate;  for  purposes  of 
calculating  these  payments  the  creditor 
would  assume  the  interest  rate  reaches 
the  maximum  at  the  earliest  possible 
date  and  that  the  consumer  makes  only 
fully  amortizing  payments.  The  other 
row  of  the  table  shows  the  minimum 
required  payment  for  each  rate,  until  the 
recast  point.  At  the  recast  point,  the 
minimum  payment  row  shows  the  fully 
amortizing  payment.  For  purposes  of  the 
minimum  payment  row,  creditors  must 
assume  the  interest  rate  reaches  the 
maximum  at  the  earliest  possible  date 
and  that  the  consumer  makes  only  the 
minimum  required  payment  for  as  long 
as  permitted  under  the  terms  of  the  legal 
obligation. 

The  interest  rate  and  payment 
summary  would  display  only  two 
payment  options,  even  if  the  terms  of 
the  legal  obligation  provide  for  others, 
such  as  an  option  to  make  interest-only 
payments.  The  table  would  show  only 
the  option  to  make  minimum  payments 
that  would  result  in  negative 
amortization,  and  the  option  to  make 
fully  amortizing  payments.  The  Board 
believes  that  displaying  all  of  the 
options  in  the  table  could  cause 
confusion  and  information  overload  for 
consumers.  Creditors  would  be  free  to 
provide  information  on  options  not 
displayed  in  the  table,  outside  the 
segregated  information  required  under 
this  subsection. 

Consumer  advocates  commented  that 
the  Board’s  proposed  sample  disclosure 
for  payment  option  adjustable-rate 
mortgages  (“payment  option  ARMs”), 
proposed  sample  H-19(I),  would  not 
show  the  maximum  possible  payment 
for  a  typical  payment  option  ARM 
because  the  sample  assumed  the 
transaction’s  lifetime  maximum  interest 
rate  of  10.5%  would  be  reached  at  the 
second  payment,  which  caused  the  loan 
to  recast  to  fully  amortizing  payments  at 
the  earliest  possible  time.  The 
commenters  noted  that  a  payment 
option  ARM  reaches  the  maximum 
possible  payment  when  it  applies  an 
intervening  rate  for  a  period,  so  that  the 
onset  of  fully  amortizing  payments  is 
delayed  as  long  as  possible  thus 
maximizing  the  principal  balance  to 
which  the  lifetime  maximum  rate  is 
applied  after  the  loan  recasts.  The 
proposed  sample  was  intended  to 
illustrate  the  maximum  payment 
possible  under  certain  assumed 
transaction  terms,  which  did  not 
include  any  rate  adjustment  caps  other 
than  the  lifetime  cap.  Thus,  while  it  did 
not  show  the  maximum  possible 
payment  under  any  payment  option 
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ARM,  it  showed  the  maximum  payment 
under  the  type  of  product  it  was 
intended  to  illustrate.  This  interim  rule 
is  publishing  only  model  clauses,  not 
samples,  thus  it  entails  no  assumptions 
regarding  sample  transaction  terms.  In 
all  cases,  however,  these  rules  require 
that  creditors  reflect  all  applicable 
terms,  including  rate  adjustment  caps, 
maximum  negative  amortization 
amounts  and  periods,  and  maximum 
interest  rates. 

Minimum  payment  amounts.  The  rule 
requires  a  disclosure  of  the  amount  of 
the  minimum  required  payment 
applicable  for  each  interest  rate  required 
to  be  disclosed  under  §  226.18(sK2)(ii) 
and  the  date  on  which  that  payment 
becomes  applicable.  Section 
226.18(s)(4Ki)(A)  requires  disclosure  of 
the  minimum  required  payment  at 
consummation. 

Payment  increases.  As  noted  above, 
some  payment  option  loans  do  not  have 
interest  rate  adjustment  caps,  and  thus 
the  interest  rate  may  reach  its  maximum 
at  the  first  interest  rate  adjustment.  Such 
loans  may  have  limits,  however,  on  the 
amount  that  the  minimum  payment  may 
increase  following  an  interest  rate 
adjustment.  For  example,  a  minimum 
payment  increase  may  be  limited  by  a 
certain  percentage,  such  as  7.5%  greater 
than  the  previous  minimum  payment. 
(Such  limits  are  generally  subject  to 
conditions  and  will  apply  only  until  a 
specific  time,  such  as  at  the  fifth  year  of 
the  loan,  or  until  the  loan  balance 
reaches  a  certain  maximum.)  Under 
§  226.18(sK4)(i)(B),  if  adjustments  in  the 
minimum  payment  amount  are  limited 
such  that  the  payment  will  not  fully 
amortize  the  loan  even  after  the  interest 
rate  has  reached  the  maximum,  a 
disclosure  of  the  minimum  payment 
amount  at  the  first  and  second  payment 
adjustments  is  required.  That  is,  in  cases 
where  the  first  interest  rate  adjustment 
will  be  the  only  interest  rate  adjustment, 
but  payment  adjustments  will  continue 
to  occur  before  the  minimum  payment 
recasts  to  a  fully  amortizing  payment,  a 
disclosure  of  up  to  two  additional 
minimum  payment  adjustments  is 
required. 

Explanation  of  negative  amortization. 
Under  §  226.18(s)(4)(i){C),  the  creditor 
must  provide  a  statement  that  the 
minimum  payment  will  cover  only 
some  of  the  accrued  interest  and  none 
of  the  principal  and  will  cause  the 
principal  balance  to  increase. 
Participants  in  the  Board’s  consumer 
testing  were  unfamiliar  with  the  concept 
of  negative  amortization  and  struggled 
to  understand  why  a  loan’s  balance 
would  increase  when  payments  were 
made.  Thus,  the  Board  is  adopting  this 
required  .statement  to  ensure  that 


consumers  are  informed  about  the 
consequences  of  making  such  minimum 
payments. 

Payment  after  recast.  Section 
226.18(s){4)(ii)  requires  disclosure  of  the 
fully  amortizing  payment  that  will  be 
required  when  the  loan  recasts,  i.e., 
when  minimum  payments  no  longer  are 
permitted  and  fully  amortizing 
payments  are  required  under  the  terms 
of  the  legal  obligation.  This  payment 
amount  must  reflect  the  maximum 
possible  interest  rate  that  will  be 
applicable  at  that  time,  based  on  the 
terms  of  the  legal  obligation,  as 
disclosed  under  §  226.18{s)(2)(iiKB). 

Fully  amortizing  payments.  Section 
226.18(s)(4)(iii)  requires  disclosure  in  a 
separate  row  of  the  table  of  the  fully 
amortizing  payment,  assuming  that  the 
consumer  makes  only  fully  amortizing 
payments  beginning  at  consummation. 
The  fully  amortizing  payment  row  must 
be  completed  for  each  interest  rate 
required  to  be  disclosed  under 
§  226.18(s)(2)(ii).  The  Board  believes 
that  contrasting  the  fully  amortizing 
payment  with  the  minimum  required 
payment  will  help  consumers  to 
understand  the  implications  of  making 
the  fully  amortizing  payment  and  the 
minimum  payment.  In  consumer 
testing,  participants  understood  from 
the  table  that  if  they  made  the  fully 
amortizing  payment  each  month  they 
would  pay  their  loan  off,  and  that  if  they 
instead  made  the  minimum  payment 
they  would  not  pay  the  loan  off  and  in 
fact  would  increase  the  amount  that 
they  owe. 

18(s)(5)  Balloon  Payments 

Under  §  226.18(s)(5)(i),  if  a  loan’s 
terms  provide  for  a  balloon  payment, 
the  payment  must  be  disclosed  in  the 
last  row  of  the  table  rather  than  in  a 
column,  unless  it  coincides  with  an 
interest  rate  adjustment  or  other 
payment  increase  such  as  the  expiration 
of  an  interest-only  option.  Section 
226.18(s)(5)(i)  provides  that  a  payment 
is  a  balloon  payment  if  it  is  more  than 
twice  the  amount  of  other  payments. 
Under  §  226.18(s)(5)(ii),  if  a  balloon 
coincides  with  an  interest  rate 
adjustment  or  other  payment  increase, 
the  balloon  payment  is  disclosed  in  tbe 
•  table  as  that  payment  increase. 

18(s)(6)  Special  Disclosures  for  Loans 
With  Negative  Amortization 

Statement  of  balance  increase  and 
other  information.  Section  226.18{s)(6) 
requires  a  statement  of  the  amount  of 
the  increase  in  the  loan’s  principal 
balance  if  the  consumer  makes  only 
minimum  payments  and  the  earliest 
month  and  year  in  w'hich  the  minimum 
payment  will  recast  to  a  fully  amortizing 


payment  under  the  terms  of  the  legal 
obligation,  assuming  that  the  interest 
rate  reaches  its  maximum  at  the  earliest 
possible  time.  As  noted,  participants  in  v 
testing  expressed  confusion  about 
negative  amortization;  the  Board 
believes  this  disclosure  and  the  other 
required  disclosures  in  the  table  will 
help  consumers  understand  the  risks  of 
making  such  minimum  payments.  In 
addition,  to  help  consumers  navigate 
the, information  in  the  table, 

§  226.18(s)(6)  requires  a  statement 
directly  above  the  interest  rate  and 
payment  summary  table  explaining  that 
the  loan  offers  payment  options.  The 
explanation  preceding  the  table  also 
must  state  the  maximum  possible 
interest  rate  and  the  smallest  number  of 
months  or  years  in  which  the  interest 
rate  could  reach  its  maximum. 

The  creditor  also  must  disclose 
whether  an  escrow  account  will  be 
established  and,  if  so,  an  estimate  of  the 
amount  for  taxes  and  insurance 
included  in  each  periodic  payment. 
Comment  18(s)(6)-l  refers  to  the 
commentary  under  §  226.18(s)(3)(i)(C) 
for  guidance  on  escrows.  The  comment 
notes  that,  under  that  guidance, 
mortgage  insurance  payments  decline 
over  a  loan’s  term,  and  the  payment 
amounts  shown  in  the  table  should 
reflect  the  mortgage  insurance  payment 
that  will  be  applicable  at  the  time  each 
disclosed  periodic  payment  will  be  in 
effect.  Accordingly,  tbe  disclosed 
mortgage  insurance  payment  will  be 
zero  if  it  corresponds  to  a  periodic 
payment  that  will  occur  after  the 
creditor  will  be  legally  required  to 
terminate  mortgage  insurance.  On  the 
other  hand,  because  only  one  escrow 
amount  is  disclosed  under  §  226.18(s)(6) 
for  negative  amortization  loans  and 
escrows  are  not  itemized  in  the  payment 
amounts,  the  single  escrow  amount 
disclosed  should  reflect  the  mortgage 
insurance  amount  that  will  be  collected 
as  of  the  outset  of  the  loan’s  term. 

18(s)(7)  Definitions 

As  noted  above,  §  226.18(s)(7) 
provides  definitions  for  several  terms 
used  in  §  226.18(s).  Those  definitions 
are  discussed  at  the  beginning  of  this 
section-by-section  analysis  to  facilitate 
the  subsequent  discussion  of  this 
interim  rule’s  requirements. 

1 8(t)  “No-Guarantee-to-Refinance” 
Statepient 

The  MDIA  also  amended  Section 
128(b)  of  TILA  to  require  creditors  to 
disclose  for  variable  rate  transactions,  in 
conspicuous  type  size  and  format,  that 
there  is  no  guarantee  that  the  consumer 
will  be  able  to  refinance  the  transaction 
to  lower  the  interest  rate  or  monthlj' 
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payments  (“MDIA  refinancing 
warning”).*’  15  U.S.C.  1638(b)(2){CKii). 

To  implement  the  disclosure  required 
by  the  MDIA,  the  Board  is  adding  a  new 
§226.18(t).  Section  226.18(t)(l)  requires 
creditors  to  disclose  a  statement  that 
there  is  no  guarantee  that  the  consumer 
will  be  able  to  refinance  the  loan  to 
obtain  a  lower  interest  rate  and 
payment.  The  Board  believes  that 
including  such  a  statement  on  the  TILA 
disclosure  form  will  alert  consumers  to 
consider  the  impact  of  future  rate 
adjustments  and  increased  monthly 
payments. 

Although  the  MDIA  requires  this 
refinancing  warning  only  for  variable- 
rate  transactions  secured  by  a  dwelling, 
the  Board  proposed  in  the  20(KI  Closed- 
End  Proposal  to  expand  the  scope  of  the 
requirement  to  include  fixed-rate 
transactions  secured  by  a  dwelling,  as 
well  as  transactions  secured  by  real 
property  without  a  dwelling.  The  Board 
is  now  adopting  this  approach.  The 
Board  is  concerned  that  some 
consumers  may  accept  loan  terms  that 
could  present  possible  payment  shock 
concerns  similar  to  variable-rate 
transactions,  such  as  a  three-year,  fixed- 
rate  mortgage  with  a  balloon  payment. 
Based  on  consumer  testing,  the  Board 
believes  all  consumers,  regardless  of 
transaction-type,  would  benefit  from  a 
statement  that  encourages  consideration 
of  future  possible  market  rate  increases. 
Consistent  with  MDIA’s  provisions, 
however,  §  226.18(t)  does  not  apply  to 
transactions  secured  by  timeshare  plans. 

Section  226.18(t)(2)  provides  format 
requirements  for  the  statement  required 
by  §  226.18(t)(l).  The  statement  must  be 
made  in  a  form  substantially  similar  to 
Model  Clause  H-4(K)  in  Appendix  H.  In 
the  2009  Closed-End  Proposal,  the 
Board  proposed  to  require  that  the 
statement  be  made  together  with  the 
security  interest  disclosure.  The  Board 
also  proposed  to  modify  the  security 
interest  disclosure  to  provide  a  more 
plain-language  approach  to  the 
significant  potential  consequences  of  a 
creditor  taking  a  security  interest  in  a 
consumer’s  home.  See  74  FR  43232, 
43310,  Aug.  26,  2009.  The  Board  is  not 
adopting  the  proposed  changes  to  the 
security  interest  disclosure  at  this  time 
because  that  is  not  necessary  to 
implement  the  MDIA  amendments  that 
take  effect  on  January  30,  2011. 
Accordingly,  the  Board  also  is  not 
adopting  the  requirement  to  link  the 
security  interest  disclosure  to  the  new 


®  Specifically,  the  MDIA  requires  that  the  Board 
use  consumer  testing  to  develop  disclosures  for 
variahle-rate  transactions,  including  the  fact  that 
“there  is  no  guarantee  that  the  borrower  will  be  able 
to  refinance  to  a  lower  amount.”  Public  Law  109- 
8,119  Stat.  23,  §  2502(a)(6). 


statement  that  there  is  no  guarantee  a 
consumer  will  be  able  to  refinance. 

Appendixes  G  and  H  Open-End  and 
Closed-End  Model  Forms  and  Clauses 

Comment  App.  G  and  H-1  discusses 
permissible  changes  to  the  model  forms 
and  clauses.  It  states  that  creditors  may 
make  certain  changes  to  the  format  or 
content  of  the  model  forms  without 
losing  TlLA’s  protection  from  liability 
for  their  use.  It  also  indicates,  however, 
that  formatting  changes  may  not  be 
made  to  certain  model  forms  and 
samples.  This  interim  rule  amends  the 
comment  to  add  new  model  clauses 
H-4(E),  H-4(F),  H-4(G),  and  H-4(H)  to 
the  list  of  models  whose  formatting  may 
not  be  altered. 

Appendix  H  Closed-End  Model  Forms 
and  Clauses 

As  noted  above,  the  Board  is  adopting 
several  model  clauses  to  illustrate  the 
new  requirements  under  this  interim 
rule.  Model  Clause  H-4(E)  illustrates  the 
interest  rate  and  payment  summary 
table  required  under  §  226.18(s)  for  a 
fixed-rate  mortgage  transaction.  Model 
Clause  H-4(F)  illustrates  the  table  for  an 
adjustable-rate  or  a  step-rate  mortgage 
transaction.  Model  Clause  H-4(G) 
illustrates  the  table  for  a  mortgage 
transaction  with  negative  amortization. 
Model  Clause  H-4(I-I)  illustrates  the 
table  for  a  fixed-rate  loan  with  interest- 
only  terms.  Model  Clause  H— 4(1) 
illustrates  the  introductory  rate 
disclosure  required  by  §  226.18(s)(2)(iii) 
if  an  adjustable-rate  mortgage  has  an 
introductory  rate.  Model  Clause  H-4(J) 
illustrates  the  balloon  payment 
disclosure  required  by  §  226.18(s)(5)  for 
a  mortgage  with  a  balloon  payment 
term.  Finally,  Model  Clause  H— 4(K) 
illustrates  the  no-guarantee-to-refinance 
statement  required  by  §  226.18{t). 

VI.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1995  (44  U.S.C. 
3506;  5  CFR  Part  1320  Appendix  A.l), 
the  Board  reviewed  the  interim  rule 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget  (0MB).  The  collection  of 
information  that  is  required  by  this 
interim  rule  is  found  in  12  CFR  part 
226.  The  Board  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
number  is  7100—0199. 

This  information  collection  is 
required  to  provide  benefits  for 
consumers  and  is  mandatory  (15  U.S.C. 
,  1601  et  seq.).  Since  the  Board  does  not 


collect  any  information,  no  issue  of 
confidentiality  arises.  The  re^ondents/ 
recordkeepers  are  creditors  and  other 
entities  subject  to  Regulation  Z. 

TILA  and  Regulation  Z  are  intended 
to  ensure  effective  disclosure  of  the 
costs  and  terms  of  credit  to  consumers. 
For  open-end  credit,  creditors  are 
required,  among  other  things,  to 
disclose  information  about  the  initial 
costs  and  terms  and  to  provide  periodic 
statements  of  account  activity,  notice  of 
changes  in  terms,  and  statements  of 
rights  concerning  billing  error 
procedures.  Regulation  Z  requires 
specific  types  of  disclosures  for  credit 
and  charge  card  accounts  and  home- 
equity  plans.  For  closed-end  loans,  such 
as  mortgage  and  installment  loans,  cost 
disclosures  are  required  to  be  provided 
prior  to  consummation.  Special 
disclosures  are  required  for  certain 
products,  such  as  reverse  mortgages, 
certain  variable-rate  loans,  and  certain 
mortgages  with  rates  and  fees  above 
specified  thresholds.  TILA  and 
Regulation  Z  also  contain  rules 
concerning  credit  advertising.  Creditors 
are  required  to  retain  evidence  of 
compliance  for  two  years,  see  §  226.25, 
but  Regulation  Z  identifies  only  a  few 
specific  types  of  records  that  must  be 
retained.’’ 

Under  the  PRA,  the  Board  accounts 
for  the  paperwork  burden  associated 
with  Regulation  Z  for  the  state  member 
banks  and  other  creditors  supervised  by 
the  Federal  Reserve  that  engage  in 
consumer  credit  activities  covered  by 
Regulation  Z  and,  therefore,  are 
respondents  under  the  PRA.  Appendix 
I  of  Regulation  Z  defines  the  Federal 
Reserv'e-regulated  institutions  as:  State 
member  banks,  branches  and  agencies  of 
foreign  banks  (other  than  federal 
branches,  federal  agencies,  and  insured 
state  branches  of  foreign  banks), 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks,  and 
organizations  operating  under  section 
25  or  25A  of  the  Federal  Reserve  Act. 
Other  federal  agencies  account  for  the 
paperwork  burden  imposed  oruthe 
entities  for  which  they  have 
administrative  enforcement  authority. 
The  current  total  annual  burden  to 
comply  with  the  provisions  of 
Regulation  Z  is  estimated  to  be 
1,497,362  hours  for  the  1,138  Federal 
Reserve-regulated  institutions  that  are 
deemed  to  be  respondents  for  the 
purpose  of  the  PRA.  A  detailed 
discussion  of  revised  burden  is 
presented  in  the  following  two 
paragraphs.  To  ease  the  burden  and  cost 
of  complying  with  Regulation  Z 
(particularly  for  small  entities),  the 


^  See  comments  25(a)-3  and  —4. 
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Board  provides  model  forms,  which  are 
appended  to  the  regulation. 

As  discussed  in  the  preamble,  the 
Board  is  adopting  changes  to  format  and 
content  requirements  for  disclosures  for 
closed-end  mortgages  that  are  required 
within  three  days  after  application  and 
before  consummation.  The  interim  rule 
will  impose  a  one-time  increase  in  the 
total  annual  burden  under  Regulation  Z 
for  all  respondents  regulated  by  the 
Federal  Reserve  by  136,560  hours,  from 
1,497,362  to  1,633,922  hours.  In 
addition,  the  Board  estimates  that  the 
proposed  revisions  to  the  rules  will 
increase  the  total  annual  burden  on  a 
continuing  basis  from  1,497,362  to 
2.043,602  hours. 

The  Board  estimates  that  1,138 
respondents  regulated  by  the  Federal 
Reserve  would  take,  on  average,  120 
hours  (three  business  weeks)  to  update 
their  systems  and  internal  procedure 
manuals  and  to  provide  training  for 
relevant  staff  to  comply  with  the  new 
disclosure  requirements  in  §  226.18(s) 
and  (t).  This  one-time  revision  will 
increase  the  burden  by  136,560  hours. 

On  a  continuing  basis,  the  Board 
estimates  that  1,138  respondents ' 
regulated  by  the  Federal  Reserve  will 
take,  on  average,  40  hours  a  month  to 
comply  with  the  new  disclosure 
requirements  and  that  the  new 
requirements  will  increase  the  ongoing 
burden  from  304,756  hours  to  546,240 
hours.  To  ease  the  burden  and  cost  of 
complying  with  the  new  requirements 
under  Regulation  Z  the  Board  is  adding 
several  model  clauses  to  Appendix  H. 

The  total  estimated  burden  increase 
represents  averages  for  all  respondents 
regulated  by  the  Federal  Reserve.  The 
Board  expects  that  the  amount  of  time 
required  to  implement  the  changes  for  a 
given  institution  may  vary  based  on  the 
size  and  complexity  of  the  respondent. 
Further,  the  estimated  burden  increase 
does  not  include  the  burden  of 
complying  with  other  proposed  and 
final  rules  the  Board  is  issuing 
simultaneously  with  this  interim  rule. 

The  other  federal  financial  agencies. 
Office  of  the  Comptroller  of  the 
Currency  (OCC),  Office  of  Thrift 
Supervision  (OTS),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  and  the 
National  Credit  Union  Administration 
(NCUA),  are  responsible  for  estimating 
and  reporting  to  OMB  the  total 
paperwork  burden  for  the  domestically 
chartered  commercial  banks,  thrifts,  and 
federal  credit  unions  and  U.S.  branches 
and  agencies  of  foreign  banks  for  which 
they  have  primary’  administrative 
enforcement  jurisdiction  under  TILA 
Section  108(a),  15.  U.S.C.  1607(a).  These 
agencies  are  permitted,  but  are  not 
required,  to  use  the  Board’s  burden 


estimation  methodology.  Using  the 
Board’s  method,  the  total  current 
estimated  annual  burden  for  the 
approximately  16,200  domestically 
chartered  commercial  banks,  thrifts,  and 
federal  credit  unions  and  U.S.  branches 
and  agencies  of  foreign  banks 
supervised  by  the  Federal  Reserve,  OCC, 
OTS,  FDIC,  and  NCUA  under  TILA  will 
be  approximately  19,610,245  hours.  The 
interim  rule  will  impose  a  one-time 
increase  in  the  estimated  annual  burden 
for  such  institutions  by  1,944,000  hours 
to  21,554,245  hours.  On  a  continuing 
basis,  the  interim  rule  will  impose  an 
increase  in  the  estimated  annual  burden 
by  7,776,000  to  27,386,245  hours.  The 
above  estimates  represent  an  average 
across  all  respondents;  the  Board 
expects  variations  between  institutions 
based  on  their  size,  complexity,  and 
practices. 

Comments  are  invited  on:  (1)  Whether 
the  new  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  Board’s  functions;  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  Board’s 
estimate  of  the  burden  of  the 
information  collection,  including  the 
cost  of  compliance:  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments  on 
the  collection  of  information  should  be 
sent  to  Michelle  Shore,  Federal  Reserve 
Board  Clearance  Officer,  Division  of 
Research  and  Statistics,  Mail  Stop  95-A, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551, 
with  copies  of  such  comments  sent  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0199),  Washington,  DC  20503. 

VII.  Regulatory  Flexibility  Analysis 

In  accordance  with  Section  4  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  604,  the  Board  is  publishing  a 
final  regulatory  flexibility  analysis  for 
the  amendments  to  Regulation  Z  in  this 
interim  .rule.  The  RFA  generally  requires 
an  agency  to  perform  an  assessment  of 
the  impact  a  rule  is  expected  to  have  on 
small  entities.**  Under  Section  5(b)  of 

"  Under  standards  set  by  the  U.S.  Small  Business 
Administration  (SBA),  an  entity  is  considered 
“small”  if  it  has  $175  million  or  less  in  assets,  for 
banks  and  other  depository  institutions,  or  $7 
million  or  less  in  revenues,  for  non-bank  mortgage 
lenders,  mortgage  brokers,  and  loan  servicers.  U.S. 
Small  Business  Administration,  Table  of  Small 
Business  Size  Standards  Matched  to  North 
American  Industry  Classification  System  Codes, 
available  at  http://\\TX'w. sba.gov/idc/grovps/pubIic/ 
documents/sba_homepage/seTv_sstd_tablepdf.pdf. 


the  RFA,  however,  the  regulatory 
flexibility  analysis  otherwise  required 
under  Section  4  of  the  RFA  is  not 
required  if  an  agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  states  the 
factual  basis  for  such  certification.  5 
U.S.C.  605(b).  The  Board  believes  that 
this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  amendments  to  Regulation  Z’s 
disclosure  requirements  implement 
revisions  to  TILA  made  by  MDIA. 
Creditors  must  comply  with  MDIA’s 
requirements  when  they  become 
effective  on  january  30,  2011,  whether 
or  not  the  Board  amends  Regulation  Z 
to  conform  the  regulation  to  the  statute. 
The  Board’s  final  rule  is  intended  to 
facilitate  compliance  by  eliminating 
inconsistencies  between  Regulation  Z’s 
existing  requirements  and  the  statutory 
requirements  imposed  by  the  MDIA, 
which  are  effective  January  30,  2011. 

A.  Statement  of  the  Need  for,  and 
Objectives  of,  the  Interim  Rule 

Congress  enacted  the  TILA  based  on 
findings  that  economic  stability  would 
be  enhanced  and  competition  among 
consumer  credit  providers  would  be 
strengthened  by  the  informed  use  of 
credit  resulting  from  consumers’ 
awareness  of  the  cost  of  credit.  One  of 
the  stated  purposes  of  TILA  is  to 
provide  meaningful  disclosure  of  credit 
terms  to  enable  consumers  to  compare 
credit  terms  available  in  the 
marketplace  more  readily  and  avoid  the 
uninformed  use  of  credit.  TILA  also 
contains  procedural  and  substantive 
protections  for  consumers.  TILA  directs 
the  Board  to  prescribe  regulations  to 
carry  out  the  purposes  of  the  statute. 

The  Board’s  Regulation  Z  implements 
TILA. 

Congress  enacted  the  MDIA  in  2008  as 
an  amendment  to  TILA.  The  MDIA 
amended  TILA’s  disclosure 
requirements  for  closed-end  mortgage 
transactions  that  are  secured  by  a 
consumer’s  dwelling.  In  May  2009,  the 
Board  revised  Regulation  Z  to 
implement  those  requirements.  The 
MDIA  also  amended  TILA  to  require 
disclosure  of  examples  for  variable-rate 
mortgage  transactions  of  payment 
changes,  including  the  maximum 
payment  increase  possible,  and  to 
require  disclosure  to  ensure  that 
'consumers  are  aware  that  there  is  no 
guarantee  they  will  be  able  to  refinance 
to  lower  their  payments  in  the  future. 

As  discussed  in  part  V  of  the 
SUPPLEMENTARY  INFORMATION,  this 
interim  rule  implements  those  MDIA 
^requirements  by  requiring  disclosure  of 
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the  interest  rate  and  payment  summary 
and  the  no  guarantee  to  refinance 
statement. 

B.  Summary  of  Issues  Raised  by 
Comments  in  Response  to  the  Initial 
Regulatory'  Flexibility  Analysis 

The  initial  regulatory  flexibility 
analysis  published  in  the  2009  Closed- 
End  Proposal  (IRFA)  related  to  the 
disclosure  requirements  being 
implemented  by  this  interim  rule,  as 
well  as  a  significant  number  of  ' 
additional  proposed  requirements  for 
mortgage  transactions.  Those  additional 
requirements  include  the  rest  of  the 
proposed  changes  to  the  TILA 
disclosure’s  content,  timing,  and  format; 
proposed  new  requirements  and 
changes  to  the  format  and  content  of 
disclosures  given  at  application; 
proposed  changes  to  the  timing,  content, 
and  types  of  notices  provided  after 
consummation;  and  proposed  new 
protections  related  to  limits  on  loan 
originator  compensation.  Consequently, 
most  comments  to  the  2009  Closed-End 
Proposal  relating  specifically  to  the 
IRFA  addressed  the  overall  proposal. 
Comments  relating  to  specific  burdens 
focused  mainly  on  aspects  of  the 
proposal  other  than  the  interest  rate  and 
payment  summary  and  the  no- 
guarantee-to-refinance  statement. 

A  few  commenters  opposed  certain 
aspects  of  the  interest  rate  and  payment 
summary,  such  as  its  tabular  format 
requirement,  on  the  grounds  that  they 
would  be  technologically  challenging. 
The  Board  believes,  however,  that 
software  likely  is  readily  available  that  ' 
is  capable  of  tabular  formatting, 
especially  in  light  of  the  increasing  use 
of  tabular  disclosures  under  various 
state  and  federal  laws.  More 
importantly,  the  formatting 
requirements  are  essential  to  the  interim 
rule’s  purposes  based  on  consumer 
testing,  as  discussed  above.  Some  small 
depository  institutions,  mortgage 
brokers,  and  their  trade  associations  also 
suggested  exempting  small  creditors  or 
delaying  the  implementation  of  the 
overall  proposal  by  substantial  time 
periods  to  allow  time  for  other 
regidatory  developments  to  take  effect. 

TILA  exempts  from  coverage  persons 
that  do  not  “regularly  extend”  consumer 
credit.  See  TILA  Section  103(f),  15 
U.S.C.  1604(f)  (definition  of  “creditor”). 
Regulation  Z  implements  this  provision 
in  §  226.2(a)(17).  Thus,  lenders  with 
limited  activity  (in  the  case  of  mortgage 
lending,  five  or  few-er  loans  in  a  year) 
already  are  exempt  from  all  TILA 
disclosure  requirements.  Limited 
lending  activity  likely  correlates  to  a 
significant  extent  with  being  a  small 
entity.  The  Board  believes,  however. 


that  an  exemption  from  certain  TILA 
disclosure  requirements  for  small 
creditors  that  otherwise  are  subject  to 
TILA  and  Regulation  Z  generally  would 
undermine  the  purposes  of  TILA  by 
limiting  the  instances  where  consumers 
would  receive  the  benefit  of  the 
disclosures.  This  would  be  especially 
true  if  the  exemption  were  limited  to  the 
interest  rate  and  payment  summary 
implemented  by  this  interim  rule. 
Consumers  also  could  be  confused  by 
receiving  disclosures  that  differ  in  that 
one  respect,  solely  based  on  which 
creditor  they  applied  to  for  a  mortgage 
loan.  Accordingly,  the  Board  is  not 
exempting  small  entities  from  the 
requirements  of  this  interim  rule. 

The  Board  intends  to  establish  the 
implementation  period  for  the  new 
disclosures  and  other  new  TILA 
requirements  when  it  publishes  a  final 
rule  under  the  2009  and  2010  Closed- 
End  Proposals.  At  that  time,  the  Board 
will  take  into  consideration  the  impact 
on  small  businesses  and  the  time 
needed  for  them  to  implement  the  new 
requirements.  With  respect  to  this 
interim  rule,  the  Board  is  affording 
creditors  the  maximum  possible  time  to 
implement  the  interest  rate  and 
payment  summary  and  no-guarantee-to- 
refinance  notice  requirements,  by 
making  compliance  optional  until  the 
statutory  effective  date  of  )anuary  30, 
2011. 

The  U.S.  Small  Business 
Administration  Office  of  Advocacy 
(Advocacy)  commented  on  the  IRFA 
generally.  Advocacy  asserted  that  the 
Board’s  IRFA  failed  to  satisfy  the 
requirements  of  the  RFA  in  two  ways. 
First,  Advocacy  stated  that  the  IRFA 
lacked  adequate  information  about  the 
economic  impact  of  the  proposal. 
Second,  Advocacy  stated  that  the  Board 
failed  to  give  full  consideration  to  less 
burdensome  alternatives  to  the 
proposal. 

The  Board  acknowledged  that  the 
overall  proposal  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  but 
also  noted  that  the  precise  costs  to  small 
entities  of  updating  their  systems  and 
disclosures  are  difficult  to  identify.  The 
Board  noted  that  the  impact  would 
depend  on  a  number  of  unknown 
factors,  including  the  specifications  of 
the  current  systems  used  by  such 
entities  to  prepare  and  provide 
disclosures  and  to  administer  and 
maintain  accounts,  the  complexity  of 
the  terms  of  credit  products  that  they 
offer,  and  the  range  of  such  product 
offerings.  See  74  FR  43232,  43320,  Aug. 
26,  2009.  The  Board  also  recognizes  that 
the  impact  also  includes  the  cost  of  legal 
counsel  to  implement  new  disclosure 


requirements,  but  that  cost  also  is 
difficult  to  quantify.  Nevertheless,  as 
Advocacy  recognized  in  its  comment 
letter,  in  preparing  an  IRFA  an  agency 
may  provide  general,  descriptive 
statements  of  the  effects  of  a  proposed 
rule  if  quantification  is  not  practicable 
or  reliable.  5  U.S.C.  607.  Because 
quantification  of  the  impact  was 
impracticable,  the  Board  believes  the 
descriptive  discussion,  referenced 
above,  satisfied  this  standard. 

Most  alternatives  raised  by 
commenters  specifically  to  reduce 
burdens  related  to  the  loan  originator 
compensation  proposal,  which  is  not  a 
part  of  this  interim  rule.  The  Board 
considered  alternatives  to  the  various 
disclosure  proposals,  and  discussed 
them  throughout  the  SUPPLEMENTARY 
INFORMATION  to  the  2009  Closed-End 
Proposal.  Despite  these  discussions. 
Advocacy  asserted  that  the  Board  did 
not  consider  alternatives  that  are 
specifically  meant  to  reduce  the 
economic  impact  on  small  entities.  The 
Board  stated,  however,  that  a  principal 
goal  of  the  Regulation  Z  review  is  to 
produce  revised  and  improved  mortgage 
disclosures  that  consumers  will  be  more 
likely  to  understand  and  use  in  their 
decisions,  while  at  the  same  time  not 
creating  undue  burdens  for  creditors. 

See  74  FR  43232,  43234,  Aug.  26,  2009. 
In  considering  alternatives  to  the  2009 
Closed-End  Proposal,  the  Board  sought 
to  further  both  of  these  objectives,  thus 
all  alternatives  were  specifically 
considered  at  least  in  part  as  to  how 
they  might  reduce  the  economic  impact 
on  small  entities. 

In  proposing  the  specific  parts  of  the 
proposal  being  implemented  by  this 
interim  rule,  the  Board  did  not  identify 
any  alternatives  that  might  reduce  the 
economic  impact  on  small  entities  while 
still  achieving  the  purposes  of  the 
disclosure.  As  noted  above,  recent  < 
amendments  to  TILA  require  these 
disclosures,  and  extensive  consumer 
testing  led  to  the  specifics  of  the 
requirements.  The  Board  has  concluded 
that  the  required  content  and  format  are 
necessary  to  meet  the  purposes  of  TILA 
as  amended  by  MDIA,  and  it  has  not 
identified  any  less  burdensome 
alternatives  that  would  achieve  the 
same  purposes.  Accordingly,  the  Board 
did  not  discuss  any  alternatives  to  the 
interest  rate  and  payment  summary  or 
the  no-guarantee-to-refinance  statement 
requirements.  As  also  noted  above,  the 
Board  cannot  quantify  precisely  the 
costs  of  complying  with  the 
requirements  of  this  interim  rule.  The 
Board  sought  comment,  however,  on 
any  costs,  compliance  requirements,  or 
changes  in  operating  procedures  arising 
from  the  application  of  the  overall 
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proposal,  including  the  requirements 
implemented  by  this  interim  rule,  to 
small  businesses.  See  74  FR  43232, 

43320,  Aug.  26,  2009.  As  noted  above, 
some  commenters  objected  to  the 
interest  rate  and  payment  summary  as 
burdensome,  but  they  gave  no  specific 
cost  information. 

C.  Description  and  Estimate  of  Small 
Entities  to  Which  the  Interim  Rule  Will 
Apply 

The  interim  rule  will  apply  to  all 
institutions  and  entities  that  engage  in 
closed-end  lending  secured  by  real 
property  or  a  dwelling.  TILA  and 
Regulation  Z  have  broad  applicability  to 
individuals  and  businesses  that 
originate  even  small  numbers  of  home- 
secured  loans.  See  §  226.1(cKl).  As 
discussed  in  the  IRFA,  through  data 
from  Reports  of  Condition  and  Income 
(Call  Reports)  of  depository  institutions 
and  certain  subsidiaries  of  banks  and 
bank  holding  companies,  as  well  as  data 
reported  under  the  Home  Mortgage 
Disclosure  Act  (HMDA),  the  Board  can 
estimate  the  approximate  number  of 
small  depository  institutions  and  non¬ 
depository  institutions  that  would  be 
subject  to  the  rules.  For  the  majority  of 
HMD  A  respondents  that  are  not 
depository  institutions,  exact  revenue 
information  is  not  available. 

Based  on  the  best  information 
available,  the  Board  makes  the  following 
estimate  of  small  entitieg  that  will  be 
affected  by  this  interim  rule:  According 
to  March  2010  Call  Report  data, 
approximately  8,848  small  depository 
institutions  would  be  subject  to  the  rule. 
Approximately  15,899  depository 
institutions  in  the  United  States  filed 
Call  Report  data,  approximately  11,218 
of  which  had  total  domestic  assets  of 
$J75  million  or  less  and  thus  were 
considered  small  entities  for  purposes  of 
the  RFA.  Of  the  3,898  banks,  523  thrifts, 
6,727  credit  unions,  and  70  branches  of 
foreign  banks  that  filed  Call  Report  data 
and  were  considered  small  entities, 

3,776  banks,  496  thrifts,  4,573  credit 
unions,  and  3  branches  of  foreign  banks, 
totaling  8,848  institutions,  extended 
mortgage  credit.  For  purposes  of  this 
Call  Report  analysis,  thrifts  include 
savings  banks,  savings  and  loan  entities, 
co-operative  banks  and  industrial  banks. 
Further,  1,507  non-depository 
institutions  (independent  mortgage 
companies,  subsidiaries  of  a  depository 
institution,  or  affiliates  of  a  bank 
holding  company)  filed  HMDA  reports 
in  2009  for  2008  lending  activities. 

Based  on  the  small  volume  of  lending 
activity  reported  by  these  institutions, 
most  are  likely  to  be  small  entities.  ‘ 


D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  compliance  requirements  of  the 
interim  rule  are  described  in  part  V  of 
the  SUPPLEMENTARY  INFORMATION.  To 
comply  with  the  revised  rules,  small 
entities  will  be  required  to  modify  their 
procedures  for  making  credit 
disclosures  for  mortgage  loans.  The 
precise  costs  to  small  entities  of 
updating  their  systems  and  disclosures 
are  difficult  to  estimate.  These  costs  will 
depend  on  a  number  of  unknown 
factors,  including,  among  other  things, 
the  specifications  of  the  current  systems 
used  by  such  entities  to  prepare  and 
provide  disclosures,  the  scope  and 
complexity  of  their  mortgage  products, 
the  extent  to  which  they  will  require 
outside  legal  counsel  to  develop 
compliant  disclosures,  and  their 
internal  costs  of  training  personnel. 

E.  Steps  Taken  To  Minimize  the 
Economic  Impact  on  Small  Entities 

The  Board  generally  prescribes  model 
forms  and  clauses  to  facilitate 
compliance  with  its  disclosure 
requirements  under  Regulation  Z.  In 
this  interim  rule,  the  Board  is  adopting 
model  clauses  to  illustrate  the  interest 
rate  and  payment  summary  for  fixed- 
rate  mortgages,  adjustable-  or  step-rate 
mortgages,  mortgages  with  negative 
amortization,  and  mortgages  with 
interest-only  payments,  as  well  as 
model  clauses  to  illustrate  the 
introductory  rate  disclosure,  the  balloon 
payment  disclosure,  and  the  no 
guarantee  to  refinance  statement.  In 
addition,  as  noted  above,  the  Board  is 
affording  small  creditors  and  other 
creditors  the  maximum  possible  time  to 
implement  this  interim  rule’s 
requirements  by  making  compliance 
optional  until  the  statutory  effective 
date.  This  regulatory  flexibility  analysis 
does  not  discuss  alternatives  to  the 
interim  rule  because  the  Board  is 
revising  Regulation  Z  for  the  narrow 
purpose  of  carrying  out  its  mandate  to 
implement  statutory  amendments  to 
TILA. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Consumer  protection. 
Federal  Reserve  System,  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Truth  in  lending. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
preamble^  the  Board  amends  Regulation 
Z,  12  CFR  Part  226,  as  set  forth. below; 


PART  226— TRUTH  IN  LENDING 
(Regulation  Z) 

■  1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604, 
1637(c)(5),  and  1639(1);  Pub.  L.  111-24  §  2, 

123  Stat.  1734. 

Subpart  C — Closed-End  Credit 

■  2.  Section  226.18  is  amended  by 
revising  paragraph  (g)  introductory  text 
and  adding  new  paragraphs  (s)  and  (t) 
to  read  as  follows: 

§  226.1 8  Content  of  disclosures. 

***** 

(g)  Payment  schedule.  Other  than  for 
a  transaction  that  is  subject  to  paragraph 
(s)  of  this  section,  the  number,  amounts, 
and  timing  of  payments  scheduled  to 
repay  the  obligation. 
***** 

(s)  Interest  rate  and  payment 
summary'  for  mortgage  transactions.  For 
a  closed-end  transaction  secured  by  real 
property  or  a  dwelling,  other  than  a 
transaction  secured  by  a  consumer’s 
interest  in  a  timeshare  plan  described  in 
11  U.S.C.  101(53D),  the  creditor  shall 
disclose  the  following  information  about 
the  interest  rate  and  payments: 

(1)  Form  of  disclosures.  The 
information  in  paragraphs  (s)(2)-(4)  of 
this  section  shall  be  in  the  form  of  a 
table,  with  no  more  than  five  columns, 
with  headings  and  format  substantially 
similar  to  Model  Clause  H-4(E),  H-4(F), 
H-4(G),  or  H— 4(H)  in  Appendix  H  to 
this  part.  The  table  shall  contain  only 
the  information  required  in  paragraphs 
(s)(2)-(4)  of  this  section,  shall  be  placed 
in  a  prominent  location,  and  shall  be  in 
a  minimum  10-point  font. 

(2)  Interest  rates — (i)  Amortizing 
loans.  (A)  For  a  fixed-rate  mortgage,  the 
interest  rate  at  consummation. 

(B)  For  an  adjustable-rate  or  step-rate 
mortgage — 

(?)  The  interest  rate  at  consummation 
and  the  period  of  time  until  the  first 
interest  rate  adjustment  may  occur, 
labeled  as  the  “introductory  rate  and 
monthly  payment”; 

(2)  The  maximum  interest  rate  that 
may  apply  during  the  first  five  years 
after  consummation  and  the  earliest 
date  on  which  that  rate  may  apply, 
labeled  as  “maximum  during  first  five 
years”;  and 

(3)  The  maximum  interest  rate  that 
may  apply  during  the  life  of  the  loan 
and  the  earliest  date  on  which  that  rate 
may  apply,  labeled  as  “maximum  ever.” 

(C)  If  the  loan  provides  for  payment 
increases  as  described  in  paragraph 
(s)(3)(i)(B)  of  this  section,  the  intere.st 
rate  in  effect  at  the  time  the  first  such  ’ 
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payment  increase  is  scheduled  to  occur 
and  the  date  on  which  the  increase  will 
occur,  labeled  as  “first  adjustment”  if  the 
loan  is  an  adjustable-rate  mortgage  or, 
otherwise,  labeled  as  “first  increase.” 

(ii)  Negative  amortization  loans.  For  a 
negative  amortization  loan — 

(A)  The  interest  rate  at  consummation 
and,  if  it  will  adjust  after 
consummation,  the  length  of  time  until 
it  will  adjust,  and  the  label 
“introductory”  or  “intro”; 

(B)  The  maximum  interest  rate  that 
could  apply  when  the  consumer  must 
begin  making  fully  amortizing  payments 
under  the  terms  of  the  legal  obligation; 

(C)  If  the  minimum  required  payment 
will  increase  before  the  consumer  must 
begin  making  fully  amortizing 
payments,  the  maximum  interest  rate 
that  could  apply  at  the  time  of  the  first 
payment  increase  and  the  date  the 
increase  is  scheduled  to  occur;  and 

(D)  If  a  second  increase  in  the 
minimum  required  payment  may  occur 
before  the  consumer  must  begin  making 
hilly  amortizing  payments,  the 
maximum  interest  rate  that  could  apply 
at  the  time  of  the  second  payment 
increase  and  the  date  the  increase  is 
scheduled  to  occur. 

(iii)  Introductory  rate  disclosure  for 
amortizing  adjustable-rate  mortgages. 
For  an  amortizing  adjustable-rate 
mortgage,  if  the  interest  rate  at 
consummation  is  less  than  the  fully- 
indexed  rate,  placed  in  a  box  directly 
beneath  the  table  required  by  paragraph 
(s)(l)  of  this  section,  in  a  format 
substantially  similar  to  Model  Clause 
H-4(I)  in  Appendix  H  to  this  part — 

(A)  The  interest  rate  that  applies  at 
consummation  and  the  period  of  time 
for  which  it  applies; 

(B)  A  statement  that,  even  if  market 
rates  do  not  change,  the  interest  rate 
will  increase  at  the  first  adjustment  and 
a  designation  of  the  place  in  sequence 
of  the  month  or  year,  as  applicable,  of 
such  rate  adjustment;  and 

(C)  The  fully-indexed  rate. 

(3)  Payments  for  amortizing  loans — (i) 
Principal  and  interest  payments.  If  all 
periodic  payments  will  be  applied  to 
accrued  interest  and  principal,  for  each 
interest  rate  disclosed  under  paragraph 
(s)(2)(i)  of  this  section — 

(A)  The  corresponding  periodic 
principal  and  interest  payment,  labeled 
as  “principal  and  interest;” 

(B)  If  the  periodic  payment  may 

.  increase  without  regard  to  an  interest 
rate  adjustment,  the  payment  that 
corresponds  to  the  first  such  increase 
and  the  earliest  date  on  which  the 
increase  could  occur; 

(C)  That  an  escrow  account  is 
required,  if  applicable,  and  an  estimate 


of  the  amount  of  taxes  and  insurance, 
including  any  mortgage  insurance;  and 

(D)  The  sum  of  the  amounts  disclosed 
under  paragraphs  (s)(3)(i)(A)  and  (C)  of 
this  section  or  (s)(3)(i)(B)  and  (C)  of  this 
section,  as  applicable,  labeled  as  “total 
estimated  monthly  payment.” 

(ii)  Interest-only  payments.  If  the  loan 
is  an  interest-only  loan,  for  each  interest 
rate  disclosed  under  paragraph  (s){2)(i) 
of  this  section,  the  corresponding 
periodic  payment  and — 

(A)  If  the  payment  will  be  applied  to 
only  accrued  interest,  the  amount 
applied  to  interest,  labeled  as  “interest 
payment,”  and  a  statement  that  none  of 
the  payment  is  being  applied  to 
principal; 

(B)  If  the  payment  will  be  applied  to 
accrued  interest  and  principal,  the 
earliest  date  that  such  payments  will  be 
required  and  an  itemization  of  the 
amount  applied  to  accrued  interest  and 
the  amount  applied  to  principal,  labeled 
as  “interest  payment”  and  “principal 
payment,”  respectively; 

(C)  The  escrow  information  described 
in  paragraph  (s)(3)(i)(C)  of  this  section; 
and 

(D)  The  sum  of  all  amounts  required 
to  be  disclosed  under  paragraphs 
(s)(3)(ii)(A)  and  (C)  of  this  section  or 
(s)(3){ii)(B)  and  (C)  of  this  section,  as 
applicable,  labeled  as  “total  estimated 
monthly  payment.” 

(4)  Payments  for  negative 
amortization  loans.  For  negative 
amortization  loans; 

(i) {A)  The  minimum  periodic 
payment  required  until  the  first 
payment  increase  or  interest  rate 
increase,  corresponding  to  the  interest 
rate  disclosed  under  paragraph 
(s)(2)(ii)(A)  of  this  section; 

(B)  The  minimum  periodic  payment 
that  would  be  due  at  the  first  payment 
increase  and  the  second,  if  any, 
corresponding  to  the  interest  rates 
described  in  paragraphs  (s)(2)(ii}{C)  and 

(D)  of  this  section;  and 

(C)  A  statement  that  the  minimum 
payment  pays  only  some  interest,  does 
not  repay  any  principal,  and  will  cause 
the  loan  amount  to  increase; 

(ii)  The  fully  amortizing  periodic 
payment  amount  at  the  earliest  time 
when  such  a  payment  must  be  made, 
corresponding  to  the  interest  rate 
disclosed  under  paragraph  (s)(2)(ii)(B)  of 
this  section;  and 

(iii)  If  applicable,  in  addition  to  the 
payments  in  paragraphs  (s)(4)(i)  and  (ii) 
of  this  section,  for  each  interest  rate 
disclosed  under  paragraph  (s)(2)(ii)  of 
this  section,  the  amount  of  the  fully 
amortizing  periodic  payment,  labeled  as 
the  “full  payment  option,”  and  a 
statement  that  these  payments  pay  all 
principal  and  all  accrued  interest. 


(5)  Balloon  payments,  (i)  Except  as 
provided  in  paragraph  (s)(5)(ii)  of  this 
section,  if  the  transaction  will  require  a 
balloon  payment,  defined  as  a  payment 
that  is  more  than  two  times  a  regular 
periodic  payment,  the  balloon  payment 
shall  be  disclosed  separately  from  other 
periodic  payments  di.sclosed  in  the  table 
under  this  paragraph  (s),  outside  the 
table  and  in  a  manner  substantially 
similar.to  Model  Clause  H-4(J)  in 
Appendix  H  to  this  part, 

(ii)  If  the  balloon  payment  is 
scheduled  to  occur  at  the  same  time  as 
another  payment  required  to  be 
disclosed  in  the  table  pursuant  to 
paragraph  (s)(3)  or  (s)(4)  of  this  section, 
then  the  balloon  payment  must  be 
disclosed  in  the  table, 

(6)  Special  disclosures  for  loans  with 
negative  amortization.  For  a  negative 
amortization  loan,  the  following 
information,  in  close  proximity  to  the 
table  required  in  paragraph  (s)(l)  of  this 
section,  with  headings,  content,  and 
format  substantially  similar  to  Model 
Clause  H-4(G)  in  Appendix  H  to  this 
part: 

(i)  The  maximum  interest  rate,  the 
shortest  period  of  time  in  which  such 
interest  rate  could  be  reached,  the 
amount  of  estimated  taxes  and 
insurance  included  in  each  payment 
disclosed,  and  a  statement  that  the  loan 
offers  payment  options,  two  of'which 
are  shown. 

(ii)  The  dollar  amount  of  the  increase 
in  the  loan’s  principal  balance  if  the 
consumer  makes  only  the  minimum 
required  payments  for  the  maximum 
possible  time  and  the  earliest  date  on 
which  the  consumer  must  begin  making 
fully  amortizing  payments,  assuming 
that  the  maximum  interest  rate  is 
reached  at  the  earliest  possible  time. 

(7)  Definitions.  For  purposes  of  this 
§226.18(s): 

(i)  The  term  “adjustable-rate 
mortgage”  means  a  transaction  secured 
by  real  property  or  a  dwelling  for  which 
the  annual  percentage  rate  may  increase 
after  consummation. 

(ii)  The  term  “step-rate  mortgage” 
means  a  transaction  secured  by  real 
property  or  a  dwellihg  for  which  the 
interest  rate  will  change  after 
consummation,  and  the  rates  that  will 
apply  and  the  periods  for  which  they 
will  apply  are  known  at  consummation. 

(iii)  The  term  “fixed-rate  mortgage” 
means  a  transaction  secured  by  real 
property  or  a  dwelling  that  is  not  an 
adjustable-rate  mortgage  or  a  step-rate 
mortgage. 

(iv)  The  term  “interest-only”  means 
that,  under  the  terms  of  the  legal 
obligation,  one  or  more  of  the  periodic 
payments  may  be  applied  solely  to 
accrued  interest  and  not  to  loan 
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principal;  an  “interest-only  loan”  is  a 
loan  that  permits  interest-only 
payments. 

(v)  The  term  “amortizing  loan”  means 
a  loan  in  which  payment  of  the  periodic 
payments  does  not  result  in  an  increase 
in  the  principal  balance  under  the  terms 
of  the  legal  obligation;  the  term 
“negative  amortization”  means  payment 
of  periodic  payments  that  will  result  in 
an  increase  in  the  principal  balance 
under  the  terms  of  the  legal  obligation; 
the  term  “negative  amortization  loan” 
means  a  loan  that  permits  payments 
resulting  in  negative  amortization,  other 
than  a  reverse  mortgage  subject  to 
§226.33. 

(vi)  The  term  “fully-indexed  rate” 
means  the  interest  rate  calculated  using 
the  index  value  and  margin  at  the  time 
of  consummation. 

(t)  “No-guarantee-to-refinance” 
statement.  (1)  Disclosure.  For  a  closed- 


end  transaction  secured  by  real  property 
or  a  dwelling,  other  than  a  transaction 
secured  by  a  consumer’s  interest  in  a 
timeshare  plan  described  in  11  U.S.C. 
101(53D),  the  creditor  shall  disclose  a 
statement  that  there  is  no  guarantee  the 
consumer  can  refinance  the  transaction 
to  lower  the  interest  rate  or  periodic 
payments. 

(2)  Format.  The  statement  required  by 
paragraph  {t)(l)  of  this  section  must  be 
in  a  form  substantially  similar  to  Model 
Clause  H-4(K)  in  Appendix  H  to  this 
part. 

■  3.  Appendix  H  to  Part  226  is  amended 
by: 

■  A.  Adding  entries  for  H-4(E)  through 
H-4{K)  to  the  table  of  contents  at  the 
beginning  of  the  appendix;  and 

■  B.  Adding  new  Model  Clauses  H-4(E) 
through  H-4(K)  in  numerical  order. 


Appendix  H  to  Part  226 — Closed-End 
Model.  Forms  and  Clauses 
***** 

H-4(E) — Fixed-Rate  Mortgage  Interest  Rate 
and  Payment  Summary  Model  Clause 
(§226.18(s)) 

H-4(F) — Adjustable-Rate  Mortgage  or  Step- 
Rate  Mortgage  Interest  Rate  and  Payment 
Summary  Model  Clause  (§226.18(s)) 
H-4(G) — Mortgage  with  Negative 

Amortization  Interest  Rate  and  Payment 
Summary  Model  Clause  (§  226.18(s)) 
H-4(H) — Fixed-Rate  Mortgage  with  Interest- 
Only  Interest  Rate  and  Payment 
Summary  Model  Clause  {§  226.1 8(s)) 
H-4(I) — Adjustable-Rate  Mortgage 

Introductory  Rate  Disclosure  Model 
Clause  (§  226.18(s)(2)(iii)) 

H— 4(J) — Balloon  Payment  Disclosure  Model 
Clause  (§226.18(s)(5)) 

H-4(K) — No  Guarantee  to  Refinance 

Statement  Model  Clause  (§  226.18(t)) 
***** 

BILLING  CODE  P 


H-4(El  Fixed  Rate  Mortgage  Interest  Rate  and  Payment  Summary  Model  Clause 


INTEREST  RATE  AND  PAYMENT  SUMMARY 


Interest  Rate 


Principal  +  Interest  Payment 

Est  Taxes  +  Insurance  (Escrow) 

'•  [Includes  private]  Mortgage  Insurance] 


Total  Est.  Monthly  Payment 
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H-41F1  Adjustable-Rate  Mortgage  or  Step-Rate  Mortgage  Interest  Rate  and  Payment  Summary  Model 


INTEREST  RATE  AND  PAYMENT  SUMMARY 


Interest  Rate 

Principal  +  Interest  Payment 


Est.  Taxes  +  Insurance  [(Escrow)] 

•  [Includes  [Private]  Mortgage  Insurance] 

Total  Est.  Monthly  Payment 


INTEREST  RATE  AND  PAYMENT  SUMMARY 

[This  loan  offers  you  several  monthly  payment  options.  The  table  below  shows  you  what  your  payments  would  be  under 
two  of  these  options  if  the  interest  rate  reached  its  maximum  of _ %  in  the  (period)  of  this  loan  ] 

[All  payments  shown  in  the  table  include  $ _ for  estimated  taxes  and  insurance  [(escrow)]. 

*■  . >  *  ^  ^1  j  (1st  acgM^nney^)!  ^  aftw 


Full  Payment  Option 

MorMy  payments  cover  M  principat  and  irterest 

Minimum  Payment  Option 

/nrria/  montNy  payments  cover  no  principal  and 
only  some  interest  and  increase  your  loan  amount 


_%  irirdrorato}] 


_%  (ffsx.  ever) 


You  wHI  borrow  an  additional  $ _ by  (date) 

if  you  make  only  minimum  payments  on  tf?/s  loan. 
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H-4<H)  Fixed  Rate  Mortgage  with  Interest  Only  Interest  Rate  and  Payment  Summary  Model  Clause 


INTEREST  RATE  AND  PAYMENT  SUMMARY 


BILLING  CODE  C 

H-4(l) — Introductory  Rate  Model  Clause 
(Introductoiy'  Rate  Notice 
You  have  a  discounted  introductory  rate  of 
%  that  ends  after  (period). 

In  the  (period  in  sequence),  even  if  market 
rates  do  not  change,  this  rate  will  increase 
to  __  _  %.) 

H-4(n — Balloon  Payment  Model  Clause 
(Final  Balloon  Payment  due  (date): 

S  _ 1  ' 

H-4(K) — “No-Guarantee-to-Refinance” 
Statement  Model  Clause 

There  is  no  guarantee  that  you  will  be  able 
to  refinance  to  lower  your  rate  and  payments. 

ic  it  ic  -k  -k 

m  4.  In  Supplement  I  to  Part  226: 

■  A.  Under  Section  226.17 — General 
Disclosure  Requirements,  17{a}  Form  of 
disclosures.  Paragraph  17(a)(1), 
paragraph  1  is  revised. 

■  B.  Under  Section  226.18 — Content  of 
Disclosures,  18(g)  Payment  schedule, 
paragraph  6  is  added,  and  an  entr^'  for 
18(s)  Interest  rate  and  payment 
summary'  for  mortgage  transactions  is 
added. 

■  C.  Under  Appendixes  G  and  H — 
Open-End  and  Closed-End  Model  Forms 
and  Clauses,  paragraph  1  is  revised. 

■  D.  Under  Appendix  H — Closed-End 
Model  Forms  and  Clauses,  paragraph  7 
is  revised. 

The  additions  and  revisions  read  as 
follows: 

Supplement  I  to  Part  226 — Official  Staff 
Interpretations 
***** 

Subpart  C — Closed-End  Credit 

k  k  k  k  k 

Section  226. 1 7 — General  Disclosure 
Requirements 

1 7(a)  Form  of  disclosures. 

Paragraph  17(a)(1). 


1.  Clear  and  conspicuous.  This  standard 
requires  that  disclosures  be  in  a  reasonably 
understandable  form.  For  example,  while  the 
regulation  requires  no  mathematical 
progression  or  format,  the  disclosures  must 
be  presented  in  a  way  that  does  not  obscure 
the  relationship  of  the  terms  to  each  other. 

In  addition,  although  no  minimum  type  size 
is  mandated  (except  for  the  interest  rate  and 
payment  summary  for  mortgage  transactions 
required  by  §  228.1 8(s)),  the  disclosures  must 
be  legible,  whether  typewritten,  handwritten, 
or  printed  by  computer. 
***** 

Section  226.18 — Content  of  Disclosures 
***** 

18(g)  Payment  schedule. 
***** 

6.  Mortgage  transactions.  Section  226.18(g) 
applies  only  to  closed-end  transactions  other 
than  transactions  that  are  subject  to 
§  226.18(s).  Section  226.18(s)  applies  to 
closed-end  transactions  secured  by  real 
property  or  a  dwelling.  Thus,  if  a  closed-end 
consumer  credit  transaction  is  secured  by 
real  property  or  a  dwelling,  the  creditor 
discloses  an  interest  rate  and  payment 
summary  table  in  accordance  with  §  226.18(s) 
and  does  not  observe  the  requirements  of 
§  226.18(g).  On  the  other  hand,  if  a  closed- 
end  consumer  credit  transaction  is  not 
secured  by  real  property  or  a  dwelling,  the 
creditor  disclo.ses  a  payment  schedule  in 
accordance  with  §  226.18(g)  and  does  not 
observe  the  requirements  of  §  226.18(s). 
***** 

18(s)  Interest  rate  and  payment  summary 
for  mortgage  transactions. 

1.  In  general.  Section  226.18(s)  prescribes 
format  and  content  for  disclosure  of  interest 
rates  and  monthly  (or  other  periodic) 
payments  for  mortgage  loans.  The 
information  in  §226.18(s)(2)-(4)  is  required 
to  be  in  the  form  of  a  table,  except  as 
otherwise  provided,  with  headings  and 
format  substantially  similar  to  Model  Clause 
H-4(E),  H^(F),  H-4(G),  or  H-4(H)  in 
Appendix  H  to  this  part.  A  disclosure  that 
does  not  include  the  shading  shown  in  a 
model  clause  but  otherwise  follows  the 
model  clause’s  headings  and  format  is 


substantially  similar  to  that  model  clause.  In 
all  cases,  the  table  should  have  no  more  than 
five  vertical  columns  corresponding  to 
applicable  interest  rates  at  various  times 
during  the  loan’s  term:  corresponding 
payments  would  be  shown  in  horizontal 
rows.  Certain  loan  types  and  terms  are 
defined  for  purposes  of  §  226.18(s)  in 
§226.18(s)(7). 

2.  Amortizing  loans.  Loans  described  as 
amortizing  in  §§  226.18(s)(2)(i)  and 
226.18(s)(3)  include  interest-only  loans  if 
they  do  not  also  permit  negative 
amortization.  (For  rules  relating  to  loans  with 
balloon  payments,  see  §  226.18(s)(5)).  If  an 
amortizing  loan  is  an  adjustable-rate 
mortgage  with  an  introductory  rate  (less  than 
the  fully-indexed  rate),  creditors  must 
provide  a  special  explanation  of  introductory 
rates.  See  §  226.18(s)(2)(iii). 

3.  Negative  amortization.  For  negative 
amortization  loans,  creditors  must  follow  the 
rules  in  §§  226.18(s)(2)(ii)  and  226.18(s)(4)  in 
disclosing  interest  rates  and  monthly 
payments.  Loans  with  negative  amortization 
also  require  special  explanatory  disclosures 
about  rates  and  payments.  See  §  226.18(s)(6). 
Loans  with  negative  amortization  include 
“payment  option”  loans,  in  which  the 
consumer  is  permitted  to  make  minimum 
payments  that  will  cover  only  some  of  the 
interest  accruing  each  month.  See  also 
comment  17(c)(l)-12,  regarding  graduated- 
payment  adjustable-rate  mortgages. 

18(s)(2)  Interest  rates. 

18(s)(2)(i)  Amortizing  loans. 

Paragraph  18(s)(2)(i)(A). 

1.  Fixed  rate  loans — payment  increases. 
Although  the  interest  rate  will  not  change 
after  consummation  for  a  fixed-rate  loan, 
some  fixed-rate  loans  may  have  periodic 
payments  that  increase  after  consummation. 
For  example,  the  terms  of  the  legal  obligation 
may  permit  the  consumer  to  make  interest- 
only  payments  for  a  specified  period  such  as 
the  first  five  years  after  consummation.  In 
such  cases,  the  creditor  must  include  the 
increased  payment  under  §  226.18(s)(3)(ii)(B) 
in  the  payment  fow,  and  must  show  the 
interest  rate  in  the  column  for  that  payment, 
even  though  the  rate  has  not  changed  since 
consummation.  See  also  comment  17(c)(1)-, 
13,  regarding  growth  equity  mortgages. 
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Paragraph  18(s)l2)(i)(B). 

1.  Adjustable-rate  mortgages  and  step-rate 
mortgages.  Creditors  must  disclose  more  than 
one  interest  rate  for  adjustable-rate  mortgages 
and  step-rate  mortgages,  in  accordance  with 

§  226.18(s)(2)(i)(B).  Creditors  must  assume 
that  an  adjustable-rate  mortgage’s  interest 
rate  will  increase  after  consummation  as 
rapidly  as  possible,  taking  into  account  the 
terms  of  the  legal  obligation. 

2.  Maximum  interest  rate  during  first  five 
years — adjustable-rate  mortgages  and  step- 
rate  mortgages.  The  creditor  must  disclose 
the  maximum  rate  that  could  apply  during 
the  first  five  years  after  consummation.  If 
there  are  no  interest  rate  caps  other  than  the 
maximum  rate  required  under  §  226.30,  then 
the  creditor  should  disclose  only  the  rate  at 
consummation  and  the  maximurn  rate.  Such 
a  table  would  have  only  two  columns. 

i.  For  an  adjustable-rate  mortgage,  the 
creditor  must  take  into  account  any  interest 
rate  caps  when  disclosing  the  maximum 
interest  rate  during  the  first  five  years.  The 
creditor  must  also  disclose  the  earliest  date 
on  which  that  adjustment  may  occur. 

ii.  If  the  transaction  is  a  step-rate  mortgage, 
the  creditor  should  disclose  the  rate  that  will 
apply  after  consummation.  For  example,  the 
legal  obligation  may  provide  that  the  rate  is 

6  percent  for  the  first  two  years  following 
consummation,  and  then  increases  to  7 
percent  for  at  least  the  next  three  years.  The 
creditor  should  disclose  the  maximum  rate 
during  the  first  five  years  as  7  percent  and 
the  date  on  which  the  rate  is  scheduled  to 
increase  to  7  percent. 

3.  Maximum  interest  rate  at  any  time.  The 
creditor  must  disclose  the  maximum  rate  that 
could  apply  at  any  time  during  the  term  of 
the  loan  and  the  earliest  date  on  which  the 
maximum  rate  c;ould  apply. 

i.  For  an  adjustable-rate  mortgage,  the 
creditor  must  take  into  account  any  interest 
rate  caps  in  disclosing  the  maximum  interest  _ 
rate.  For  example,  if  the  legal  obligation 
provides  that  at  each  annual  adjustment  the 
rate  may  increase  by  no  more  than  2 
percentage  points,  the  creditor  must  take  this 
limit  into  account  in  determining  the  earliest 
date  on  which  the  maximum  possible  rate 
may  be  reached. 

ii.  For  a  step-rate  mortgage,  the  creditor 
should  disclose  the  highest  rate  that  could 
apply  under  the  terms  of  the  legal  obligation 
and  the  date  on  which  that  rate  will  first 
apply. 

Paragraph  18(s)(2)(i)(C). 

1.  Payment  increases.  For  some  loans,  the 
payment  may  increase  following 
consummation  for  reasons  unrelated  to  an 
interest  rate  adjustment.  For  example,  an 
adjustable-rate  mortgage  may  have  an 
introductory  fixed-rate  for  the  first  five  years 
following  consummation  and  permit  the 
borrower  to  make  interest-only  payments  for 
the  first  three  years.  Under 
§  226.18(sK3Kii)(B),  the  creditor  must 
disclose  the  first  payment  that  will  be 
applied  to  both  principal  and  interest.  In 
such  a  case,  §  226.18(s){2)(i)(C)  requires  that 
the  creditor  also  disclose  the  interest  rate  that 
corresponds  to  the  first  payment  of  principal 
and  interest,  even  though  the  interest  rate 
will  not  adjust  at  that  time.  The  table  would 
show,  from  left  to  ri^ht:  The  interest  rate  and 


payment  at  consummation  with  the  payment 
itemized  to  show  that  the  payment  is  being 
applied  to  interest  only;  the  interest  rale  and 
payment  when  the  interest-only  option  ends; 
the  maximum  interest  rate  and  payment 
during  the  first  five  years;  and  the  maximum 
possible  interest  rate  and  payment. 

18(s)(2l(ii)  Negative  amortization  loans. 

1 .  Rate  at  consummation.  In  all  cases  the 
interest  rate  in  effect  at  consummation  must 
be  disclosed,  even  if  it  will  apiply  only  for  a 
short  period  such  as  one  month. 

2.  Rates  for  adjustable-rate  mortgages.  The 
creditor  must  assume  that  interest  rates  rise 
as' quickly  as  possible  after  consummation,  in 
accordance  with  any  interest  rate  caps  under 
the  legal  obligation.  For  adjustable-rate 
mortgages  with  no  rate  caps  except  a  life-time 
maximum,  creditors  must  assume  that  the 
interest  rate  reaches  the  maximum  at  the  first 
adjustment.  For  example,  assume  that  the 
legal  obligation  provides  for  an  interest  rate 
at  consummation  of  1.5  percent.  One  month 
after  consummation,  the  interest  rate  adjusts 
and  will  adjust  monthly  thereafter,  according 
to  changes  in  the  index.  The  consumer  may 
make  payments  that  cover  only  part  of  the 
interest  accrued  each  month,  until  the  date 
the  principal  balance  reaches  115  percent  of 
its  original  balance,  or  until  the  end  of  the 
fifth  year  after  consummation,  whichever 
comes  first.  The  maximum  possible  rate  is 
10.5  percent.  No  other  limits  on  interest  rates 
apply.  The  minimum  required  payment 
adjusts  each  year,  and  may  increase  by  no 
more  than  7.5  percent  over  the  previous 
year’s  payment.  The  creditor  should  disclose 
the  following  rates  and  the  dates  when  they 
are  scheduled  to  occur:  A  rate  of  1.5  percent 
for  the  first  month  following  consummation 
and  the  minimum  payment;  a  rate  of  10.5 
percent,  and  the  corresponding  minimum 
payment  taking  into  account  the  7.5  percent 
limit  on  payment  increases,  at  the  beginning 
of  the  second  year;  and  a  rate  of  10.5  percent 
and  the  corresponding  minimum  payment 
taking  into  account  the  7.5  percent  payment 
increase  limit,  at  the  beginning  of  the  third 
year.  The  creditor  also  must  disclose  the  rate 
of  10.5  percent,  the  fully  amortizing 
payment,  and  the  date  on  which  the 
consumer  must  first  make  such  a  payment 
under  the  terms  of  the  legal  obligation. 

18(s)(2)(iii)  Introductory  rate  disclosure 
for  amortizing  adjustable-rate  mortgage. 

1.  Introductory  rate.  In  some  adjustable- 
rate  mortgages,  creditors  may  set  an  initial 
interest  rate  that  is  lower  than  the  fully- 
indexed  rate  at  consummation.  For 
amortizing  loans  with  an  introductory  rate, 
creditors  mu.st  disclo.se  the  information 
required  in  §  226.18(s)(2){iii)  directly  below 
the  table. 

Paragraph  18(s)(2)(iii)(B). 

1.  Place  in  sequence.  “Designation  of  the 
place  in  sequence”  refers  to  identifying  the 
month  or  year,  as  applicable,  of  the  change 
in  the  rate  resulting  from  the  expiration  of  an 
introductory  rate  by  its  place  in  the  sequence 
of  months  or  years,  as  applicable,  of  the 
transaction’s  term.  For  example,  if  a 
transaction  has  a  discounted  rate  for  the  first 
three  years,  §  226.18(s){2)(iii)(B)  requires  a 
statement  such  as,  “In  the  fourth  year,  even 
if  market  rates  do  not  change,  this  rate  will 
increase  to _ %.” 


Paragraph  18(s)(2)(iii)(C). 

1.  Fully-indexed  rate.  The  fully-indexed 
rate  is  defined  in  §  226.18(sK7)  as  the  index 
plus  the  margin  at  consummation.  For 
purpo.ses  of  §  226.18(s)(2)(iii)lC),  “at 
consummation”  refers  to  disclosures 
delivered  at  consummation,  or  three  business 
days  before  consummation  pursuant  to 
§  226.19(a)(2)(ii);  for  early  disclosures 
delivered  within  three  business  days  after 
receipt  of  a  consumer’s  application  pursuant 
to  §  226.19(a)(1),  the  fully-indexed  rate 
disclosed  under  §  226.18(s)(2)(iii)(C)  may  be 
based  on  the  index  in  effect  at  the  time  the 
disclosures  are  provided.  The  index  in  effect 
at  consummation  (or  at  the  time  of  early 
disclosures)  need  not  be  used  if  a  contract 
provides  for  a  delay  in  the  implementation  of 
changes  in  an  index  value.  For  example,  if 
the  contract  specifies  that  rate  changes  are 
based  on  the  index  value  in  effect  45  days 
before  the  change  date,  creditors  may  use  any 
index  value  in  effect  during  the  45  days 
before  consummation  (or  any  earlier  date  of 
disclosure)  in  calculating  the  fully-indexed 
rate  to  be  disclosed. 

1 8(s)(3)  Payments  for  amortizing  loans. 

1.  Payments  corresponding  to  interest 
rates.  Creditors  must  disclose  the  periodic 
payment  that  corresponds  to  each  interest 
rate  disclosed  under  §  226.18(s)(2)(i)(A)-(C). 
The  corresponding  periodic  payment  is  the 
regular  payment  for  each  such  interest  rate, 
without  regard  to  any  final  payment  that 
differs  from  others  because  of  the  rounding 
of  periodic  payments  to  account  for  payment 
amounts  including  fractions  of  cents.  Balloon 
payments,  however,  must  be  disclosed  as 
provided  in  §  226.18(s)(5). 

2.  Principal  and  interest  payment  amounts; 
examples. 

i.  For  fixed-rate  interest-only  transactions, 

§  226.18(s)(3)(ii)(B)  requires  scheduled 
increases  in  the  regular  periodic  payment 
amounts  to  be  disclosed  along  with  the  date 
of  the  increase.  For  example,  in  a  fixed-rate 
interest-only  loan,  a  scheduled  increase  in 
the  payment  amount  from  an  interest-only 
payment  to  a  fidly  amortizing  payment  must 
be  di.sclosed.  Similarly,  in  a  fixed-rate 
balloon  loan,  the  balloon  payment  must  be 
disclosed  in  accordance  with  §226.18(s)(5). 

ii.  For  adjustable-rate  mortgage 
transactions,  §  226.18(s)(3)(i)(A)  requires  that 
for  each  interest  rate  required  to  be  disclosed 
under  §  226.18(s)(2)(i)  (the  interest  rate  at 
consummation,  the  maximum  rate  during  the 
first  five  years,  and  the  maximum  possible 
rate)  a  corresponding  payment  amount  must 
be  disclosed. 

iii.  The  format  of  the  payment  di.sclosure 
varies  depending  on  whether  all  regular 
periodic  payment  amounts  will  include 
principal  and  interest,  and  whether  there  will 
be  an  escrow  account  for  taxes  and 
insurance. 

Paragraph  18(s)(3)(iUC). 

1.  Taxes  and  insurance.  An  estimated 
payment  amount  for  taxes  and  insurance 
must  be  disclosed  if  the  creditor  will 
establish  an  escrow  account  for  such 
amounts.  The  payment  amount  must  include 
estimated  amounts  for  property  taxes  and 
premiums  for  mortgage-related  insurance 
required  by  the  creditor,  such  as  in.surance 
against  loss  of  or  damage  to  property,  or 
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against  liability  arising  out  of  the  ownership 
or  use  of  the  property,  or  insurance 
protecting  the  creditor  against  the  consumer’s 
default  or  other  credit  loss.  Premiums  for 
credit  insurance,  debt  suspension  and  debt 
cancellation  agreements,  however,  should 
not  be  included.  Except  for  periodic  mortgage 
insurance  premiums  included  in  the  escrow 
payment  under  §226.18(s)(3)(i)(C),  amounts 
included  in  the  escrow  payment  disclo.sure 
such  as  property  taxes  and  homeowner’s 
insurance  generally  are  not  finance  charges 
under  §  226.4  and.  therefore,  do  not  affect 
other  disclosures,  including  the  finance 
charge  and  annual  percentage  rate. 

2.  Mortgage  insurance.  Payment  amounts 
under  §226.18(s)(3)(i)  should  reflect  the 
consumer’s  mortgage  insurance  payments 
until  the  date  on  which  the  creditor  must 
automatically  terminate  coverage  under 
applicable  law,  even  though  the  consumer 
may  have  a  right  to  request  that  the  insurance 
be  cancelled  earlier.  The  payment  amount 
must  reflect  the  terms  of  the  legal  obligation, 
as  determined  by  applicable  state  or  other 
law.  For  example,  assume  that  under 
applicable  law,  mortgage  insurance  must 
terminate  after  the  130th  scheduled  monthly 
payment,  and  the  creditor  collects  at  closing 
and  places  in  escrow  two  months  of 
premiums.  If,  under  the  legal  obligation,  the 
creditor  will  include  mortgage  insurance 
premiums  in  130  payments  and  refund  the 
escrowed  pa\mients  when  the  insurance  is 
terminated,  payment  amounts  disclosed 
through  the  130th  payment  should  reflect 
premium  payments.  If,  under  the  legal 
obligation,  the  creditor  will  apply  the  amount 
■  escrowed  to  the  two  final  insurance 

payments,  payments  disclosed  through  the 
128th  payment  should  reflect  premium 
payments.  The  escrow  amount  reflected  on 
the  disclosme  should  include  mortgage 
insurance  premiums  even  if  they  are  not 
escrowed  and  even  if  there  is  no  escrow 
account  established  for  the  transaction. 

Paragraph  J8(s)(3)(i)(D). 

1.  Total  monthly  payment.  For  amortizing 
loans,  each  column  should  add  up  to  a  total 
estimated  payment.  The  total  estimated 
payment  amount  should  be  labeled.  If 
periodic  payments  are  not  due  monthly,  the 
creditor  should  use  the  appropriate  term 
such  as  “quarterly”  or  “annually.” 

18(s)(3)(ii)  Interest-only  payments. 

1.  Interest-only  loans  that  are  also  negative 
amortization  loans.  The  rules  in 
§  226.18(s)(3)(ii)  for  disclosing  payments  on 
interest-only  loans  apply  only  if  the  loan  is 
not  also  a  negative  amortization  loan.  If  the 
loan  is  a  negative  amortization  loan,  even  if 
it  also  has  an  interest-only  feature,  payments 
are  disclosed  under  the  rules  in 
§226.18{s)(4). 

Paragraph  18(s)(3)(ii)(C). 

1.  Escrows.  See  the  commentary  under 
§  226.18(s)(3)(i)(C)  for  guidance  on  escrows 
for  purposes  of  §  226.18(s)(3)(ii){C). 

1 8(s)(4)  Payments  for  negative 
I  amortization  loans. 

I  1.  Table.  Section  226.18(sKl)  provides  that 

I  tables  shall  include  only  the  information 

I  required  in  §  226.18(s)(2)-(4).  Thus,  a  table 

I  for  a  negative  amortization  loan  must  contain 
j  no  more  than  two  horizontal  rows  of 
I  payments  and  no  more  than  five  vertical 

I  columns  of  interest  rates. 


2.  Payment  amounts.  The  payment 
amounts  disclosed  under  §  226.18(s){4)  are 
the  minimum  or  fully  amortizing  periodic 
payments,  as  applicable,  corresponding  to 
the  intere.st  rates  disclosed  under 
§  226.18(sK2)(ii).  The  corresponding  periodic 
payment  is  the  regular  payment  for  each  such 
interest  rate,  without  regard  to  any  final 
payment  that  differs  from  the  rest  because  of 
the  rounding  of  periodic  payments  to  account 
for  payment  amounts  including  fractions  of 
cents. 

Paragraph  18(s)(4)(i). 

1.  Minimum  required  payments.  In  one  row 
of  the  table,  the  creditor  must  disclose  the 
minimum  required  payment  in  each  column 
of  the  table,  corresponding  to  each  interest 
rate  or  adjustment  required  in 
§  226.18(s)(2l{ii).  The  payments  in  this  row 
must  be  calculated  based  on  an  assumption 
that  the  consumer  makes  the  minimum 
required  payment  for  as  long  as  possible 
under  the  terms  of  the  legal  obligation.  This 
row  should  be  identified  as  the  minimum 
payment  option,  and  the  statement  required 
by  §  226.18(s)(4)(i)(C)  should  be  included  in 
the  heading  for  the  row. 

Paragraph  18(s)(4)(iii). 

1.  Fully  amortizing  payments.  In  one  row 
of  the  table,  the  creditor  must  disclose  the 
fully  amortizing  payment  in  each  column  of 
the  table,  corresponding  to  each  interest  rate 
required  in  §  226.18(s)(2)(ii).  The  creditor 
must  assume,  for  purposes  of  calculating  the 
amounts  in  this  row  that  the  consumer  makes 
only  fully  amortizing  payments  starting  with 
the  first  scheduled  payment. 

18(s)(5)  Balloon  payments. 

1.  General.  A  balloon  payment  is  one  that 
is  more  than  two  times  the  regular  periodic 
payment.  In  a  reverse  mortgage  transaction, 
the  single  payment  is  not  considered  a 
balloon  payment.  A  balloon  payment  must  be 
disclosed  outside  and  below’  the  table,  unless 
the  balloon  payment  coincides  with  an 
interest  rate  adjustment  or  a  scheduled 
payment  increase.  In  those  cases,  the  balloon 
payment  must  be  disclosed  in  the  table. 

1 8(s)(6)  Special  disclosures  for  loans  with 
negative  amortization. 

1.  Escrows.  See  the  commentary  under 
§  226.18(s)(3){i)(C)  for  guidance  on  escrows 
for  purposes  of  §  226.18(s)(6).  Under  that 
guidance,  because  mortgage  insurance 
payments  decline  over  a  loan’s  term,  the 
payment  alnounts  shown  in  the  table  should 
reflect  the  mortgage  insurance  payment  that 
will  be  applicable  at  the  time  each  disclosed 
periodic  payment  will  be  in  effect. 
Accordingly,  the  disclosed  mortgage 
insurance  payment  w'ill  be  zero  if  it 
corresponds  to  a  periodic  payment  that  will 
occur  after  the  creditor  will  be  legally 
required  to  terminate  mortgage  insurance.  On 
the  other  hand,  because  only  one  escrow 
amount  is  disclosed  under  §  226.18(s){6)  for 
negative  amortization  loans  and  escrows  are 
not  itemized  in  the  payment  amounts,  the 
single  escrow  amount  disclosed  should 
reflect  the  mortgage  insurance  amount  that 
will  be’  collected  at  the  outset  of  the  loan’s 
term,  even  though  that  amount  will  decline 
in  the  future  and  ultimately  will  be 
discontinued  pursuant  to  the  terms  of  the 
mortgage  insurance  policy. 
***** 


Appendixes  G  and  H — Open-End  and 
Closed-End  Model  Forms  and  Clauses 

1 .  Permissible  changes.  Although  use  of  the 
model  forms  and  clauses  is  not  required, 
creditors  using  them  properly  will  be  deemed 
to  be  in  compliance  with  the  regulation  with 
regard  to  those  disclosures.  Creditors  may 
make  certain  changes  in  the  format  or  content 
of  the  forms  and  clauses  and  may  delete  any 
disclosures  that  are  inapplicable  to  a 
transaction  or  a  plan  without  losing  the  act’s 
protection  from  liability,  except  formatting 
changes  may  not  be  made  to  model  forms  and 
samples  in  H-18,  H-19,  H-20,  H-21,  H-22, 
H-23,  G-2(A),  G-3(A),  G-4(A),  G-IO(AHE), 
G— 17(A)-(D),  G-18(A)  (except  as  permitted 
pursuant  to  §  226.7(b)(2)),  C^18(B)-(C),  G-19, 
G-20,  and  G— 21,  or  to  the  model  clauses  in 
H-4(E),  H-4(F),  H-4(G),  and  H-4(H).  The 
rearrangement  of  the  model  forms  and 
clauses  may  not  be  so  extensive  as  to  affect 
the  substance,  clarity,  or  meaningful 
sequence  of  the  forms  and  clauses.  Creditors 
making  revisions  with  that  effect  will  lose 
their  protection  from  civil  liability.  Except  as 
otherwise  specifically  required,  acceptable 
changes  include,  for  example: 

i.  Using  the  first  person,  instead  of  the 
second  person,  in  referring  to  the  borrower. 

ii.  Using  “borrower”  and  “creditor”  instead 
of  pronouns. 

iii.  Rearranging  the  sequences  of  the 
disclosures. 

iv.  Not  using  bold  type  for  headings. 

V.  Incorporating  certain  state  “plain 

English”  requirements. 

vi.  Deleting  inapplicable  disclosures  by 
whiting  out,  blocking  out,  filling  in  “N/A” 

(not  applicable)  or  “0,”  crossing  out,  leaving 
blanks,  checking  a  box  for  applicable  items, 
or  circling  applicable  items.  (This  should 
permit  use  of  Multipurpose  standard  forms.) 

vii.  Using  a  vertical,  rather  than  a 
horizontal,  format  for  the  boxes  in  the  closed- 
end  disclosures. 

*  *  *  ■  *  * 

Appendix  H — Closed-End  Model  Forms 
and  Clauses 
***** 

7.  Models  H-4(D)  through  H-4(}j.  These 
model  clauses  illustrate  certain  notices, 
statements,  and  other  disclosures  required  as 
follows: 

i.  Model  H-4(D)  illustrates  the  adjustment 
notice  required  under  §  226.20(c),  and 
provides  examples  of  payment  change 
notices  and  annual  notices  of  interest  rate 
changes. 

ii.  Model  H-4(E)  illustrates  the  interest  rate 
and  payment  summary  table  required  under 
§  226.18(s)  for  a  fixed-rate  mortgage 
transaction. 

iii.  Model  H— 4(F)  illustrates  the  interest 
rate  and  payment  summary  table  required 
under  §  226.18(s)  for  an  adjustable-rate  or  a 
step-rate  mortgage  transaction. 

iv.  Model  H-4(G)  illustrates  the  interest 
rate  and  payment  summary  table  required 
under  §  226.18(s)  for  a  mortgage  transaction 
with  negative  amortization. 

V.  Model  H-4(H)  illustrates  the  interest  rate 
and  payment  summary  table  required  under 
§  226.18(s)  for  a  fixed-rate,  interest-only 
mortgage  transaction. 
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vi.  Model  H-4(I)  illustrates  the 
introductory  rate  disclosure  required  by 
§  226.18(s)(2)(iii)  for  an  adjustable-rate 
mortgage  transaction  with  an  introductory 
rate. 

vii.  Model  H-4(J)  illustrates  the  balloon 
payment  disclosure  required  by  §  226.18{s)(5) 
for  a  mortgage  transaction  with  a  balloon 
payment  term. 

viii.  Model  H-4(K)  illustrates  the  no- 
guarantee-to-refinance  statement  required  by 
§  226.18{t)  for  a  mortgage  transaction. 

*  *  ic  *  * 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  13,  2010. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  2010-20663  Filed  9-23-10;  8:45  am] 

BILLING  CODE  P 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 
[Docket  No.  R-1378] 

Regulation  Z;  Truth  in  Lending 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  official  staff 
commentary. 

SUMMARY:  The  Board  is  publishing  final 
rules  amending  Regulation  Z  (Truth  in 
Lending).  The  final  rule  implements 
Section  131(g)  of  the  Truth  in  Lending 
Act  (TILA),  which  was  enacted  on  May 
20,  2009,  as  Section  404(a)  of  the 
Helping  Families  Save  Their  Homes 
Act.  TILA  Section  131(g)  became 
effective  immediately  upon  enactment 
and  established  a  new  requirement  for 
notifying  consumers  of  the  sale  or 
transfer  of  their  mortgage  loans. 

Consistent  with  the  statute,  the  final 
rule  requires  a  purchaser  or  assignee 
that  acquires  a  loan  to  provide  the 
disclosures  in  writing  no  later  than  30 
days  after  the  date  on  which  the  loan 
was  sold,  transferred  or  assigned. 
Certain  exceptions  may  apply  if  the 
covered  person  transfers  or  assigns  the 
loan  to  another  party  on  or  before  the 
30th  day. 

DATES:  Effective  Date.  This  final  rule  is 
effective  on  January  1,  2011. 

Mandatory  Compliance  Date.  The 
mandatory  compliance  date  is  January 
1,  2011.  Covered  persons  may 
immediately  comply  with  this 
amendment  or  continue  to  comply  with 
12  CFR  226.39  until  the  mandatory 
compliance  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jelena  McWilliams,  Attorney,  or  Paul 
Mondor,  Senior  Attorney;  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 


Reserve  System,  Washington,  DC  20551, 
at  (202)  452-2412  or  (202)  452-3667. 

For  users  of  Telecommunications 
Device  for  the  Deaf  (TDD)  only,  contact 
(202)  263^869. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Truth  in  Lending  Act  (TILA),  15 
U.S.C.  1601  et  seq.,  seeks  to  promote  the 
informed  use  of  consumer  credit  by 
requiring  disclosures  about  its  costs  and 
terms.  TILA  requires  additional 
disclosures  for  loans  secured  by 
consumers’  homes  and  permits 
consumers  to  rescind  certain 
transactions  that  involve  their  principal 
dwelling.  TILA  directs  the  Board  to 
prescribe  regulations  to  carry  out  its 
purposes.  TILA  specifically  authorizes 
the  Board,  among  other  things,  to  issue 
regulations  that  contain  such 
classifications,  differentiations,  or  other 
provisions,  or  that  provide  for  such 
adjustments  and  exceptions  for  any 
class  of  transactions,  that  in  the  Board’s 
judgment  are  necessary  or  proper  to 
effectuate  the  purposes  of  TILA, 
facilitate  compliance  with  TILA,  or 
prevent  circumvention  or  evasion  of 
TILA.  15  U.S.C.  1604(a).  TILA  is 
implemented  by  the  Board’s  Regulation 
Z.  12  CFR  part  226.  An  Official  Staff 
Commentary  interprets  the  requirements 
of  the  regulation  and  provides  guidance 
to  creditors  in  applying  the  rules  to 
specific  transactions.  See  12  CFR  part 
226,  Supp.  I. 

On  May  20,  2009,  the  Helping 
Families  Save  Their  Homes  Act  of  2009 
(the  “2009  Act”)  was  signed  into  law. 
Public  Law  111-22,  123  Stat.  1632. 
Section  404(a)  of  the  2009  Act  amended 
TILA  to  establish  a  new  requirement  for 
notifying  consumers  of  the  sale  or 
transfer  of  their  mortgage  loans.  The 
purchaser  or  assignee  that  acquires  the 
loan  must  provide  the  required 
disclosures  no  later  than  30  days  after 
the  date  on  which  it  acquired  the  loan. 
This  provision  is  contained  in  TILA 
Section  131(g),  15  U.S.C.  1641(g),  which 
applies  to  any  consumer  credit 
transaction  secured  by  the  principal 
dwelling  of  a  consumer.  Consequently, 
the  disclosure  requirements  in  Section 
131(g)  apply  to  both  closed-end 
mortgage  loans  and  open-end  home 
equity  lines  of  credit. 

Section  131(g)  became  effective 
immediately  upon  enactment  on  May 
20,  2009,  and  did  not  require  the 
issuance  of  implementing  regulations. 
Mortgage  loans  sold,  or  otherwise 
transferred  on  or  after  that  date  became 
subject  to  the  requirements  of  Section 
131(g),  and  failure  to  comply  can  result 
in  civil  liability  under  TILA  Section 
130(a).  See  15  U.S.C.  1640(a).  In 


November  2009,  the  Board  issued  an 
interim  rule  that  was  effective 
immediately  upon  publication,  so  that 
parties  subject  to  the  rule  would  have 
guidance  on  how  to  interpret  and 
comply  with  the  statutory  requirements. 
74  FR  60143,  Nov.  20,  2009. 

Under  the  Real  Estate  Settlement 
Procedures  Act  (RESPA),  consumers 
must  be  notified  when  the  servicer  of 
their  mortgage  loan  has  changed. ^  The 
2009  Act’s  legislative  history  reflects 
that,  in  addition  to  the  information 
provided  under  RESPA,  the  Congress 
intended  to  provide  consumers  with 
information  about  the  identity  of  the 
owner  of  their  mortgage  loan.  In  some 
cases,  consumers  that  have  an  extended 
right  to  rescind  the  loan  under  TILA 
Section  125,  15  U.S.C.  1635,  can  assert 
that  right  against  the  purchaser  or 
assignee.  See  TILA  Section  131(c),  15 
U.S.C.  1641(c).  Among.other  things,  the 
2009  Act  seeks  to  ensure  that  consumers 
attempting  to  exercise  this  right  know 
the  identity  of  the  assignee  and  how  to 
contact  the  assignee  or  its  agent  for  that 
purpose.  See  155  Cong.  Rec.  S5098-99 
(daily  ed.  May  5,  2009);  155  Cong.  Rec. 
S5173-74  (daily  ed.  May  6.  2009).  The 
legislative  history  indicates,  however, 
that  TILA  Section  131(g)  was  not 
intended  to  require  notice  when  a 
transaction  “does  not  involve  a  change 
in  the  ownership  of  the  physical  note,” 
such  as  when  the  note  holder  issues 
mortgage-backed  securities  but  does  not 
transfer  legal  title  to  the  loan.  155  Cong. 
Rec.  S5099. 

II.  Summary  of  the  Final  Rule 

The  final  rule  requires  an  acquiring 
party  to  provide  the  disclosures  in 
writing  no  later  than  30  days  after  the 
date  on  which  the  loan  was  sold, 
transferred  or  assigned.  Under  the  final 
rule,  the  disclosures  must  state  (1)  The 
name,  address,  and  telephone  number  of 
the  new  owner;  (2)  the  transfer  date;  (3) 
the  name,  address,  and  telephone 
number  of  an  agent  or  other  party 
authorized  to  receive  the  consumer’s 
rescission  notice  and  resolves  issues 
concerning  the  consumer’s  payments  on 
the  loan  (if  other  than  owner);  and  (4) 
where  the  transfer  of  ownership  is 
recorded. 

Consistent  with  the  statute  and 
legislative  intent,  the  final  rule 
implements  Section  404(a)  of  the  2009 
Act  by  applying  the  new  disclosure 
requirements  to  any  person  or  entity 
that  acquires  ownership  of  an  existing 
consumer  mortgage  loan,  whether  the 
acquisition  occurs  as  a  result  of  a 

’  RESPA  is  implemented  by  Regulation  X,  24  CFR 
part  3300,  which  is  issued  by  the  Department  of 
Housing  and  Urban  Development  (HUDf. 


58490 


Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010 /Rules  and  Regulations 


purchase  or  other  transfer  or 
assignment.  A  person  is  covered  by  the 
rule  if  it  acquires  legal  title  to  the  debt 
obligation.  Although  TILA  and 
Regulation  Z  generally  apply  only  to 
persons  to  v\^hom  the  credit  obligation  is 
initially  made  payable  and  that 
regularly  engage  in  extending  consumer 
credit,  Section  404(a)  and  the  final  rule 
apply  to  persons  that  acquire  mortgage 
loans  without  regard  to  whether  they 
also  extend  consumer  credit  by 
originating  mortgage  loans.  However, 
the  final  rule  applies  only  to  persons 
that  acquire  more  than  one  mortgage 
loan  in  any  12-month  period.  A  party 
servicing  the  mortgage  loan  is  not 
treated  as  the  owner  of  the  obligation  if 
the  obligation  was  assigned  to  the 
servicer  solely  for  the  administrative 
convenience  of  the  servicer  in  servicing 
the  obligation. 

To  prevent  the  confusion  that  could 
result  if  consumers  receive  disclosures 
from  multiple  parties  or  outdated 
contact  information  for  parties  that  no 
longer  own  their  loan,  the  final  rule 
provides  three  exceptions.  Under  the 
final  rule,  a  covered  person  must  mail 
or  deliver  the  required  disclosures  on  or 
before  the  30th  day  following  the  date 
that  the  covered  person  acquired  the 
loan.  The  disclosures  need  not  be  given, 
however,  if  the  covered  person  transfers 
or  assigns  all  of  its  interest  in  the  loan 
to  another  party  on  or  before  that  date. 
For  example,  a  covered  person  that 
acquires  a  mortgage  loan  on  March  15 
must  mail  or  deliver  the  disclosures  on 
or  before  April  14.  However,  if  the 
covered  person  sells  or  assigns  the  loan 
to  a  third  party  on  April  14  (or  earlier),  ‘ 
the  covered  person  need  not  provide  the 
disclosures,  but  subsequent  purchasers 
would  have  to  comply  with  the  rule.  If 
the  covered  person  transfers  a  partial 
interest  in  the  loan  on  or  before  the  SOth 
day  following  its  acquisition  and  retains 
a  partial  interest  in  the  loan,  the  covered 
person  would  have  to  comply  with  the 
rule  unless  one  of  the  other  exceptions 
applies. 

A  second  exception  applies  when  the 
owner  of  the  mortgage  loan  transfers  the 
legal  title  in  a  transaction  that  is  subject 
to  a  repurchase  agreement.  In  that  case, 
the  disclosures  are  not  required  if  the 
transferor  is  obligated  to  repurchase  the 
loan.  This  exception  also  applies  when 
the  acquiring  party  obtains  a  loan 
through  an  intermediary  party  instead  of 
the  transferor  that  is  obligated  to 
repurchase  the  loan.  If  the  transferor 
does  not  repurchase  the  mortgage  loan, 
the  acquiring  party  must  make  the 
disclosures  within  30  days  after  the  date 
that  the  transaction  is  recognized  as  an 
acquisition  on  its  own  books  and 
records. 


A  third  exception  applies  when  the 
covered  person  acquires  only  a  partial 
interest  in  the  loan  and  the  party 
authorized  to  resolve  issues  concerning 
the  consumer’s  payments  on  the  loan  or 
receive  the  rescission  notice  on  behalf  of 
a  current  owner  does  not  change  as  a 
result  of  the  transfer. 

III.  Legal  Authority 

General  Rulemaking  Authority 

As  noted  above,  TILA  Section  105(a) 
directs  the  Board  to  prescribe 
regulations  to  carry  out  the  act’s 
purposes.  15  U.S.C.  1604(a).  Section 
404(a)  of  the  2009  Act  became  effective 
immediately  without  any  requirement 
that  the  Board  first  issue  implementing 
rules.  Nevertheless,  the  Board  finds  that 
the  legislative  purpose  of  Section  404(a) 
will  be  furthered  and  its  effectiveness 
enhanced  by  the  issuance  of  rules  that 
specify  the  manner  in  which  covered 
persons  can  comply  with  its  provisions. 
In  addition,  the  Board  believes  that 
implementing  regulations  will  facilitate 
covered  persons’  compliance  with  the 
statutory  provisions. 

TILA  specifically  authorizes  the 
Board,  among  other  things,  to: 

•  Issue  regulations  that  contain  such 
classifications,  differentiations,  or  other 
provisions,  or  that  provide  for  such 
adjustments  and  exceptions  for  any 
class  of  transactions,  that  in  the  Board’s 
judgment  are  necessary  or  proper  to 
effectuate  the  purposes  of  TILA, 
facilitate  compliance  with  the  act,  or 
prevent-circumvention  or  evasion.  15 
U.S.C.  1604(a). 

•  Exempt  from  all  or  part  of  TILA  any 
class  of  transactions  if  the  Board 
determines  that  TILA  coverage  does  not 
provide  a  meaningful  benefit  to 
consumers  in  the  form  of  useful 
information  or  protection.  The  Board 
must  consider  factors  identified  in  the 
act  and  publish  its  rationale  at  the  time 
it  proposes  an  exemption  for  comment. 
15  U.S.C.  1604(f). 

After  considering  the  comments 
received  and  based  on  its  experience  in 
implementing  and  enforcing  Regulation 
Z,  for  the  reasons  discussed  in  this 
notice  the  Board  is  using  its  rulemaking 
authority  under  TILA  Section  105(a) 
and  (f)  to  implement  Section  404(a)  of 
the  2009  Act. 

IV.  Overview  of  Comments  Received 

In  response  to  the  interim  rule,  the 
Board  received  thirty-five  comment 
letters.  Twenty  letters  were  received 
from  financial  institutions,  financial 
services  trade  associations  and  law 
firms  representing  the  financial 
industry.  Three  letters  were  received 
from  consumer  groups,  and  twelve 


letters  were  received  from  individual 
consumers. 

Financial  institutions  and  financial 
services  trade  associations  generally 
supported  the  interim  rule  because  it 
clarifies  statutory  requirements  and 
offers  guidance  to  creditors  and  other 
parties  that  acquire  mortgage  loans.  A 
few'  of  these  cqmmenters  stated  that  the 
Board  should  narrow  the  scope  of  the 
rule’s  coverage  and  broaden  the 
exceptions.  Three  industry  commenters 
sought  an  exemption  for  transfers  that 
occur  as  a  result  of  a  corporate  merger, 
acquisition,  or  reorganization.  One 
commenter  representing  industry 
requested  that  the  Board  expand  the 
exemption  applicable  to  repurchase 
agreements  to  other  short-term  purchase 
arrangements  even  if  the  transferor  is 
not  obligated  to  repurchase  the  loan. 

Consumer  groups  generally  supported 
the  interim  rule  because  it  ensures 
consumers  will  receive  meaningful 
information  in  a  timely  manner. 
However,  consumer  advocates  sought  to 
expand  the  scope  of  the  rule’s  coverage 
and  narrow  the  scope  of  exceptions  to 
provide  additional  consumer  protection. 
Individual  consumers  that  commented 
generally  supported  the  interim  rule. 

The  comments  are  discussed  in  more 
detail  below  in  part  V  of  the 
SUPPLEMENTARY  INFORMATION. 

V.  Section-by-Section  Analysis 

Section  226.39 — Mortgage  Transfer 
Disclosures 

39(a)  Scope 
Interim  Rule 

Section  226.39(a)  defines  the  scope  of 
the  interim  rule’s  coverage.  Under  the 
interim  rule,  the  disclosure 
requirements  of  §  226.39  apply  to  any 
“covered  person”  with  certain 
exceptions  specified  in  the  rule.  For 
purposes  of  the  interim  rule,  a  “covered 
person”  includes  any  person  (as  defined 
in  §  226.2(a)(22))  that  acquires  more 
than  one  existing  mortgage  loan  in  any 
12-month  period.  Consistent  with  the 
statute,  the  interim  rule  applies  to  all 
consumer  mortgage  transactions  secured 
by  the  principal  dwelling  of  a  consumer, 
whether  the  transaction  is  a  closed-end 
mortgage  loan  or  an  extension  of  credit 
under  an  open-end  plan. 

Generally,  TILA  and  Regulation  Z 
apply  to  parties  that  regularly  extend 
consumer  credit.  However,  Section 
404(a)  of  the  2009  Act  is  not  limited  to 
persons  that  extend  credit  by  originating 
loans.  Section  404(a)  imposes  the 
disclosure  requirements  on  the  “creditor 
that  is  the  new  owner  or  assignee  of  the 
debt.”  The  Board  believes  that,  to  give 
effect  to  the  legislative  purpose,  the 
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term  “creditor”  in  Section  404(a)  must 
be  construed  to  refer  to  the  owner  of  the 
debt  following  the  sale,  transfer  or 
assignment,  without  regard  to  whether 
that  party  would  be  a  “creditor”  for 
other  purposes  under  TILA  or 
Regulation  Z.  In  issuing  the  interim 
rule,  the  Board  declined  to  limit  Section 
404(a)  to  parties  that  originate  consumer 
loans  because  such  an  interpretation 
would  exempt  a  significant  percentage 
of  mortgage  transfers  to  persons  that 
purchase  loans  in  the  secondary  market 
but  do  not  extend  consumer  credit  and 
are  not  “creditors”  for  purposes  of  other 
provisions  of  Regulation  Z. 

The  interim  rule  also  clarified  that 
Section  404(a)  does  not  alter  the 
definition  of  “creditor”  as  used  in  TILA 
or  Regulation  Z.  Thus,  the  fact  that  a 
person  purchases  mortgage  loans  and 
provides  disclosures  under  §  226.39 
does  not  by  itself  make  that  person  a 
“creditor”  for  purposes  of  TILA  and 
Regulation  Z.  Accordingly,  in  describing 
the  persons  subject  to  the  requirements 
of  §  226.39,  the  interim  rule  uses  the 
term  “covered  person”  rather  than  the 
term  “creditor.” 

Under  the  interim  rule,  the  disclosure 
requirements  under  §  226.39  apply  only 
to  persons  that  acquire  more  than  one 
consumer  mortgage  transaction  in  any 
12-morith  period.  Generally,  TILA  and 
Regulation  Z  cover  only  parties  that  are 
regularly  engaged  in  consumer  credit 
transactions,  who  are  expected  to  have 
the  capacity  to  put  systems  in  place  to 
ensure  compliance  with  the  rules.  In 
issuing  the  interim  rule,  the  Board 
indicated  that  it  found  nothing  in  the 
legislative  history  indicating  that 
Section  404(a)  was  intended  to  apply 
more  broadly  than  the  general  TILA  and 
Regulation  Z  requirements.  For 
example,  individual  homeowners  might 
choose  to  facilitate  the  sale  of  their 
home  hy  providing  seller  financing  and 
accepting  the  buyer’s  promissory  note 
for  a  portion  of  the  purchase  price.  At 
a  later  date,  ownership  of  the  debt 
obligation  might  transfer  to  another 
family  member  or  to  a  trust  for  estate 
planning  purposes,  or  to  another  person 
if  the  original  note  holder  dies.  The 
Board  determined  that  a  formal  notice 
under  Section  404(a)  was  not  needed  in 
situations  involving  individual  transfers 
because  the  acquiring  party  is  likely  to 
provide  adequate  information  to 
borrowers  to  ensure  that  they  know  to 
whom  the  loan  payments  should  be 
made. 

Accordingly,  to  prevent  undue  burden 
on  individuals  under  the  interim  rule,  a 
person  who  acquires  only  one  existing 
mortgage  loan  in  any  12-month  period 
is  not  a  covered  person.  The  interim 
rule  excludes  persons  who  are  not 


regularly  engaged  in  the  business  of 
purchasing  or  investing  in  consumer 
mortgages  loans,  are  involved  in  such 
transactions  only  infrequently,  and 
would  not  have  systems  in  place  to 
comply. 

Consistent  with  the  legislative 
purpose,  to  become  a  “covered  person” 
subject  to  §  226.39,  a  person  must 
become  thp  owner  of  an  existing 
mortgage  loan  by  acquiring  legal  title  to 
the  debt  obligation.  Consequently, 

§  226.39  does  not  apply  to  persons  wbo 
acquire  only  a  beneficial  interest  or  a 
security  interest  in  the  loan,  such  as 
when  the -owner  of  the  debt  obligation 
uses  the  loan  as  security  to  obtain 
financing  and  the  party  providing  the 
financing  obtains  a  security  interest  in 
the  loan.  Section  226.39  also  does  not 
apply  to  a  party  that  assumes  the  credit 
risk  without  acquiring  legal  title  to  the 
loans.  Accordingly,  an  investor  who 
purchases  an  interest  in  a  pool  of  loans 
(such  as  mortgage-backed  securities, 
pass-through  certificates,  participation 
interests,  or  real  estate  mortgage 
investment  conduits)  but  does  not 
acquire  legal  title  in  the  underlying 
mortgage  loan,  is  not  covered  hy 
•  §  226.39.  See  155  Cong.  Rec.  S5098-99 
(daily  ed.  May  5,  2009).  The  interim  rule 
also  clarifies  that  the  disclosures  are 
required  under  §  226.39  for  transfers 
that  occur  as  a  result  of  a  corporate 
merger,  acquisition,  or  reorganization 
when  ownership  of  the  loan  is 
transferred  to  a  different  legal  entity. 

Section  131(f)  of  TILA  addresses  the 
treatment  of  loan  servicers  under  the 
provisions  of  Section  131(g)  which  were 
added  by  the  2009  Act.  Under  TILA 
Section  131(f)(2),  a  party  servicing  the 
mortgage  loan  is  not  treated  as  the 
owner  of  the  obligation  if  the  obligation 
was  assigned  to  the  servicer  solely  for 
the  administrative  convenience. 
Accordingly,  the  requirements  of 
§  226.39  under  the  interim  rule  do  not 
apply  to  a  loan  servicer  if  the  servicer 
holds  legal  title  to  the  loan  solely  for 
administrative  convenience. 

Public  Comment 

The  Board  solicited  comment  on  the 
definition  of  a  “covered  person”  and 
whether  the  scope  of  the  interim  rule’s 
coverage  is  appropriate,  or  whether  a 
different  standard  should  apply  in 
determining  which  persons  must 
comply  with  the  disclosure 
requirements  of  §  226.39.  Comment  was 
specifically  requested  on  whether  the 
Board  should  use  the  same  Regulation  Z 
standard  used  to  determine  w-bether  a 
person  is  regularly  engaged  in  extending 
consumer  credit,  which  would  limit  the 
application  of  §  226.39  to  persons  that 
have  acquired  more  than  five  mortgage 


loans  in  the  preceding  or  current 
calendar  year.  See  §  226.2(a)(17)(i), 
footnote  3. 

The  Board  received  several  comments 
that  addressed  the  scope  of  the  rule.  A 
few  industry  commenters  stated  that  the 
rule  should  cover  only  persons  that 
acquire  more  than  five  mortgage  loans 
in  the  preceding  or  current  calendar 
year  based  on  the  standard  used  to 
determine  whether  a  person  is  a 
“creditor”  for  purposes  of  Regulation  Z. 
These  commenters  stated  that  a 
threshold  of  one  loan  in  12  months  is 
too  low. 

One  financial  institution  commenter 
requested  that  the  Board  exempt 
transfers  that  occur  in  connection  with 
a  merger  of  entities  with  no 
accompanying  change  in  the  servicing 
of  the  mortgage  loan.  The  commenter 
stated  that  a  merger  results  in  a 
mortgage  loan  being  combined  with  the 
assets  of  another  entity,  rather  than 
being  sold  or  transferred.  An  industry 
trade  group  requested  that  the  Board 
exempt  transfers  that  occur  as  a  result 
of  a  merger  of  entities  with  no 
accompanying  change  in  either  the 
name  or  the  contact  information  for  the 
covered  person.  The  commenter  also 
stated  that  some  corporate 
reorganizations  or  asset  sales  may  not 
allow  enough  advance  planning  for.  the 
acquiring  party  to  produce  and  deliver 
the  disclosures  required  by  §  226.39  in 
a  timely  manner.  This  commenter 
suggested  that  the  final  rule  should 
contain  a  general  exemption  for 
transfers  that  occur  as  a  result  of  a 
merger,  or  to  provide  a  longer 
compliance  period  for  such  transfers. 

Consumer  group  commenters  stated 
that  the  rule  should  cover  any  person 
that  acquires  a  mortgage  loan,  without 
exception.  They  also  asserted  that 
transfers  to  servicers  that  hold  legal  title 
solely  for  administrative  convenience 
should  be  covered.  These  commenters 
stated  that  if  the  rule  exempts  servicers 
that  take  legal  title  solely  for 
administrative  convenience,  the  rule 
should  also  clarify  that  submitting  a 
rescission  notice  to  the  servicer  sbould 
be  effective  as  to  the  actual  holder.  They 
also  requested  that  the  final  rule  address 
the  remedies  available  in  court  when  a 
violation  occurs. 

Final  Ride 

The  final  rule  adopts  the  same 
definition  of  “covered  person”  used  in 
the  interim  rule.  Under  the  final  rule,  a 
“covered  person”  includes  any  person 
(as  defined  in  §  226.2(a)(22))  that 
acquires  more  than  one  existing 
mortgage  loan  in  any  12-month  period. 

Like  the  interim  rule,  the  final  rule 
exempts  individual  transfers  because 
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the  potential  benefit  of  covering  such 
transactions  would  not  outweigh  the 
likely  burden  on  persons  who  do  not 
regularly  engage  in  mortgage 
transactions.  Generally,  TILA  only 
covers  parties  that  regularly  engage  in 
consumer  credit  transactions  who  are 
expected  to  have  the  capacity  to  put 
systems  in  place  to  ensure  compliance 
with  the  rules.  The  Board  believes  that 
persons  who  engage  in  a  single 
transaction  should  not  be  expected  to 
comply.  Moreover,  the  Board  believes 
that  the  disclosures  required  under 
§  226.39  are  not  needed  in  situations 
involving  individual  transfers  because 
the  acquiring  party  is  directly  involved 
with  the  borrower  and  has  an  incentive 
to  ensure  that  the  borrower  knows 
where  to  send  loan  payments. 

Like  the  interim  rule,  the  final  rule 
clarifies  that,  to  become  a  “covered 
person”  subject  to  the  disclosure 
requirements  under  §  226.39,  a  person 
must  become  the  owner  of  an  existing 
mortgage  loan  by  acquiring  legal  title  to 
the  loan.  Comment  39(aKl)-2(i)  is 
added  in  the  final  rule  to  clarify  that  a 
party  may  become  a  covered  person  by 
acquiring  a  partial  interest  in  a  mortgage 
loan.  Comment  39(a)(l)-2(ii)  is  added  in 
the  final  rule  to  clarify  that  all  persons 
that  jointly  acquire  legal  title  to  the  loan 
are  subject  to  the  disclosure 
requirements  of  §  226.39.  Multiple 
persons  are  deemed  to  jointly  acquire 
legal  title  if  each  acquires  a  partial 
interest  in  the  loan  pursuant  to  the  same 
agreement  or  they  otherwise  act  in 
concert  to  acquire  their  interest  in  the 
loan.  Comment  39(a)(l)-2(iii)  is  added 
to  clarify  that  an  acquiring  party  that  is 
a  separate  legal  entity  from  the 
transferor  must  provide  the  disclosures 
required  by  §  226.39  even  if  the  parties 
are  affiliated  entities. 

The  final  rule,  like  the  interim  rule, 
does  not  apply  to  persons  who  acquire 
only  a  beneficial  interest  or  a  security 
interest  in  the  loan,  such  as  when  the 
owner  of  the  debt  obligation  uses  the 
loan  as  security  to  obtain  financing  and 
the  party  providing  the  financing 
obtains  only  a  security  interest  in  the 
loan.  The  final  rule  also  does  not  apply 
to  a  party  that  assumes  the  credit  risk 
without  acquiring  legal  title  to  the  loans 
such  as  an  investor  who  purchases 
mortgage-backed  securities. 

Consistent  with  TILA  Section  131(f), 
the  final  rule  does  not  apply  to  a  party 
servicing  the  mortgage  loan  if  the 
obligation  was  assigned  to  the  servicer 
solely  for  administrative  convenience. 
Consumer  group  commenters  requested 
that,  if  the  final  rule  exempts  transfers 
to  servicers  for  administrative 
convenience,  it  should  provide  that 
consumers  may  submit  a  rescission 


notice  to  the  servicer.  The  Board  is 
addressing  this  issue  concerning 
consumers’  ability  to  send  rescission 
notices  to  the  servicer  in  a  separate 
proposed  rule  published  elsewhere  in 
today’s  Federal  Register  (Docket  No.  R- 
1390).  Consumer  group  commenters 
also  requested  that  the  final  rule  set 
forth  appropriate  remedies  for  violations 
of  the  disclosures  requirements  under 
§  226.39.  The  Board  notes  that  a 
determination  of  court  remedies  is 
outside  of  the  scope  of  this  rulemaking. 
Nonetheless,  in  using  the  term  “covered 
person”  rather  than  “creditor”  in 
§  226.39,  the  Board  is  not  determining 
whether  or  not  TILA  Section  130 
applies.  The  Board  notes  that  Section 
404(a)  of  the  2009  Act  specifically  adds 
TILA  Section  131(g)  to  the  list  of 
sections  covered  under  TILA  Section 
130. 

The  Board  does  not  believe  that  an 
exemption  for  transfers  that  occur  as  a  ' 
result  of  a  corporate  merger,  acquisition, 
or  reorganization  is  appropriate  when 
there  is  a  transfer  of  ownership  to  a 
different  legal  entity.  The  final  rule  is 
consistent  with  the  legislative  goal  that 
consumers  be  notified  of  transfers  that 
would  require  them  to  seek  assistance 
from  or  assert  their  rights  against  a 
different  legal  entity,  even  if  the  parties 
are  affiliated  entities.  The  fact  that  a 
merger  results  in  a  mortgage  loan  being 
combined  with  the  assets  of  another 
entity  is  not  dispositive  of  whether  the 
disclosure  requirements  under  §  226.39 
are  triggered.  If  legal  title  in  the  loan  is 
held  by  the  same  legal  entity  before  and 
after  the  merger,  there  is  no  transfer  of 
title  and  the  disclosure  requirements  of 
§  226.39  are  not  triggered.  Thus, 
combining  assets  with  another  entity  is 
not  in  itself  dispositive  of  whether  the 
disclosures  under  §  226.39  are  required. 

The  Board  also  believes  that  a  longer 
compliance  period  for  transfers  that 
occur  as  a  result  of  a  merger,  acquisition 
or  reorganization  would  not  be 
appropriate  under  the  statute. 

Consistent  with  the  statute  and  the 
interim  rule,  the  final  rule  requires  the 
purchaser  or  assignee  that  acquires  the 
loan  to  provide  the  disclosures  in 
writing  no  later  than  30  days  after  the 
date  on  which  the  loan  is  sold, 
transferred  or  assigned. 

39(b)  Disclosure  Required 
Interim  Rule 

Section  226.39(b)  contains  the  general 
requirement  for  covered  persons  to 
provide  the  disclosures  required  under 
Section  404(a)  of  the  2009  Act,  unless 
one  of  the  exceptions  specified  in 
§  226.39(c)  applies.  Under  the  interim 
rule,  the  disclosures  must  be  mailed  or 


delivered  to  the  consumer  on  or  before 
the  30th  calendar  day  following  the  date 
that  the  covered  person  acquires  the 
loan.  Under  the  interim  rule,  the  date  on 
which  the  covered  person  acquires  the 
loan  is  the  acquisition  date  recognized 
in  the  books  and  records  of  the 
acquiring  party.  If  there  is  more  than 
one  covered  person,  the  interim  rule 
provides  that  only  one  disclosure  shall 
be  given  on  behalf  of  all  covered 
persons.  If  there  is  more  than  one 
consumer,  a  covered  person  may  mail  or 
deliver  the  disclosures  to  any  consumer 
who  is  primarily  liable  on  the 
obligation.  This  is  consistent  with  the 
rule  generally  applicable  to  TILA 
disclosures.  See  TILA  Section  121(a) 
and  §  226.17(d)  of  Regulation  Z. 

The  disclosure  requirements  of 
§  226.39  apply  when  the  acquiring  party 
is  a  separate  legal  entity  from  the 
transferor,  even  if  the  parties  are 
affiliated  entities.  If  there  are  multiple 
transfers,  the  regulation  allows  multiple 
covered  persons  to  combine  their 
disclosures  in  a  single  document, 
provided  that  the  disclosure  meets  the 
applicable  timing  requirements  for  each 
person.  Comment  39{b)-2  provides 
guidance  on  how  multiple  parties  may 
provide  a  single  disclosure. 

Public  Comment 

Consumer  group  commenters  opposed 
the  provision  in  the  interim  rule 
allowing  covered  persons  to  provide  the 
disclosures  to  any  consumer  who  is 
primarily  liable  on  the  loan.  They 
suggested  that  the  final  rules  instead 
require  a  covered  person  to  provide  the 
disclosure  to  every  consumer  who  is 
liable  on  the  mortgage  loan  and  any 
person  entitled  to  rescind.  In  addition  to 
obligors,  other  persons  may  have  a  right 
to  rescind  if  their  ownership  interest  in 
their  principal  dwelling  will  be  subject 
to  the  creditor’s  security  interest. 

One  industry  commenter  suggested 
that  the  final  rule  should  provide  more 
flexibility  in  determining  the 
acquisition  date.  This  commenter  stated 
that  covered  persons  may  use  an 
electronic  mortgage  registry  that 
automatically  generates  and  provides 
the  disclosures  when  the  transferor 
enters  the  closing  date  for  the  transfer 
and  the  acquirer  confirms  the 
acquisition.  Because  the  transferor  and 
the  acquirer  may  not  recognize  the  same 
date  of  transfer  due  to  differences  in 
their  accounting  systems,  the 
commenter  suggested  that  the  disclosure 
should  be  permitted  to  state  either  the 
acquisition  date  recognized  on  the 
purchaser’s  books,  or  the  date 
recognized  on  the  transferor’s  books. 

Two  other  industry  commenters  asked 
the  Board  to  clarify  that  disclosures 
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required  by  §  226.39  may  be  combined 
with  other  materials  or  disclosures, 
including  notices  of  mortgage  servicing 
transfers  required  by  RESPA,  12  U.S.C. 
2601  et  seq. 

Final  Rule 

The  final  rule  clarifies  that  the 
disclosures  required  hy  §  226.39  must  be 
provided  clearly  and  conspicuously  in 
writing,  in  a  form  that  the  consumer 
may  keep.  Consistent  with  the  standard 
that  applies  to  other  disclosures  under 
Regulation  Z,  the  disclosures  also  may 
be  provided  to  the  consumer  in 
electronic  form,  subject  to  compliance 
with  the  consumer  consent  and  other 
applicable  provisions  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (E-Sign  Act),  15  U.S.C. 
7001  et  seq.  The  final  rule  also  clarifies 
that  the  disclosures  under  §  226.39  can 
be  combined  with  other  materials  or 
disclosures,  including  the  transfer  of 
servicing  notices  required  by  RESPA  so 
long  as  the  combined  disclosure 
satisfies  the  timing  and  other 
requirements  in  §  226.39. 

Consistent  with  the  interim  rule,  the 
final  rule  allows  a  covered  person  to 
provide  notice  to  any  consumer 
primarily  liable  on  the  obligation. 
Because  §  226.39  applies  to  loans 
secured  by  the  consumer’s  principal 
dwelling,  additional  copies  sent  to 
multiple  obligors  would  typically  be 
delivered  to  the  same  address,  and 
would  not  significantly  enhance 
consumer  protection.  Requiring  covered 
persons  to  also  deliver  the  disclosures  to 
non-obligors  who  may  be  entitled  to 
rescind  would  create  operational 
difficulties  because  the  party  acquiring 
the  loan  would  not  necessarily  know 
which  parties  other  than  the  obligor  had 
an  interest  in  the  property  and  a  right 
to  rescind  at  the  time  the  credit  was 
initially  extended. 

Section  404(a)  requires  that 
disclosures  be  provided  “not  later  than 
30  days  after  the  date  on  which  the 
mortgage  loan  is  sold  or  otherwise 
transferred  or  assigned  to  a  third  party.” 
Public  Law  111-22,  123  Stat.  1632.  The 
interim  rule  refers  to  the  date  of  transfer 
as  the  “acquisition  date”  which  is 
defined  in  the  interim  rule  as  “the  date 
of  acquisition  recognized  in  the  books 
and  records  of  the  acquiring  party.”  The 
Board  recognizes  that  different  entities 
may  use  different  accounting  methods 
so  that  the  date  of  transfer  on  the 
transferor’s  books  might  differ  from  the 
date  of  acquisition  on  the  purchaser’s 
books.  To  facilitate  compliance,  the 
final  rule  has  been  revised  to  clarify  that 
the  disclosures  must  be  provided  on  or 
before  the  30th  day  following  the  “date 
of  transfer”  which  may  be  either  the 


acquisition  date  recognized  by  the 
transferee,  or  the  date  recognized  by  the 
transferor.  Similarly,  either  date  may  be 
stated  on  the  disclosure  as  the  date  of 
transfer. 

Multiple  transfers.  Like  the  interim 
rule,  §  226.39(b)(4)  of  the  final  rule 
provides  that,  if  a  mortgage  loan  is 
acquired  by  one  covered  person  and 
subsequently  transferred  to  another 
covered  person,  a  single  disclosure  may 
be  provided  on  behalf  of  both  covered 
persons  if  the  disclosure  satisfies  the 
timing  and  content  requirements 
applicable  to  each  covered  person.  For 
example,  if  a  covered  person  acquires  a 
loan  on  March  15  with  the  intent  to 
assign  it  to  another  entity  on  April  30, 
the  covered  person  could  mail  a  single 
disclosure  on  or  before  April  14, 
providing  information  for  both  entities, 
and  indicating  when  the  subsequent 
transfer  is  expected  to  occur.  No 
comments  wefe  received  on  this  aspect 
of  the  rule. 

The  Board  recognizes,  however,  that 
in  this  circumstance,  the  exact  date  of 
a  subsequent  transfer  may  not  be  known 
at  the  time  the  disclosure  is  provided. 
Consistent  with  the  standard  in  current 
§  226.31(d)(2),  the  date  on  which  one 
covered  person  expects  to  transfer  the 
loan  to  another  covered  person  may  be 
estimated  when  the  exact  information  is 
unknown  at  the  time  the  disclosure  is 
made.  Comment  39(b)(4)-2  has  been 
added  for  clarification.  The  comment 
further  states  that  information  is 
unknown  if  it  is  not  reasonably 
available  to  the  covered  person  at  the 
time  the  disclosure  is  made.  The 
“reasonably  available”  standard  requires 
that  the  covered  person,  acting  in  good 
faith,  exercise  due  diligence  in 
obtaining  information.  The  commentary 
provides  that  a  covered  person  normally 
may  rely  on  the  representations  of  other 
parties  in  obtaining  information,  and 
may  make  the  disclosure  using  an 
estimated  date  based  on  information 
known  at  the  time  the  disclosure  is 
made,  even  though  more  precise 
information  will  be  available  at  a  later 
date.  For  example,  if  the  covered  person 
acquires  the  loan  on  March  15,  a 
disclosure  may  be  provided  on  April  1 
stating  that  the  loan  will  be  assigned  to 
another  entity  “on  or  around”  April  30, 
even  if  the  covered  person  expects  to 
obtain  information  before  April  14  about 
the  expected  transfer  date. 

Comment  39(b)(4)-3  clarifies  that 
even  if  one  covered  person  provides  the 
disclosures  for  another,  each  person  has 
a  duty  to  ensure  that  disclosures  related 
to  its  acquisition  are  accurate  and 
provided  in  a  timely  manner  unless  an 
exception  in  §  226.39(c)  applies. 


Multiple  covered  persons.  Comment 
39(b)(5)-l  in  the  final  rule  clarifies  that 
multiple  covered  persons  who  jointly 
acquire  the  loan  in  a  single  transaction 
must  provide  a  single  disclosure  that 
satisfies  the  timing  requirements  for 
each  person.  If  multiple  covered  persons 
jointly  acquire  the  loan  and  complete 
the  acquisition  on  separate  dates,  a 
single  disclosure  must  be  provided  on 
behalf  of  all  persons  on  or  before  the 
30th  calendar  day  following  the  earliest 
acquisition  date. 

Comment  39(b)(5)-2  further  clarifies 
that  if  multiple  covered  persons  each 
acquire  a  partial  interest  in  the  loan  in 
separate  and  unrelated  agreements  and 
not  jointly,  each  covered  person  has  a 
duty  to  ensure  that  disclosures  related 
to  its  acquisition  are  accurate  and 
provided  in  a  timely  manner,  unless  an 
exception  in  §  226.39(c)  applies.  The 
parties  may,  but  are  not  required  to, 
provide  a  single  disclosure  that  satisfies 
the  timing  and  content  requirements 
applicable  to  eacVi  covered  person. 
Comment  39(b)(5)-3  clarifies  that  a 
single  disclosure  provided  on  behalf  of 
multiple  covered  persons  must  satisfy 
the  timing  and  content  requirements 
applicable  to  each  covered  person 
unless  an  exception  in  §  226.39(c) 
applies.  Comment  39(b)(5)— 4  provides 
that  even  though  one  person  provides 
the  disclosures  for  another  covered 
person,  each  has  a  duty  to  ensure  that 
disclosures  related  to  its  acquisition  are 
accurate  and  provided  in  a  timely 
manner  unless  an  exception  in 
§  226.39(c)  applies. 

39(c)  Exceptions 
Interim  Rule 

Section  226.39(c)  of  the  interim  rule 
contains  two  exceptions  to  the 
disclosure  requirements.  Under 
§  226.39(c)(1),  a  covered  person  need 
not  provide  the  disclosures  if  it  transfers 
or  assigns  the  loan  to  another  party  on 
or  before  the  30th  calendar  date 
following  the  date  that  it  acquired  the 
loan.  This  provision  was  adopted 
pursuant  to  the  Board’s  authority  to 
make  exceptions  and  exemptions  under 
TILA  Sections  105(a)  and  105(f).  15 
U.S.C.  1604(a),  1604(f).  For  example,  if 
a  mortgage  loan  is  originated  on  March 
1  and  the  original  creditor  sells  the  loan 
to  a  covered  person  on  March  15,  the 
covered  person  would  not  be  required  to 
provide  the  disclosures  if  the  loan  is 
subsequently  sold  to  a  third  party  on  or 
before  April  14  under  this  exception. 

The  Board  stated  in  the  interim  rule 
that  this  exception  is  necessary  and 
proper  to  effectuate  the  purposes  of 
Section  404(a)  and  to  facilitate 
compliance.  This  exception  seeks  to 
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prevent  the  confusion  that  could  result 
if  consumers  receive  outdated  contact 
information  for  parties  that  no  longer 
own  their  loans.  After  origination,  a 
loan  might  be  assigned  to  one  or  more 
entities  for  only  a  few  days  before  it  is 
transferred  to  an  entity  that  will  hold  it 
for  a  much  longer  time  period.  The 
disclosures  sent  by  temporary  holders 
would  provide  information  that  most 
consumers  are  unlikely  to  need  or  use. 
Moreover,  the  disclosures  from 
temporary  holders  could  create 
information  overload  for  many 
consumers  and  hinder  their  ability  to 
determine  which  party  should  be 
contacted  to  address  a  concern.  Thus, 
the  Board  adopted  the  exception  in 
§  226.39(c)(1)  pursuant  to  TILA  Section 
105(a)  to  effectuate  TILA’s  purposes  and 
facilitate  compliance. 

The  Board  also  considered  the 
relevant  statutory  factors  in  TILA 
Section  105(0-  The  Board  found  that  use 
of  Section  105(0  is  appropriate  because 
the  disclosure  of  ownership  interests 
that  are  held  less  than  30  days  would 
not  provide  a  meaningful  benefit  to 
consumers  in  the  form  of  useful 
information  or  consumer  protection. 
Requiring  temporary  holders  to  provide 
the  disclosures  would  complicate 
compliance  and  impose  unnecessary 
burden  and  expense  that  would  not  be 
outweighed  by  the  benefits  to 
consumers.^ 

Section  226.39(c)(2)  of  the  interim 
rule  contains  a  second  exception  to  the 
disclosure  requirements  of  §  226.39.  In 
some  cases,  the  original  creditor  or 
owner  of  the  mortgage  loan  may  sell  or 
transfer  the  legal  title  to  the  loan  to  a 
third  party  to  secure  business  financing. 
This  is  generally  done  in  connection 
with  a  repurchase  agreement  that 
obligates  the  original  creditor  or  owner 
to  repurchase  the  loan.  Under 
§  226.39(c)(2)  of  the  interim  rule,  if  the 
original  creditor  or  owner  has  a 
repurchase  obligation  and  does  not 
recognize  the  transaction  as  a  sale  of  the 
loan  on  its  books  and  records,  the 


2  In  exercising  its  exemption  authority  under 
Section  lO-Stfl.  Board  must  determine  whether 
coverage  of  such  transactions  provides  a  meaningful 
benefit  to  consumers  in  light  of  specific  factors.  15 
U.S.C.  1604(f)(2).  These  factors,  which  the  Board 
has  reviewed,  are  (1)  The  amount  of  the  loan  and 
whether  the  disclosure  provides  a  benefit  to 
consumers  who  are  parties  to  the  transaction 
'  involving  a  loan  of  such  amount;  (2)  the  extent  to 
which  the  requirement  complicates,  hinders,  or 
makes  more  expensive  the  credit  process;  (3)  the 
status  of  the  borrower,  including  any  related 
financial  arrangements  of  the  borrower,  the 
financial  sophistication  of  the  borrower  relative  to 
the  type  of  transaction,  and  the  importance  to  the 
borrower  of  the  credit,  related  supporting  property, 
and  coverage  under  TILA;  (4)  whether  the  loan  is 
secured  by  the  principal  residence  of  the  borrower; 
and  (5)  whether  the  exemption  would  undermine 
the  goal  of  consumer  protection. 


acquiring  party  is  not  subject  to  the 
disclosure  requirements  of  §  226.39. 
However,  if  the  transferor  does  not 
repurchase  the  mortgage  loan,  the 
acquiring  party  must  make  the 
disclosures  required  by  §  226.39  within 
30  days  after  the  date  that  the 
transaction  is  recognized  as  an 
acquisition  on  its  books  and  records. 

This  exception  was  adopted  pursuant 
to  the  Board’s  authority  in  TILA 
Sections  105(a)  and  105(f).  As  with  the 
exception  in  §  226.39(c)(lK  the 
exception  for  transfers  subject  to  a 
repurchase  agreement  in  §  226.39(c)(2) 
was  intended  to  prevent  consumer 
confusion  that  could  arise  from  the 
receipt  of  outdated  disclosures.  The 
Board  found  that  requiring  disclosures 
for  these  transactions  would  not  provide 
a  meaningful  benefit  to  consumers  in 
the  form  of  useful  information  or 
protection.  Without  an  exemption  for 
these  transactions,  consumers  would 
receive  two  notices:  One  at  the  time 
legal  title  in  the  loan  is  transferred,  and 
another  when  the  loan  is  repurchased 
shortly  after.  Thus,  the  disclosure  of 
transfers  subject  to  repurchase 
agreements  would  complicate 
compliance  and  impose  unnecessary 
burden  and  expense  for  covered  persons 
that  would  not  be  outweighed  by  the 
benefits  to  consumers. 

Public  Comment 

The  Board  requested  comment  on 
whether  the  exemption  in  §  226.39(c)(1) 
is  appropriate  and  whether  a  30-day 
period  should  be  shorter  or  longer. 
Consumer  group  commenters  stated  that 
the  30-day  exception  is  appropriate  so 
long  as  the  subsequent  owners  are 
required  to  disclose  information  about 
any  prior  owner  who  did  not  provide 
the  disclosure.  These  commenters 
suggested  that  the  final  rule  clarify  that 
each  covered  person  must  disclose  a  full 
chain  of  title  so  that  all  transfers  of 
ownership  throughout  the  history  of  the 
loan  are  listed  in  each  disclosure. 
Consumer  advocates  also  stated  that,  if 
the  30-day  period  is  lengthened  in  the 
final  rule,  the  rule  should  provide  that 
(1)  no  foreclosure  action  is  permitted 
without  first  providing  informatiop  to 
the  consumer  about  the  current  holder 
of  the  note  and  mortgage,  and  (2)  no 
foreclosure  action  is  permitted  in  the 
name  of  a  party  that  no  longer  owns  the 
loan. 

Industry  commenters  generally 
supported  the  exception  in 
§  226.39(c)(1).  Several  industry 
commenters  stated  that  a  30-day  period 
is  too  short  because  it  fails  to  capture 
many  short-term  acquisitions  that  may 
be  finalized  shortly  after  the  30th  day. 
These  commenters  requested  that  30 


days  be  changed  to  at  least  60  days  and 
preferably  90  days,  so  that  a  covered 
person  that  transfers  or  assigns  the  loan 
to  another  party  on  or  before  the  60th 
or  90th  day  would  not  be  required  to 
deliver  the  disclosures.  A  few  industry 
commenters  stated  that  listing  all 
previous  owners  in  every  disclosure 
would  increase  the  risk  of  consumers 
contacting  an  incorrect  party  that  no 
longer  owns  their  loan. 

The  Board  also  requested  comment  on 
whether  the  exception  in  §  226.39(c)(2) 
for  transfers  that  are  subject  to  a 
repurchase  agreement  is  appropriate. 
Consumer  group  commenters  opposed 
the  exception.  They  believe  that  a 
disclosures  should  be  provided  with  the 
initial  transfer  and  a  second  disclosure 
should  be  provided  when  the  transferor 
repurchases  the  loan.  One  industry 
trade  association  asked  the  Board  to 
clarify  that  loans  transferred  under  a 
repurchase  agreement  are  exempt  from 
the  disclosure  requirements  under 
§  226.39  regardless  of  how  the  loan  is 
recognized  on  the  seller’s  books  and 
records  because  the  acquiring  party  may 
not  have  that  information.  One  industry 
jcornmenter  stated  that  the  exception  for 
repurchase  agreements  in  §  226.39(c)(2) 
of  the  interim  rule  is  too  narrow.  This 
commenter  suggested  that  the  final  rule 
clarify  that  the  exception  applies  even  if 
the  loan  is  acquired  from  an 
intermediary  as  long  as  the  prior  holder 
is  obligated  to  repurchase  the  loan. 
According  to  the  commenter,  this  set  of 
transactions  usually  takes  between  5 
days  and  90  days  to  complete,  during 
w'hich  time  the  original  creditor 
continues  to  recognize  the  loan  on  its 
books  and  records. 

A  law  firm  that  represents  secondary 
market  participants  urged  the  Board  to 
exempt  certain  short-term  acquisitions 
even  if  they  are  not  subject  to  a 
repurchase  agreement.  This  commenter 
stated  that  under  some  financing 
arrangements,  the  acquiring  party  enters 
into  a  commitment  to  acquire  the  loan, 
then  aggregate  it  with  other  loans,  and 
subsequently  transfer  a  pool  of  mortgage 
loans  to  a  third  party.  However,  the 
acquiring  party’s  commitment  to 
transfer  the  loans  it  acquires  to  a  third 
party  does  not  apply  to  any  particular 
mortgage  loan;  rather,  it  applies  to  the 
type  of  loan  described  in  the  purchase 
agreement.  Because  the  transfer  to  the 
third  party  might  take  longer  than  30 
days,  the  acquiring  party  cannot  rely  on 
the  exception  in  §  226.39(c)(1)  for  these 
transactions.  The  commenter  suggested 
that  the  final  rule  should  exempt  these 
kinds  of  transfers  from  the  disclosure 
requirements  of  §  226.39,  or, 
alternatively,  expand  the  exception  in 
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§  226.39(c)(1)  from  30  to  60  days  to 
accommodate  these  transactions. 

Several  industry  commenters 
requested  additional  exceptions.  A 
credit  union  and  a  credit  union  trade 
association  suggested  that  the  final  rule 
should  exempt  transfers  of  partial 
ownership  interests  to  multiple  covered 
persons  in  accordance  with 
participation  agreements.  According  to 
one  commenter,  the  originating  credit 
union  retains  at  least  ten  percent  of  the 
interest  in  the  underlying  loan,  and  the 
participants  generally  designate  a  single 
agent  to  handle  all  matters  concerning 
the  consumer’s  inquiries  about  the  loan, 
including  rescission  and  modification. 
For  example,  if  the  consumer  sends  a 
notice  of  rescission  to  the  appointed 
agent,  the  notice  is  deemed  to  he 
received  hy  all  participants.  These 
commenters  suggested  that  disclosures 
under  §  226.39  should  not  he  required  if 
the  originating  entity  retains  an  interest 
in  the  underlying  loan,  and  the  agent 
does  not  change  as  a  result  of  the 
transfer.  These  commenters  also  stated 
that  consumers  may  he  confused  hy  a 
disclosure  stating  that  a  portion  of  their 
loan  has  been  transferred  to  one  or  more 
entities  when  the  originating  creditor 
still  holds  a  partial  interest  and  the 
agent  has  not  changed. 

One  indu,stry  commenter  requested 
that  the  Board  exempt  the  assignment  of 
a  mortgage  loan  that  is  initiated  by  the 
consumer  in  connection  with  a 
refinancing  by  the  assignee.  This 
commenter  explained  that  in  some 
states,  the  refinancing  lender  may 
purchase  the  existing  mortgage  loan  and 
enter  into  a  modification  agreement 
with  the  consumer  to  avoid  certain  costs 
associated  with  a  new  extension  of 
credit.  In  this  commenter’s  view,  since 
the  consumer  initiated  the  transaction 
with  the  assignee  and  receives  the 
disclosures  from  the  new  lender  at 
closing,  it  may  confuse  the  consumer  to 
receive  another  set  of  disclosures  within 
30  days  after  the  loan  is  modified.  The 
commenter  also  expressed  concerns 
about  the  unnecessary  cost  and  burden 
of  the  additional  disclosures. 

Final  Rule 

The  final  rule  retains  the  exceptions 
in  §  226.39(c)(1)  and  (2)  of  the  interim 
rule  and  also  provides  an  additional 
exception  which  is  coiltained  in  new 
§  226.39(c)(3).  With  respect  to 
§  226.39(c)(1),  the  Board  has  retained 
the  exception  for  covered  persons  that 
do  not  hold  a  loan  for  more  than  30 
calendar  days  after  acquiring  it.  The 
Board  recognizes  that  under  some  short¬ 
term  financing  arrangements,  the 
covered  persons  may  acquire  the  loan 
only  temporarily,  but  for  a  period  that 


exceeds  30  days.  However,  the  Board 
believes  that  lengthening  the  30-day 
period  would  undermine  the  legislative 
purpose.  A  60-day  exemption  would 
cause  some  parties  to  wait  up  to  60  days 
before  determining  whether  to  make  the 
disclosure  for  a  particular  loan  or  claim 
an  exemption.  The  exemption  contained 
in  the  final  rule  is  consistent  with  the 
legislative  intent  that  consumers  receive 
the  disclosure  within  30  days  after  a 
transfer  occurs,  while  eliminating 
disclosures  from  parties  that  no  longer 
own  the  loan. 

Comment  39(c)(l)-l  has  been  revised 
to  clarify  that  a  covered  person  is  not 
required  to  provide  the  disclosures 
required  under  §  226.39  if  it  sells, 
transfers  or  assigns  all  of  its  interest  in 
the  mortgage  loan  on  or  before  the  30th 
calendar  day  following  the  date  that  it 
acquired  the  mortgage  loan.  Comment 
39(c)(l)-2  has  been  added  in  the  final 
rule  to  address  transfers  of  a  partial 
interest  in  the  mortgage  loan.  It  clarifies 
that  a  covered  person  that  transfers  only 
a  partial  intere.st  in  the  loan  on  or  before 
the  30th  calendar  day  following  the  date 
that  it  acquired  the  loan  must  comply 
with  the  disclosure  requirements  so 
long  as  it  retains  a  partial  interest  in  the 
loan  on  the  30th  day. 

The  final  rule  does  not  require  a 
covered  person  to  disclose  information 
about  former  holders  of  legal  title.  The 
Board  is  concerned  that  a  disclosure 
reflecting  the  full  chain  of  ownership 
would  be  complex  and  could  create 
unnecessary  confusion  for  consumers 
trying  to  determine  what  party  to 
contact  about  their  loan.  Moreover,  such 
a  requirement  would  impose  a  duty  on 
a  covered  person  to  verify  the  identity 
of  all  prior  owners  or  risk  liability  for 
providing  an  incorrect  disclosure.  It  is 
unclear  whether  assignees  would 
routinely  have  access  to  this 
information  within  their  owm  records. 

The  final  rule  also  retains  the 
exception  in  §  226.39(c)(2)  of  the 
interim  rule  which  covers  transfers 
subject  to  a  repurchase  agreement. 
However,  in  response  to  commenters’ 
requests,  the  final  rule  does  not  require 
the  transferor  who  is  obligated  to 
repurchase  the  loan  to  continue  to 
recognize  the  loan  as  an  asset  on  its 
books  and  records.  While  most 
repurchase  arrangements  are  structured 
so  that  the  transferor  does  not  recognize 
the  sale  of  the  asset  on  its  books  and 
records,  the  Board  recognizes  that  the 
acquiring  party  may  not  know  how  the 
transferor  treats  the  asset  on  its  books. 
Under  the  final  rule,  if  the  original 
owner  does  not  repurchase  the  loan,  the 
acquiring  party  must  provide  the 
disclosures  within  30  calendar  days 


after  it  recognizes  the  loan  as  an  asset 
on  its  own  the  books  and  records. 

The  final  rule  has  been  modified  to 
address  a  concern  raised  by  one 
commenter  about  transactions  involving 
intermediaries.  Comment  39(c)(2)-2  is 
added  to  the  final  rule  to  clarify  that  the 
exception  for  transfers  subject  to  a 
repurchase  agreement  applies  even 
when  the  covered  person  acquires  the 
loan  from  an  intermediary  party  who  is 
not  the  party  obligated  to  repurchase  the 
loan. 

Consumer  group  commenters  asked 
the  Board  to  require  disclosures  w'hen  a 
loan  is  transferred  subject  to  a 
repurchase  agreement  and  w'hen  the 
repurchase  occurs.  The  Board  believes 
that  the  disclosure  of  all  transfers 
subject  to  repurchase  agreements  would 
impose  unnecessary  burden  and 
expense  for  covered  persons  that  would 
not  be  outweighed  by  the  benefits  to 
consumers. 

The  final  rule  does  not  exempt  short¬ 
term  acquisitions  for  longer  than  30 
days  that  are  not  subject  to  a  repurchase 
agreement,  as  requested  by  one 
commenter.  These  financing 
arrangements  differ  frdm  repurchase 
arrangements  in  that  the  original 
creditor  is  under  no  obligation  to 
repurchase  the  loan.  Moreover,  the 
specific  loan  is  not  subject  to  a  purchase 
commitment  even  though  it  may  be  the 
type  of  loan  described  in  the  purchase 
agreement.  The  Board  does  not  believe 
that  a  covered  person  should  be  exempt 
from  the  disclosure  requirements  if  the 
transferor  is  not  obligated  to  repurchase 
the  loan.  In  addition,  compliance  with 
the  exemption  reqnested  by  the 
commenter  would  be  difficult  to  enforce 
because  the  individual  loan  covered  by 
the  exception  is  not  subject  to  a  specific 
repurchase  agreement  by  any  other 
party. 

The  final  rule  includes  an  additional 
exception  designated  as  §  226.39(c)(3), 
which  was  not  included  in  the  interim 
rule,  in  response  to  commenters’ 
requests  to  exempt  covered  persons  that 
acquire  partial  interests  in  the  loan.  The 
exemption  in  §  226.39(c)(3)  applies  to  a 
covered  person  that  acquires  only  a 
partial  interest  in  the  loan  if  the  party 
anthorized  to  receive  the  consumer’s 
notice  of  the  right  to  rescind  and  resolve 
issues  concerning  the  consumer’s 
payments  on  the  loan  does  not  change 
as  a  result  of  the  transfer.  This  exception 
is  adopted  pnrsnant  to  the  Board’s 
anthority  in  TILA  Sections  105(a)  and 
105(f).  As  with  the  exceptions  in 
§  226.39(c)(1)  and  (2),  the  exception  for 
transfers  of  a  partial  interest  in 
§  226.39(c)(3)  is  intended  to  prevent 
consumer  confusion  that  could  arise 
from  the  receipt  of  multiple  disclosures. 
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The  Board  believes  that  Section  105(f) 
is  appropriate  for  the  exception  in 
§  226.39(cK3)  because  the  disclosure  of 
a  partial  ou'nership  interest  would  not 
provide  a  meaningful  benefit  to 
consumers  in  the  form  of  useful 
information  or  consumer  protection. 
Requiring  such  disclosures  would 
complicate  compliance  and  impose 
unnecessary  burden  and  expense  that 
would  not  be  outweighed  by  the 
benefits  to  consumers.  The  legislative 
history  reflects  that  the  statute  was 
intended  to  ensure  that  consumers 
know  the  identity  of  the  party  they  can 
contact  to  rescind  or  seek  to  modify  the 
loan  terms.  The  Board  believes  that  the 
exception  in  §  226.39(c)(3)  will  not 
undermine  the  legislative  purpose  of 
Section  404(a)  so  long  as  the  transfer  of 
a  partial  interest  does  not  result  in  a 
change  for  these  purposes.  The  Board 
believes  that  disclosures  regarding 
transfers  of  partial  interests  could  create 
consumer  confusion.  However,  if  as  a 
result  of  the  transfer  of  a  partial  interest 
in  the  loan,  a  different  agent  or  party  is 
authorized  to  receive  the  rescission 
notice  and  resolvffissues  concerning  the 
oonsumer’s  payments,  the  disclosures 
under  §  226.39  must  be  provided. 
Comment  39(c)(3)-2  is  added  to  the 
final  rule  to  provide  examples  of  when 
disclosures  would  be  required  in 
connection  with  a  transfer  of  a  partial 
interest  in  the  loan. 

The  final  rule  does  not  provide  an 
exception  for  transfers  initiated  by 
consumers  who  seek  to  refinance  their 
mortgage  loans.  A  covered  person’s 
compliance  with  such  a  rule  would  be 
difficult  to  determine  because  it  would 
depends  on  a  case  by  case  factual 
determination.  To  ease  the  compliance 
burden,  the  covered  person  has  the 
option  to  provide  the  disclosures 
required  by  §  226.39  along  with  other 
disclosures  at  the  time  of  refinancing 
instead  of  30  days  later. 

39(d)  Content  of  Required  Disclosures 

Section  226.39(d)  of  the  interim  rule 
sets  forth  the  contents  of  the  disclosure 
that  must  be  provided  under  this 
section.  The  disclosures  must  identify 
the  loan  that  was  acquired  or  transferred 
and,  consistent  with  the  statute,  contain 
the  following:  (1)  The  identity,  address, 
and  telephone  number  of  the  covered 
person  that  owns  the  mortgage  loan;  (2) 
the  date  of  the  acquisition  or  transfer; 

(3)  contact  information  that  the 
consumer  can  use  to  reach  an  agent  or 
party  having  authority  to  act  on  behalf 
of  the  covered  person;  (4)  the  location 
of  the  place  where  the  transfer  of  the 
ownership  of  the  debt  is  recorded. 


Identifying  the  Loan 

Interim  rule.  Under  the  interim  rule, 
the  disclosures  required  by  §  226.39 
must  identify  the  loan  that  was  acquired 
or  transferred.  The  interim  rule  provides 
flexibility  for  covered  persons  to 
determine  what  information  to  provide 
for  this  purpose.  For  example,  the 
covered  person  may  identify  the  loan  by 
stating  the  address  of  the  mortgaged 
property  along  with  the  account  number 
or  other  identification  number 
previously  known  to  the  consumer, 
which  may  appear  in  a  truncated 
format.  The  covered  person  might 
instead  identify  the  loan  by  specifying 
the  date  on  which  the  credit  was 
extended  and  the  original  amount  of  the 
loan  or  credit  line. 

Public  comment.  One  industry 
commentator  stated  that  providing  the 
account  number  alone  should  be 
sufficient  for  consumers  to  identify  the 
loan,  and  would  reduce  the  risk  of 
mailing  sensitive  information.  The 
commentator  suggested  that  the  final 
rule  should  clarify  that  the  account 
number  alone  (or  other  identifying 
information  already  provided  to  the 
consumer)  is  adequate  to  identify  the 
loan. 

Final  rule.  To  provide  flexibility  and 
ease  compliance  while  protecting 
consumer’s  confidential  information, 
the  final  rule  provides  that  a  covered 
person  may  use  any  information  that 
would  reasonably  inform  a  consumer 
which  loan  was  acquired  or  transferred. 
Comment  39(d)— 1  in  the  interim  rule 
has  been  retained  and  provides 
examples  that  are  merely  illustrations, 
including  that  the  covered  person  may 
identify  the  loan  by  stating  the  address 
of  the  mortgages  property  along  with  the 
account  number,  or  just  the  loan 
number  previously  disclosed  to  the 
consumer. 

Name,  Address,  and  Telephone  Number 
of  Covered  Person 

.Interim  rule.  Section  226.39(d)(1) 
implements  the  requirement  that 
covered  persons  provide  their  name, 
address  and  telephone  number.  Under 
the  interim  rule,  the  party  identified 
must  be  a  covered  person  who  owns  the 
mortgage  loan,  regardless  of  whether 
apother  party  services  the  loan  or  is  the 
covered  person’s  agent.  The  covered 
person  has  the  option  of  also  providing 
an  electronic  mail  address  or  internet 
Web  site  address  but  is  not  required  to 
do  so.  Section  226.39(d)(1)  provides  that 
if  there  is  more  than  one  covered 
person,  the  required  information  must 
be  provided  for  each  person. 

Public  comment.  The  Board 
specifically  solicited  comments  on 


whether  the  identification  of  multiple 
parties  might  confuse  consumers  and 
whether  the  final  rule  should  limit  the 
number  of  covered  persons  identified. 
One  industry  commenter  asserted  that 
providing  information  for  multiple 
covered  persons  would  confuse 
consumers,  and  that  the  disclosure 
should  contain  only  the  address  and 
telephone  number  of  one  covered 
person  authorized  to  receive  payments 
and  handle  questions  about  the  loan. 

Final  rule.  Like  the  interim  rule,  the 
final  rule  requires  covered  persons  to 
state  their  name,  address  and  telephone 
number  on  the  disclosure.  Under 
§  226.39(b)(4)  in  the  final  rule,  if  a 
mortgage  loan  is  acquired  by  a  covered 
person  and  subsequently  transferred  to 
another  covered  person,  a  single 
disclosure  may  be  provided  on  behalf  of 
both  persons  so  long  as  the  disclosure 
satisfies  the  timing  and  content 
requirements  applicable  to  each  person. 
Section  226.39(d)(1)  of  the  final  rule 
specifies  that  a  single  disclosure 
provided  for  multiple  transfers  must 
state  the  name,  address,  and  telephone 
number  of  each  covered  person. 

Section  226.39(b)(5)  of  the  final  rule 
provides  that,  if  multiple  covered 
persons  jointly  acquire  the  loan,  a  single 
disclosure  must  be  provided  on  behalf 
of  all  covered  persons.  Section 
226.39(d)(1)  of  the  final  rule  provides 
that  the  single  disclosure  must  provide 
the  name,  address  and  telephone 
number  of  each  covered  person  unless 
one  of  the  covered  persons  has  been 
authorized  in  accordance  with 
§  226.39(d)(3)  to  receive  the  consumer’s 
notice  of  the  right  to  rescind  and  to 
resolve  issues  concerning  the 
consumer’s  payments  on  the  loan.  In 
that  case,  the  disclosure  may  state  the 
name,  address  and  telephone  number 
only  for  that  covered  persons. 

The  Board  recognizes  that  transfers 
occur  under  a  variety  of  circumstances 
and,  in  case  of  multiple  covered 
persons,  it  may  not  always  be  clear 
which  covered  person  should  be 
identified  to  best  effectuate  the 
legislative  goal,  particularly  if  none  of 
them  serves  as  agent  or  servicer.  Based 
on  comments  received,  it  is  the  Board’s 
understanding  that  most  transfers  of 
partial  interests  to  multiple  parties  in  a 
joint  acquisition  generally  involve  a 
transfer  to  a  single  entity  created 
specifically  to  facilitate  the  transaction. 
In  that  case,  only  the  name  of  that  single 
entity  that  acquires  legal  title  to  the  loan 
may  be  shown  as  the  owner  on  the 
disclosure.  However,  to  the  extent  that 
partial  interests  in  the  loan  are  held  by 
multiple  persons  that  jointly  acquire  the 
loan,  the  name,  address  and  telephone 
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number  of  each  covered  person  must  be 
provided  on  the  disclosure. 

Providing  contact  information  for 
multiple  covered  persons  when  there 
are  multiple  transactions  under 
§  226.39(bK4)  should  not  create 
confusion  because  disclosure  of  the  date 
of  transfer  for  each  covered  person 
should  clarify  which  covered  party 
currently  owns  the  loan.  The  final  rule 
also  provides  additional  flexibility 
when  multiple  covered  persons  that 
jointly  acquire  the  loan  are  identified 
under  §  226.39(b)(5).  Section 
226.39(d)(1)  of  the  final  rule  has  been 
revised  so  that  contact  information  need 
only  be  provided  for  one  covered  person 
if  that  person  is  also  authorized  in 
accordance  with  §  226.39(d)(3)  to 
receive  the  rescission  notice  and  resolve 
issues  concerning  the  consumer’s 
payments  on  the  loan.  If  no  covered 
person  is  authorized  for  these  purposes, 
the  disclosure  must  state  the  name, 
address  and  telephone  number  for  all 
covered  persons. 

Similarly,  comment  39(d)(l)(ii)-2  has 
been  added  to  clarify  that  if  multiple 
covered  persons  acquire  partial  interests 
in  the  loan  in  separate  transactions  and 
not  jointly,  each  covered  person  has  to 
comply  with  the  disclosure 
requirements  under  §  226.39  by 
providing  its  name,  address  and 
telephone  number. 

Acquisition  Date 

Interim  rule.  Section  226.39(d)(2)  in 
the  interim  rule  requires  disclosure  of 
the  date  that  the  covered  person 
acquired  the  loan,  which  is  “the  date  of 
acquisition  recognized  in  the  books  and 
records  of  the  acquiring  party.” 

Public  comment.  One  industry 
commenter  noted  that  the  date  of 
acquisition  on  the  purchaser’s  books 
may  not  be  same  date  recognized  on  the 
transferor’s  books.  This  commenter 
requested  that  the  purchaser  be 
permitted  to  disclose  either  the 
acquisition  date  recognized  on  the 
purchaser’s  books  or  the  date  recognized 
on  the  transferor’s  books. 

Final  rule.  To  facilitate  cornpliance, 
the  final  rule  perrfiits  a  covered  person 
to  disclose  either  the  date  of  acquisition 
recognized  in  the  books  and  records  of 
the  acquiring  party,  or  the  date  of 
transfer  recognized  in  the  books  and 
records  of  the  transferring  party,  as 
discussed  above.  The  date  disclosed  in 
the  notice  would  also  be  used  to 
determine  if  the  disclosure  was 
provided  in  a  timely  manner. 

Agent’s  Contact  Information 

Interim  rule.  Under  §  226.39(d)(3),  a 
covered  person  must  identify  and 
provide  contact  information  for  the 


agent  or  party  having  authority  to  act  on 
behalf  of  the  covered  person.  Under  the 
interim  rule,  the  disclosure  must 
identify  one  or  more  persons  who  are 
authorized  to  receive  legal  notices  on 
behalf  of  the  covered  person  and  resolve 
issues  concerning  the  consumer’s 
payments  on  the  loan.  However,  contact 
information  for  an»agent  is  not  required 
under  §  226.39(d)(3)  if  the  consumer  can 
use  the  information  for  the  covered 
persons  provided  under  paragraph 
§  226.39(d)(1)  for  these  purposes.  The 
interim  rule  does  not  require  that  a 
covered  person  designate  an  agent  or 
other  party,  but  merely  requires  that 
contact  information  be  disclosed  when 
there  is  such  an  agent,  so  that 
consumers  can  direct  their  inquiries  to 
the  appropriate  party. 

The  interim  rule  also  recognizes  that 
separate  entities  may  be  authorized  by 
the  owner  of  the  loan  to  act  on  its  behalf 
for  different  purposes.  The  interim  rule 
requires  a  covered  person  to  identify  the 
party  authorized  to  receive  legal  notices 
to  ensure  that  consumers  have  sufficient 
information  to  assert  legal  claims, 
including  a  right  to  rescind  the  loan,  if 
applicable.  If  the  covered  person 
appoints  a  different  agent  to  resolve 
loan  servicing  issues,  contact 
information  must  be  provided  for  each 
agent,  and  the  disclosure  must  state  the 
extent  to  which  the  authority  of  each 
agent  differs.  For  example,  the 
disclosure  should  indicate  if  only  one  of 
the  agents  is  authorized  to  receive  legal 
notices  or  only  one  is  authorized  to 
resolve  issues  concerning  payments. 

Under  the  interim  rule,  a  covered 
person  may  comply  with  §  226.39(d)(3) 
by  providing  only  the  name  and 
telephone  number  of  the  agent  or 
authorized  party  if  the  consumer  can 
use  the  telephone  number  to  obtain  that 
party’s  address.  Comment  was  solicited 
on  whether  the  rule  should  require  that 
the  address  be  included  in  the 
disclosure. 

Public  comment.  Consumer  group 
commenters  stated  that  the  agent’s 
address  should  be  required  in  the 
disclosure  because  borrowers  may 
mistakenly  use  the  telephone  number  to 
rescind,  which  must  be  done  in  writing. 
They  also  requested  that  the  Board 
require  more  information  to  be 
disclosed  about  the  consumer’s  right  to 
file  qualified  written  requests  under 
RESPA. 

Several  industry  groups  stated  that 
the  requirement  to  identify  an  agent  or 
person  authorized  to  receive  “legal 
notice”  is  too  vague,  and  noted  that  the 
rules  for  serving  legal  process  vary  by 
type  of  action  and  jurisdiction.  They 
asserted  that  the  general  reference  to 


“legal  notice”  would  create  compliance 
difficulties. 

Several  industry  commenters  stated 
that  disclosing  multiple  contacts  for 
different  purposes  would  increase  the 
risk  that  consumers  may  contact  the 
wrong  party.  One  industry  commenter 
suggested  that  the  Board  require  the 
identification  of  an  agent  or  person 
authorized  to  receive  “rescission  and 
modification  requests,”  and,  if  no  such 
person  has  been  authorized,  the  owner 
should  be  required  to  state  that  such 
requests  should  be  directed  to  the 
owner.  Another  industry  commenter 
was  concerned  that  covered  persons 
would  be  required  to  list  all  agents,  and 
noted  that  the  statute  does  not  reference 
rescission  claims. 

Final  rule.  The  final  rule  is  revised  to 
require  a  covered  person  to  provide  the 
name,  address  and  telephone  number 
for  the  agent  or  other  party  having 
authority  to  receive  a  rescission  notice 
and  resolve  issues  concerning  the 
consumer’s  payments  on  the  loan. 
Section  226.39(d)(3)  does  not  require  a 
covered  person  to  list  contact 
information  for  an  agent  or  other  party 
if  the  consumer  can  use  the  covered 
person’s  contact  information  for  these 
purposes.  If  multiple  agents  are  listed 
on  the  disclosure,  the  disclosure  must 
state  which  one  is  authorized  to  receive 
the  rescission  notice  and  which  one  is 
authorized  to  resolve  issues  concerning 
the  consumer’s  payments  on  the  loan. 
The  Board  is  requiring  that  the  agent’s 
address  be  included  on  the  disclosure  to 
avoid  consumer  confusion  about  the 
need  to  provide  a  written  notice 
regarding  rescission. 

To  facilitate  compliance  and  simplify 
the  disclosure,  comment  39(d)(3)-l 
provides  that,  if  an  agent  or  other  party 
is  authorized  to  receive  the  rescission 
notice  and  resolve  issues  concerning  the 
consumer’s  payments  on  the  loan,  the 
disclosure  need  only  state  that  the 
consumer  may  contact  that  agent 
regarding  any  questions  concerning 
consumer’s  account  without  specifically 
mentioning  rescission  or  payment 
issues. 

Recording  Location 

Interim  rule.  Section  404(a)  and  the 
interim  rule  require  that  the  disclosure 
state  the  location  of  the  place  where  the 
transfer  of  ownership  of  the  debt  is 
recorded.  When  a  mortgage  loan  is  sold, 
however,  the  transfer  in  ownership  of 
the  debt  instrument  typically  is  not 
recorded  in  public  records.  The  new 
owner’s  security  interest  in  the  property 
that  secures  the  debt  may  or  may  not  be 
recorded  in  the  public  land  records  or, 
if  it  is  recorded,  it  may  not  yet  be 
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recorded  at  the  time  the  disclosure  is 
sent. 

Under  the  interim  rule,  if  the  transfer 
of  ownership  has  not  been  recorded  in 
public  records  at  the  time  the  disclosure 
is  provided,  the  covered  person  can 
comply  with  the  rule  by  stating  this  fact. 
Whether  or  not  the  transfer  of 
ownership  has  been  recorded  in  public 
records  at  the  time  the  disclosure  is 
made,  the  disclosure  may  state  that  the 
transfer  “is  or  may  be  recorded”  at  the 
specified  location.  A  covered  person  is 
not  required  to  provide  the  postal 
address  for  the  governmental  office 
where  the  covered  person’s  ownership 
interest  is  recorded  or  the  name  of  the 
jurisdiction  where  the  property  is 
located.  For  example,  under  the  interim 
rule  it  is  sufficient  to  disclose  that  the 
transaction  is  or  may  be  recorded  in  the 
office  of  public  land  records  or  the 
recorder  of  deeds  office  “for  the  county 
or  local  jurisdiction  where  the  property 
is  located.” 

Under  the  interim  rule,  the  covered 
person  also  has  the  option  of  disclosing 
the  location  where  the  covered  person’s 
security  interest  in  the  property  is  or 
may  be  recorded.  In  light  of  the  fact  that 
the  transfer  in  ownership  of  the  debt 
instrument  usually  is  not  recorded  in 
public  records,  the  Board  specifically 
solicited  comment  on  whether 
disclosure  of  the  location  where  the 
security  interest  is  recorded  should  be 
required. 

Public  comment.  Consumer  group 
commenters  generally  supported  the 
approach  in  the  interim  rule,  and  asked 
the  Board  to  require  disclosure  of  the 
location  where  the  security  interest  is 
filed.  One  industry  trade  association 
commented  that  requiring  a  disclosure 
regarding  the  filing  of  the  security 
interest  would  impose  considerable 
burden  and  co.st,  and  stated  that  the 
disclosure  required  by  the  interim  rule 
is  sufficient.  Another  industry  trade 
association  agreed  that  most  borrowers 
are  already  aware  of  the  location  where 
the  security  interest  is  recorded,  and 
requiring  a  more  specific  disclosure 
would  place  considerable  burden  on  the 
industry  since  most  loan  servicers  do 
not  have  easy  access  to  this  information 
in  their  servicing  systems. 

Final  rule.  The  final  rule  is 
substantially  the  same  as  the  interim 
rule,  with  some  modifications  for 
clarity.  Section  226.39(dK4)  requires  the 
covered  person  to  disclose  where 
transfer  of  ownership  of  the  debt  to  the 
covered  person  is  or  may  be  recorded, 
or,  alternatively,  that  the  transfer  of 
ownership  has  not  been  recorded  in 
public  records  at  the  time  the  disclosure 
is  provided.  Comment  39(d)(4)-l 
clarifies  that  the  disclosure  may  state 


that  the  transfer  of  ownership  of  the 
debt  has  not  been  recorded  in  public 
records  at  the  time  the  disclosure  is 
provided,  if  that  is  the  case,  or  that  it  is 
or  may  be  recorded  in  the  office  of 
public  land  records  or  the  recorder  of 
deeds  office  for  the  county  or  local 
jurisdiction  where  the  property  is 
located. 

As  stated  in  the  interim  rule,  the 
Board  believes  that  §  226.39(d)(4) 
appropriately  addresses  the  operational 
issues  regarding  the  land  recording 
process  and  provides  the  necessary 
flexibility  for  compliance  purposes 
without  impairing  the  legislative 
purpose.  The  Board  adopted  this 
approach  after  considering  the  relative 
costs  and  benefits  of  requiring  that  the 
disclosure  provide  more  detailed 
information.  Industry  representatives 
stated  that  this  information  may  not  be 
readily  accessible  to  the  acquiring  party. 

A  requirement  to  provide  the  name  and 
address  of  the  governmental  office 
would  require  parties  that  provide  such 
notices  to  develop  and  maintain  a 
system  for  matching  the  property 
address  to  the  correct  governmental 
office,  and  keeping  the  database  up  to 
date  with  correct  address  information. 
The  Board  does  not  believe  that  this 
would  provide  substantial  benefit  to 
consumers  because  they  presumably 
know  the  county  or  jurisdiction  in 
which  the  property  is  located  and  can 
easily  obtain  the  address  of  the 
governmental  office  from  public 
directories  or  other  sources. 

39(e)  Optional  disclosures 
Interim  Rule 

Section  226.39(e)  of  the  interim  rule 
states  that  a  covered  person  may,  at  its 
option,  provide  with  the  disclosures 
“any  other  relevant  information” 
regarding  the  transaction.  For  example, 
the  covered  person  may  choose  to 
inform  consumers  that  the  location 
where  they  should  send  mortgage 
payments  has  not  changed.  The  Board 
solicited  comment  on  whether  the  rule 
should  include  any  additional 
disclosure  requirements. 

Public  Comment 

Two  industry  trade  associations 
requested  the  Board  to  specify  in  the 
final  rule  that  the  disclosure 
requirements  may  include  a  statement 
requiring  the  consumer  to  contact  only 
the  authorized  agent,  such  as  the 
servicer,  rather  than  the  covered  party. 
These  commenters  expressed  concerns 
that  consumers  may  seek  to  contact  a 
covered  person  that  invests  in  the  loan 
but  does  not  have  the  capacity  to  handle 
consumer  inquiries 


Final  Rule 

Consistent  with  the  statute  and  the 
interim  rule,  the  final  rule  permits 
covered  persons,  in  their  sole  discretion, 
to  include  additional  information  that 
they  might  deem  relevant  or  helpful  to 
consumers.  The  Board  believes  that  it 
would  be  inconsistent  with  the  statutory 
goal  to  permit  covered  persons  to 
disclose  that  the  consumer  is  not 
permitted  to  use  the  contact  information 
provided  for  the  covered  person. 

V.  Final  Regulatory  Flexibility  Analysis 

In  accordance  with  Section  4  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601  et  seq.,  the  Board  is 
publishing  a  final  regulatory  flexibility 
analysis  for  the  final  rule.  The  RFA 
generally  requires  an  agency  to  assess 
the  impact  a  rule  is  expected  to  have  on 
small  entities. 3  However,  under  Section 
605(b)  of  the  RFA,  5  U.S.C.  605(b),  the 
regulatory  flexibility  analysis  otherwise 
required  under  Section  604  of  the  RFA 
is  not  required  if  an  agency  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  stated  the 
factual  basis  for  such  certification. 

The  Board  continues  to  believe  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
is  narrowly  designed  to  implement  the 
statutory  amendments  to  TILA  made  by 
Section  404(a)  of  the  2009  Act.  Covered 
persons,  including  small  entities,  had  to 
comply  with  Section  404(a) 
immediately  upon  its  enactment  on  May 
20,  2009,  whether  or  not  the  Board 
amends  Regulation  Z  to  conform  the 
regulation  to  the  statute.  The  Board’s 
final  rule  is  intended  to  provide 
guidance  to  persons  covered  by  the  rule 
on  how  to  interpret  and  comply  with 
the  statutory  requirements,  and  to 
ensure  that  consumers  receive 
meaningful  notices  consistent  with  the 
legislative  goal. 

A.  Reasons  for  the  Final  Rule 

As  indicated  above,  the  2009  Act  was 
signed  into. law  on  May  20,  2009. 
Section  404(a)  amended  TILA  to 
establish  a  new  requirement  for 
notifying  consumers  of  the  sale, 
assignment,  or  other  transfer  of  their 
mortgage  loans.  This  requirement 


3  Under  standards  the  U.S.  Small  Business 
Administration  sets  (SBA),  an  entity  is  considered 
“small”  if  it  had  $175  million  or  less  in  assets  for 
banks  and  other  depository  institutions;  and  $6.5 
million  or  less  in  revenues  for  non-bank  mortgage 
lenders,  mortgage  brokers,  and  loan  servicers.  U.S. 
Small  Business  Administration,  Table  of  Small 
Business  Size  Standards  Matched  to  North 
American  Industry  Classification  System  Codes, 
available  at  http://www.sba.gov/idc/groups/public/ 
documents/sba_homepage/serv_sstd Jtablepdf.pdf. 
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became  effective  immediately  upon 
enactment  on  May  20,  2009,  and  did  not 
require  the  issuance  of  implementing 
regulations. 

Congress  enacted  TILA  based  on 
findings  that  economic  stability  would 
be  enhanced  and  competition  among 
consumer  credit  providers  would  be 
strengthened  by  the  informed  use  of 
credit  resulting  from  consumers’ 
awareness  of  the  cost  of  credit.  One  of 
the  stated  purposes  of  TILA  is  to 
provide  meanirigful  disclosure  of  credit 
terms  to  enable  consumers  to  compare 
credit  terms  available  in  the 
marketplace  more  readily  and  avoid  the 
uninformed  use  of  credit. 

B.  Summary  of  the  2009  Act 

As  described  previously,  the 
purchaser  or  assignee  that  acquires  a 
loan  must  provide  the  required 
disclosures  no  later  than  30  days  after 
the  date  on  which  the  loan  is  acquired. 
Section  226.39(c)  of  the  rule  provides  an 
exception  if  the  covered  person  transfers 
or  assigns  the  loan  to  another  party  on 
or  before  that  date.  Section  226.39(d) 
sets  forth  the  content  of  the  disclosure. 
Consistent  with  the  statute,  the  final 
rule  requires  that  the  disclosure  contain 
the  following:  (1)  The  name,  address, 
and  telephone  number  of  the  covered 
person  who  owns  the  mortgage  loan;  (2) 
the  date  of  transfer;  (3)  the  name, 
address  and  telephone  number  of  an 
agent  or  other  party  authorized  to  act  on 
behalf  of  the  owner;  and  (4)  where  the 
transfer  of  ownership  of  the  debt  is  or 
may  be  recorded. 

C.  Statement  of  Objectives  and  Legal 
Basis 

The  SUPPLEMENTARY  INFORMATION  sets 
forth  the  objectives  and  the  legal  basis 
for  the  final  rule.  The  legal  basis  for  the 
final  rule  is  in  TILA  Sections  lO-^la), 
105(f).  15  U.S.C.  1604(a),  1604(f).  A 
more  detailed  discussion  of  the  Board’s 
rulemaking  authority  is  set  forth  in  the 
SUPPLEMENTARY  INFORMATION. 

D.  Description  of  Small  Entities  to 
Which  the  Final  Rule  Applies 

The  final  rule  applies  to  all  persons 
that  acquire  more  than  one  existing 
mortgage  loan  in  any  12-month  period, 
other  than  servicers  that  take  title  solely 
as  an  administrative  convenience  to 
enable  them  to  service  the  loans.  The 
Board  cannot  identify  with  certainty  the 
number  of  small  entities  that  meet  this 
definition.  The  Board  can  estimate, 
however,  approximate  numbers  of  small 
entities  that  purchase  mortgage  loans,  as 
discussed  below. 

Tbe  Board  can  identify  through  data 
from  Reports  of  Condition  and  Income 
(“call  reports”)  approximate  numbers  of 


small  depository  institutions  that  would 
be  subject  to  the  final  rules  if  they 
acquire  more  than  one  mortgage  loan  in' 
a  12-month  period.  Based  on  March 
2010  call  report  data,  approximately 
8,845  small  institutions  would  be 
subject  to  the  final  rule.  Approximately 
15,658  depository  institutions  in  the 
United  States  filed  call  report  data, 
approximately  11,148  of  which  had  total 
domestic  assets  of  $175  million  or  less 
and  thus  were  considered  small  entities 
for  purposes  of  the  Regulatory 
Flexibility  Act.  Of  3,898  banks,  523 
thrifts  and  6,727  credit  unions  that  filed 
call  report  data  and  were  considered 
small  entities,  3,776  banks,  496  thrifts, 
and  4,573  credit  unions,  totaling  8,845 
institutions,  extended  mortgage  credit. 
For  purposes  of  this  analysis,  thrifts 
include  savings  banks,  savings  and  loan 
entities,  co-operative  banks  and 
industrial  banks. 

Tbe  Board  cannot  identify  with 
certainty  the  number  of  small  non¬ 
depository  institutions  because  they  do 
not  file  call  reports.  Neither  can  the 
Board  determine  with  certainty  how 
many  of  the  11,148  institutions 
identified  above  as  small  entities 
acquired  mortgage  loans  in  2009. 
Although  an  estimated  8,845  such 
institutions  extended  mortgage  credit, 
the  Board  recognizes  that  not  all  entities 
that  extend  mortgage  credit  also  acquire 
existing  mortgage  loans.  Moreover,  the 
reverse  is  also  true:  There  are  entities 
that  acquire  existing  mortgage  loans  but 
do  not  extend  mortgage  credit. 

The  Board  has  another  source  of 
information,  data  obtained  under  the 
Home  Mortgage  Disclosure  Act  (HMD A), 
12  U.S.C.  2801  et  seq.;  12  CFR  part  203. 
Based  on  loan  purchases  reported  for 
2008  under  HMDA,  the  Board  estimates 
that  553  of  the  reporting  institutions 
engaged  in  more  than  one  mortgage 
acquisition.  The  8,388  lenders  covered  , 
by  HMDA  in  2008  accounted  for  the 
majority,  but  not  all,  of  tbe  home 
lending  in  the  United  States. 
Accordingly,  the  553  institutions  that 
reported  loan  purchases  in  2008 
probably  do  not  represent  all  mortgage 
acquirers;  institutions  must  report  loan 
purchases  only  if  they  are  required  to 
report  under  HMDA  based  on  loan 
originations  and  as.sets.  Nevertheless, 
the  Board’s  experience  has  been  that  the 
HMDA  data  are  reasonably 
representative  of  the  whole  mortgage 
market. 

A  total  of  2,921,684  loan  purchases 
were  reported  under  HMDA  in  2008  hy 
entities  reporting  more  than  one 
purchase  (and  thus  subject  to  the  final 
rule).  Of  those  loan  purchases, 

2,773,918  were  reported  by  depository 
institutions.  Of  those  depository 


institution  loan  purchases,  2,122,288 
(76.5%)  were  reported  by  large 
depository  institutions  (assets  greater 
than  $175’  million),  and  651,630  (23.5%) 
were  reported  by  small  depository 
institutions  (assets  of  $175  million  or 
less).  Of  the  553  HMDA  reporters 
reporting  more  than  one  loan  purchase, 
502  were  depository  institutions.  Of 
those  502  depository  institutions,  387 
(77.1%)  were  large  and  115  (22.9%) 
were  small.  Those  115  small  depository 
institutions  represent  just  slightly  less 
than  one  percent  (0.97%)  of  the  11,907 
total  small  institutions  estimated  above 
from  call  report  data. 

A  total  of  147,766  loan  purchases 
were  reported  under  HMDA  by  non¬ 
depository  institutions  that  reported 
more  than  one  loan  purchase  in  2008. 
The  Board  cannot  tell  from  the  HMDA 
data  how  many  of  those  loan  purchases 
were  reported  by  small  entities.  Neither 
can  the  Board  tell  how  many  of  the  51 
non-depository  institutions  that 
reported  those  loan  purchases  are  small 
entities.  If  the  relative  shares  of  small 
entities  among  small  and  large  non¬ 
depository  institutions  do  not  differ 
significantly  from  those  among 
depository  institutions,  however,  the 
shares  for  non-depository  institutions 
can  be  estimated.  On  that  basis,  the 
Board  estimates  that  12  small  non¬ 
depository  institutions  reported  34,725 
loan  purchases  and  that  39  large  non¬ 
depository  institutions  reported  113,041 
loan  purchases  (estimates  are  rounded 
to  whole  numbers). 

Using  the  foregoing  numbers  from 
2008  HMDA  data  for  depository 
institutions  and  the  foregoing  estimates 
for  non-depository  institutions,  the 
Board  estimates  the  following  numbers 
for  all  entities  reporting  under  HMDA 
combined:  Of  the  2,921,684  loan 
purchases  reported  by  553  entities 
reporting  more  than  one  purchase, 
2,235,329  (76.5%)  were  reported  by  426 
large  entities  (77%),  and  686,355 
(23.5%)  were  reported  by  127  small 
entities  (23%).  Based  on  these  estimates, 
less  than  one-quarter  of  the  institutions 
reporting  covered  loan  purchases  under 
HMDA  were  small  entities,  and  less 
than  one-quarter  of  the  covered  loan 
purchases  reported  were  reported  hy 
small  entities. 

The  foregoing  data  are  not  complete 
in  many  respects.  Not  all  depository 
institutions  that  file  call  repprts  are 
reporters  under  HMDA,  and  not  all 
HMDA  reporters  file  call  reports. 
Further,  some  unknown  number  of 
entities  purchase  more  than  one 
mortgage  loan  in  any  12-month  period 
and  yet  file  neither  call  reports  nor 
HMDA  data;  how  many  of  those  are 
small  entities  also  is  unknown. 
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Nevertheless,  if  one  assumes  that  the 
existing  data  are  reasonably 
representative  of  the  market  as  a  whole, 
they  present  an  overall  picture  of 
minimal  economic  impact  on  small 
entities.  For  all  these  reasons,  the  Board 
believes  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

The  compliance  requirements  of  the 
final  rules  are  described  in  the 
SUPPLEMENTARY  INFORMATION.  As 
indicated  above,  the  Board  is  adopting 
a  new  disclosure  rule  requiring  that 
consumers  receive  notice  when 
ownership  of  their  mortgage  loan  is 
transferred.  The  Board  is  aware  that 
numerous  covered  persons  are  already 
complying  with  these  statutory 
provisions,  which  became  effective  on 
May  20,  2009.  Therefore  the  additional 
burden  imposed  by  the  Board’s  rule 
itself  is  likely  to  be  minimal. 

Furthermore,  the  information  required 
to  be  provided  is  easily  obtainable  by 
covered  persons.  The  covered  person 
must  provide  contact  information  for 
itself  and  any  agent  (but  is  not  required 
to  designate  an  agent),  may  use  the 
acquisition  date  on  its  own  books  and 
records;  and  may  generally  describe  the 
location  where  the  covered  person’s 
interest  in  the  property  securing  the 
mortgage  loan  is  or  may  be  recorded. 

This  information  generally  is  already 
required  by  the  statute. 

Based  on  informal  surveys  of  industry 
representatives  and  practices  in  effect, 
the  Board  understands  that  entities  are 
likely  to  designate  servicers  as  their 
agents.  Servicers  already  respond  to 
consumer  requests  on  the  behalf  of 
covered  persons.  Therefore,  other  than 
providing  the  disclosure  itself,  covered 
persons  (including  those  who  are  small 
entities)  are  not  likely  to  incur 
significant  burden  in  responding  to 
consumer  requests.  Furthermore,  the 
Board  has  provided  an  exception  to  the 
rule  for  mortgage  owners  who  do  not 
hold  the  loan  more  than  30  days.  The 
Board  believes  that  this  exception 
balances  the  needs  of  consumers  for 
information  with  the  burdens  on 
industry  of  compliance  and  the 
potential  for  confusion  to  consumers  of 
receiving  multiple  disclosures. 

F.  Other  Federal  Rules 

The  Board  has  not  identified  other 
rules  that  conflict  with  the  final  rule.  As 
indicated  previously,  under  RESPA  and 
HUD’s  Regulation  X,  consumers  must  be 
notified  when  the  servicer  of  their 
mortgage  loan  has  changed.  Therefore, 
the  disclosure  of  contact  information  for 


the  agent  of  the  owner  of  the  mortgage 
loan,  typically  the  servicer  under 
applicable  agreements,  is  already 
generally  required  by  law.  As  a  result  of 
existing  requirements,  servicers  must 
disclose  their  contact  information  and 
are  subject  to  consumer  calls  regarding 
administration  of  payment  information. 

G.  Significant  Alternatives  to  the  Final 
Rule 

As  noted  above,  the  final  rule 
implements  the  statutory  requirements 
of  the  2009  Act  that  were  effective  on 
May  20,  2009.  The  Board  has 
implemented  these  requirements  to 
minimize  burden  while  retaining 
benefits  to  consumers.  The  Board  was 
not  required  to  issue  rules  but  has 
decided  that  rules  are  needed  to  clarify 
who  is  subject  to  the  requirements  and 
what  information  must  be  disclosed, 
and  to  ensure  that  consumers  receive 
disclosures  of  ownership  that  are 
consistent  with  legislative  objectives. 

The  Board  did  not  receive  comment  on 
any  significant  alternatives  that  would 
minimize  the  impact  of  the  final  rule  on 
small  entities. 

VI.  Effective  Date 

This  final  rule  will  become  effective 
on  October  25,  2010,  however, 
compliance  with  the  final  rule  will  not 
become  mandatory  until  January  1, 

2011.  Prior  to  the  mandatory 
compliance  date,  covered  persons 
continue  to  be  subject  to  the  statutory 
requirements  but  have  the  option  to 
comply  with  either  the  interim  rule  or 
this  final  rule.  This  should  facilitate 
compliance  by  covered  persons  who 
might  need  to  revise  their  disclosures  or 
implement  other  changes  under  the 
final  rule.  Specifically,  under  the 
interim  rule,  the  required  disclosure 
need  to  state  only  the  name  and 
telephone  number  for  an  agent  that  is 
authorized  to  receive  legal  notices  on 
behalf  of  the  owner,  so  long  as  the 
telephone  number  can  be  used  to  obtain 
the  agent’s  address.  Under  the  final  rule, 
however,  the  agent’s  address  must  be 
included  on  the  disclosure.  This  may 
require  some  secondary  market 
purchasers  to  revise  their  disclosure 
forms.  The  Board  believes  that  it  is 
reasonable  to  afford  covered  persons 
until  January  1,  2011  to  implement  the 
changes  required  by  the  final  rule. 

TILA  Section  105(d)  generally 
provides  that  a  regulation  requiring  any 
disclosure  that  differs  from  the 
disclosures  previously  required  shall 
have  an  effective  date  no  earlier  than 
“that  October  1  which  follows  by  at  least 
six  months  the  date  of  promulgation.” 
The  Board  finds,  however,  that  the 
legislative  mandate  represented  by 


Section  404(a)  is  inconsistent  with  the 
significant  delay  that  would  be  imposed 
under  the  literal  language  of  Section 
105(d).  In  enacting  Section  404(a),  the 
Congress  imposed  disclosure 
requirements  that  became  mandatory 
immediately,  without  any  requirement 
for  implementing  regulations.  Thus,  the 
disclosure  requirements  imposed  by 
Section  404(a)  have  been  mandatory 
since  May  20,  2009. 

The  Board  has  clear  authority  under 
TILA  Section  105(a)  to  issue 
implementing  rules,  including  rules  that 
interpret  the  statutory  requirements  and 
establish  exceptions.  The  Board  believes 
that  the  Congress  did  not  intend  to 
permit  the  Board  to  issue  rules  to 
implement  Section  404(a)  and  clarify  a 
covered  persons’  compliance  duty  while 
also  allowing  the  issuance  of  such  rules 
to  delay  implementation  of  Section 
404(a)  which,  on  its  face,  was  effective 
immediately  upon  enactment. 
Accordingly,  the  Board  issued  interim 
rules  in  November  2009  that  became 
effective  upon  publication.  The  Board 
finds  that  the  public  interest  is  best 
served  by  making  these  final  rules 
effective  in  the  manner  described  above, 
which  gives  effect  to  the  legislative 
intent  of  Section  404(a)  rather  than  the 
provisions  of  TILA  Section  105(d). 

VII.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1995  (44  U.S.C. 
3506;  5  CFR  Part  1320  Appendix  A.l), 
the  Board  reviewed  the  final  rule  under 
the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget 
(OMB).  The  collection  of  information 
that  is  required  by  this  final  rule  is 
found  in  12  CFR  226.39.  The  Board  may 
not  conduct  or  sponsor,  and  an 
organization  is  not  required  to  respond 
to,  this  information  collection  unless  the 
information  collection  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  number  is  7100-0199. 

This  information  collection  is 
required  to  provide  benefits  for 
consumers  and  is  mandatory  (15  U.S.C. 
1601  et  seq.).  Since  the  Board  does  not 
collect  any  information,  no  issue  of 
confidentiality  arises.  The  respondents/ 
recordkeepers  are  persons  or  entities 
that  acquire  legal  title  to  more  than  one 
mortgage  loan  in  any  12-month  period, 
including  for-profit  financial 
institutions  and  small  businesses. 

TILA  and  Regulation  Z  are  intended 
to  ensure  effective  disclosure  of  the 
costs  and  terms  of  credit  to  consumers. 
For  closed-end  loans,  such  as  mortgage 
and  installment  loans,  cost  disclosures 
are  required  to  be  provided  prior  to 
consummation.  Special  disclosures  are 
required  in  connection  with  certain 
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products,  such  as  reverse  mortgages, 
certain  variable-rate  loans,  and  certain 
mortgages  with  rates  and  fees  above 
specified  thresholds.  To  ease  the  burden 
and  cost  of  complying  with  Regulation 
Z  (particularly  for  small  entities),  the 
Board  provides  model  forms,  which  are 
appended  to  the  regulation.  TILA  and 
Regulation  Z  also  contain  rules 
concerning  credit  advertising.  Creditors 
are  required  to  retain  evidence  of 
compliance  with  Regulation  Z  for  24 
months  (12  CFR  226.25),  but  Regulation 
Z  does  not  specify  the  types  of  records 
that  must  be  retained. 

Under  the  PRA,  the  Board  accounts 
for  the  paperwork  burden  associated 
with  Regulation  Z  for  the  state  member 
banks  and  other  entities  supervised  by 
the  Board  that  engage  in  activities 
covered  by  Regulation  Z  and,  therefore, 
are  respondents  under  the  PRA. 
Appendix  I  of  Regulation  Z  defines  the 
institutions  supervised  by  the  Federal 
Reserve  System  as:  State  member  banks, 
branches  and  agencies  of  foreign  banks 
(other  than  federal  branches,  federal 
agencies,  and  insured  state  branches  of 
foreign  banks),  commercial  lending 
companies  owned  or  controlled  by 
foreign  banks,  and  organizations 
operating  under  section  25  or  25 A  of  the 
Federal  Reserve  Act.  Other  federal 
agencies  account  for  the  paperwork 
burden  imposed  on  the  entities  for 
which  they  have  administrative 
enforcement  authority  under  TILA. 

As  mentioned  in  the  preamble,  on 
November  20,  2009,  a  notice  of  interim 
final  rulemaking  was  published  in  the 
Federal  Register  (74  FR  60143).  The 
comment  period  for  this  notice  expired 
January  19,  2010.  No  comments 
specifically  addressing  the  burden 
estimate  were  received;  therefore,  the 
burden  estimates  will  remain 
unchanged  as  published  in  the  notice. 
The  final  rule  will  increase  the  total 
annual  burden  under  Regulation  Z  by  ' 
9,248  hours  from  1,488,114'*  to 
1,497,362  hours. 

The  other  federal  financial  agencies: 
Office  of  the  Comptroller  of  the 
Currency  (OCC),  Office  of  Thrift 
Supervision  (OTS),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  and  the 
National  Credit  Union  Administration 
(NCUA)  are  responsible  for  estimating 


■*  The  burden  estimate  for  this  final  rulemaking 
includes  burden  addressing  changes  to  implement 
provisions  of  the  Credit  Card  Accountability 
Responsibility  and  Disclosure  (CCARD)  Act  of  2009 
(Docket  no.  R-1370)  (75  FR  7658),  however,  it  does 
not  include  the  burden  addressing  changes  to 
implement  the  following  provisions  announced  in 
separate  rulemakings: 

•  Closed-End  Mortgages  (Docket  No.  R-1366)  (74 
FR  43232),  or 

•  Home-Equity  Lines  of  Credit  (Docket  No.  R- 
1367)  (74  FR  43428). 


and  reporting  to  OMB  the  total 
paperwork  burden  for  the  domestically 
chartered  commercial  banks,  thrifts,  and 
federal  credit  unions  and  U.S.  branches 
and  agencies  of  foreign  banks  for  which 
they  have  primary  administrative 
enforcement  jurisdiction  under  TILA 
Section  108(a),  15.U.S.C.1607(a).  These 
agencies  are  permitted,  but  are  not 
required,  to  use  the  Federal  Reserve’s 
burden  estimation  methodology.  Using 
the  Federal  Reserve’s  method,  the  total 
current  estimated  annual  burden  for  the 
approximately  16,200  domestically 
chartered  commercial  banks,  thrifts,  and 
federal  credit  unions  and  U.S.  branches 
and  agencies  of  foreign  banks 
supervised  by  the  Federal  Reserve,  OCC, 
OTS,  FDIC,  and  NCUA  under  TILA 
would  be  approximately  19.610,245 
hours.  The  new  requirement  will 
impose  a  one-time  increase  in  the 
estimated  annual  burden  for  such 
institutions  by  648,000  hours  to 
20,258,245  hours.  On  a  continuing  basis 
the  new  requirement  will  impose  an 
increase  in  the  estimated  annual  burden 
by  1,555,200  to  21,165,445  hours.  The 
above  estimates  represent  an  average 
across  all  respondents;  the  Federal 
Reserve  expects  variations  between 
institutions  based  on  their  size, 
complexity,  and  practices. 

The  Board  has  a  continuing  interest  in 
public  opinion  on  its  collections  of 
information.  At  any  time,  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
enhancing  the  quality  of  information 
collected  and  ways  for  reducing  the 
burden  on  respondent,  may  be  sent  to: 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington,  DC  20551; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(7100-0199),  Washington,  DC  20503. 

List  of  Subjects  in  12  CFR  Part  226 

Consumer  protection.  Federal  Reserve 
System,  Mortgages,  Reporting  and 
recordkeeping  requirements,  Truth  in 
Lending. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  Regulation 
Z,  12  CFR  part  226,  as  follows: 

PART  22&— TRUTH  IN  LENDING 
(REGULATION  Z) 

■  1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604, 
1637(c)(5),  and  1639(1);  Pub.  L.  111-24  §  2, 
123  Stat.  1734. 


Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

■  2.  Revise  §  226.39  to  read  as  follows: 

§  226.39  Mortgage  transfer  disclosures. 

(a)  Scope.  The  disclosure 
requirements  of  this  section  apply  to 
any  covered  person  except  as  otherwise 
provided  in  this  section.  For  purposes  of 
this  section: 

(1)  A  “covered  person”  means  any 
person,  as  defined  in  §  226.2(a)(22),  that 
becomes  the  owner  of  an  existing 
mortgage  loan  by  acquiring  legal  title  to 
the  debt  obligation,  whether  through  a 
purchase,  assignment  or  other  transfer, 
and  who  acquires  more  than  one 
mortgage  loan  in  any  twelve-month 
period.  For  purposes  of  this  section,  a 
servicer  of  a  mortgage  loan  shall  not  be 
treated  as  the  owner  of  the  obligation  if 
the  servicer  holds  title  to  the  loan,  or 
title  is  assigned  to  the  servicer,  solely 
for  the  administrative  convenience  of 
the  servicer  in  servicing  the  obligation. 

(2)  A  “mortgage  loan”  means  any 
consumer  credit  transaction  that  is 
secured  by  the  principal  dwelling  of  a 
consumer. 

(b)  Disclosure  required.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  each  covered  person  is  subject 
to  the  requirements  of  this  section  and 
shall  mail  or  deliver  the  disclosures 
required  by  this  section  to  the  consumer 
on  or  before  the  30th  calendar  day 
following  the  date  of  transfer. 

(1)  Form  of  disclosures.  The 
disclosures  required  by  this  section 
shall  be  provided  clearly  and 
conspicuously  in  writing,  in  a  form  that 
the  consumer  may  keep.  The  disclosures 
required  by  this  section  may  be 
provided  to  the  consumer  in  electronic 
form,  subject  to  compliance  with  the 
consumer  consent  and  other  applicable 
provisions  of  the  Electronic  Signatures 
in  Global  and  National  Commerce  Act 
(E-Sign  Act)  (15  U.S.C.  7001  et  seq.]. 

(2)  The  date  of  transfer.  For  purposes 
of  this  section,  the  date  of  transfer  to  the 
covered  person  may,  at  the  covered 
person’s  option,  be  either  the  date  of 
acquisition  recognized  in  the  books  and 
records  of  the  acquiring  party,  or  the 
date  of  transfer  recognized  in  the  books 
and  records  of  the  transferring  party. 

(3)  Multiple  consumers.  If  more  than 
one  consumer  is  liable  on  the  obligation, 
a  covered  person  may  mail  or  deliver 
the  disclosures  to  any  consumer  who  is 
primarily  liable. 

(4)  Multiple  transfers.  If  a  mortgage 
loan  is  acquired  by  a  covered  person 
and  subsequently  sold,  assigned,  or 
otherwise  transferred  to  another  covered 
person,  a  single  disclosure  may  be 
provided  on  behalf  of  both  covered 
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persons  if  the  disclosure  satisfies  the 
timing  and  content  requirements 
applicable  to  each  covered  person. 

(5)  Multiple  covered  persons.  If  an 
acquisition  involves  multiple  covered 
persons  who  jointly  acquire  the  loan,  a 
single  disclosure  must  be  provided  on 
behalf  of  all  covered  persons. 

(c)  Exceptions.  Notwithstanding 
paragraph  (b)  of  this  section,  a  covered 
person  is  not  subject  to  the  requirements 
of  this  section  with  respect  to  a 
particular  mortgage  loan  if: 

(1)  The  covered  person  sells,  or 
otherwise  transfers  or  assigns  legal  title 
to  the  mortgage  loan  on  or  before  the 
30th  calendar  day  following  the  date 
that  the  covered  person  acquired  the 
mortgage  loan  which  shall  be  the  date 
of  transfer  recognized  for  purposes  of 
paragraph  (b)(2)  of  this  section; 

(2)  The  mortgage  loan  is  transferred  to 
the  covered  person  in  connection  with 

a  repurchase  agreement  that  obligates 
the  transferor  to  repurchase  the  loan. 
However,  if  the  transferor  does  not 
repurchase  the  loan,  the  covered  person 
must  provide  the  disclosures  required 
by  this  section  within  30  days  after  the 
date  that  the  transaction  is  recognized  as 
an  acquisition  on  its  books  and  records; 
or 

(3)  The  covered  person  acquires  only 
a  partial  interest  in  the  loan  and  the 
party  authorized  to  receive  the 
consumer’s  notice  of  the  right  to  rescind 
and  resolve  issues  concerning  the 
consumer’s  payments  on  the  loan  does 
not  change  as  a  result  of  the  transfer  of 
the  partial  interest. 

(d)  Content  of  required  disclosures. 
The  disclosures  required  by  this  section 
shall  identify  the  loan  that  was  sold, 
assigned  or  otherwise  transferred,  and 
state  the  following: 

(1)  The  name,  address,  and  telephone 
number  of  the  covered  person. 

(1)  If  a  single  disclosure  is  provided  on 
behalf  of  more  than  one  covered  person, 
the  information  required  by  this 
paragraph  shall  be  provided  for  each  of 
them  unless  paragraph  (d)(l)(ii)  of  this 
section  applies. 

(ii)  If  a  single  disclosure  is  provided 
on  behalf  of  more  than  one  covered 
person  and  one  of  them  has  been 
authorized  in  accordance  with 
paragraph  (d)(3)  of  this  section  to 
receive  the  consumer’s  notice  of  the 
right  to  rescind  and  resolve  issues 
concerning  the  consumer’s  payments  on 
the  loan,  the  information  required  by 
paragraph  (d)(1)  of  this  section  may  be 
provided  only  for  that  covered  person. 

(2)  The  date  of  transfer. 

(3)  The  name,  address  and  telephone 
number  of  an  agent  or  party  authorized 
to  receive  notice  of  the  right  to  rescind 
and  resolve  issues  concerning  the 


consumer’s  payments  on  the  loan. 
However,  no  information  is  required  to 
be  provided  under  this  paragraph  if  the 
consumer  can  use  the  information 
provided  under  paragraph  (d)(1)  of  this 
section  for  these  purposes. 

(4)  Where  transfer  of  ownership  of  the 
debt  to  the  covered  person  is  or  may  be 
recorded  in  public  records,  or, 
alternatively,  that  the  transfer  of 
ownership  has  not  been  recorded  in 
public  records  at  the  time  the  disclosure 
is  provided. 

(e)  Optional  disclosures.  In  addition 
to  the  information  required  to  be 
disclosed  under  paragraph  (d)  of  this 
section,  a  covered  person  may,  at  its 
option,  provide  any  other  information 
regarding  the  transaction. 

■  3.  In  Supplement  I  to  Part  226,  under 
Subpart  E,  the  entry  for  Section 
226.39 — Mortgage  Transfer  Disclosures 
is  revised  to  read  as  follows: 

Supplement  I  to  Part  226 — Official  Staff 
Interpretations 

Subpart  E — Special  Rules  for  Certain  Home 
Mortgage  Transactions 
***** 

Section  226.39 — Mortgage  transfer 
disclosures 

39(a)  Scope. 

Paragraph  39(a)(1). 

1 .  Covered  persons.  The  disclosure 
requirements  of  this  section  apply  to  any 
“covered  person”  that  becomes  the  legal 
owner  of  an  existing  mortgage  loan,  whether 
through  a  purchase,  or  other  transfer  or 
assignment,  regardless  of  whether  the  person 
also  meets  the  definition  of  a  “creditor”  in 
Regulation  Z.  The  fact  that  a  person 
purchases  or  acquires  mortgage  loans  and 
provides  the  disclosures  under  this  section 
does  not  by  itself  make  that  person  a 
“creditor”  as  defined  in  the  regulation. 

2.  Acquisition  of  legal  title.  To  become  a 
“covered  person”  subject  to  this  section,  a 
person  must  become  the  owner  of  an  existing 
mortgage  loan  by  acquiring  legal  title  to  the 
debt  obligation. 

i.  Partial  interest.  A  person  may  become  a 
covered  person  by  acquiring  a  partial  interest 
in  the  mortgage  loan.  If  the  original  creditor 
transfers  a  partial  interest  in  the  loan  to  one 
or  more  persons,  all  such  transferees  are 
covered  persons  under  this  section. 

ii.  Joint  acquisitions.  All  persons  that 
jointly  acquire  legal  title  to  the  loan  are 
covered  persons  under  this  section,  and 
under  §  226.39(b)(5),  a  single  disclosure  must 
be  provided  on  behalf  of  all  such  covered 
persons.  Multiple  persons  are  deemed  to 
jointly  acquire  legal  title  to  the  loan  if  each 
acquires  a  partial  interest  in  the  loan 
pursuant  to  the  same  agreement  or  by 
otherwise  acting  in  concert.  See  comments 
39(b)(5)-l  and  39(d){l)(ii)-l  regarding  the 
disclosure  requirements  for  multiple  persons 
that  jointly  acquire  a  loan. 

iii.  Affiliates.  An  acquiring  party  that  is  a 
separate  legal  entity  from  the  transferor  must 
provide  the  disclosures  required  by  this 


section  even  if  the  parties  are  affiliated 
entities. 

3.  Exclusions. 

h  Beneficial  interest.  Section  226.39  does 
not  apply  to  a  party  that  acquires  only  a 
beneficial  interest  or  a  security  interest  in  the 
loan,  or  to  a  party  that  assumes  the  credit  risk 
without  acquiring  legal  title  to  the  loan.  For 
example,  an  investor  that  acquires  mortgage- 
backed  securities,  pass-through  certificates, 
or  participation  interests  and  does  not 
acquire  legal  title  in  the  underlying  mortgage 
loans  is  not  covered  by  this  section. 

ii.  Loan  servicers.  Pursuant  to  TILA  Section 
131(f)(2),  the  servicer  of  a  mortgage  loan  is 
not  the  owner  of  the  obligation  for  purposes 
of  this  section  if  the  servicer  holds  title  to  the 
loan  as  a  result  of  the  assignment  of  the 
obligation  to  the  servicer  solely  for  the 
administrative  convenience  of  the  servicer  in 
servicing  the  obligation. 

4.  Mergers,  corporate  acquisitions,  or 
reorganizations.  Disclosures  are  required 
under  this  section  when,  as  a  result  of  a 
merger,  corporate  acquisition,  or 
reorganization,  the  ownership  of  a  mortgage 
loan  is  transferred  to  a  different  legal  entity. 

Paragraph  39(a)(2). 

1.  Mortgage  transactions  covered.  Section 
226.39  applies  to  closed-end  or  open-end 
consumer  credit  transactions  secured  by  the 
principal  dwelling  of  a  consumer. 

39(b)  Disclosure  required. 

1.  Generally.  A  covered  person  must  mail 
or  deliver  the  disclosures  required  by  this 
section  on  or  before  the  30th  calendar  day 
following  the  date  of  transfer,  unless  an 
exception  in  §  226.39(c)  applies.  For 
example,  if  a  covered  person  acquires  a 
mortgage  loan  on  March  15,  the  disclosure 
must  be  mailed  or  delivered  on  or  before 
April  14. 

39(b)(  1 )  Form  of  disclosure. 

1.  Combining  disclosures.  The  disclosures 
under  this  section  can  be  combined  with 
other  materials  or  disclosures,  including  the 
transfer  of  servicing  notices  required  by  the 
Real  Estate  Settlement  Procedure  Act  (12 
U.S.C.  2601  et  seq.)  so  long  as  the  combined 
disclosure  satisfies  the  timing  and  other 
requirements  of  this  section. 

39(b)(4)  Multiple  transfers. 

1.  Single  disclosure  for  multiple  transfers. 

A  mortgage  loan  might  be  acquired  by  a 
covered  person  and  subsequently  transferred 
to  another  entity  that  is  also  a  covered  person 
required  to  provide  the  disclosures  under 
this  section.  In  such  cases,  a  single  disclosure 
may  be  provided  on  behalf  of  both  covered 
persons  instead  of  providing  two  separate 
disclosures  if  the  disclosure  satisfies  the 
timing  and  content  requirements  applicable 
to  each  covered  person.  For  example,  if  a 
covered  person  acquires  a  loan  on  March  15 
with  the  intent  to  assign  the  loan  to  another 
entity  on  April  30,  the  covered  person  could 
mail  the  disclosure  on  or  before  April  14  to 
provide  the  required  information  for  both 
entities  and  indicate  when  the  subsequent 
transfer  is  expected  to  occur. 

2.  Estimating  the  date.  When  a  covered 
person  provides  the  disclosure  required  by 
this  section  that  also  describes  a  subsequent 
transfer,  the  date  of  the  subsequent  transfer 
may  be  estimated  when  the  exact  date  is 
unknown  at  the  time  the  disclosure  is  made. 


Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010 /Rules  and  Regulations 


58503 


Information  is  unknown  if  it  is  not 
reasonably  available  to  the  covered  person  at 
the  time  the  disclosure  is  made.  The 
“reasonably  available”  standard  requires  that 
the  covered  person,  acting  in  good  faith, 
exercise  due  diligence  in  obtaining 
information.  The  covered  person  normally 
may  rely  on  the  representations  of  other 
parties  in  obtaining  information.  The  covered 
person  might  make  the  disclosure  using  an 
estimated  date  even  though  the  covered 
person  knows  that  more  precise  information 
will  be  available  in  the  future.  For  example, 
a  covered  person  may  provide  a  disclosure 
on  March  31  stating  that  it  acquired  the  loan 
on  March  15  and  that  a  transfer  to  another 
entity  is  expected  to  occur  “on  or  around” 
April  30,  even  if  more  precise  information 
will  be  available  by  April  14. 

3.  Duty  to  comply.  Even  though  one 
covered  person  provides  the  disclosures  for 
another  covered  person,  each  has  a  duty  to 
ensure  that  disclosures  related  to  its 
acquisition  are  accurate  and  provided  in  a 
timely  manner  unless  an  exception  in 
§  226.39(c)  applies. 

39(b)(5)  Multiple  covered  person. 

1.  Single  disclosure  required.  If  multiple 
covered  persons  jointly  acquire  the  loan,  a 
single  disclosure  must  be  provided  on  behalf 
of  all  covered  persons  instead  of  providing 
separate  disclosures.  See  comment  39(a)(1)- 
2(ii)  regarding  a  joint  acquisition  of  legal 
title,  and  comment  39(d)(l)(ii)— 1  regarding 
the  disclosure  requirements  for  multiple 
persons  that  jointly  acquire  a  loan.  If 
multiple  covered  persons  jointly  acquire- the 
loan  and  complete  the  acquisition  on 
separate  dates,  a  single  disclosure  must  be 
provided  on  behalf  of  all  persons  on  or  before 
the  30th  day  following  the  earliest 
acquisition  date.  For  examples,  if  covered 
persons  A  and  B  enter  into  an  agreement 
with  the  original  creditor  to  jointly  acquire 
the  loan,  and  complete  the  acquisition  on 
March  15  and  March  25,  respectively,  a 
single  disclosure  must  be  provided  on  behalf 
of  both  persons  on  or  before  April  14.  If  the 
two  acquisition  dates  are  more  than  30  days 
apart,  a  single  disclosure  must  be  provided 
on  behalf  of  both  persons  on  or  before  the 
30th  day  following  the  earlier  acquisition 
date,  even  though  one  person  has  not 
completed  its  acquisition.  See  comment 
39(b)(4)-2  regarding  use  of  an  estimated  date 
of  transfer. 

2.  Single  disclosure  not  required.  If 
multiple  covered  persons  each  acquire  a 
partial  interest  in  the  loan  pursuant  to 
separate  and  unrelated  agreements  and  not 
jointly,  each  covered  person  has  a  duty  to 
ensure  that  disclosures  related  to  its 
acquisition  are  accurate  and  provided  in  a 
timely  manner  unless  an  exception  in 

§  226.39(c)  applies.  The  parties  may,  but  are 
not  required  to,  provide  a  single  disclosure 
that  satisfies  the  timing  and  content 
requirements  applicable  to  each  covered 
person. 

3.  Timing  requirements.  A  single 
disclosure  provided  on  behalf  of  multiple 
covered  persons  must  satisfy  the  timing  and 
content  requirements  applicable  to  each 
covered  person  unless  an  exception  in 

§  226.39(c)  applies. 

4.  Duty  to  comply.  Even  though  one 
covered  person  provides  the  disclosures  for 


another  covered  person,  each  has  a  duty  to 
ensure  that  disclosures  related  to  its 
acquisition  are  accurate  and  provided  in  a 
timely  manner  unless  an  exception  in 
§  226.39(c)  applies.  See  comments  39(c)(l)-2, 
39(c)(3)-l  and  39(c)(3)-2  regarding  transfers 
of  a  partial  interest  in  the  mortgage  loan. 

39(c)  Exceptions. 

Paragraph  39(c)(1). 

1.  Transfer  of  all  interest.  A  covered  person 
is  not  required  to  provide  the  disclosures 
required  by  this  section  if  it  sells,  assigns  or 
otherwise  transfers  all  of  its  interest  in  the 
mortgage  loan  on  or  before  the  30th  calendar 
day  following  the  date  that  it  acquired  the 
loan.  For  example,  if  covered  person  A 
acquires  the  loan  on  March  15  and 
subsequently  transfers  all  of  its  interest  in  the 
loan  to  covered  person  B  on  April  1,  person 
A  is  not  required  to-provide  the  disclosures 
required  by  this  section.  Person  B,  however, 
must  provide  the  disclosures  required  by  this 
section  unless  an  exception  in  §  226.39(c) 
applies. 

2.  Transfer  of  partial  interests.  A  covered 
person  that  subsequently  transfers  a  partial 
interest  in  the  loan  is  required  to  provide  the 
disclosures  required  by  this  section  if  the 
covered  person  retains  a  partial  interest  in 
the  loan  on  the  30th  calendar  day  after  it 
acquired  the  loan,  unless  an  exception  in 

§  226.39(c)  applies.  For  example,  if  covered 
person  A  acquires  the  loan  on  March  15  and 
subsequently  transfers  fifty  percent  of  its 
interest  in  the  loan  to  covered  person  B  on 
April  1,  person  A  is  required  to  provide  the 
disclosures  under  this  section  if  it  retains  a 
partial  interest  in  the  loan  on  April  14. 

Person  B  in  this  example  must  also  provide 
the  disclosures  required  under  this  section 
unless  an  exception  in  §  226.39(c)  applies. 
Either  person  A  or  person  B  could  provide 
the  disclosure  on  behalf  of  both  of  them  if  the 
disclosure  satisfies  the  timing  and  content 
requirements  applicable  to  each  of  them.  In 
this  example,  a  single  disclosure  for  both 
covered  persons  would  have  to  be  provided 
on  or  before  April  14  to  satisfy  the  timing 
requirements  for  person  A’s  acquisition  of 
the  loan  on  March  15.  See  comment  39(b)(4)- 
1  regarding  a  single  disclosure  for  multiple 
transfers. 

Paragraph  39(c)(2). 

1.  Repurchase  agreements.  The  original 
creditor  or  owner  of  the  mortgage  loan  might 
sell,  assign  or  otherwise  transfer  legal  title  to 
the  loan  to  secure  temporary  business 
financing  under  an  agreement  that  obligates 
the  original  creditor  or  owner  to  repurchase 
the  loan.  The  covered  person  that  acquires 
the  loan  in  connection  with  such  a 
repurchase  agreement  is  not  required  to 
provide  disclosures  under  this  section. 
However,  if  the  transferor  does  not 
repurchase  the  mortgage  loan,  the  acquiring 
party  must  provide  the  disclosures  required 
by  this  section  within  30  days  after  the  date 
that  the  transaction  is  recognized  as  an 
acquisition  on  its  books  and  records. 

2.  Intermediary  parties.  The  exception  in 
§  226.39(c)(2)  applies  regardless  of  whether 
the  repurchase  arrangement  involves  an 
intermediary  party.  For  example,  legal  title  to 
the  loan  may  transfer  from  the  original 
creditor  to  party  A  through  party  B  as  an 
intermediary.  If  the  original  creditor  is 


obligated  to  repurchase  the  loan,  neither 
party  A  nor  party  B  is  required  to  provide  the 
disclosures  under  this  section.  However,  if 
the  original  creditor  does  not  repurchase  the 
loan,  party  A  must  provide  the  disclosures 
required  by  this  section  within  30  days  after 
the  date  that  the  transaction  is  recognized  as 
an  acquisition  on  its  books  and  records 
unless  another  exception  in  §  226.39(c) 
applies. 

Paragraph  39(c)(3). 

1.  Acquisition  of  partial  interests.  This 
exception  applies  if  the  covered  person 
acquires  only  a  partial  interest  in  the  loan, 
and  there  is  no  change  in  the  agent  or  person 
authorized  to  receive  notice  of  the  right  to 
rescind  and  resolve  issues  concerning  the 
consumer’s  payments.  If,  as  a  result  of  the 
transfer  of  a  partial  interest  in  the  loan,  a 
different  agent  or  party  is  authorized  to 
receive  notice  of  the  right  to  rescind  and 
resolve  issues  concerning  the  consumer’s 
payments,  the  disclosures  under  this  section 
must  be  provided. 

2.  Examples. 

i.  A  covered  person  is  not  required  to 
provide  the  disclosures  under  this  section  if 
it  acquires  a  partial  interest  in  the  loan  from 
the  original  creditor  who  remains  authorized 
to  receive  the  notice  of  the  right  to  rescind 
and  resolve  issues  concerning  the  consumer’s 
payments  after  the  transfer. 

ii.  The  original  creditor  transfers  fifty 
percent  of  its  interest  in  the  loan  to  covered 
person  A.  Person  A  does  not  provide  the 
disclosures  under  this  section  because  the 
exception  in  §  226.39(c)(3)  applies.  The 
creditor  then  transfers  the  remaining  fifty 
percent  of  its  interest  in  the  loan  to  covered 
person  B  and  does  not  retain  any  interest  in 
the  loan.  Person  B  must  provide  the 
disclosures  under  this  section. 

iii.  The  original  creditor  transfers  fifty 
percent  of  its  interest  in  the  loan  to  covered 
person  A  and  also  authorizes  party  X  as  its 
agent  to  receive  notice  of  the  right  to  rescind 
and  resolve  issues  concerning  the  consumer’s 
payments  on  the  l^an.  Since  there  is  a  change 
in  an  agent  or  party  authorized  to  receive 
notice  of  the  right  to  rescind  and  resolve 
issues  concerning  the  consumer’s  payments, 
person  A  is  required  to  provide  the 
disclosures  under  this  section.  Person  A  then 
transfers  all  of  its  interest  in  the  loan  to 
covered  person  B.  Person  B  is  not  required 

to  provide  the  disclosures  under  this  section 
if  the  original  creditor  retains  a  partial 
interest  in  the  loan  and  party  X  retains  the 
same  authority. 

iv.  The  original  creditor  transfers  all  of  its 
interest  in  the  loan  to  covered  person  A. 
Person  A  provides  the  disclosures  under  this 
section  and  notifies  the  consumer  that  party 
X  is  authorized  to  receive  notice  of  the  right 
to  rescind  and  resolve  issues  concerning  the 
consumer’s  payments  on  the  loan.  Person  A 
then  transfers  fifty  percent  of  its  interest  in 
the  loan  to  covered  person  B.  Person  B  is  not 
required  to  provide  the  disclosures  under 
this  section  if  person  A  retains  a  partial 
interest  in  the  loan  and  party  X  retains  the 
same  authority. 

39(d)  Content  of  required  disclosures. 

1.  Identifying  the  loan.  The  disclosures 
required  by  this  section  must  identify  the 
loan  that  was  acquired  or  transferred.  The 
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covered  person  has  flexibility  in  determining' 
what  information  to  provide  for  this  purpose 
and  may  use  any  information  that  would 
reasonably  inform  a  consumer  which  loan 
was  acquired  or  transferred.  For  example,  the 
covered  person  may  identify  the  loan  by 
stating: 

i.  The  address  of  the  mortgaged  property 
along  with  the  account  number  or  loan 
number  previously  disclosed  to  the 
consumer,  which  may  appear  in  a  truncated 
format; 

ii.  The  account  number  alone,  or  other 
identifying  number,  if  that  number  has  been 
previously  provided  to  the  consumer,  such  as 
on  a  statement  that  the  consumer  receives 
monthly;  or 

iii.  The  date  on  which  the  credit  was 
extended  and  the  original  amount  of  the  loan 
or  credit  line. 

Paragraph  39{d)(l). 

1.  Identification  of  covered  person.  Section 
226.30(d)(1)  requires  a  covered  person  to 
provide  its  name,  address,  and  telephone 
number.  The  party  identified  must  be  the 
covered  person  whc^owns  the  mortgage  loan, 
regardless  of  whether  another  party  services 
the  loan  or  is  the  covered  person’s  agent.  In 
addition  to  providing  its  name,  address  and 
telephone  number,  the  covered  person  may, 
at  its  option,  provide  an  address  for  receiving 
electronic  mail  or  an  internet  Web  site 
address,  but  is  not  required  to  do  so. 

39(d)(l)(i) 

1.  Multiple  transfers,  single  disclosure.  If  a 
mortgage  loan  is  acquired  by  a  covered 
person  and  subsequently  transferred  to 
another  covered  person,  a  single  disclosure 
may  be  provided  on  behalf  of-both  covered 
persons  instead  of  providing  two  separate 
disclosures  as  long  as  the  disclosure  satisfies 
the  timing  and  content  requirements 
applicable  to  each  covered  person.  See 
comment  39(b)(4)-l  regarding  multiple 
transfers.  A  single  disclosure  for  multiple 
transfers  must  state  the  name,  address,  and 
telephone  number  of  each  covered  person 
unless  §  226.39(d)(l)(ii)  applies. 

39(d)(l)(ii) 

1 .  Multiple  covered  persons,  single 
disclosure.  If  multiple  covered  persons 


jointly  acquire  the  loan,  a  single  disclosure 
must  be  provided  on  behalf  of  all  covered 
persons  instead  of  providing  separate 
disclosures.  The  single  disclosure  mu.st 
provide  the  name,  address,  and  telephone 
number  of  each  covered  person  unless 
§  226.39(d)(l)(ii)  applies  and  one  of  the 
covered  persons  has  been  authorized  in 
accordance  with  §  226.39(d)(3)  of  this  section 
to  receive  the  consumer’s  notice  of  the  right 
to  rescind  and  resolve  issues  concerning  the 
consumer’s  payments  on  the  loan.  In  such 
cases,  the  information  required  by 
§  226.39(d)(1)  may  be  provided  only  for  that 
covered  person. 

2.  Multiple  covered  persons,  multiple 
disclosures.  If  multiple  covered  persons  each 
acquire  a  partial  interest  in  the  loan  in 
separate  transactions  and  not  jointly,  each 
covered  person  must  comply  w'ith  the 
disclosure  requirements  of  this  section  unless 
an  exception  in  §  226.39(c)  applies.  See 
comment  39(a)(l)-2(ii)  regarding  a  joint 
acquisition  of  legal  title,  and  comment 
39(b)(5)-2  regarding  the  disclosure 
requirements  for  multiple  covered  persons. 

Paragraph  39(d)(3). 

1.  Identifying  agents.  Under  §  226.39(d)(3), 
the  covered  person  must  provide  the  name, 
address  and  telephone  number  for  the  agent 
or  other  party  having  authority  to  receive  the 
notice  of  the  right  to  rescind  and  resolve 
issues  concerning  the  consumer’s'payments 
on  the  loan.  If  multiple  persons  are  identified 
under  this  paragraph,  the  disclosure  shall 
provide  the  name,  address  and  telephone 
number  for  each  and  indicate  the  extent  to 
which  the  authority  of  each  person  differs. 
Section  226.39(d)(3)  does  not  require  that  a 
covered  person  designate  an  agent  or  other 
party,  but  if  the  consumer  cannot  contact  the 
covered  person  for  these  purposes,  the 
disclosure  must  provide  the  name,  address 
and  telephone  number  for  an  agent  or  other 
party  that  can  address  these  matters.  If  an 
agent  or  other  party  is  authorized  to  receive 
the  notice  of  the  right  to  rescind  and  resolve 
issues  concerning  the  consumer’s  payments 
on  the  loan,  the  disclosure  can  state  that  the 
consumer  may  contact  that  agent  regarding 
any  questions  concerning  the  consumer’s 
account  without  specifically  mentioning 


rescission  or  payment  issues.  However,  if'. 
multiple  agents  are  listed  on  the  disclosure, 
the  disclosure  shall  state  the  extent  to  which 
the  authority  of  each  agent  differs  by 
indicating  if  only  one  of  the  agents  is 
authorized  to  receive  notice  of  the  right  to 
rescind,  or  only  one  of  the  agents  is 
authorized  to  resolve  i.ssues  concerning 
payments. 

2.  Other  contact  information.  The  covered 
person  may  also  provide  an  agent’s  electronic 
mail  address  or  internet  Web  site  address,  but 
is  not  required  to  do  so. 

Paragraph  39(d)(4j. 

1.  Where  recorded.  Section  226.39(d)(4) 
requires  the  covered  person  to  disclose  where 
transfer  of  ownership  of  the  debt  to  the 
covered  person  is  recorded  if  it  has  been 
recorded  in  public  records.  Alternatively,  the 
disclosure  can  state  that  the  transfer  of 
ownership  of  the  debt  has  not  been  recorded 
in  public  records  at  the  time  the  disclosure 
is  provided,  if  that  is  the  case,  or  the 
disclosure  can  state  where  the  transfer  may 
later  be  recorded.  An  exact  address  is  not 
required  and  it  would  be  sufficient,  for 
example,  to  state  that  the  transfer  of 
ownership  is  recorded  in  the  office  of  public 
land  records  or  the  recorder  of  deeds  office 
for  the  county  or  local  jurisdiction  w'here  the 
property  is  located. 

39(e)  Optional  disclosures. 

1.  Generally.  Section  226.39(e)  provides 
that  covered  persons  may,  at  their  option,  , 
include  additional  information  about  the 
mortgage  transaction  that  they  consider 
relevant  or  helpful  to  consumers.  For 
example,  the  covered  person  may  choose  to 
inform  consumers  that  the  location  where 
they  should  send  mortgage  payments  has  not 
changed.  See  comment  39(b)(l)-l  regarding 
combined  disclosures. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  13,  2010. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  2010-20664  Filed  9-23-10;  8:45  am) 
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RIN  No.  AD  710a-AD54 

Regulation  Z;  Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System.. 

ACTION:  Proposed  rule;  request  for 
public  comment. 

SUMMARY:  The  Board  is  publishing  for 
comment  a  proposed*ruIe  to  amend 
Regulation  Z,  which  implements  the 
Truth  in  Lending  Act  (TILA).  The 
proposed  rule  would  implement  Section 
1461  of  the  recently  enacted  Dodd- 
Frank  Wall  Street  Reform  and  Consumer 
Protection  Act.  Section  1461  amends 
TILA  to  provide  a  separate,  higher 
threshold  for  determining  coverage  of 
the  Board’s  escrow  requirement 
applicable  to  higher-priced  mortgage 
loans,  for  loans  that  exceed  the 
maximum  principal  balance  eligible  for 
sale  to  Freddie  Mac. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  October 
25, 2010. 

ADDRESSES:  You  may  submit  comments, 
identified  by  Docket  No.  R-1392  and 
RIN  No.  AD  7100-AD54,  by  any  of  the 
following  methods: 

•  Agency  Web  site:  http:// 
w\vv\,’. federalreserve.gov.  Follow  the 
instructions  for  submitting  comments  at 
http:/ /\v\vw. federalreserve.gov/ 
generalinfo/foia/ProposedRegs.cfm . 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-m(dI: 

regs.comments@federalreserve.gov. 
Include  the  docket  number  in  the 
subject  line  of  the  message. 

•  Fax:  (202)  452-3819  or  (202)  452- 
3102. 

•  Mail:  Address  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

All  public  comments  will  be  made 
available  on  the  Board’s  Web  site  at 
h  ttp:// WWW. federalreserve.gov/ 
generalinfo/foia/ProposedRegs.cfm  as 
submitted,  unless  modified  for  technical 
reasons.  Accordingly,  comments  will 
not  be  edited  to  remove  any  identifying 
or  contact  information.  Public 
comments  may  also  be  viewed  , 

electronically  or  in  paper  in  Room  MP- 
500  of  the  Board’s  Martin  Building  (20th 
and  C  Streets,  NW.)  between  9  a.m.  and 
5  p.m.  on  weekdays. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Mondor,  Senior  Attorney,  or  Kathleen  C. 
Ryan,  Senior  Counsel,  Division  of 
Consumer  and  Community  Affairs, 

Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551, 
at  (202)  452-2412  or  (202)  452-3667. 

For  users  of  Telecommunications 
Device  for  the  Deaf  (TDD)  only,  contact 
(202)  263-4869. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  TILA  and  Regulation  Z 

Congress  enacted  the  Truth  in 
Lending  Act  (TILA)  based  on  findings 
that  economic  stability  would  be 
enhanced  and  competition  among 
consumer  credit  providers  would  be 
strengthened  by  the  informed  use  of 
credit  resulting  from  consumers’ 
awareness  of  the  cost  of  credit.  One  of 
the  purposes  of  TILA  is  to  provide 
meaningful  disclosure  of  credit  terms  to 
enable  consumers  to  compare  credit 
terms  available  in  the  marketplace  more 
readily  and  avoid  the  uninformed  use  of 
credit. 

TILA’s  disclosures  differ  depending 
on  whether  credit  is  an  open-end 
(revolving)  plan  or  a  closed-end 
(installment)  loan.  TILA  also  contains 
procedural  and  substantive  protections 
for  consumers.  TILA  is  implemented  by 
the  Board’s  Regulation  Z.  An  Official 
Staff  Commentary  interprets  the 
requirements  of  Regulation  Z.  By 
statute,  creditors  that  follow  in  good 
faith  Board  or  official  staff 
interpretations  are  insulated  from  civil 
liability,  criminal  penalties,  and 
administrative  sanction. 

In  1994,  Congress  amended  TILA  by 
enacting  the  Home  Ownership  and 
Equity  Protection  Act  (HOEPA).  The 
HOEPA  amendments  created  special 
substantive  protections  for  consumers 
obtaining  mortgage  loans  with  annual 
percentage  rates  (APRs)  or  total  points 
and  fees  exceeding  prescribed 
thresholds.  The  Board  adopted  final 
rules  implementing  the  HOEPA 
amendments  to  TILA  in  1995.  60  FR 
15463,  Mar.  24,  1995.  In  addition,  TILA 
Section  129(1)(2)(A),  as  added  by 
HOEPA,  directed  the  Board  to  adopt 
regulations  prohibiting  acts  and 
practices  the  Board  finds  to  be  unfair 
and  deceptive  in  connection  with 
mortgage  loans.  15  U.S.C.  1639(1)(2)(A). 

R.  2008  HOEPA  Final  Rule 

In  July  of  2008,  the  Board  adopted 
final  rules  under  the  Board’s  authority 
pursuant  to  TILA  Section  129(1)(2)(A)  to 
prohibit  unfair  and  deceptive  acts  and 
practices  in  connection  with  mortgage 
loans.  73  FR  44522,  July  30,  2008  (2008 


HOEPA  Final  Rule).  The  2008  HOEPA 
Final  Rule  defined  a  class  of  “higher- 
priced  mortgage  loans”  and  prohibited 
certain  unfair  or  deceptive  lending  and 
servicing  practices  in  connection  with 
such  transactions.  The  Board  also 
approved  revisions  to  advertising  rules 
for  both  closed-end  and  open-end  home- 
secured  loans  to  ensure  that 
advertisements  contain  accurate  and 
balanced  information  and  do  not 
contain  misleading  or  deceptive 
representations.  Finally,  the  2008 
HOEPA  Final  Rule  required  creditors  to 
provide  consumers  with  transaction- 
specific  disclosures  early  enough  to  use 
while  shopping  for  a  mortgage. 

Under  the  2008  HOEPA  Final  Rule,  a 
higher-priced  mortgage  loan  is  a 
consumer  credit  transaction  secured  by 
the  consumer’s  principal  dwelling  with 
an  APR  that  exceeds  the  average  prime 
offer  rate  for  a  comparable  transaction  as 
of  the  date  the  interest  rate  is  set  by  1.5 
or  more  percentage  points  for  loans 
secured  by  a  first  lien  on  a  dwelling,  or 
by  3.5  or  more  percentage  points  for 
loans  secured  by  a  subordinate  lien  on 
a  dwelling.  See  §  226.35(a)(1).  For  such 
loans,  the  Board  prohibited  creditors 
from  extending  credit  based  on  the 
value  of  the  consumer’s  collateral 
without  regard  to  the  consumer’s  ability 
to  repay  the  obligation.  See 
§  226.35(b)(1).  The  Board  also  placed 
restrictions  on  the  inclusion  of 
prepayment  penalty  provisions  in 
higher-priced  mortgage  loans.  See 
§  226.35(b)(2).  Finally,  the  Board 
prohibited  extending  a  higher-priced 
mortgage  loan  secured  by  a  first  lien 
unless  an  escrow  account  is  established 
before  consummation  for  payment  of 
property  taxes  and  premiums  for 
mortgage-related  insurance  required  by 
the  creditor.  See  §  226.35(b)(3). 

C.  The  Reform  Act 

On  July  21,  2010,  the  Dodd-Frank 
Wall  Street  Reform  and  Consumer 
Protection  Act  (the  Reform  Act)  was 
signed  into  law.’  Section  1461  of  the 
Reform  Act  creates  TILA  Section  129D.2 
TILA  Section  129D  substantially 
codifies  the  requirement  that  escrow 
accounts  for  taxes  and  insurance  be 
established  for  first-lien  higher-priced 
mortgage  loans,  adopted  by  the  Board  as 
part  of  the  2008  HOEPA  Final  Rule.  As 
discussed  above,  the  2008  HOEPA  Final 
Rule  imposed  the  escrow  requirement 
on  first-lien  transactions  having  an  APR 
that  exceeds  the  average  prime  offer  rate 
for  a  comparable  transaction  by  1.5  or 
more  percentage  points.  The  Reform  Act 

'Public  Law  111-203,  124  Stat.  1376. 

"Public  Law  111-203,  §  1461,  124  Stat.  1376, 
2178-81  (to  be  codified  at  15  U.S.C.  1639D). 
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incorporates  this  coverage  test  in  new 
TILA  Section  129D,  but  only  for  loans 
that  do  not  exceed  the  current, 
maximum  original  principal  obligation 
for  mortgages  eligible  for  purchase  by 
Freddie  Mac.  TILA  Section 
129D(b)(3)(A)  (to  be  codified  at  15 
U.S.C.  1639D(b)(3)(A)). 

For  loans  that  exceed  the  Freddie  Mac 
maximum  principal  balance,  TILA 
Section  129D  provides  that  the  escrow 
requirement  applies  only  if  the  APR 
exceeds  the  applicable  average  prime 
offer  rate  by  2.5  or  more  percentage 
points.  TILA  Section  129D(b)(3)(B)  (to 
be  codified  at  15  U.S.C.  1639D(b)(3)(B)). 
The  current  maximum  principal  balance 
for  a  mortgage  loan  to  be  eligible  for 
purchase  by  Freddie  Mac  (or  Fannie 
Mae,  which  uses  the  same  loan-size 
limit),  assuming  a  single-family 
property  that  is  not  located  in  any  of 
various  designated  “high -cost”  areas,  is 
$417,000.3  Thus,  for  example,  under 
TILA  Section  129D(b)(3),  if  a  single¬ 
family  mortgage  loan’s  original 
principal  balance  is  $415,000,  the 
determination  of  whether  it  is  subject  to 
the  escrow  requirement  in  §  226.35(b)(3) 
is  made  using  a  threshold  of  1.5 
percentage  points  over  the  average 
prime  offer  rate;  if  the  principal  balance 
is  $420,000,  on  the  other  hand,  the 
determination  is  made  using  a  threshold 
of  2.5  percentage  points  over  the  average 
prime  offer  rate.  Loans  that  eue  not 
eligible  for  purchase  by  Freddie  Mac  or 
Fannie  Mae  because  their  loan  sizes  are 
too  great  are  widely  referred  to  in  the 
mortgage  market  as  “jumbo”  mortgages. 
Hence,  the  term  “jumbo”  is  used  in  this 
proposed  rule  to  refer  to  such  loans. 

II.  Summary  of  the  Proposed  Rule 

In  the  2008  HOEPA  Final  Rule,  the 
Board  defined  a  class  of  higher-priced 
mortgage  loans  and  applied  special 
consumer  protections  to  those  loans. 

One  of  these  protections  is  a 
requirement  to  establish  an  escrow 
account  for  first-lien  higher-priced 
mortgage  loans.  Higher-priced  mortgage 
loans  are  loans  for  which  the  APR 
exceeds  the  “average  prime  offer  rate”  • 
for  a  comparable  transaction  as  of  the 
date  the  loan’s  interest  rate  is  set  by 
1.50  percentage  points  for  first-lien 
loans  and  3.50  percentage  points  for 
subordinate-lien  loans. 

This  proposed  rule  would  implement 
TILA  Section  129D(b)(3)(B),  as  enacted 
by  Section  1461  of  the  Reform  Act, 
discussed  above.  Section  129D(b)(3)(B) 
provides  a  different,  higher  threshold 
for  the  escrow  requirement  for  first-lien, 
“jumbo”  loans.  For  such  loans,  under 


^  See  http://www.freddiemac.com/sell/selbultn/ 
limit.htm. 


this  proposal,  escrows  would  be 
mandatory  if  the  loan’s  APR  exceeds  the 
average  prime  offer  rate  for  a 
comparable  transaction  as  of  the  date 
the  loan’s  interest  rate  is  set  by  2.5  or 
more  percentage  points.  The  Reform  Act 
makes  several  other  changes  to  TILA, 
including  the  escrow  requirement,  that 
would  not  be  implemented  by  this 
proposed  rule.  The  Board  expects  to 
propose  rules  to  implement  the  other 
TILA  provisions  in  the  Reform  Act  at  a 
later  date. 

III.  Section-by-Section  Analysis 

Section  226.35  Prohibited  Acts  or 
Practices  in  Connection  With  Higher- 
Priced  Mortgage  Loans 

35(a)  Higher-Priced  Mortgage  Loans 
35(a)(1) 

As  discussed  below,  the  Board  is 
proposing  to  revise  §  226.35(b)(3)  to 
provide  a  higher  threshold  for 
determining  whether  escrow  accounts 
must  be  established  for  certain  closed- 
end  mortgage  loans  secured  by  a  first 
lien  on  a  consumer’s  principal  dwelling, 
pursuant  to  the  Reform  Act.  Under  the 
proposed  provision,  the  threshold  for 
coverage  of  the  escrow  requirement  for 
such  loans  would  be  2.5  percentage 
points,  rather  than  the  1.5  percentage 
points  stated  in  §  226.35(a)(1),  in  excess 
of  the  average  prime  offer  rate.  The 
Board  is  proposing  a  conforming 
amendment  to  §  226.35(a)(1)  to  reflect 
this  exception  to  the  general  coverage 
test  for  higher-priced  mortgage  loans. 

35(b)  Rules  for  Higher-Priced  Mortgage 
Loans 

35(b)(3)  Escrows 
35(b)(3)(v)  “Jumbo”  Loans 

The  Board  is  proposing  a  new 
§  226.35(b)(3)(v)  to  implement  TILA 
Section  129D(b)(3)(B),  as  enacted  by 
Section  1461  of  the  Reform  Act, 
discussed  above.  Proposed 
§  226.35(b)(3)(v)  provides  a  higher 
threshold  for  determining  whether 
escrow  accounts  must  be  established  for 
certain  closed-end  mortgage  loans 
secured  by  a  first  lien  on  a  consumer’s 
principal  dwelling.  Currently,  under 
§  226.35(a)(1),  a  first-lien  loan  is 
considered  a  higher-priced  mortgage 
loan  and  is  subject  to  the  escrow 
requirement  if  its  APR  exceeds  the 
average  prime  offer  rate  by  1;5  or  more 
percentage'  points.  Pursuant  to  TILA 
Section  129D(b)(3)(B),  for  a  closed-end, 
first-lien  loan  whose  original  principal 
amount  exceeds  the  current  maximum 
loan  balance  for  loans  eligible  for  sale  to 
Freddie  Mac  as  of  the  date  the 
transaction’s  rate  is  set,  the  applicable 


threshold  is  2.5,  rather  than  1.5, 
percentage  points. 

Accordingly,  proposed 
§  226.35(b)(3)(v)  would  provide  that  for 
such  “jumbo”  loans  the  applicable 
threshold  under  §  226.35(a)(1)  is  2.5  or 
more  percentage  points  greater  than  the 
average  prime  offer  rate.  Proposed  staff 
comment  35(b)(3)(v)-l  would  clarify 
that  this  higher  threshold  applies  solely 
to  whether  a  “jumbo”  loan  is  subject  to 
the  escrow  requirement.  The 
determination  of  whether  “jumbo”  loans 
are  subject  to  the  other  protections  in 
§  226.35,  such  as  thje  ability  to  repay 
requirements  under  §  226.35(b)(1)  and 
the  restrictions  on  prepayment  penalties 
under  §  226.35(b)(2).  would  continue  to 
be  based  on  the  1.5  percentage  point 
threshold. 

The  Board  is  proposing  this 
amendment  to  §  226.35(b)(3)  pursuant  to 
its  authority  under  TILA  Section  105(a) 
to  prescribe  regulations  to  carry  out  the 
purposes  of  TILA.  15  U.S.C.  1604(a). 
Section  105(a)  authorizes  the  Board  to 
implement  TILA’s  statutory  provisions 
through  regulations.  New  TILA  Section 
129D  is  such  a  statutory  provision. 

IV.  Effective  Date  of  Final  Rule 

The  Board  is  proposing  this  change  in 
the  escrow  requirement’s  coverage 
threshold  to  implement  the  statutory, 
amendment  made  by  the  Reform  Act,  as 
discussed  above.  The  amendment 
relieves  mortgage  creditors  of 
compliance  with  the  escrow 
requirement  for  certain  “jumbo”  loans. 
Allowing  creditors  to  use  the  new 
coverage  threshold  immediately  upon 
publication  of  the  final  rule  would 
expedite  the  regulatory  relief  that 
Congress  intended.  On  the  other  hand, 
creditors  will  require  some  time  to 
adapt  their  systems  and  procedures  to 
take  advantage  of  the  higher  threshold. 
The  Board  is  aware  that,  when  relief  is 
granted  from  Regulation  Z’s  escrow  , 
requirement,  in  some  states  the  affected 
loans  may  become  subject  to  state  laws 
that  prohibit  mandatory  escrow 
accounts,  and  creditors  may  need  time 
to  make  the  system  changes  necessary  to 
comply  with  state  or  local  law.  The 
Board  therefore  solicits  comment  on  the 
appropriate  implementation  period  for  a 
final, rule  adopting  this  proposal.  The 
Board  expects  to  issue  a  final  rule 
within  a  short  time  after  considering  the 
public  comments.  Thus,  the  Board  seeks 
comment  on  whether  a  final  rule  that  is 
effective  immediately  upon  publication 
would  afford  creditors  sufficient  time  to 
implement  the  change  in  their  systems 
and  procedures.  If  not,  what  amount  of 
additional  time  would  be  appropriate? 
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V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1995  (44  U.S.C. 
3506;  5  CFR  part  1320  Appendix  A.l), 
the  Board  reviewed  the  proposed  rule 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget  (0MB).  The  rule  contains  no 
collections  of  information  under  the 
PRA.  See  44  U.S.C.  3502(3). 

Accordingly,  there  is  no  paperwork 
burden  associated  with  the  rule. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  603(a),  the  Board  is  publishing  an 
initial  regulatory  flexibility  analysis  for 
the  proposed  amendments  to  Regulation 
Z.  The  RFA  requires  an  agency  either  to 
provide  an  initial  regulatory  flexibility 
analysis  with  a  proposed  rule  or  to 
certify  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Under  regulations  issued  by  the  Small 
Business  Administration,  an  entity  is 
considered  “small”  if  it  has  $175  million 
or  less  in  assets  for  banks  and  other 
depository  institutions;  and  $7  million 
or  less  in  revenues  for  non-bank 
mortgage  lenders.^ 

Based  on  its  analysis  and  for  the 
reasons  stated  below,  the  Board  believes 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Nevertheless,  the  Board  is  publishing  an 
initial  regulatory  flexibility  analysis  and 
requesting  public  comment  in  the 
following  areas.  A  final  regulatory 
flexibility  analysis  will  be  conducted 
after  consideration  of  comments 
received  during  the  public  comment 
period  if  the  Board  determines  that  the 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

A.  Reasons  for  the  Proposed  Rule 

Congress  enacted  TILA  based  on 
findings  that  economic  stability  would 
be  enhanced  and  competition  among 
consumer  credit  providers  would  be 
strengthened  by  the  informed  use  of 
credit  resulting  from  consumers’ 
awareness  of  the  cost  of  credit.  Congress 
enacted  HOEPA  in  1994  as  an 
amendment  to  TILA.  TILA  is 
implemented  by  the  Board’s  Regulation 
Z.  HOEPA  imposed  additional 
substantive  protections  on  certain  high- 
cost  mortgage  transactions.  HOEPA  also 
charged  the  Board  with  prohibiting  acts 
or  practices  in  connection  with 
mortgage  loans  that  are  unfair. 
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deceptive,  or  designed  to  evade  the 
purposes  of  HOEPA,  and  acts  or 
practices  in  connection  with  refinancing 
of  mortgage  loans  that  are  associated 
with  abusive  lending  or  are  otherwise 
not  in  the  interest  of  borrowers.  As 
noted  above,  the  Board  adopted  the 
2008  HOEPA  Final  Rule  pursuant  to  this 
mandate. 

The  Reform  Act  amended  TILA  to 
include  the  higher  threshold  for 
coverage  of  the  escrow  requirement,  as 
discussed  above.  This  proposed  rule 
would  implement  that  change  by 
amending  Regulation  Z.  These 
amendments  are  proposed  in 
furtherance  of  the  Board’s  responsibility 
to  prescribe  regulations  to  carry  out  the 
purposes  of  TILA. 

R.  Statement  of  Objectives  and  Legal 
Rasis 

The  SUPPLEMENTARY  INFORMATION 

contains  this  information.  In  summary, 
the  proposed  amendments  to  Regulation 
Z  are  designed  to  implement  the 
amendment  to  the  coverage  test  for  the 
escrow  requirement  enacted  by 
Congress  as  part  of  the  Reform  Act.  The 
legal  basis  for  the  proposed  rule  is  in 
Section  105(a)  of  TILA.  15  U.S.C. 

1604(a). 

C.  Description  and  Estimate  of  Small 
Entities  to  Which  the  Proposed  Rule 
Would  Apply 

The  proposed  rule  would  apply  to  all 
institutions  and  entities  that  engage  in 
closed-end  lending  secured  by  a 
consumer’s  principal  dwelling.  TILA 
and  Regulation  Z  have  broad 
applicability  to  individuals  and 
businesses  that  originate  even  small 
numbers  of  home-secured  loans.  See 
§  226.1(c)(1).  Using  data  from  Reports  of 
Condition  and  Income  (Call  Reports)  of 
depository  institutions  and  certain 
subsidiaries  of  banks  and  bank  holding 
companies  and  data  reported  under  the 
Home  Mortgage  Disclosure  Act  (HMD A), 
the  Board  can  estimate  the  approximate 
number  of  small  entities  that  would  be 
subject  to  the  rules.  For  the  majority  of 
HMDA  respondents  that  are  not 
depository  institutions,  however,  exact 
revenue  information  is  not  available. 

Based  on  the  best  information 
available,  the  Board  makes  the  following 
estimate  of  small  entities  that  would  be 
affected  by  this  proposed  rule: 

According  to  March  2010  Call  Report 
data,  approximately  8,848  small 
depository  institutions  would  be  subject 
to  the  rule.  Approximately  15,899 
depository  institutions  in  the  United 
States  filed  Call  Report  data, 
approximately  11,218  of  which  had  total 
domestic  assets  of  $175  million  or  less 
and  thus  were  considered  small  entities 


for  purposes  of  the  RFA.  Of  the  3,898 
banks,  523  thrifts,  6,727  credit  unions, 
and  70  branches  of  foreign  banks  that 
filed  Call  Report  data  and  were 
considered  small  entities,  3,776  banks, 
496  thrifts,  4,573  credit  unions,  and  3 
branches  of  foreign  banks,  totaling  8,848 
institutions,  extended  mortgage  credit. 
For  purposes  of  this  Call  Report 
analysis,  thrifts  include  savings  banks, 
savings  and  loan  entities,  co-operative 
banks  and  industrial  banks.  Further, 

1,507  non-depository  institutions 
(independent  mortgage  companies, 
subsidiaries  of  a  depository  institution, 
or  affiliates  of  a  bank  holding  company) 
filed  HMDA  reports  in  2009  for  2008 
lending  activities.  Based  on  the  small 
volume  of  lending  activity  reported  by 
these  institutions,  most  are  likely  to  be 
small  entities. 

D.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

The  changes  to  compliance 
requirements  that  the  proposed  rule 
would  make  are  described  in  part  III  of 
the  SUPPLEMENTARY  INFORMATION.  The 
effect  of  the  proposed  revisions  to 
Regulation  Z  on  small  entities  is 
minimal  because  the  revisions  would 
bring  about  burden  relief:  certain 
mortgage  loans  that  otherwise  would  be 
subject  to  the  escrow  account 
requirement  in  §  226.35(b)(3)  would  be 
relieved  of  that  requirement.  Some 
small  entities  would  be  required  to 
modify  their  home-secured  credit 
origination  processes  once,  to 
implement  the  revised  coverage  test. 

The  precise  costs  to  small  entities  of 
updating  their  systems  are  difficult  to 
predict.  These  costs  will  depend  on  a 
number  of  unknown  factors,  including, 
among  other  things,  the  specifications  of 
the  current  systems  used  by  such 
entities  to  originate  mortgage  loans  and 
test  them  for  “higher-priced  mortgage 
loan”  coverage.  The  Board  seeks 
information  and  comment  on  any  costs, 
compliance  requirements,  or  changes  in 
operating  procedures  arising  from  the 
application  of  the  proposed  rule  to 
small  businesses. 

E.  Identification  of  Duplicative, 
Overlapping,  or  Conflicting  Federal 
Rules 

The  Board  has  not  identified  any 
federal  rules  that  duplicate,  overlap 
with,  or  conflict  with  the  proposed 
revisions  to  Regulation  Z.  The  Board 
seeks  comment  on  the  existence  of  any 
such  federal  laws  or  regulations. 

F.  Discussion  of  Significant  Alternatives 

The  "Board  believes  that  no 

alternatives  to  the  proposed  rule  are 
available  for  consideration.  As 
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discussed  above,  the  effect  of  the 
proposed  rule  consists  primarily  of 
burden  relief,  thus  alternatives  that 
might  minimize  the  impact  on  small 
entities  me  unlikely  to  exist.  Moreover, 
the  proposed  rule  would  implement  a 
specific,  numerical  adjustment  that  is 
mandated  by  the  statute,  which  limits 
the  Board’s  flexibility  with  respect  to 
alternatives.  The  Board  nevertheless 
welcomes  comments  on  any  significant 
alternatives,  consistent  with  the 
requirements  of  TILA,  that  would 
minimize  the  impact  of  the  proposed 
rule  on  small  entities. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Consumer  protection, 
Federal  Reserve  System,  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Truth  in  lending. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
Regulation  Z,  12  CFR  part  226,  as 
follows: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604, 
1637{cK5),  and  1639(1);  Pub.  L.  111-24  §2, 
123  Stat.  1734. 

2.  Section  226.35  is  amended  by 
revising  paragraph  (a)(1)  and  adding 
paragraph  (b)(3)(v)  to  read  as  follows;^ 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

***** 


§226.35  Prohibited  acts  or  practices  in 
connection  with  higher-priced  mortgage 
ioans. 

(a)  Higher-priced  mortgage  loans — (1) 
For  purposes  of  this  section,^  except  as 
provided  in  paragraph  (b)(3)(v)  of  this 
section,-^  a  higher-priced  mortgage 
loan  is  a  consumer  credit  transaction 
secured  by  the  consumer’s  principal 
dwelling  with  an  annual  percentage  rate 
that  exceeds  the  average  prime  offer  rate 
for  a  comparable  transaction  as  of  the 
date  the  interest  rate  is  set  by  1.5  or 
more  percentage  points  for  loans 
secured  by  a  first  lien  on  a  dwelling,  or 
by  3.5  or  more  percentage  points  for 
loans  secured  by  a  subordinate  lien  on 

a  dwelling. 

***** 

(b)  *  *  * 

(3)  *  *  * 

►(v)  “Jumbo”  loans.  For  purposes  of 
this  §  226.35(b)(3),  for  a  transaction  with 
a  principal  balance  at  consummation 
that  exceeds  the  maximum  principal 
obligation  in  effect  as  of  the  date  the 
transaction’s  interest  rate  is  set  for  such 
a  transaction  to  be  eligible  for  purchase 
by  Freddie  Mac  pursuant  to  Section 
305(a)(2)  of  the  Federal  Home  Loan 
Mortgage  Corporation  Act,  12  U.S.C. 
1454(a)(2),  the  coverage  threshold  set 
forth  in  paragraph  (a)(1)  of  this  section 
for  loans  secured  by  a  first  lien  on  a 
dwelling  shall  be  2.5  or  more  percentage 
points  greater  than  the  applicable 
average  prime  offer  rate."^ 
***** 

3.  In  Supplement  1  to  Part  226,  under 
Section  226.35 — Prohibited  Acts  or 
Practices  in  Connection  With  Higher- 
Priced  Mortgage  Loans,  35(b)  Rules  for 
higher-priced  mortgage  loans,  35(b)(3) 
Escrows,  add  an  entry  for  35(b)(3)(v) 
“Jumbo”  loans  to  read  as  follows; 


Supplement  I  to  Part  226 — Official  Staff 
Interpretations 
***** 

Suhpart  E — Special  Rules  for  Certain  Home 
Mortgage  Transactions 
***** 

Section  226.35 — Prohibited  Acts  or 
Practices  in  Connection  With  Higher-Priced 
Mortgage  Loans 
***** 

35(b)  Rules  for  higher-priced  mortgage 
loans. 

*  *  *  *  '  * 

35(b)(3)  Escrows. 

***** 

^35(b)(3)(v)  “Jumbo”  loans. 

1.  Special  threshold  for  “jumbo”  loans.  For 
purposes  of  the  escrow  requirement  in 
§  226.35(b)(3)  only,  the  coverage  threshold 
stated  in  §  226.35(a)(1)  for  first-lien  loans  (1.5 
or  more  percentage  points  greater  than  the 
average  prime  offer  rate)  does  not  apply  to  a 
loan  with  a  principal  balance  that  exceeds 
the  current  maximum  loan  amount  for  loans 
eligible  to  be  purchased  by  Freddie  Mac  as 
of  the  date  the  transaction’s  rate  is  set.  Under 
§226.35(b)(3)(v),  for  such  loans  (“jumbo” 
loans),  the  threshold  is  2.5  or  more 
percentage  points  greater-  than  the  average 
prime  offer  rate.  This  higher  threshold 
applies  solely  to  whether  a  “jumbo”  loan  is 
subject  to  the  escrow  requirement  of 
§  226.35(b)(3).  The  determination  of  whether 
“jumbo”  loans  are  subject  to  the  other 
protections  in  §  226.35,  such  as  the  ability  to 
repay  requirements  under  §  226.35(b)(1)  and 
the  restrictions  on  prepayment  penalties 
under  §  226.35(b)(2),  is  based  on  the  1.5 
percentage  point  threshold  stated  in 
§226.35(a)(l).^ 

***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  13,  2010. 
Robert  deV.  Frierson, 

Depu  ty  Secretary  of  the  Board. 

(FR  Doc.  2010-20665  Filed  9-23-10;  8:45  am] 
BILLING  CODE  6210-01-P 
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FEDERAL  RESERVE  SYSTEM 

12CFR  Part  226  . 

Regulation  Z;  Docket  No.  R-1366 

Truth  in  Lending 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  official  staff 
commentary. 

SUMMARY:  The  Board  is  publishing  final 
rules  amending  Regulation  Z,  which 
implements  the  Truth  in  Lending  Act 
and  Home  Ownership  and  Equity 
Protection  Act.  The  purpose  of  the  final 
rule  is  to  protect  consumers  in  the 
mortgage  market  from  unfair  or  abusive 
lending  practices  that  can  arise  from 
certain  loan  originator  compensation 
practices,  while  preserving  responsible 
lending  and  sustainable 
homeownership.  The  final  rule 
prohibits  payments  to  loan  originators, 
which  includes  mortgage  brokers  and 
loan  officers,  based  on  the  terms  or 
conditions  of  the  transaction  other  than 
the  amount  of  credit  extended.  The  final 
rule  further  prohibits  any  person  other 
than  the  consumer  from  paying 
compensation  to  a  loan  originator  in  a 
transaction  where  the  consumer  pays 
the  loan  originator  directly.  The  Board 
is  also  finalizing  the  rule  that  prohibits 
loan  originators  from  steering 
consumers  to  consummate  a  loan  not  in 
their  interest  based  on  the  fact  that  the 
loan  originator  will  receive  greater 
compensation  for  such  loan.  The  final 
rules  apply  to  closed-end  transactions 
secured  by  a  dwelling  where  the 
creditor  receives  a  loan  application  on 
or  after  April  1,  2011. 

DATES:  The  final  rule  is  effective  on 
April  1,  2011. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Henderson  or  Nikita  M. 

Pastor,  Attorneys:  Brent  Lattin  or  Paul 
Mondor,  Senior  Attorneys;  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551, 
at  (202)  452-3667  or  (202)  452-2412;  for 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  contact  (202)  263- 
4869. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Implementation  of 
the  Reform  Act 

A.  Background:  TILA  and  Regulation  Z 

Congress  enacted  the  Truth  in 
Lending  Act  (TILA),  15  U.S.C.  1601  et 
seq.,  based  on  findings  that  economic 
stability  would  be  enhanced  and 
competition  among  consumer  credit 
providers  would  be  strengthened  by  the 


informed  use  of  credit  resulting  from 
consumers’  awareness  of  the  cost  of 
credit.  TILA  directs  the  Board  to 
prescribe  regulations  to  carry  out  its 
purposes  and  specifically  authorizes  the 
Board,  among  other  things,  to  issue 
regulations  that  contain  such 
classifications,  differentiations,  or  other 
provisions,  or  that  provide  for  such 
adjustments  and  exceptions  for  any 
class  of  transactions,  that  in  the  Board’s 
judgment  are  necessary  or  proper  to 
effectuate  the  purposes  of  TILA, 
facilitate  compliance  with  TILA,  or 
prevent  circumvention  or  evasion  of 
TILA.  15  U.S.C.  1604(a). 

In  1995,  the  Board  revised  Regulation 
Z  to  implement  changes  to  TILA  made 
by  the  Home  Ownership  and  Equity  Act 
(HOEPA).  60  FR  15463;  Mar.  24,  1995. 
HOEPA  requires  special  disclosures  and 
‘  substantive  protections  for  home-equity 
loans  and  refinancings  with  annual 
percentage  rates  (APRs)  or  points  and 
fees  above  certain  statutory  thresholds. 
HOEPA  also  directs  the  Board  to 
prohibit  unfair  and  deceptive  acts  and 
practices  in  connection  with  mortgages. 
15  U.S.C.  1639(1)(2). 

On  August  26,  2009,  the  Board 
published  a  proposed  rule  in  the 
Federal  Register  pertaining  to  closed- 
end  credit  (August  2009  Closed-End 
Proposal).  As  part  of  that  proposal,  the 
Board  proposed  to  prohibit  certain 
compensation  payments  to  loan 
originators,  and  to  prohibit  steering 
consumers  to  loans  not  in  their  interest 
because  the  loans  would  result  in 
greater  compensation  for  the  loan 
originator.  As  stated  in  the  Federal 
Register,  this  proposal  was  intended  to 
protect  consumers  against  the 
unfairness,  deception,  and  abuse  that 
can  arise  with  certain  loan  origination 
compensation  practices  while 
preserving  responsible  lending  and 
sustainable  homeownership.  See  74  FR 
43232;  Aug.  26,  2009.  The  comment 
period  on  the  August  2009  Closed-End 
Proposal  ended  December  24,  2009.  The 
Board  received  approximately  6000 
comments  in  response  to  the  proposed 
rule,  including  comments  from 
creditors,  mortgage  brokers,  trade 
associations,  consumer  groups.  Federal 
agencies,  state  regulators,  state  attorneys 
general,  individual  consumers,  and 
members  of  Congress.  As  discussed  in 
more  detail  elsewhere  in  this 
SUPPLEMENTARY  INFORMATION,  the  Board 
has  considered  comments  received  on 
the  August  2009  Closed-End  Proposal  in 
adopting  this  final  rule. 

B.  The  Reform  Act 
On  July  21,  2010,  the  Dodd-Frank 
Wall  Street  Reform  and  Consumer 
Protection  Act  (Reform  Act)  was  enacted 


into  law.i  Among  other-provisions.  Title 
XIV  of  the  Reform  Act  amends  TILA  to 
establish  certain  mortgage  loan 
origination  standards.  In  particular. 
Section  1403  of  the  Reform  Act  creates 
new  TILA  Section  129B(c),  which 
imposes  restrictions  on  loan  originator 
compensation  and  on  steering  by  loan 
originators.  The  Board  intends  to 
implement  .Section  129B(c)  in  a"  future 
rulemaking  after  notice  and  opportunity 
for  further  public  comment. 

Many  of  the  provisions  in  TILA 
Section  129B(c)  are  similar  to  the 
Board’s  proposed  rules  concerning  loan 
originator  compensation.  However, 
Section  129B(c)  also  has  some 
provisions  not  addressed  by  the  Board’s 
August  2009  Closed-End  Proposal. 
Implementation  of  those  provisions  of 
the  Reform  Act  will  be  addressed  in  a 
future  rulemaking  with  opportunity  for 
public  comment. 

The  Board  has  decided  to  issue  this 
final  rule  on  loan  originator 
compensation  and  steering,  even  though 
a  subsequent  rulemaking  will  be 
necessary  to  implement  Section  129B(c). 
The  Board  believes  that  Congress  was 
aware  of  the  Board’s  proposal  and  that 
in  enacting  TILA  Section  129B(c), 
Congress  sought  to  codify  the  Board’s 
proposed  prohibitions  while  expanding 
them  in  some  respects  and  making  other 
adjustments.  The  Board  further  believes 
that  it  can  best  effectuate  the  legislative 
purpose  of  the  Reform  Act  by  finalizing 
its  proposal  relating  to  loan  origination 
compensation  and  steering  at  this  time. 
Allowing  enactment  of  TILA  Section 
129B(c)  to  delay  final  action  on  the 
Board’s  prior  regulatory  proposal  would 
have  the  opposite  effect  intended  by  the 
legislation  by  allowing  the  continuation 
of  the  practices  that  Congress  sought  to 
prohibit. 

In  issuing  this  final  rule,  the  Board  is 
relying  on  its  authority  in  TILA  Sections 
129(1)(2)(A)  and  (B)  to  prohibit  acts  or 
practices  relating  to  mortgage  loans  that 
are  unfair  and  to  refinancings  of 
mortgage  loans  that  are  abusive  and  not 
in  the  interest  of  the  borrower.  However, 
this  final  rule  is  also  consistent  with  the 
Reform  Act  for  the  following  reasons: 
Section  226.36(d)(1)  of  the  final  rule  is 
consistent  with  TILA  Section 
129B(c)(l),  which  prohibits  payments  to 
a  mortgage  loan  originator  that  vary 
based  on  the  terms  of  the  loan,  other 
than  the  amount  of  the  credit  extended. 
Likewise,  the  Board  finds  that 
§  226.36(d)(2)  of  the  final  rule  is 
consistent  with  TILA  Section 
129B(c)(2),  which  allows  mortgage  loan 
originators  to  receive  payment  from  a 
person  other  than  the  consumer  (such  as 


’  Public  Law  111-203,  124  Stat.  1376. 
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a  yield  spread  premium  paid  by  the 
creditor)  only  if  the  originator  does  not 
receive  any  compensation  directly  from 
the  consumer.  TILA  Section  129B(c)(2) 
also  imposes  a  second  restriction  when 
an  originator  receives  compensation 
from  someone  other  than  the  consumer: 
The  consumer  also  must  not  make  any 
upfront  payment  to  the  lender  for  points 
or  fees  on  the  loan  other  than  certain 
bona  fide  third-party  charges.  This 
restriction  was  not  contained  in  the 
proposed  rule,  and  therefore  is  not 
included  in  this  final  rule  and  will  be 
addressed  in  a  subsequent  rulemaking. 

TILA  Section  129B(c)(3)  directs  the 
Board  to  prescribe  regulations  that 
prohibit  loan  originators  from  steering 
consumers  to  certain  types  of  loans,  and 
prohibits  other  specified  practices. 

These  provisions  will  be  also  be 
implemented  in  a  subsequent 
rulemaking.  TILA  Section  129B(c)(3) 
does  not  expressly  include  an  anti- 
steering  provision  similar  to  proposed 
§  226.36(e).  Nevertheless,  the  Board 
continues  to  believe  that  the  prohibition 
in  §  226.36(e)  is  necessary  and  proper  to 
effectuate  and  prevent  circumvention  of 
the  prohibition  contained  in 
§  226.36(d)(1),  and,  as  explained  further 
below,  §  226.33(e)  prohibits  acts  and 
practices  that  are  unfair,  abusive,  and 
not  in  the  interest  of  the  borrower.  Thus, 
the  Board  is  adopting  proposed 
§  226.36(e)  in  the  final  rule  with  some 
modifications  in  response  to  the  public 
comments. 

The  Board’s  proposed  prohibitions 
related  to  mortgage  originator 
compensation  and  steering  applied  to 
closed-end  consumer  loans  secured  by 
real  property  or  a  dwelling,  but 
comment  was  solicited  on  whether  the 
prohibitions  also  should  be  applied  to 
home-equity  lines  of  credit  (HELOCs). 
However,  the  provisions  of  the  Reform 
Act  relating  to  originator  compensation 
and  steering  apply  to  “residential 
mortgage  loans,”  which  include  closed- 
end  loans  secured  by  a  dwelling  or  real 
property  that  includes  a  dwelling,  but 
exclude  HELOCs  extended  under  open- 
end  credit  plans  and  timeshare  plans  (as 
described  in  the  bankruptcy  code,  11 
U.S.C.  101(530)).  See  TILA  Section 
103(cc)(5),  as  enacted  in  Section  1401  of 
the  Reform  Act. 

The  Board  is  adopting  this  final  rule 
consistent  with  the  definition  of 
“residential  mortgage  loan”  in  the 
Reform  Act.  Accordingly,  the  final  rule 
does  not  apply  to  HELOCs  or  time-share 
transactions.  It  also  does  not  apply  to 
loans  secured  by  real  property  if  such 
property  does  not  include  a,dwelling. 
The  Board  intends  to  evaluate  these 
issues  in  connection  with  future 


rulemakings  and  assess  whether  broader 
coverage  is  appropriate  or  necessary. 

The  definition  of  “loan  originator” 
used  in  the  proposal  and  the  final  rule 
is  consistent  with  the  Reform  Act’s 
definition  of  “mortgage  originators”  in 
TILA  Section  103(cc)(2).  Specifically, 
TILA  Section  103(cc)(2)(E)  excludes 
certain  persons  and  entities  that 
originate  loans  but  are  also  creditors 
that  provide  seller  financing  for 
properties  that  the  originator  owns. 
Because  such  persons  would  be 
“creditors”  and  are  not  loan  originators 
using  table  funding,  they  are  not 
covered  by  final  rules  that  are 
applicable  to  loan  originators. 

The  definition  of  “loan  originator”  in 
the  Board’s  final  rule  is  consistent  with 
the  exception  in  Section  1401  of  the 
Reform  Act  that  applies  to  persons  and 
entities  that  perform  only  real  estate 
brokerage  activities.  See  TILA  Section 
lf)3(cc)(2)(D).2  This  final  rule  only 
applies  to  parties  who  arrange, 
negotiate,  or  obtain  an  extension  of 
mortgage  credit  for  a  consumer  in  return 
for  compensation  or  other  monetary 
gain.  Thus,  persons  covered  by  the  final 
rule  would  not  be  engaged  only  in  real 
estate  brokerage  activities,  and  would 
not  be  covered  by  the  statutory 
exception. 

TILA  Section  103(cc)(2)(G)  contains 
an  exception  for  loan  servicers.  The 
final  rule  only  applies  to  extensions  of 
consumer  credit.  The  Board’s  final  rule 
does  not  apply  to  a  loan  servicer  when 
the  servicer  modifies  an  existing  loan  on 
behalf  of  the  current  owner  of  the  loan. 
This  final  rule  does  not  apply  if  a 
modification  of  an  existing  obligation’s 
terms  does  not  constitute  a  refinancing 
under  §  226.20(a).  The  Board  believes 
that  TILA  Section  103(cc)(2)(G)  was 
intended  to  ensure  that  servicers  could 
continue  to  modify  existing  loans  on 
behalf  of  current  loan  holders.  The 
Board  will  consider  whether  additional 
provisions  are  needed  to  implement 
TILA  Section  103(cc)(2)(G)  in  a  future 
rulemaking. 

11.  Consumer  Protection  Concerns  With 
Loan  Origination  Compensation 

A.  HOEPA  Hearings 

In  the  summer  of  2006,  the  Board  held 
public  hearings  on  consumer  protection 
issues  in  the  mortgage  market  in  four 
cities.  During  the  hearings,  consumer 
advocates  urged  the  Board  to  ban  “yield 
spread  premiums,”  payments  that 


^  The  statutory  exception  applies  to  persons  or 
entities  that  are  licensed  or  registered  to  engage  in 
real  estate  brokerage  activities  in  accordance  with 
applicable  State  law,  and  who  do  not  receive 
compensation  from  a  creditor,  mortgage  broker,  or 
other  mortgage  originator,  or  their  agents. 


mortgage  brokers  receive  from  the 
creditor  at  closing  for  delivering  a  loan 
with  an  interest  rate  that  is  higher  than 
the  creditor’s  “buy  rate.”  Consumer 
advocates  asserted  that  yield  spread 
premiums  provide  brokers  an  incentive 
to  increase  consumers’  interest  rates 
unnecessarily.  They  argued  that  a 
prohibition  would  align  reality  with 
consumers’  perception  that  brokers 
serve  consumers’  best  interests. 

In  light  of  the  information  received  at 
the  2006  hearings  and  the  rise  in 
defaults  that  began  soon  after,  the  Board 
held  an  additional  hearing  in  June  of 
2007  to  explore  how  it  could  use  its 
authority  under  HOEPA  to  prevent 
abusive  lending  practices  in  the 
subprime  mortgage  market  while.still 
preserving  responsible  lending. 

Although  the  Board  did  not  expressly 
solicit  comment  on  mortgage  broker 
compensation  in  its  notice  of  the  June 
2007  hearing,  a  number  of  commenters 
and  hearing  panelists  raised  the  topic. 
Consumer  and  creditor  representatives 
alike  raised  concerns  about  the  fairness 
and  transparency  of  creditors’  payment 
of  yield  spread  premiums  to  brokers. 
Several  commenters  and  panelists  stated 
that  consumers  are  not  aware  of  the 
payments  creditors  make  to  brokers,  or 
that  such  payments  increase  consumers’ 
interest  rates.  They  also  stated  that 
consumers  may  mistakenly  believe  that 
a  broker  seeks  to  obtain  the  best  interest 
rate  available  for  consumers.  Consumer 
groups  have  expressed  particular 
concern  about  increased  payments  to 
brokers  for  delivering  loans  both  with 
higher  interest  rates  and  prepayment 
penalties. Several  creditors  and 
creditor  trade  associations  advocated 
requiring  brokers  to  disclose  whether 
the  broker  represents  the  consumer’s 
interests,  and  how  and  by  whom  the 
broker  is  compensated.  Some  of  these 
commenters  recommended  that  brokers 
be  required  to  disclose  their  total 
compensation  to  the  consumer  and  that 
creditors  be  prohibited  from  paying 
brokers  more  than  the  disclosed 
amount. 

B.  The  Board’s  2008  HOEPA  Proposal 

To  address  concerns  raised  through 
the  series  of  HOEPA  hearings,  the 
Board’s  2008  HOEPA  Proposed  Rule 
would  have  prohibited  a  creditor  from 
paying  a  mortgage  broker  any 
compensation  greater  than  the  amount 
the  consumer  had  previously  agreed  in 
writing  that  the  broker  would  receive. 

73  FR  1672,  1698-1700;  Jan.  9,  2008.  In 


^  See  Home  Equity  Lending  Market;  Notice  of 
Hearings,  72  FR  30380;  May  31,  2007;  Home  Equity 
Lending  Market;  Notice  of  Public  Hearings,  71  FR 
26513;  May  5,  2006. 
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support  of  the  rule,  the  Board  explained 
its  concerns  about  yield  spread 
premiums,  which  are  summarized 
below. 

A  yield  spread  premium  is  the  present 
dollar  value  of  the  difference  between 
the  lowest  interest  rate  the  wholesale 
lender  would  have  accepted  on  a 
particular  transaction  and  the  interest 
rate  the  broker  actually  obtained  for  the 
lender.  This  dollar  amount  is  usually 
paid  to  the  mortgage  broker,  though  it 
may  also  be  applied  to  reduce  the 
consumer’s  upfront  closing  costs.  The 
creditor’s  payment  to  the  broker  based 
on  the  interest  rate  is  an  alternative  to 
the  consumer  paying  the  broker  directly 
from  the  consumer’s  preexisting 
resources  or  out  of  loan  proceeds.  Thus, 
consumers  potentially  benefit  from 
having  an  option  to  pay  brokers  for  their 
services  indirectly  by  accepting  a  higher 
interest  rate. 

The  Board  shares  concerns,  however, 
that  creditors’  payments  to  mortgage 
brokers  are  not  transparent  to 
copsumers  and  are  potentially  unfair  to 
them.  Creditor  payments  to  brokers 
based  on  the  interest  rate  give  brokers 
an  incentive  to  provide  consumers  loans 
with  higher  interest  rates.  Large 
numbers  of  consumers  are  simply  not 
aware  this  incentive  exists.  Many 
consumers  do  not  know  that  creditors 
pay  brokers  based  on  the  interest  rate, 
and  the  current  legally  required 
disclosures  seem  to  have  only  a  limited 
effect.  Some  consumers  may  not  even 
know  that  creditors  pay  brokers:  a 
common  broker  practice  of  charging  a 
small  part  of  its  compensation  directly 
to  the  consumer,  to  be  paid  out  of  the 
consumer’s  existing  resources  or  loan 
proceeds,  may  lead  consumers 
incorrectly  to  believe  that  this  amount  is 
all  the  consumer  will  pay  or  the  broker 
will  receive.  Consumers  who  do 
understand  that  the  creditor  pays  the 
broker  based  on  the  interest  rate  may 
not  fully  understand  the  implications  of 
the  practice.  They  may  not  appreciate 
the  full  extent  of  the  incentive  the 
practice  gives  the  broker  to  increase  the 
rate  because  they  do  not  know  the  dollar 
amount  of  the  creditor’s  payment. 

Moreover,  consumers  often  wrongly 
believe  that  brokers  have  agreed  or  are 
required  to  obtain  the  best  interest  rate 
available.  Several  commenters  in 
connection  with  the  2006  hearings 
suggested  that  mortgage  broker 
marketing  cultivates  an  image  of  the 
broker  as  a  “trusted  advisor”  to  the 
consumer.  Consumers  who  have  this 
perception  may  rely  heavily  on  a 
broker’s  advice,  and  there  is  some 
evidence  that  such  reliance  is  common. 
In  a  2003  survey  of  older  borrowers  who 
had  obtained  prime  or  subprime 


refinancings,  majorities  of  respondents 
with  refinance  loans  obtained  through 
both  brokers  and  creditors’  employees 
reported  that  they  had  relied  “a  lot”  on 
their  loan  originators  to  find  the  best 
mortgage  for  them."*  The  Board’s  recent 
consumer  testing  also  suggests  that 
many  consumers  shop  little  for 
mortgages  and  often  rely  on  one  broker 
or  lender  because  of  their  trust  in  the 
relationship.  In  addition,  a  common 
perception  among  consumer  testing 
participants  was  that  brokers  and 
lenders  have  no  discretion  over  their 
loan  terms,  and,  therefore,  shopping 
actively  would  likely  have  no  effect  on 
the  terms  consumers  receive. 

If  consumers  believe  that  brokers 
protect  consumers’  interests  by 
shopping  for  the  lowest  rates  available, 
consumers  may  be  less  likely  to  take 
steps  to  protect  their  interests  when 
dealing  with  brokers.  For  example,  they 
may  be  less  likely  to  shop  rates  across 
retail  and  wholesale  channels 
simultaneously  to  assure  themselves 
that  the  broker  is  providing  a 
competitive  rate.  They  may  also  be  less 
likely  to  shop  and  negotiate  brokers’ 
services,  obligations,  or  compensation 
upfront,  or  at  all.  They  may,  for 
instance,  be  less  likely  to  seek  out 
brokers  who  will  promise  in  writing  to 
obtain  the  lowest  rate  available. 

In  response  to  these  concerns,  the 
2008  HOEPA  Proposed  Rule  would  have 
prohibited  a  creditor  from  paying  a 
broker  more  than  the  consumer  agreed 
in  writing  to  pay.  Under  the  proposal, 
the  consumer  and  mortgage  broker 
would  have  had  to  enter  into  a  written 
agreement  before  the  broker  accepted 
the  consumer’s  loan  application  and 
before  the  consumer  paid  any  fee  in 
connection  with  the  transaction  (other 
than  a  fee  for  obtaining  a  credit  report). 
The  agreement  also  would  have 
disclosed  (i)  that  the  consumer 
ultimately  would  bear  the  cost  of  the 
entire  compensation  even  if  the  creditor 
paid  part  of  it  directly;  and  (ii)  that  a 
creditor’s  payment  to  a  broker  could 
influence  the  broker  to  offer  the 
consumer  loan  terms  or  products  that 
would  not  be  in  the  consumer’s  interest 
or  the  most  favorable  the  consumer 
could  obtain. 

Based  on  the  Board’s  analysis  of 
comments  received  on  the  2008  HOEPA 
Proposed  Rule,  the  results  of  consumer 
testing,  and  other  information,  the 
Board  withdrew  the  proposed 
provisions  relating  to  broker 


•*  See  Kellie  K.  Kim-Sung  &  Sharon  Hermanson, 
Experiences  of  Older  Refinance  Mortgage  Loan 
Borrowers:  Broker-  and  Lender-Originated  Loans, 
Data  Digest  No.  83.  3  (AARP  Public  Policy  Inst.,  Jan. 
2003),  available  at  http://assets.aarp.org/rgcenter/ 
post-import/dd83_loans.pdf. 


compensation.  73  FR  44522.  44563-65; 
July  30,  2008.  The  Board’s  withdrawal 
of  those  provisions  was  based  on  its 
concern  that  the  proposed  agreement 
and  disclosures  could  confuse 
consumers  and  undermine  their 
decision  making  rather  than  improve  it. 
The  risks  of  consumer  confusion  arose 
from  two  sources.  First,  an  institution 
can  act  as  a  creditor  or  broker 
depending  on  the  transaction.  At  the 
time  the  agreement  and  disclosures 
would  have  been  required,  an 
institution  could  be  uncertain  as  to 
which  role  it  ultimately  would  play. 

This  could  render  the  proposed 
disclosures  inaccurate  and  misleading 
in  some  and  possibly  many  cases. 
Second,  the  Board  was  concerned  by  the 
reactions  of  consumers  who  participated 
in  one-on-one  interviews  about  the 
proposed  agreement  and  disclosures  as 
part  of  the  Board’s  consumer  testing. 
These  consumers  often  concluded,  not 
necessarily  correctly,  that  brokers  are 
more  expensive  than  creditors.  Many 
also  believed  that  brokers  woidd  serve 
their  best  interests  notwithstanding  the 
conflict  resulting  from  the  relationship 
between  interest  rates  and  brokers’ 
compensation.^  The  proposed 
disclosures  presented  a  significant  risk 
of  misleading  consumers  regarding  both 
the  relative  costs  of  brokers  and  lenders, 
and  the  role  of  brokers  in  their 
transactions. 

In  withdrawing  the  broker 
compen.sation  provisions  of  the  2008 
HOEPA  Proposed  Rule,  the  Board  stated 
that  it  would  continue  to  explore 
options  to  address  potential  unfairness 
associated  with  loan  originator 
compensation  arrangements,  such  as 
yield  spread  premiums.  The  Board 
indicated  that  it  would  consider 
whether  disclosures  or  other  approaches 
could  effectively  remedy  this  potential 
unfairness  without  imposing 
unintended  consequences. 

In  the  August  2009  Closed-End 
proposal  discussed  below,  the  Board 
proposed  a  more  substantive  approach 
to  loan  originator  compensation.  That 
proposal  is  the  basis  for  this  final  rule. 

III.  The  Board’s  August  2009  Closed- 
End  Proposal 

A.  Summary  of  August  2009  Closed-End 
Proposal  on  Loan  Originator 
Compensation 

On  August  26,  2009,  the  Board 
proposed  regulations  under  TILA 


5  For  more  details  on  the  consumer  testing,  see 
the  report  of  the  Board's  contractor.  Macro 
International,  Inc.,  Consumer  Testing  of  Mortgage 
Broker  Disclosures  (July  10,  2008),  available  at 
http://www.federalreserve.gov/newsevents/press/ 
bcreg/200807 14regzconstest.pdf. 
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Section  129(1)(2),  15  U.S.C.  1B39(1)(2),  to 
prohibit  certain  compensation  payments 
to  loan  originators  and  steering  to 
protect  consumers  against  the 
unfairness,  deception,  and  abuse  that 
can  arise  with  certain  loan  origination  * 
compensation  practices  while 
preserving  responsible  lending  and 
sustainable  homeownership.  See  74  FR 
43232:  Aug.  26,  2009. 

Specifically,  the  Board  proposed  to 
prohibit  a  creditor  or  any  other  person 
from  paying  compensation  to  a  loan 
originator  based  on  the  terms  or 
conditions  of  the  transaction,  or  from 
paying  a  loan  originator  any 
compensation  if  the  consumer  paid  the 
loan  originator  directly.  The  Board 
solicited  comment,  however,  on  an 
alternative  that  would  permit 
compensation  based  on  the  loan 
amount.  Under  the  proposal,  “loan 
originator”  would  include  both  mortgage 
brokers  and  employees  of  creditors  who 
perform  loan  origination  functions.  In 
addition,  the  Board  proposed  to  apply 
the  prohibition  to  all  mortgage  loans 
secured  by  real  property  or  a  dwelling, 
and  solicited  comment  on  whether  the 
prohibition  should  apply  to  HELOCs. 

The  Board  also  proposed  to  prohibit 
a  loan  originator  from  steering  a 
consumer  to  a  transaction  that  would 
yield  the  most  compensation  for  the 
loan  originator,  unless  the  transaction 
was  in  the  consumer’s  interest.  To 
facilitate  compliance  with  this  proposed 
prohibition,  the  Board  proposed  a  safe 
harbor.  A  loan  originator  would  be 
deemed  in  compliance  with  the  anti¬ 
steering  prohibition  if  the  consumer 
chose  a  transaction  firom  a  choice  of 
loans  with  (1)  the  lowest  interest  rate, 

(2)  the  second  lowest  interest  rate,  and 

(3)  the  lowest  settlement  costs.  The 
Board  solicited  comment  on  whether 
the  steering  prohibition  would  be 
effective  in  achieving  its  stated*purpose, 
as  well  as  on  the  feasibility  and 
practicality  of  such  a  rule,  its 
enforceability,  and  any  unintended 
adverse  effects  it  might  have. 

B.  Overview  of  Comments  Received 

The  Board  received  approximately 
6,000  comment  letters  on  the  proposal 
from  various  interested  parties, 
including  approximately  1,500  form 
letters.  Individual  mortgage  brokers 
submitted  the  vast  majority  of 
comments.  The  remaining  commenters 
included  mortgage  lenders,  banks, 
community  banks,  credit  unions, 
secondary  market  participants,  industry 
trade  groups,  consumer  advocates. 
Federal  banking  agencies,  members  of 
Congress,  state  regulators,  state 
attorneys  general,  academics,  and 
individual  consumers. 


Many  commenters  supported  the 
Board’s  proposal  to  protect  consumers  i 
from  certain  loan  origination 
compensation  practices.  Consumer 
advocates  supported  the  expanded 
definition  of  “loan  originators”  to 
include  loan  officers,  because 
employees  of  creditors  face  the  same 
incentives  as  mortgage  brokers.  They 
also  supported  covering  all  closed-end 
transactions  regardless  of  loan  price. 
Many  of  these  commenters  supported 
the  Board’s  proposed  anti-steering  rule, 
but  expressed  some  reservations  on  the 
breadth  of  the  proposed  safe  harbor. 

In  contrast,  industry  commenters 
generally  opposed  the  proposed 
prohibition  on  loan  originator 
compensation  based  on  the  terms  or 
conditions  of  the  transaction,  as  well  as 
the  proposed  anti-steering  rule.  Many  of 
these  commenters  expressed  concerns 
regarding  the  breadth  of  the  definition 
of  “loan  originator,”  and  urged  the  Board 
to  limit  the  scope  of  its  definition  to 
individuals.  Further,  these  commenters 
urged  the  Board  to  limit  the  scope  of  the 
proposal  to  higher-priced  loans  because 
the  abuses  targeted  by  the  prohibition 
have  historically  been  limited  to  the 
subprime  market.  In  addition,  many  ‘ 
community  banks,  credit  unions,  and 
mortgage  brokers  maintained  that 
prohibiting  these  types  of  origination 
compensation  practices  would  hurt 
small  businesses  and  reduce 
competition  in  the  mortgage  market. 
They  argued  that  the  proposal  would 
increase  the  cost  of  credit  for 
consumers. 

These  comments  are  discussed  in 
further  detail  below  in  part  VI. 

IV.  Summary  of  Final  Rule 

The  Board  is  issuing  final  rules 
amending  Regulation  Z  to  prohibit 
certain  practices  relating  to  payments 
made  to  compensate  mortgage  brokers 
and  other  loan  originators.  The  goal  of 
the  amendments  is  to  protect  consumers 
in  the  mortgage  market  from  unfair 
practices  involving  compensation  paid 
to  loan  originators.  The  final  rule 
prohibits  a  creditor  or  any  other  person 
from  paying,  directly  or  indirectly, 
compensation  to  a  mortgage  broker  or 
any  other  loan  originator  that  is  based 
on  a  mortgage  transaction’s  terms  or 
conditions,  except  the  amount  of  credit 
extended.  The  rule  also  prohibits  any 
person  from  paying  compensation  to  a 
loan  originator  for  a  particular 
transaction  if  the  consumer  pays  the 
loan  originator’s  compensation  directly. 

The  final  rule  adopts  the  proposal  that 
prohibits  a  loan  originator  from  steering 
a  consumer  to  consummate  a  loan  that 
provides  the  loan  originator  with  greater 
compensation,  as  compared  to  other 


transactions  the  loan  originator  offered 
or  could  have  offered  to  the  consumer, 
unless  the  loan  is  in  the  consumer’s 
interest.  The  rule  provides  a  safe  harbor 
to  facilitate  compliance  with  the 
prohibition  on  steering.  A  loan 
originator  is  deemed  to  comply  with  the 
anti-steering  prohibition  if  the  consumer 
is  presented  w'ith  loan  options  that 
provide  (1)  the  lowest  interest  rate;  (2) 
no  risky  features,  such  as  a  prepayment 
penalty,  negative  amortization,  or  a 
balloon  payment  in  the  first  seven  years; 
and  (3)  the  lowest  total  dollar  amount 
for  origination  points  or  fees  and 
discount  points. 

The  final  rule  applies  to  loan 
originators,  whicfr  are  defined  to 
include  mortgage  brokers,  including 
mortgage  broker  companies  that  close 
loans  in  their  own  names  in  table- 
funded  transactions,  and  employees  of 
creditors  that  originate  loans  (e.g.,  loan 
officers).  Thus,  creditors  are  excluded 
from  the  definition  of  a  loan  originator 
when  they  do  not  use  table  funding, 
whether  they  are  a  depository 
institution  or  a  non-depository  mortgage 
company,  but  employees  of  such 
entities  are  loan  originators.  The  final 
rule  covers  all  transactions  secured  by  a 
dwelling,  but  excludes  HELOCs 
extended  under  open-end  credit  plans 
and  timeshare  transactions.  The  rule 
requires  creditors  and  other  persons 
who  compensate  loan  originators  to 
retain  records  for  at  least  two  years  after 
a  mortgage  transaction  is  consummated. 

As  discussed  further  in  part  VII,  the 
Board  has  determined  that  compliance 
with  this  final  rule  shall  become 
mandatory  on  April  1,  2011. 
Accordingly,  the  final  rule  applies  to 
transactions  for  which  the  creditor 
receives  an  application  on  or  after  April 
1,  2011.  The  Board  believes  that  this 
date  gives  parties  sufficient  time  to 
develop  new  business  models,  train 
employees,  and  makes  system  changes 
to  implement  the  rule’s  requirements. 
The  Board  has  considered  whether  it 
would  be  appropriate  to  delay  the 
effective  date  of  this  final  rule  so  that 
the  rules  related  to  mortgage  loan 
origination  standards  in  the  Reform  Act 
could  be  implemented  at  the  same  time. 
Although  such  a  delay  might  facilitate 
compliance  and  result  in  some  cost 
savings,  the  Board  finds  that  the  benefits 
to  consumers  of  an  earlier  effective  date 
for  rules  pertaining  to  loan  origination 
compensation  and  steering  greatly 
outweigh  any  potential  savings. 

V.  Legal  Authority 

A.  General  Rulemaking  Authority 

TILA  Section  105  mandates  that  the 
Board  prescribe  regulations  to  carry  out 
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the  purposes  of  the  Act.  TILA  also 
specifically  authorizes  the  Board,  among 
other  things,  to: 

•  Issue  regulations  that  contain  such 
classifications,  differentiations,  or  other 
provisions,  or  that  provide  for  such 
adjustments  and  exceptions  for  any 
class  of  transactions,  that  in  the  Board’s 
judgment  are  necessary  or  proper  to 
effectuate  the  purposes  of  TILA, 
facilitate  compliance  with  the  Act,  or 
prevent  circumvention  or  evasion.  15 
U.S.C.  1604(a). 

•  Exempt  from  all  or  part  of  TILA  any 
class  of  transactions  if  the  Board 
determines  that  TILA  coverage  does  not 
provide  a  meaningful  benefit  to 
consumers  in  the  form  of  useful 
information  or  protection.  The  Board 
must  consider  factors  identified  in  the 
Act  and  publish  its  rationale  at  the  time 
it  proposes  an  exemption  for  comment. 
15  U.S.C.  1604(f). 

In  the  course  of  developing  this  final 
rule,  the  Board  has  considered  the  views 
of  interested  parties,  its  experience  in 
implementing  and  enforcing  Regulation 
Z,  and  the  results  obtained  from  testing 
various  disclosure  options  in  controlled 
consumer  tests.  For  the  reasons 
discussed  in  this  notice,  the  Board 
believes  this  final  rule  is  appropriate 
pursuant  to  the  authority  under  TILA 
Section  105(a). 

B.  The  Board's  Authority  Under  TILA 
Section  129(1)12] 

TILA  Section  129(1)(2)  authorizes  the 
Board  to  prohibit  acts  or  practices  in 
copnection  with; 

•  Mortgage  loans  that  the  Board  finds 
to  be  unfair,  deceptive,  or  designed  to 
evade  the  provisions  of  HOEPA;  and 

•  Refinancing  of  mortgage  loans  that 
the  Board  finds  to  be  associated  with 
abusive  lending  practices  or  that  are 
otherwise  not  in  the  interest  of  the 
borrower. 

15  U.S.C.  1639(1)(2).  The  authority 
granted  to  the  Board  under  TILA 
Section  129(1)(2)  is  broad.  It  reaches 
mortgage  loans  with  rates  and  fees  that 
do  not  meet  HOEPA’s  rate  or  fee  trigger 
in  TILA  Section  103(aa),  15  U.S.C. 
1602(aa),  as  well  as  mortgage  loans  not 
covered  under  that  Section,  such  as 
home  purchase  loans.  Moreover,  while 
HOEPA’s  statutory  restrictions  apply 
only  to  creditors  and  only  to  loaa  terms 
or  lending  practices,  TILA  Section 
129(I)(2)  is  not  limited  to  acts  or 
practices  by  creditors,  nor  is  it  limited 
to  loan  terms  or  lending  practices.  See 
15  U.S.C.  1639(1)(2).  It  authorizes 
protections  against  unfair  or  deceptive 
practices  “in  connection  with  mortgage 
loans,”  and  it  authorizes  protections 
against  abusive  practices  “in  connection 
with  refinancing  of  mortgage  loans.” 


Thus,  the  Board’s  authority  is  not 
limited  to  regulating  specific  contractual 
terms  of  mortgage  loan  agreements;  it 
extends  to  regulating  loan-related 
practices  generally,  within  the  standards 
set  forth  in  the  statute. 

HOEPA  does  not  set  forth  a  standard 
for  what  is  unfair  or  deceptive,  but  the 
Congressional  Conference  Report  for 
HOEPA  indicates  that,  in  determining 
whether  a  practice  in  connection  with 
mortgage  loans  is  unfair  or  deceptive, 
the  Board  should  look  to  the  standards 
employed  for  interpreting  state  unfair 
and  deceptive  trade  practices  statutes 
and  the  Federal  Trade  Commission  Act 
(FTC  Act),  Section  5(a),  15  U.S.C.  45(a).® 

Congress  has  codified  standards 
developed  by  the  Federal  Trade 
Commission  (FTC)  for  determining 
whether  acts  or  practices  are  unfair 
under  Section  5(a),  15  U.S.C.  45(a). ^ 
Under  the  FTC  Act,  an  act  or  practice 
is  unfair  when  it  causes  or  is  likely  to 
cause  substantial  injury  to  consumers, 
which  is  not  rea.Sonably  avoidable  by 
consumers  themselves  and  ndl 
outweighed  by  countervailing  benefits 
to  consumers  or  to  competition.  In 
addition,  in  determining  whether  an  act 
or  practice  is  unfair,  the  FTC  is ' 
permitted  to  consider  established  public 
policies,  but  public  policy 
considerations  may  not  serve  as  the 
primary  basis  for  an  unfairness 
determination.® 

The  FTC  has  interpreted  these 
standards  to  mean  that  consumer  injury 
is  the  central  focus  of  any  inquiry 
regarding  unfairness.®  Consumer  injury 
may  be  substantial  if  it  imposes  a  small 
harm  on  a  large  number  of  consumers, 
or  if  it  raises  a  significant  risk  of 
concrete  harm.i®  The  FTC  looks  to 
whether  an  act  or  practice  is  injurious 
in  its  net  effects. The  FTC  has  also 
observed  that  an  unfair  act  or  practice 
will  almost  always  reflect  a  market 
failure  or  market  imperfection  that 
prevents  the  forces  of  supply  and 
demand  from  maximizing  benefits  and 
minimizing  costs. In  evaluating 
unfairness,  the  FTC  looks  to  whether 

«H.R.  Rep.  103-652.  162  (Aug.  1994)  (Conf.  Rep.). 

^  See  15  U.S.C.  45(n);  Letter  from  Commis.sioners 
of  tlie  PTC  to  t)ie  Hon.  Wendell  H.  Ford,  Chairman, 
and  the  Hon.  )ohn  C.  Danforth.  Ranking  Minority 
Member,  Consumer  Subcomm.  of  the  H.  Comm,  on 
Commerce.  Science,  and  Transp.  (Dec.  17,  1980). 

« 15  U.S.C.  45fn). 

Statement  of  Basis  and  Purpose  and  Regulatory 
Analysis,  Credit  Practices  Rule.  42  FR  7740,  7743; 
Mar.  1,  1984  [Credit  Practices  Rule). 

’•’Letter  from  Commissioners  of  the  FTC  to  the 
Hon.  Wendell  H.  Ford.  Chairman,  and  the  Hon. 

)ohn  C.  Danforth.  Ranking  Minority  Member, 
Consumer  Subcomm.  of  the  H.  Comm,  on 
Commerce.  Science,  and  Transp..  n.l2  (Dec.  17, 
1<J80). 

”  Credit  Practices  Rule,  42  FR  at  7744. 

'^Id. 


consumers’  free  market  decisions  are 
unjustifiably  hindered.^® 

The  FTC  has  also  adopted  standards 
for  determining  whether  an  act  or 
practice  is  deceptive  (though  these 
standards,  unlike  unfairness  standards, 
have-not  been  incorporated  into  the  FTC 
Act).  *■*  First,  there  must  be  a 
representation,  omission,  or  practice 
that  is  likely  to  mislead  the  consumer. 
Second,  the  act  or  practice  is  examined 
from  the  perspective  of  a  consumer 
acting  reasonably  in  the  circumstances. 
Third,  the  representation,  omission,  or 
practice  must  be  material,  that  is,  it 
must  be  likely  to  affect  the  consumer’s 
conduct  or  decision  with  regard  to  a 
product  or  service.^® 

Many  states  also  have  adopted 
statutes  prohibiting  unfair  or  deceptive 
acts  or  practices,  and  these  statutes 
employ  a  variety  of  standards,  many  of 
them  different  from  the  standards 
currently  applied  under  the  FTC  Act.  A 
number  of  states  follow  an  unfairness 
standard  formerly  used  by  the  FTC. 
Under  this  standard,  an  act  or  practice 
is  unfair  where  it  offends  public  policy 
'or  is  immoral,  unethical,  oppressive,  or 
unscrupulous,  and  causes  substantial 
injury  to  consumers.'® 

In  adopting  this  final  rule  under  TILA 
Section  129(1)(2)(A),  15  U.S.C. 
1639(1)(2)(A),  the  Board  has  coiusidered 
the  standards  currently  applied  to  the 
FTC  Act’s  prohibition  against  unfair  or 
deceptive  acts  or  practices,  as  well  as 
the  standards  applied  in  similar  state 
statutes. 

VI,  Section-by-Section  Analysis  of  Final 
Rules  for  Loan  Origination 
Compensation 

A.  Overview 

This  part  VI  discusses  the 
prohibitions  on  certain  compensation 
payments  to  loan  originators  and 
steering.  To  address  the  unfairness  that 
arises  with  certain  loan  originator 
compensation  practices,  the  final  rule 
prohibits  creditors  or  any  other  person 

"Id. 

'•*  Letter  from  James  C.  Miller  III,  Chairman,  FTC 
to  the  Hon.  John  D.  Dingell,  Chairman,  H.  Comm, 
on  Energy  and  Commerce  (Oct.  14,  1983)-(DmgeW 
Letter). 

Dingell  Letter  at  1-2. 

See.  e.g..  Kenai  Chrysler  Ctr.,  Inc.  v.  Denison, 
167  P.3d  1240,  1255  (Alaska  2007)  (quoting  FTCv. 
Sperry  &■  Hutchinson  Co.,  405  U.S.  233,  244—45  n.5 
(1972));  State  v.  Moran.  151  N.H.  450,  452,  861  A.2d 
763,  75.5-56  (N.H.  2004)  (concurrently  applying  the 
prC’s  former  test  and  a  test  under  which  an  act  or 
practice  is  unfair  or  deceptive  it  “the  objectionable 
conduct  *  *  *  attain[s]  a  level  of  rascality  that 
would  rai.se  an  eyebrow  of  someone  inured  to  the 
rough  and  tumble  of  the  world  of  commerce”) 
(citation  omitted);  Robinson  v.  Toyota  Motor  Credit 
Corp.,  201  111.  2d  403,  417-418,  775  N.E.2d  951. 
961-62  (2002)  (quoting  FTC  v.  Sperry  Sr  Hutchinson 
Co..  405  U.S.  233,  244^5  n.5  (1972)’). 
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from  paying  compensation  to  a  loan 
originator  based  on  the  terms  or 
conditions  of  the  credit  transaction, 
other  than  the  amount  of  credit 
extended.  This  prohibition  does  not 
apply  to  payments  that  consumers  make 
directly  to  a  loan  originator.  However,  if 
the  loan  originator  receives  payments 
directly  from  the  consumer,  the  loan 
originator  is  prohibited  from  also 
receiving  compensation  from  any  other 
party  in  connection  with  that 
transaction.  In  addition,  the  final  rule 
prohibits  a  loan  originator  from  steering 
consumers  to  loans  not  in  their  interest 
because  the  loans  would  result  in 
greater  compensation  for  the  loan 
originator.  Similar  to  the  proposed  rule, 
the  final  rule  provides  a  safe  harbor  to 
facilitate  compliance  with  the  steering 
prohibition,  with  some  modifications. 

As  discussed  in  further  detail  below, 
the  Board  finds  that  these  prohibitions 
on  payments  to  loan  originators  and 
steering  are  necessary  and  appropriate 
to  prevent  practices  that  the  Board 
deems  unfair  in  connection  with 
mortgage  loans  and  that  are  associated  , 
with  abusive  lending  practices  or  are 
otherwise  not  in  the  interest  of  the 
consumer  in  connection  with 
refinancings.  SeeTILA  Section  129(1)(2), 
15  U.S.C.  1639(1)(2),  and  the  discussion 
of  this  statutory  authority  in  part  IV 
above. 

B.  Public  Comment 

Industry  commenters  and  their  trade 
groups  generally,  although  not 
uniformly,  opposed  the'  proposal  to 
prohibit  loan  originator  compensation 
based  on  the  terms  or  conditions  of  the 
transaction..These  commenters  stated 
that  such  a  prohibition  would  hurt 
small  businesses,  especially  mortgage 
brokers,  as  wejl  as  community  banks 
and  credit  unions.  They  maintained  that 
adopting  the  proposed  prohibition 
would  increase  the  cost  of  credit  for  all 
creditors  and  consumers.  Some  industry 
commenters  also  suggested  alternatives 
such  as  imposing  a  cap  on  originator 
compensation  and  requiring  improved 
disclosures.  They  noted  that  the  U.S. 
Department  of  Housing  and  Urban  • 
Development’s  (HUD)  recently  revised 
the  disclosures  required  under  the  Real 
E.state  Settlement  Procedures  Act 
(RESPA),  including  disclosures  about 
yield  spread  premiums.  They  stated  that 
the  RESPA  rules  had  only  recently  take 
effect, and  urged  the  Board  to  wait 
until  a  determination  could  be  made  as 
to  whether  the  disclosures  could  resolve 
concerns  about  originator 
compensation. 


'7  See  73  FR  68204;  Nov.  1 7,  2008. 


However,  industry  commenters 
generally  suggested  that  if  the  Board 
chooses  to  finalize  the  proposed 
prohibitions,  the  Board  should  permit 
payments  to  loan  originators  based  on 
the  principal  loan  amount.  They 
asserted  that  prohibiting  payments 
based  on  the  loan  amount  would  disrupt 
the  secondary  market.  Industry 
commenters  uniformly  opposed 
expanding  the  proposed  prohibitions  to 
HELOCs,  citing  a  lack  of  abuse  in  the 
HELOC  market  as  the  principal  reason. 

In  contrast,  consumer  groups,  state 
and  Federal  regulators,  state  attorneys 
general,  and  several  members  of 
Congress  strongly  supported  the 
proposed  prohibition  on  loan  originator 
compensation  based  on  the  terms  or 
conditions  of  the  transaction.  They 
stated  that  by  removing  reliance  on  loan 
terms  or  conditions  to  set  compensation 
for  loan  originators,  the  rule  seeks  to 
correct  the  misaligned  incentives  that 
currently  exist  in  the  mortgage 
marketplace  between  loan  originators 
and  consumers.  However,  some  of  these 
commenters  did  not  support  allowing 
compensation  based  on  the  principal 
loan  amount.  They  argued  that 
permitting  payments  to  loan  originators 
based  on  the  loan  amount  may 
encourage  loan  originators  to  “upsell” 
the  loan  amount  and  discourage  others 
from  originating  small  balance  loans. 
Some  commenters,  especially  consumer 
advocates,  sought  additional 
protections,  such  as  disclosures  and 
prohibitions  on  creditors  paying  any 
compensation  to  a  loan  originator  unless 
the  creditor’s  payment  covered  all  fees 
and  charges  associated  with  the  loan, 
not  just  the  compensation  paid  to  the 
loan  originator. 

Many  of  these  commenters  supported 
expanding  the  definition  of  “loan 
originator”  to  include  both  mortgage 
brokers  and  employees  of  creditors. 

They  stated  that  overages  paid  to  retail 
originators  are  equally  harmful  to 
consumers  as  compensation  paid  to 
mortgage  brokers;  both  provide 
incentives  for  the  loan  originator  to  steer 
the  consumer  to  a  loan  that  will  yield 
the  originator  the  greatest  amount  of 
compensation.  In  addition,  they  urged 
the  Board  to  extend  the  scope  of  the 
proposed  prohibition  to  the  entire 
mortgage  market,  including  HELOCs,  to 
prevent  unfair  compensation  practices 
from  migrating  from  one  market 
segment  to  another. 

In  response  to  the  proposed 
prohibition  on  steering,  consumer 
advocates,  other  Federal  banking 
agencies,  members  of  Congress,  state 
regulators,  and  state  attorneys  general 
expressed  support  overall.  Certain 
consumer  advocates  and  state  officials 


argued,  however,  that  the  proposed  safe 
harbor  for  steering  substantially 
weakened  the  proposed  prohibitions  on 
compensation  practices.  These 
commenters  urged  the  Board  to  replace 
the  safe  harbor  with  a  rebuttable 
presumption  if  the  transaction’s  terms 
or  conditions  mt5t  certain  criteria,  such 
as  a  competitive  interest  rate  and  no 
prepayment  penalty. 

In  contrast,  the  vast  majority  of 
industry  commenters  opposed  the 
steering  prohibition.  They  argued  that 
the  steering  prohibition  and  proposed 
safe  harbor  were  too  vague  and  would 
increase  litigation  risk.  They' suggested 
that,  at  a  minimum,  the  Board  provide 
a  broader  safe  harbor  for  the  steering 
prohibition  to  facilitate  compliance  and 
lessen  litigation  risk. 

These  comments  are  discussed  in 
further  detail  throughout  this  part  as 
applicable. 

C.  Unfair  and  Deceptive  Acts  and 
Practices  Analysis 

The  Board  proposed  to  use  its  HOEPA 
authority  to  prohibit  unfair 
compensation  practices  in  connection 
with  transactions  secured  by  real 
proper4:y  or  a  dwelling.  TILA  Section 
129(1)(2)(A),  15  U.S.C.  1639(1)(2)(A). 
TILA  Section  129(1)(2)  authorizes  the 
Board  to  prohibit  acts  or  practices  in 
connection  with  mortgage  loans  that  the 
Board  finds  to  be  unfair  or  deceptive.  As 
discussed  above  in  part  V,  in 
considering  whether  a  practice  is  unfair 
or  deceptive  under  TILA  Section 
129(1)(2),  the  Board  has  generally  relied 
on  the  standards  that  have  been  adopted 
for  purposes  of  Section  5(a)  of  the  PTC 
Act,  15  U.S.C.  45(a),  which  also 
prohibits  unfair  and  deceptive  acts  and 
practices.  For  purposes  of  the  FTC  Act, 
an  act  or  practice  is  considered  unfair 
when  it  causes  or  is  likely  to  cause 
substantial  injury  to  consumers  that  is 
not  reasonably  avoidable  by  consumers 
themselves  and  not  outweighed  by 
countervailing  benefits  to  consumers  or 
to  competition. 

As  explained  in  further  detail  below, 
the  Board  finds  that  paying  loan 
originators  based  on  the  terms  or 
conditions  of  the  loan,  other  than  the 
amount  of  credit  extended,  or  steering 
consumers  to  loans  that  are  not  in  their  . 
interest- to  maximize  loan  originator 
compensation,  are  unfair  practices. 
Furthermore,  based  on  its  experience 
with  consumer  testing,  particularly  in 
connection  with  the  2008  HOEPA 
Proposed  Rule,  the  Board  believes  that 
disclosure  alone  is  insufficient  for  most 
consumers  to  avoid  the  harm  caused  by 
this  practice.  Thus,  the  Board  is 
adopting  substantive  regulations  to 
prohibit  these  unfair  practices 
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substantially  as  proposed.  This  section 
discusses  (1)  the  substantial  injuries 
caused  to  consumers  by  these  unfair 
compensation  practices;  (2)  the  reasons 
consumers  cannot  reasonably  avoid 
these  injuries;  and  (3)  the  basis  for  the 
Board  concluding  that  the  injuries  are 
not  outweighed  hy  the  countervailing 
benefits  to  consumers  or  competition 
when  creditors  engage  in  these  unfair 
compensation  practices. 

Substantial  Injury 

When  loan  originators  receive 
compensation  based  on  a  transaction’s 
terms  and  conditions,  they  have  an 
incentive  to  provide  consumers  loans 
with  higher  interest  rates  or  other  less 
favorable  terms.  Yield  spread  premiums, 
therefore,  present  a  significant  risk  of 
economic  injury  to  consumers. 

Currently,  this  injury  is  common 
because  consumers  typically  are  not 
aware  of  the  practice  or  do  not 
understand  its  implications,  and  thus 
cannot  effectively  limit  the  practice. 

Creditors’  payments  lo  mortgage 
brokers  or  their  own  employees  that 
originate  loans  (loan  officers)  generally 
are  not  transparent  to  consumers. 

Brokers  may  impose  a  direct  fee  on  the 
consumer,  which  may  lead  consumers 
to  believe  that  the  direct  fee  is  the  sole 
source  of  the  broker’s  compensation. 
While  consumers 'expect  the  creditor  to 
compensate  its  own  loan  officers,  they  ' 
do  not  necessarily  understand  that  the 
loan  originator  may  have  the  ability  to 
increase  the  creditor’s  interest  rate  or 
include  certain  loan  terms  for  the 
originator’s  own  gain. 

Because  consumers  generally  do  not 
understand  the  yield  spread  premium 
mechanism,  they  are  unable  to  engage  in 
effective  negotiation.  Instead  they  are 
more  likely  to  rely  on  the  loan 
originator’s  advice,  and,  as  a  result,  may 
receive  a  higher  rate  or  other 
unfavorable  terms  solely  because  of 
greater  originator  compensation.  These 
consumers  suffer  substantial  injury  by 
incurring  greater  costs  for  mortgage 
credit  than  they  would  otherwise  be 
required  to  pay. 

Injury  Not  Reasonably  Avoidable 

Yield  spread  premiums  create  a 
conflict  of  interest  between  the  loan 
originator  and  consumer.  As  noted 
above,  many  consumers  are  not  aware  of 
creditor  payments  to  loan  originators, 
especially  in  the  case  of  mortgage 
brokers,  because  these  arrangements 
lack  transparency.  Although  consumers 
may  reasonably  expect  creditors  to 
compensate  their  own  employees, 
consumers  do  not  know  how  the  loan 
officer’s  compensation  is  structured  or 
that  loan  officers  can  increase  the 


creditor’s  interest  rate  or  offer  certain 
loan  terms  to  increase  their  own 
compensation.  Without  this 
understanding,  consumers  cannot 
reasonably  be  expected  to  appreciate  or 
avoid  the  risk  of  financial  harm  these 
arrangements  represent. 

To  guard  against  this  practice,  a 
consumer  would  have  to  know  the 
lowest  interest  rate  the  creditor  would 
have  accepted,  and  ascertain  that  the 
offered  interest  rate  includes  a  rate 
increase  by  the  loan  originator.  Most 
consumers  w'ill  not  know  the  lowest  rate 
the  creditor  would  be  willing  to  accept. 
The  consumer  also  would  need  to 
understand  the  dollar  amount  of  the 
yield  spread  premium  that  is  generated 
by  the  rate  increase  to  determine  what 
portion,  if  any,  is  being  applied  to 
reduce  the  consumer’s  upfront  loan 
charges.  HUD  recently  adopted 
disclosures  in  Regulation  X  (24  CFR  Part 
3500),  which  implement  RESPA  and 
that  could  enhance  some  consumers’ 
understanding  of  mortgage  broker 
compensation.  But  the  details  of  the 
compensation  arrangements  are 
complex  and  the  disclosures  are  limited. 
Pursuant  to  Regulation  X,  a  mortgage 
broker  or  lender  shows  the  yield  spread 
premium  as  a  credit  to  the  borrower  that 
is  applied  to  cover  upfront  costs,  but 
also  adds  the  amount  of  the  yield  spread 
premium  to  the  total  origination  charges 
being  disclosed.  This  disclosure  would 
not  necessarily  inform  the  consumer 
that  the  rate  has  been  increased  by  the 
originator  and  that  a  lower  rate  with  a 
smaller  origination  charge  may  be 
available.  In  addition,  the  Regulation  X 
disclosure  concerning  yield  spread 
premiums  would  not  apply  to 
compensation  paid  to  a  loan  originator 
that  is  employed  by  the  creditor.  Thus, 
the  Regulation  X  disclosure,  while 
perhaps  an  improvement  over  previous 
rules,  is  not  likely  by  itself  to  prevent 
consumers  from  incurring  substantial 
injury  from  the  practice. 

Yield  spread  premiums  are  complex 
and  may  be  counter-intuitive  even  to 
well-informed  consumers.  Based  on  the 
Board’s  experience  with  consumer 
testing,  the  Board  believes  that 
disclosures  are  insufficient  to  overcome 
the  gap  in  consumer  comprehension 
regarding  this  critical  aspect  of  the 
transaction.  Currently,  tbe  required 
disclosures  of  originator  compensation 
under  Federal  and  state  laws  seem  to 
have  little,  if  any,  effect  on  originators’ 
incentive  to  provide  consumers  with 
increased  interest  rates  or  other 
unfavorable  loan  terms  to  increase  the 
originators’  compensation.^®  The 


’®For  example,  some  creditors  may  be  willing  to 
offer  a  loan  with  a  lower  interest  rate  in  return  for 


Board’s  consumer  testing  indicated  that 
disclosures  about  yield  spread 
premiums  are  ineffective.  Consumers  in 
these  te.sts  did  not  understand  yield 
spread  premiums  and  how  they  create 
an  incentive  for  loan  originators  to 
increase  consumers’  costs. 

Consumers’  lack  of  comprehension  of 
yield  spread  premiums  is  compounded 
where  the  originator  imposes  a  direct 
charge  on  the  consumer.  A  mortgage 
broker  may  charge  the  consumer  a  direct 
fee  for  arranging  the  consumer’s 
mortgage  loan.  This  charge  may  lead  the 
consumer  to  infer  that  the  broker 
accepts  the  consumer-paid  fee  to 
represent  the  consumer’s  financial 
interests.  Consumers  also  may 
reasonably  believe  that  the  fee  they  pay 
is  the  originator's  sole  compensation. 
This*  may  lead  reasonable  consumers 
erroneously  to  believe  that  loan 
originators  are  working  on  their  behalf, 
and  are  under  a  legal  or  ethical 
obligation  to  help  them  obtain  the  most 
favorable  loan  terms  and  conditions. 
Consumers  may  regard  loan  originators 
•as  “trusted  advisors”  or  “hired  experts,” 
and  consequently  rely  on  originators’ 
advice.  Consumers  who  regard  loan 
originators  in  this  manner  are  far  less 
likely  to  shop  or  negotiate  to  assure 
themselves  that  they  are  being  offered 
competitive  mortgage  terms.  Even  for 
consumers  who  shop,  the  lack  of 
transparency  in  originator  compensation 
arrangements  makes  it  unlikely  that 
consumers  will  avoid  yield  spread 
premiums  that  unnecessarily  increase 
the  cost  of  their  loan. 

Consumers  generally  lack  expertise  in 
complex  mortgage  transactions  because 
they  engage  in  such  mortgage 
transactions  infrequently.  Their  reliance 
on  loan  originators  is  reasonable  in  light 
of  originators’  greater  experience  and 
professional  training  in  the  area,  the 
belief  that  originators  are  working  on 
their  behalf,  and  the  apparent 
ineffectiveness  of  disclosures  to  dispel 
that  belief. 

Injury  Not  Outweighed  by  Benefits  to 
Consumers  or  to  Competition 

Yield  spread  premiums  may  benefit 
consumers  in  cases  where  the  amount  is 
applied  to  reduce  consumers’  upfront 
closing  costs,  including  originator  . 
compensation.  A  creditor’s  increase  in 
the  interest  rate  (or  the  addition  of  other 
loan  terms)  may  be  used  to  generate 
additional  income  that  the  creditor  uses 
to  compensate  the  originator,  in  lieu  of 
adding  origination  points  or  fees  that 


including  a  prepayment  penalty.  A  loan  originator 
that  offers  a  loan  with  a  prepayment  penalty  may 
not  offer  the  lower  rate,  however,  re.sulting  in  a 
premium  interest  rate  and  the  payment  of  a  yield 
spread  premium. 
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the  consumer  would  be  required  to  pay 
directly  from  the  consumer’s  preexisting 
funds  or  the  loan  proceeds.  This  can 
benefit  a  consumer  who  lacks  the 
resources  to  pay  closing  costs  in  cash, 
or  who  may  have  insufficient  equity  in 
the  property  to  increase  the  loan  amount 
to  cover  these  costs. 

Without  a  clear  understanding  of 
yield  spread  premiums,  the  majority  of 
consumers  are  not  equipped  to  police 
the  market  to  ensure  that  yield  spread 
premiums  are  in  fact  applied  to  reduce 
their  closing  costs,  especially  in  the  case 
of  loan  originator  compensation.  Such 
policing  would  be  particularly  difficult 
because  consumers  are  not  likely  to 
have  any  basis  for  determining  a 
“typical”  or  “reasonable”  amount  for 
originator  compensation.  Accordingly, 
the  Board  is  amending  Regulation  Z*to 
prohibit  any  person  from  basing  a  loan 
originator’s  compensation  on  the  loan’s 
terms  or  conditions,  other  than  the 
amount  of  credit  extended.  However, 
the  final  rule  still  afford  creditors  the 
flexibility  to  structure  loan  pricing  to 
preserve  the  potential  consumer  benefit  • 
of  compensating  an  originator,  or 
funding  third-party  closing  costs, 
through  the  interest  rate. 

D.  Final  Rules  Prohibiting  Certain 
Payments  to  Loan  Originators  and 
Steering 

The  Board  proposed  in  §  226.36(d)(1) 
to  prohibit  any  person  from 
compensating  a  loan  originator,  directly 
or  indirectly,  based  on  the  terms  or 
conditions  of  a  loan  transaction  secured 
by  real  property  or  a  dwelling.  The 
prohibition  extends  to  all  persons,  not 
just  the  creditor,  to  prevent  evasion  by 
structuring  payments  to  loan  originators 
through  non-creditors,  such  as 
secondary  market  investors.  Under  the 
proposal,  compensation  based  on  the 
loan  amount  would  be  prohibited  as  a 
payment  that  is  based  on  a  term  or 
condition  of  the  loan,  but  comment  was 
sought  on  an  alternative  proposal  that 
would  permit  such  compensation. 

The  proposed  prohibition  did  not 
apply  to  consumers’  direct  payments  to 
loan  originators.  However,  where  the 
consumer  compensated  the  loan 
originator  directly,  proposed 
§  226.36(d)(2)  prohibited  the  loan 
originator  from  also  receiving 
compensation  from  the  creditor  or  any 
other  person.  The  proposal  applied  to 
all  “loan  originators,”  which  included 
employees  of  the  creditor  in  addition  to 
mortgage  brokers,  and  to  all  closed-end 
transactions  secured  by  real  property  or 
a  dwelling. 

The  Board  also  proposed  in 
§  226.36(e)(1)  to  prohibit  a  loan 
originator  from  steering  a  consumer  to 


consummate'a  loan  that  may  not  be  in 
the  consumer’s  interest  to  maximize  the 
loan  originator’s  compensation. 

Proposed  §§  226.36(e)(2)  and  (3) 
provided  a  safe  harbor:  No  violation  of 
thelsteering  prohibition  would  occur  if, 
under  certain  conditions,  the  consumer 
was  presented  with  at  least  three  loan 
options  for  each  type  of  transaction 
(fixed-rate  or  adjustable-rate  loan)  in 
which  the  consumer  expressed  an 
interest.  Proposed  commentary 
provided  additional  guidance  regarding 
the  prohibition  on  steering  and  the  safe 
harbor. 

The  Board  is  adopting  the  prohibition 
on  originator  compensation  that  is  based 
on  the  terms  or  conditions  of  the  loan, 
substantially  as  proposed.  The  Board  is 
also  adopting  the  alternative  proposal 
that  permits  compensation  that  is  based 
on  the  amount  of  credit  extended.  The 
Board  is  revising  the  proposed 
commentary  to  provide  further 
clarification  regarding  compensation 
payments  that  do  and  do  not  violate  the 
prohibition,  including  clarifications 
concerning  the  use  of  credit  scores  and 
similar  indicators  of  credit  risk.  The 
Board  is  also  adopting  the  final  rule 
prohibiting  steering  as  proposed,  with 
modifications  to  the  safe  harbor  and 
corresponding  commentary.  These 
provisions  are  discussed  in  further 
detail  below. 

Section  226.36  Prohibited  Acts  or 
Practices  in  Connection  With  Credit 
Secured  by  a  Dwelling 

Definition  of  “Loan  Originator” 

As  discussed  below  in  more  detail, 
the  Board  proposed  to  prohibit  certain 
payments  to  loan  originators  based  on 
transaction  terms  or  conditions,  and 
also  proposed  to  prohibit  a  loan 
originator  from  “steering”  consumers  to 
transactions  that  are  not  in  their 
interest,  to  increase  the  loan  originator’s 
compensation.  Accordingly,  the  Board 
proposed  in  §  226.36(a)(1)  to  define  the 
term  “loan  originator”  to  include 
persons  who  are  covered  by  the  current 
definition  of  “mortgage  broker”  in 
§  226.36(a)  and  employees  of  the 
creditor  who  are  not  otherwise  already 
considered  “mortgage  brokers.”  (Section 
226.36(a)  currently  defines  the  term 
“mortgage  broker”  because  a  mortgage 
broker  is  subject  to  the  prohibition  on 
coercion  of  appraisers  in  existing 
§  226.36(b).)  The  Board  further  proposed 
to  clarify  under  the  proposed  definition 
of  “locm  originator”  that  a  creditor  in  a 
“table-funded  transaction”  that  is  not 
funding  the  transaction  at 
consummation  out  of  its  own  resources, 
including  drawing  on  a  bona  fide 
warehouse  line  of  credit  or  out  of  its 


deposits,  is  considered  a  “mortgage 
broker.”  No  substantive  change  was 
intended  other  than  to  adopt  the 
definition  of  “loan  originator.”  The 
Board  proposed  to  revise  and 
redesignate  the  existing  definition  of 
“mortgage  broker”  under  §  226.36(a)  as 
new  §  226.36(a)(2). 

Public  Comment.  Industry 
commenters  and  their  trade  groups 
strongly  opposed  the  proposed 
definition  of  “loan  originator”  in 
§  226.36(a)  because  they  opposed  the 
scope  of  coverage  for  the  proposed 
prohibitions  on  compensation  in 
§  226.36(d).  They  argued  that  the  rule 
should  not  apply  to  compensation  paid 
by  creditors  to  their  employees  because 
creditors  have  greater  capital 
requirements,  face  significant  oversight 
and  regulation,  and  are  motivated  by 
concern  for  their  reputation,  and, 
therefore,  do  not  engage  in  unfair 
compensation  practices.  Independent 
mortgage  companies  and  their  trade 
groups  further  argued  that,  unlike 
mortgage  brokersT'they  do  not  present 
themselves  to  consumers  as  being  able 
to  shop  loans  offered  by  different 
creditors,  but  originate  loans  exclusively 
for  themselves  using  their  own 
resources.  These  commenters  argued 
that  this  distinction  prevents  employees 
of  independent  mortgage  banking 
companies  from  engaging  in  the  abuses 
targeted  by  the  rule,  and,  therefore,  it  is 
unnecessary  to  extend  the  rule’s 
prohibitions  on  compensation  to  them. 

Community  banks  and  their  trade 
groups  contended  that  they  should  be 
excluded  from  the  definition  of  loan 
originator  because  such  banks  and 
employees  have  a  vested  interest  in 
their  communities  and  consumers,  and 
therefore  take  more  time  to  educate  and 
inform  consumers.  They  noted  that  they 
hold  most  of  their  loans  in  portfolio 
rather  than  selling  them  to  the 
secondary  market,  and  have  not  engaged 
in  the  abusive  practices  targeted  by  the 
rule.  Similarly,  a  credit  union  trade 
association  argued  that  its  members 
should  be  excluded  from  the  definition 
of  “loan  originator.”  This  commenter 
stated  that  loan  originator  compensation 
encourages  credit  union  employees  to 
ensure  that  consumers  obtain  the  loan 
best  suited  for  them  in  order  to 
maximize  customer  satisfaction,  because 
credit  union  employees  share  in  the 
profit  generated  by  high  loan  volumes. 
Other  industry  commenters  urged  the 
Board  to  exempt  managers,  supervisors, 
and  technical  or  administrative 
employees  from  the  definition  of  “loan 
originator.”  These  commenters  said  that 
such  employees  have  little,  if  any, 
impact  on  terms  or  conditions  of 
individual  loans  and  their 
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compensation  does  not  rely  on 
originated  loans. 

Some  industry  commenters  urged  the 
Board  to  exclude  companies  and  other 
entities  from  the  proposed  definition  of 
“loan  originator”  and  instead  adopt  the 
definition  of  “loan  originator”  provided 
for  by  Congress  in  the  Safe  Mortgage 
Licensing  Act  (SAFE  Act),  which  covers 
only  natural  persons  and  not  entities. 
Mortgage  brokers,  together  with  some 
other  commenters  including  the  Small 
Business  Administration  (the  SB  A), 
argued  that  the  proposed  definition  of 
“loan  originator”  in  Regulation  Z  would 
be  broader  than  the  SAFE  Act 
definition,  without  justification. 
Specifically,  the  mortgage  brokers  and 
the  SBA  argued  the  proposal  would 
disproportionately  affect  small 
brokerage  firms  and  create  an  unlevel 
playing  field.  They  stated  that  large 
brokerage  firms  would  be  “creditors” 
who  are  not  subject  to  the  compensation 
restrictions,  because  they  can  and 
would  fund  loans  out  of  their  own 
resources,  such  as  by  drawing  on  bona 
fide  warehouse  lines  of  credit.  They 
claimed  that  the  proposal  would  force 
small  brokerage  firms  who  are  unable  to 
fund  loans  out  of  their  own  resources 
out  of  the  marketplace. 

Consumer  advocates  and  state 
attorneys  general  supported  the 
proposed  definition  of  loan  originator. 
They  noted  that,  like  third-party 
originators,  employees  of  creditors 
receive  compensation  based  on  loan 
terms  and  conditions,  a  practice  that 
provides  incentives  to  direct  consumers 
to  costlier  loans. 

Discussion.  The  Board  is  adopting  the 
definition  of  loan  originator  in 
§  226.36(a)(1)  as  proposed,  with  some 
clarifications.  As  discussed  above,  the 
final  rule  is  aimed  at  abuses  associated 
with  creditors’  compensation  payments 
to  loan  originators  for  originating  loans 
with  interest  rates  above  the  creditor’s 
minimum  or  “par”  interest  rate  or  other 
less  favorable  terms,  such  as  a 
prepayment  penalty.  The  final  rule 
applies  whether  the  creditor’s  payment 
is  made  to  a  natural  person,  including 
an  employee  of  the  creditor,  or  a 
business  entity.  The  rule  does  not  apply 
to  payments  received  by  a  creditor  when 
selling  the  loan  to  a  secondary  market 
investor.  When  a  mortgage  brokerage 
firm  originates  a  loan,  it  is  not  exempt 
under  the  final  rule  unless  it  is  also  a 
creditor  that  funds  the  loan  from  its  own 
resources,  such  as  its  own  line  of  credit. 

Similar  to  mortgage  brokers,  creditors’ 
employees  have  significant  discretion 
over  loan  pricing,  and  therefore  are  able 
to  modify  the  loan’s  terms  or  conditions 
to  increase  their  own  compensation. 
Ample  anecdotal  evidence  indicates 


that  creditors’  loan  officers  engage  in 
such  pricing  discretion  that  directly 
harms  consumers. The  Board  believes 
that  where  loan  originators  have  the 
capacity  to  control  their  own 
compensation  based  on  the  terms  or 
conditions  offered  to  consumers,  the 
incentive  to  provide  consumers  with  a 
higher  interest  rate  or  other  less 
favorable  terms  exists.  When  this  unfair 
practice  occurs,  it  results  in  direct 
economic  harm  to  consumers  whether 
the  loan  originator  is  a  mortgage  broker 
or  employed  as  a  loan  officer  for  a  bank, 
credit  union,  or  community  bank. 

The  final  rule  also  defines  loan 
originator  under  §  226.36(a)(1)  as 
covering  both  natural  persons  and 
mortgage  broker  companies,  including 
those  companies  that  close  loans  in 
their  own  names  but  use  table  funding 
from  a  third  party.  The  final  rule 
clarifies  that  a  creditor  that  funds  a 
transaction  is  excluded  from  the  rule’s 
definition  of  a  loan  originator. 

As  noted  above,  a  mortgage  broker 
trade  group  asserted  that  by  treating 
mortgage  broker  companies  that  use 
table  funding  as  “loan  originators,” 
small  bipkerage  firms  that  do  not  fund 
their  own  loans  would  be  forced  out  of 
the  marketplace.  This  commenter 
argued  that  mortgage  brokers  benefit 
consumers  by  increasing  competition  in 
the  mortgage  market  and  lowering 
mortgage  costs,  and  cited  studies  for 
support.  One  of  the  studies  found  that 
loans  obtained  through  mortgage 
brokers  were  less  costly  to  borrowers  as 
compared  to  loans  obtained  through 
lenders. 20  Another  study  noted  that 
mortgage  brokers  can  simplify  the  loan 
shopping  experience  for  consumers  and 
enhance  competition. 21  On  the  other 


'®For  example,  the  FTC’s  settlement  with 
Gateway  Funding,  Inc.  in  December  2008  illustrates 
a  case  where  a  creditor’s  loan  officers  created* 
“overages,”  although  the  primary  legal  theory 
concerned  disparate  treatment  by  race  in  the 
imposition  of  overages.  The  FTC’s  complaint  and 
the  court’s  final  judgment  and  order  can  be  found 
on  the  FTC’s  Web  site  at  http://wivw.ftc.gov/os/ 
caseIist/0623063/index.shtm.  The  FTC  has  since 
filed  a  complaint  alleging  similar  patterns  of 
overages  in  violation  of  fair  lending  laws  against 
Golden  Empire  Mortgage,  Inc.  The  May  2009 
complaint  can  be  found  at  http://www.ftc.gov/os/ 
caselist/0623061/09051  lgemcmpt.pdf.  A  similar 
pattern  of  overages  was  alleged  in  legal  actions 
brought  by  the  Department  of  Justice,  which 
resulted  in  settlement  agreements  with  Huntington 
Mortgage  Company  (1995),  available  at  http:// 
www.justice.gov/crt/housing/documents/ 
huntingtonsettle.php,  and  Fleet  Mortgage  Corp 
(1996),  available  at  http://ivHW.justice.gov/crt/ 
housing/documents/fleetsettle.php. 

Amany  El  Anshasy,  Gregory  Elliehausen,  & 
Yoshiaki  Shimazaki,  The  Pricing  of  Subprime 
Mortgages  by  Mortgage  Brokers  and  Lenders  (July 
2005). 

Morris  Kleiner  &  Richard  Todd,  Mortgage 
Broker  Regulations  that  Matter:  Analyzing  Earnings, 
Employment,  and  Outcomes  for  Consumers, 


hand,  a  consumer  group  cited  studies 
showing  that  borrowers  using  mortgage 
brokers  incurred  greater  costs  in 
connection  with  their  loans,  such  as 
fees,  interest,  and  other  closing  costs.22 
This  commenter  also  cited  a  study  that 
found  that  broker-originated  loans,  as 
compared  to  loans  originated  by 
creditors’  employees  (loan  officers),  cost 
subprime  borrowers  more  in  interest 
over  the  life  of  the  loan. 23  Although 
using  a  broker  can  help  consumers  shop 
among  different  lenders  and  so  enhance 
competition,  consumers  do  not  benefit  if 
they  are  steered  by  a  broker  to  a  higher 
cost  loan  to  increase  the  broker’s 
compensation. 

The  Board  has  considered  these 
comments  and  believes  the  studies  are 
not  dispositive  of  the  issues  the  rule 
seeks  to  address.  Brokerage  entities  that 
do  not  fund  loans  out  of  their  own 
resources  operate  as  retail  networks  for 
creditors,  particularly  in  markets  where 
creditors  might  not  have  a  direct  retail 
presence.  The  brokers  serve  to  expand 
the  lenders’  customer  base  by  bringing 
loans  to  creditors  that  would  not  be 
originated  by  the  creditors’  own 
employees.  In  these  cases,  mortgage 
brokers  that  do  not  fund  loans  do  not 
compete  directly  with  creditor  entities, 
but  rather  with  the  loan  officers  of  such 
creditor  entities.  The  final  rule,  as 
proposed,  applies  to  mortgage  brokers, 
as  well  as  employees  of  creditors,  that 
meet  the  definition  of  “loan  originator.” 
Moreover,  as  noted  above,  the  rule  is 
intended  to  address  uniformly  unfair 
compensation  practices  that  result  in 
consumers  being  given  loans  with  less 
favorable  terms,  whether  the  practices 
involve  individual  brokers  and  loan 
officers  or  companies  that  operate  as 
loan  originators.  The  Board  believes  that 
providing  exemptions  for  any  set  of  loan 
originators  would  facilitate 
circumvention  of  the  rule  and 
undermine  its  objective.  A  rule  that 
covered  only  natural  persons  and  not 
brokerage  entities  would  permit 
evasion,  for  example,  byindividual  loan 
originators  incorporating  as  sole 
proprietorships. 

In  addition,  the  Board  does  not 
believe  the  final  rule  will  require  small 
brokerage  firms  to  go  out  of  business. 
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Creditors  rely  upon  mortgage  brokers  as 
their  retail  origination  network  so  that 
they  can  operate  in  a  greater  number  of 
markets  with  less  overhead  expense 
than  if  they  operated  direct  retail 
branches  and  employed  loan  officers.  To 
the  extent  that  mortgage  brokers  provide 
cost  savings  or  other  value  to  creditors 
as  an  origination  network,  the  final  rule 
does  not  prevent  creditors  from 
compensating  these  entities  in  a  manner 
that  reflects  such  value,  so  long  as  the 
compensation  is  not  based  on  a 
transaction’s  terms  or  conditions.  The 
Board  has  provided  illustrative 
examples  of  permissible  compensation 
for  loan  originators  in  the  final  rule.  The 
final  rule  prohibits  a  particular 
compensation  practice  that  the  Board 
finds  to  be  unfair  but  does  not  set  a  cap 
on  the  amount  of  compensation  that  a 
loan  originator  may  receiv'e.  This  may 
result  in  new  business  models,  but  the 
Board  does  not  believe  mortgage 
brokerage  firms  will  no  longer  be  able  to 
compete  in  the  marketplace  unless  they 
can  continue  to  engage  in  compensation 
practices  the  Board  has  found  to  be 
unfair. 

The  Board  recognizes,  however,  that 
including  mortgage  brokerage  firms  in 
the  definition  of  “loan  originator”  will 
capture  a  significant  number  of  small 
firms:  such  firms,  on  average,  tend  to  be 
small  (e.g.,  7  to  10  employees).  In 
addition,  extending  the  definition  of 
“loan  originator”  to  entities  that  function 
as  mortgage  brokers  in  particular 
transactions  may  also  cover  community 
banks  and  credit  unions,  many  of  which 
are  small  entities.  The  Board  notes  that 
these  smaller  entities  may  experience 
relatively  higher  costs  to  implement  the 
final  rule  because  the  costs  of 
compliance  are  fixed  and  these  entities 
may  not  achieve  similar  econoipies  of 
scale  with  a  smaller  loan  volume.  The 
Board  recognizes  the  concerns  of  small 
entities,  but  believes  for  the  reasons 
stated  above  that  the  benefits  of  the 
prohibition  to  consumers  outweigh  the 
associated  compliance  costs. 

Furthermore,  the  definition  of  “loan 
originator”  in  §  226.36(a)(1)  is  consistent 
with  new  TILA  Section  103(cc)(2),  as 
enacted  in  Section  1401  of  the  Reform 
Act,  which  defines  “mortgage 
originator”  to  include  employees  of  a 
creditor,  individual  brokers  and 
mortgage  brokerage  firms,  including 
entities  that  close  loans  in  their  own 
names  that  are  table  funded  by  a  third 
party.  Consistent  with  Section  1401  of 
the  Reform  Act,  the  Board  does  not 
purport  to  address  transactions  that 
occuf  between  creditors  and  secondary 
market  purchasers,  to  w'hich  consumers 
are  not  a  direct  party,  and  appropriately 
does  not  extend  the  rule  to 


compensation  earned  by  entities  on 
those  transactions. 

Existing  §  226.36(a)  defining  mortgage 
broker  is  revised  and  redesignated  as 
new  §  226.36(a)(2).  Comments  36(a)-l 
and  -2  regarding  the  meaning  of  loan 
originator  and  mortgage  broker, 
respectively,  are  adopted  substantially 
as  proposed.  However,  comment  36(a)- 
1  regarding  the  meaning  of  loan 
originator  is  amended  to  clarify  when 
table  funding  occurs.  For  example,  a 
table-funded  transaction  does  not  occur 
if  a  creditor  provides  tbe  funds  for  the 
transaction  at  consummation  out  of  its 
own  resources,  such  as  by  drawing  on 
a  bona  fide  warehouse  line  of  credit,  or 
out  of  its  deposits.  In  addition,  comment 
36(a)-l  is  also  amended  to  clarify  that 
the  definition  of  “loan  originator”  does 
not  apply  to  a  loan  servicer  when  the 
servicer  modifies  an  existing  loan  on 
behalf  of  the  current  owner  of  the  loan. 
This  final  rule  only  applies  to 
extensions  of  consumer  credit  and  does 
not  apply  if  a  modification  of  an 
existing  obligation’s  terms  does  not 
constitute  a  refinancing  under 
§  226.20(a). 

Under  existing  §  226.2(a)(17)(iJ(B),  a 
person  to  whom  the  obligation  is 
initially  payable  on  its  face  generally  is 
a  “creditor.”  However,  as  noted,  the 
definition  of  “loan  originator”  in 
§  226.36(a)(1)  provides  that  if  a  creditor 
closes  a  loan  transaction  in  its  own 
name  using  table  funding  by  a  third 
party,  that  creditor  is  also  deemed  a 
“loan  originator”  for  purposes  of 
§  226.36.  Thus,  new  comment  36(a)-3 
clarifies  that  for  purposes  of  §  226.36(d) 
and  (e),  the  provisions  that  refer  to  a 
“creditor”  excludes  those  creditors  that 
are  also  deemed  “loan  originators” 
under  §  226.36(a)(1)  because  they  table 
fund  the  credit  transaction  (i.e.,  do  not 
provide  the  funds  for  the  transaction  at 
consummation  out  of  their  own 
resources).  New  comment  36(a)-4 
clarifies  that  for  purposes  of  §  226.36, 
managers,  administrative  staff,  and 
similar  individuals  whose 
compensation  is  not  based  on  whether 
a  particular  loan  is  originated  are  not 
loan  originators. 

Covered  Transactions 

The  Board  proposed  to  apply  the 
prohibitions  in  §§  226.36(d)  and 
226.36(e)  to  closed-end  transactions 
secured  by  real  property  or  a  dwelling 
regardless  of  whether  they  were  higher- 
priced  loans  under  existing  §  226.35(a). 
The  Board  requested  comment  on  the 
relative  costs  and  benefits  of  applying 
the  rule  to  all  segments  of  the  market  , 
whether  the  costs  would  outweigh  the 
benefits  for  loans  below  the  higher- 
priced  threshold,  and  whether  the 


prohibitions  should  be  extended  to 
HELOCs. 

Public  Comment.  Many  creditors  and 
their  trade  associations  urged  the  Board 
to  limit  the  prohibitions  in  §§  226.36(d) 
and  (e)  to  higher-priced  loans.  They 
argued  that  unfair  and  abusive  practices 
relating  to  loan  originator  compensation 
were  historically  concentrated  in  .the 
higher-priced  loan  market.  A  trade 
association  for  independent  mortgage 
banking  companies  also  suggested  that 
the  rule  protect  only  vulnerable 
consumers  that  have  loans  with  risky 
features.  In  addition,  most,  if  not  all, 
industry  commenters  and  their  trade 
groups  urged  the  Board  to  exclude 
HELOCs  from  the  proposal’s  coverage. 
They  cited  a  lack  of  evidence  that 
unfairness  is  associated  with  loan 
originator  compensation  for  open-end 
products. 

In  contrast,  consumers,  consumer 
advocacy  groups,  and  state  attorneys 
general  supported  extending  the 
prohibitions  to  the  entire  market, 
including  HELOCs.  They  stated  that  the 
conflict  of  interest  inherent  in 
rewarding  loan  originators  for  offering 
less  favorable  loan  terms  exists 
regardless  of  the  loan  price.  They  argued 
that  excluding  HELOCS  or  loans  below 
the  higher-priced  threshold  from  the 
rules  would  simply  result  in  migration 
of  unfair  compensation  practices  to 
those  market  segments.  Consumer 
advocates  and  state  attorneys  general 
also  noted  that  failure  to  cover  HELOCs 
would  encourage  loan  originators  to 
originate  “piggyback”  HELOCs 
simultaneously  with  first-lien  loans. 
These  commenters  claimed  that 
creditors  currently  offer  financial 
incentives  to  loan  originators  to 
originate  split  loan  transactions  to  yield 
greater  return  for  the  creditor,  and  stated 
that  excluding  HELOCs  from  the 
prohibitions  would  allow  this  unfair 
practice  to  continue. 

Discussion.  The  final  rule  applies  to 
all  closed-end  consumer  credit 
transactions  secured  by  a  dwelling, 
regardless  of  price  or  lien  position.  See 
§§  226.1(c)  and  226.3(a),  and 
corresponding  commentary,  regarding 
extensions  of  consumer  credit  subject  to 
TILA.  Tbe  Board  believes  covering  only 
transactions  above  the  higher-priced 
threshold  in  §  226.35(a)  would  fail  to 
protect  consumers  adequately.  A 
consumer  can  be  harmed  from  a  loan 
originator  delivering  less  favorable  loan 
terms  or  conditions  to  maximize 
compensation  whether  the  loan  has  an 
APR  that  falls  above  or  below  tbe 
threshold  in  §  226.35.  The  Board 
recognizes  that  the  risk  of  harm  may  be 
lower  in  the  prime  segment  of  the 
market  where  consumers  historically 
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have  more  choices  and  ability  to  shop. 
However,  as  noted  above,  the  Board’s 
consumer  testing  showed,  and  anecdotal 
evidence  demonstrates,  that  consumers 
in  all  segments  of  the  market  fail  to 
appreciate  the  conflict  of  interest  that  . 
can  arise  from  originators  receiving 
compensation  based  on  the  loan  terms 
or  conditions  offered.  As  a  result,  the 
Board  believes  that  consumers  in  all 
segments  of  the  market  are  equally 
susceptible  to  these  .unfair 
compensation  practices,  and,  therefore, 
equally  benefit  from  the  prohibition. 
Moreover,  the  Reform  Act  provisions  on 
originator  compensation  are  not  limited 
to  higher-priced  mortgage  loans. 

As  discussed  above,  the  Board  is 
adopting  this  final  rule  consistent  with 
the  proposal,  and  with  the  definition  of 
“residential  mortgage  loan”  in  the 
Reform  Act.  Accordingly,  consistent 
with  TILA  Section  103(cc)(5),  as  enacted 
in  section  1401  of  the  Reform  Act,  the 
final  rule  excludes  HELOCs  that  are 
subject  to  §  226.5b  and  timeshare  plans, 
as  described  in  the  Bankruptcy  Code,  11 
U.S.C.  101(530).  It  also  does  not  apply 
to  loans  secured  by  real  property  that 
does  not  include  a  dwelling.  The  Board 
will  reconsider  these  issues  in 
connection  with  future  rulemakings  to 
implement  the  Reform  Act  and  assess 
whether  broader  coverage  is  necessary, 
pursuant  to  its  authority  in  TILA 
Sections  129(1)(2)(A)  and  129B(e). 

Section  226.36(d)  currently  provides 
that  §  226.36  does  not  apply  to  HELOCs. 
Section  226.36(d)  is  redesignated  as 
§  226.36(f)  and  revised  to  clarify  that  all 
of  §  226.36  does  not  extend  to  HELOCs, 
and  §  226.36(d)  and  (e)  do  not  extend  to 
a  loan  that  is  secured  by  a  consumer’s 
interest  in  a  timeshare  plan,  as 
described  in  the  Bankruptcy  Code,  11 
LI.S.C.  101(530). 24  The  Board  adds  new 
comment  36-1  to  clarify  that  the  final 
rule  on  loan  origination  compensation 
practices  covers  closed-end  consumer 
credit  transactions  secured  by  a 
dwelling  or  real  property  that  includes 
a  dwelling,  including  reverse  mortgages 
that  are  not  HELOCs,  and  provides  a 
cross  reference  to  additional  restrictions 
set  forth  in  §  226.36(f).  In  technical 
revisions,  the  heading  to  §  226.36  and 
corresponding  commentary  is  revised  to 
reflect  the  expanded  scope  of  that 
section,  and  current  comment  36-1  is 
redesignated  as  comment  36-3.  Also  in 
technical  revisions,  §§  226.36(d)(1)  and 
(e),  which  are  discussed  in  detail  below, 
are  revised  to  apply  to  consumer  credit 


In  the  August  2009  Closed-End  Proposal,  the 
Board  solicited  comment  on  whether  §§  226.36(b) 
and  (c)  should  apply  to  HELOCs.  The  Board  will 
consider  whether  to  extend  §§  226.36(b)  and  (c)  to 
HELOCs  when  it  finalizes  the  August  2009  Closed- 
End  Proposal. 


transactions  secured  by  a  dwelling.  In 
addition,  §  226.1(b)  is  revised  to  reflect 
that  the  final  rule  broadens  the  scope  of 
§  226.36  from  transactions  secured  by 
the  consumer’s  principal  dwelling  to  all 
transactions  secured  by  real  property  or 
a  dwelling.  Section  226.1(d)(5)  is  also 
revised  to  reflect  the  scope  of  §  226.36. 

Payments  Based  on  Transaction  Terms 
and  Conditions 

As  proposed,  §  226.36(d)(1)  would 
prohibit  any  person  from  compensating 
a  loan  originator,  directly  or  indirectly, 
based  on  the  terms  or  conditions  of  the 
mortgage.  Under  the  proposal, 
compensation  based  on  the  loan  amount 
would  have  been  prohibited  as  a 
payment  that  is  based  on  a  term  of  the 
loan.  However,  the  Board  sought 
comment  on  an  alternative  that  would 
permit  compensation  to  be  based  on  the 
amount  of  credit  extended,  which  is  a 
common  practice  today. 

The  prohibition  on  origination 
compensation  in  proposed 
§  226.36(d)(1)  did  not  apply  to 
consumers’  direct  payments  to  loan 
originators.  However,  under  proposed 
§  226.36(d)(2),  if  the  consumer 
compensated  the  loan  originator 
directly,  the  originator  would  be 
prohibited  from  also  receiving 
compensation  from  the  creditor  or  any 
other  person.  Proposed  §  226.36(d)(3) 
provided  that  for  purposes  of  the 
prohibition  on  certain  compensation 
practices  set  forth  in  §§  226.36(d)(1)  and 
(d)(2),  affiliated  entities  would  be 
treated  as  a  single  “person.”  See 
§  226.2(a)(22)  defining  the  term 
“person.” 

The  proposed  commentary  clarified 
the  types  of  arrangements  considered  to 
be  “compensation,”  and  provided 
examples  of  compensation  based  on  the 
transaction’s  terms  or  conditions  such 
as  payments  based  on  the  interest  rate,* 
and  examples  of  permissible  methods  of 
compensation  to  loan  originators  such 
as  payments  based  on  loan  volume.  The 
proposed  commentary  also  provided 
guidance  regarding  pricing  flexibility 
that  creditors  would  retain  and  the 
ability  to  adjust  loan  originator 
compensation  periodically  to  respond  to 
market  changes.  See  comments 
36(d)(l)-l  through  -6. 

Public  Comment.  Consumer 
advocates,  associations  of  state 
regulators,  state  attorneys  general,  ot^ur 
Federal  banking  agencies,  and  members 
of  Congress  strongly  supported  the 
Board’s  proposed  ban  on  loan  originator 
compensation  that  is  based  on  the  terms 
or  conditions  of  a  transaction.  They 
stated  that  these  compensation 
arrangements  lack  transparency  and  are 
unfair  and  deceptive.  They  cited  various 


examples  of  the  harm  caused  to 
consumers  and  the  economy  at  large  by 
the  practice  of  compensating  loan 
originators  based  on  a  transaction’s 
terms  or  conditions.  These  commenters 
asserted  that  these  compensation 
arrangements  led  to  significant  growth 
of  risky  loans  for  non-prime  consumers, 
increased  mortgage  costs,  and  the 
foreclosure  crisis. 

In  contrast,  industry  commenters  and 
their  trade  associations  almost 
uniformly  opposed  prohibiting  loan 
originator  compensation  based  on  the 
terms  or  conditions  of  a  transaction. 

They  argued  that  loan  originator 
compensation  provides  consumers  with 
the  option  to  cover  upfront  costs 
through  the  interest  rate,  and  generally 
makes  credit  more  widely  available. 
They  further  argued  that  research  on  the 
impact  of  loan  originator  compensation 
on  consumers  is  inconclusive,  and  that 
existing  regulations  under  RESPA,  the 
SAFE  Act,  and  the  MDIA  together  with 
market  competition  are  sufficient  to 
protect  consumers.  Independent 
mortgage  companies  and  their  trade 
groups  also  asserted  that  the  Board 
should  consider  adopting  less  restrictive 
rules  as  an  alternative  to  the  proposal. 
They  also  argued  that  information  and 
views  received  by  the  Board  during  the 
public  comment  period  should  be  set 
forth  in  a  second  proposal  to  permit 
further  public  comment. 

A  mortgage  broker  trade  association 
argued  that  TILA  does  not  authorize  the 
Board  to  regulate  private  compensation 
arrangements  betw'een  employers  and 
employees  under  TILA.  It  further 
asserted  that  the  Board  did  not 
adequately  demonstrate  that  the 
proposed  rule  satisfied  the  FTC 
standards  for  unfair  or  deceptive  acts  or 
practices,  or  the  rulemaking  standards 
set  forth  in  the  Administrative 
Procedures  Act  (APA). 

The  SBA  commented  that  the 
proposal  did  not  provide  sufficient 
information  regarding  the  rule’s 
economic  impact  on  small  entities.  In 
addition  to  listing  the  number  and  type 
of  affected  entities,  the  SBA  asserted 
that  the  Board  should  have  provided 
more  information  about  the  costs  of  the 
rule  for  small  entities.  The  SBA 
expiessed  concern  that  small  entities 
that  originate  loans  for  creditors  would 
be  disadvantaged  compared  to  larger 
entities  that  are  able  to  fund  their  own 
loans,  because  larger  entities  would  be 
treated  as  creditors  when  selling  loans 
to  secondary  market  investors.  The  SBA 
argued  that  the  proposal  would  require 
smaller  entities  to  alter  their  business 
practices  and  that  some  small  entities 
might  ultimately  leave  the  marketplace, 
making  it  more  difficult  for  consumers 
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to  obtain  mortgages.  The  SBA  also  said 
the  Board  should  more  fully  consider 
alternatives  that  would  be  less 
burdensome  to  small  entities  and  reduce 
or  eliminate  the  economic  impact  on 
small  entities. 

Discussion.  The  Board  is  adopting  the 
prohibition  on  certain  compensation 
practices  under  §  226.36(d)  substantially 
as  proposed,  except  that  the  final  rule 
permits  compensation  based  on  the 
amount  of  credit  extended.  In  addition, 
for  clarity  §  226.36(d)(1)  is  divided  into 
subparts  §  226.36(d)(l)(i)  through  (iii); 
no  other  substantive  change  is  intended. 
For  the  reasons  explained  in  the 
proposal,  the  Board  finds  that 
compensating  loan  originators  based  on 
a  loan’s  terms  or  conditions,  other  than 
the  amount  of  credit  extended,  is  an 
unfair  practice  that  causes  substantial 
injury  to  consumers.  The  Board  is  taking 
this  action  pursuant  to  its  authority 
under  TILA  Section  120(1)(2)  to  prohibit 
acts  or  practices  in  connection  with 
mortgage  loans  that  it  finds  to  he  unfair 
or  deceptive. 

As  discussed  in  greater  detail  above 
under  part  VI.C.  compensation 
payments  based  on  a  loan’s  terms  or 
conditions  create  incentives  for  loan 
originators  to  provide  consumers  loans 
with  higher  interest  rates  or  other  less 
favorable  terms,  such  as  prepayment 
penalties.  There  is  substantial  evidence 
that  compensation  based  on  loan  rate  or 
other  terms  is  commonplace  throughout 
the  mortgage  industry,  as  reflected  in 
Federal  agency  settlement  orders, 
congressional  hearings,  studies,  and 
public  proceedings.25  This  evidence 


See,  e.g.,  affidavits  on  loan  originator 
compensation  filed  in  Mayor  and  City  Council  of 
Baltimore  v.  Wells  Fargo  Bank,  S.A.,  Civil  So.  /F.Vf 
1:08  CV-00062,  Second  Amended  Complaint 
(2010);  Iowa  v.  Ameriquest  .Mortgage  Co.,  et  al..  Civ. 
So.  CE  53090.  Consent  Order  (2006),  available  at 
http://www.state.ia.us/government/ag/images/pdfs/ 
Ameriquest_Cf.pdf;  Memorandum  from  Senator 
Carl  Levin  and  Senator  Tom  Coburn  to  Members  of 
the  Permanqnt  Subcommittee  on  Investigations  re: 
Wall  Street  and  the  Financial  Crisis:  The  Bole  of 
High  Risk  Home  Loans,  Exhibit  la  of  the  Senate 
Permanent  Subcommittee  on  Investigations  Hearing 
on  Wall  Street  and  the  Financial  Crisis:  The  Role 
of  High  Risk  Home  Loans,  4-5  (Apr.  13,  2010), 
available  at  http://hsgac.senate.gov/public/_files/ 
Financial_Crisis/041310Exhibits.pdf;  Testimony  of 
Michael  C.  Calhoun.  Center  for  Responsible 
Lending.  Before  tbe  U.S.  House  of  Representatives 
Committee  on  Financial  Services,  Perspectives  on 
the  Consumer  Financial  Protection  Agency,  21 
(Sept.  30,  2009).  available  at  http:// 
www.responstblelending.org/mortgage-lending/ 
policy-legislation/congress/cfpa-calhoun- 
testimony.pdf ;  Testimony  of  Patricia  McCoy, 
Professor  of  Law,  University  of  Connecticut  Law 
School,  Before  the  U.S.  Senate  Banking  Committee, 
Consumer  Protections  in  Financial  Services:  Past 
Problems,  Future  Solutions,  8. 10  (Mar.  3,  2009), 
available  at  http://banking.senate.gov/public/ 
index. cfm  ?FuseAction=Files.  View&FUe 
Store_id=40666635-bc76-4d59-9c25-76daf0784239: 
Susan  E.  Woodward  &  Robert  E.  Hall.  Consumer 


.demonstrates  that  market  forces,  such  as 
competition  or  liquidity,  have  not  been 
adequate  to  prevent  the  harm  to 
consumers  caused  by  compensation 
payments  that  are  based  on  the  loan’s 
terms  or  conditions.  Creditors’ 
payments  to  mortgage  brokers  or  their 
own  employees  are  neither  transparent 
nor  understood  by  consumers. 
Accordingly,  consumers  do  not 
effectively  shop  or  engage  in 
negotiation,  and  instead  often  rely  on 
the  advice  of  loan  originators.  This 
reliance  further  compounds  the  harmful 
effect  of  these  unfair  compensation 
practices  because  consumers  do  not 
understand  that  loan  originators  may 
have  the  ability  to  increase  the  creditor’s 
interest  rate  or  include  costly  terms  or 
features  to  increase  their  owm 
compensation.  The  Board’s  consumer 
testing  conducted  in  connection  with 
the  2008  HOEPA  Proposed  Rule  further 
demonstrated  consumers’  reliance  on 
loan  originators  and  misunderstanding 
of  loan  originator  compensation. 
.Consequently,  these  unfair 
compensation  practices  cause 
consumers  injuries  they  often  cannot 
reasonably  avoid. 

The  Board  has  previously  considered 
other  less  restrictive  alternatives  to 
address  concerns  about  mortgage 
originator  compensation.  Under  the 
2008  HOEPA  Proposed  Rule,  the  Board 
publi.shed  a  disclosure-based  approach  • 
to  the  problems  presented  by  yield 
spread  premiums.  For  the  reasons  stated 
in  the  August  2009  Closed-End 
Proposal,  the  Board  determined  such  an 
approach  to  be  ineffective  in  redressing 
tlie  harm  caused  by  these  unfair 
compensation  practices. 

The  Board  recognizes  that  the 
prohibition  on  certain  compensation 
practices  will  require  entities,  both 
small  and  large,  to  alter  their  business 
pfactices,  develop  new  business  models, 
re-train  staff,  and  reprogram  operational 
systems  to  ensure  compliance  with  the 


Confusion  in  the  Mortgage  .Market:  Evidence  of  Less 
than  a  Perfectly  Transparent  and  Competitive 
Market,  American  Econ.  Rev.:  Papers  and 
Proceedings  (May  2010),  available  at  http:// 
pubs.aeaweb.org/doi/pdfplus/10.1257/ 
aer.100.2.511:  Susan  Woodward,  A  Study  of  Closing 
Costs  for  FHA  Mortgages,  HUD  Office  of  Policy 
Development  and  Research  (May  2008);  Howell  E. 
Jackson  &  Jeremy  Berry,  Kickbacks  or 
Compensation:  The  Case  of  Yield-Spread 
Premiums,  12  Stan.  J.  L.  Bus  &  Fin.  289  (2007), 
avoiMble  at  http://wi\w.law.harvard.edu/faculty/ 
hja^son/pdfs/ january_drafl.pdf.  Most  recently,  in 
March  2010  the  Department  of  Justice  and  two 
subsidiaries  of  American  International  Group 
entered  into  a  settlement  agreement  under  which 
wholesale  residential  mortgages  lenders  were 
responsible  for  broker  fee  disparities.  The 
complaint  is  available  at  http://www.justice.gov/crt/ 
housing/documents/aigc.omp.pdf,  and  the  consent 
order  can  be  found  at  http://www.justice.gov/cTt/ 
housing/documents/aigsettle.pdf. 


final  rule.  For  the  reasons  discussed 
above,  the  Board  believes  that  the 
benefits  to  consumers  provided  by  the 
prohibition  on  certain  unfair 
compensation  practices  outweigh  these 
associated  costs. 

Compensation  based  on  the  amount  ■ 
of  credit  extended.  As  noted  above,  the 
Board  sought  comment  on  an  alternative 
proposal  that  would  permit  loan 
originator  compensation  to  be  based  on 
the  amount  of  credit  extended,  which  is 
a  common  practice  today.  The  Board 
specifically  requested  comment  on 
whether  prohibiting  originator 
compensation  based  on  the  amount  of 
credit  extended  to  the  consumer  was 
unduly  restrictive  and  necessary  to 
achieve  the  purpose  of  the  rule. 

Consumer  advocates  and  certain 
Federal  banking  and  state  regulators  and 
elected  officials  opposed  the  alternative 
proposal.  They  argued  that  it  would 
create  an  incentive  for  loan  originators 
to  steer  consumers  to  larger  loans, 
thereby  increasing  consumer  risk.  They 
stated  that  creditors  could  find  another 
means  to  compensate  brokers  and  loan 
officers  for  additional  time  spent 
originating  larger  loans,  and  suggested 
that  lenders  be  permitted  to  set  a 
minimum  loan  origination  fee  to 
encourage  the  origination  of  small  loans. 
Industry  commenters  and  their  trade 
groups  strongly  supported  the 
alternative  and  stated  that  payments 
based  on  loan  amount  do  not  provide 
harmful  incentives  or  result  in 
consumer  injury.  They  asserted  that  a 
loan  originator  typically  requires 
compensation  in  an  amount  equal  to  1 
percent  of  the  loan  amount  in  order  to 
cover  the  costs  of  origination.  Some 
mortgage  industry  commenters  also 
recommended  permitting  originators  to 
receive  a  higher  percentage 
compensation  for  smaller  loans  to 
ensure  that  loan  originators  receive 
adequate  compensation  for  originating 
.such  loans. 

The  Board  is  adopting  the  alternative 
as  proposed  with  additional 
clarifications.  Under  the  final  rule,  the 
amount  of  credit  extended  is  deemed 
not  to  he  a  transaction  term  or  condition 
for  purposes  of  §  226.36(d)(1)  provided 
the  compensation  payments  to  loan 
originators  are  based  on  a  fixed 
percentage  of  the  amount  of  credit 
extended;  however,  such  compensation 
may  be  subject  to  a  minimum  or 
■maximum  dollar  amount.  The  Board 
believes  that  compensation  based  on  the 
amount  of  credit  extended  is  less  subject 
to  manipulation  by  the  originator  than 
compensation  based  on  terms  such  as 
the  interest  rate  or  prepayment 
penalties.  For  example,  a  consumer 
purchasing  a  home  would  be  unlikely  to 
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accept  an  offer  for  a  larger  loan  amount. 
Furthermore,  a  loan  originator’s  ability 
to  steer  consumers  to  larger  loans  is 
limited  by  underwriting  criteria  such  as 
maximum  loan-to-value  (LTV)  and  debt- 
to-income  (DTI)  ratios.  The  Board  notes 
that  transaction  amount  is  commonly 
used  throughout  the  mortgage  market  to 
determine  the  amounts  paid  to  other 
parties,  such  as  real-estate  brokers, 
mortgage  insurers,  and  various  third- 
party  service  providers.  The  Reform  Act 
also  specifically  permits  compensation 
to  loan  originators  based  on  the  amount 
of  credit  extended. 2f>  For  all  of  the 
reasons  discussed,  the  Board  believes 
prohibiting  originator  compensation 
based  on  the  amount  of  credit  extended 
would  be  unduly  restrictive  an^  is 
unnecessary  to  achieve  the  purposes  of 
the  final  rule. 

In  response  to  commenters’  concerns 
that  the  proposal  would  provide 
originators  with  no  incentive  to 
originate  small  loans,  the  final  rule 
explicitly  permits  creditors  to  establish 
minimum  nr  maximum  dollar  amounts 
for  loan  originator  compensation.  To 
prevent  circumvention,  the  commentary 
clarifies  that  the  minimum  or  maximum 
amount  may  not  vary  with  each  credit 
transaction.  Thus,  a  creditor  could 
choose  to  pay  a  loan  originator  1  percent 
of  the  amount  of  credit  extended  for 
each  loan,  but  no  less  than  $1,000  and 
no  more  than  $5,000.  In  this  case,  the 
originator  is  guaranteed  payment  of  a 
minimum  amount  for  each  loan, 
regardless  of  the  amount  of  credit 
extended  to  the  consumer.  Using  this 
example,  the  creditor  would  pay  a  loan 
originator  $3,000  on  a  $300,000  loan 
[i.e.,  1  percent  of  the  amount  of  credit 
extended),  $1,000  on  a  $50,000  loan, 
and  $5,000  on  a  $900,000  loan. 

However,  a  creditor  may  not  pay  a  loan 
originator  1  percent  of  the  amount  of 
credit  extended  for  amounts  greater  than 
$300,000,  and  2  percent  of  the  amount 
of  credit  extended  for  amounts  that  fall 
between  $200,000  and  $300,000.  In 
addition,  the  Board  notes  that  creditors 
are  able  to  use  other  compensation 
methods  to  provide  adequate 
compensation  for  smaller  loans,  such  as 
basing  compensation  on  an  hourly  rate, 
or  on  the’  number  of  loans  originated  in 
a  given  time  period. 

The  Board  proposed  comment 
36(d)(l)-10  to  clarify  that  a  loan 
originator  may  be  paid  the  same  fixed 
percentage  of  the  amount  of  credit 
extended  for  all  transactions,  subject  to 
a  minimum  or  maximum  dollar  amount. 
The  Board  is  adopting  the  comment, 
redesignated  as  comment  36(d)(l)-9, 


See  TILA  Section  129B(c)(l),  as  enacted  in 
section  1403  of  the  Reform  Act. 


substantially  as  proposed  with 
additional  clarifications.  The  revisions 
clarify  that  a  loan  originator  may  be 
paid  compensation  based  on  a  fixed 
percentage  that  does  not  vary  with  the 
amount  of  credit  extended.  Thus,  a 
creditor  may  pay  a  loan  originator,  for 
example,  1  percent  of  the  amount  of 
credit  extended  for  all  loans  thp 
originator  arranges  for  the  creditor. 
However,  under  the  final  rule  a  creditor 
may  not  pay  a  loan  originator  a  fixed 
percentage  that  varies  with  different 
levels  or  tiers  of  amounts.  The  Board 
believes  that  permitting  compensation 
to  vary  in  this  manner  could  enable' 
evasion  of  the  rule.  For  example,  some 
creditors  might  create  tiers  and  vary  the 
compensation  for  each  tier  so  that  the 
tiers  serve  as  proxies  for  other  terms  or 
conditions  of  the  transaction.  Such  a 
rule  might  also  permit  creditors  to 
create  tiers  with  minimal  increments, 
for  instance  every  $10,000,  and  increase 
or  decrease  the  percentage  of  the  loan 
amount  paid  to  the  loan  originator  with 
each  tier.  The  creditor  could  pair  loan 
terms,  such  as  prepayment  penalties, 
with  some  tiers  and  not  others.  In  this 
way,  a  creditor  might  evade  the  rule  or 
make  enforeement  of  the  prohibition 
more  difficult. 

Unlike  compensation  based  on  a  fixed 
percentage  of  the  loan  amount, 
underwriting  criteria  do  not  serve  as  a 
meaningful  constraint  to  the  loan 
originator’s  ability  to  steer  a  consumer 
from  one  tier  to  another  where  there  are 
minimal  increments  between  loan  tiers. 
It  is  also  unlikely  that  a  consumer 
would  question  relatively  small 
differences  in  loan  amounts  that  might 
move  them  from  one  tier  to  another  tier. 
Moreover,  if  compensation  could  vary 
in  relation  to  tiers  of  loan  amounts,  to 
prevent  potential  evasion  of  the  rule,  the 
Board  would  need  to  determine 
reasonable  increments  between  tiers  and 
whether  the  percentage  paid  in  relation 
to  tiers  could  increase,  decrease,  or 
both.  Such  an  approach  would  result  in 
an  unnecessarily  complex  rule  that 
would  make  compliance  difficult. 
Furthermore,  to  the  extent  that  paying 
compensation  based  on  tiered  loan 
amounts  is  meant  to  ensure  fair 
compensation  for  some  loans  and 
prevent  unreasonable  compensation  for 
others,  the  Board  believes  that 
permitting  loan  originators  to  be  paid  a 
minimum  and/or  maximum 
compensation  amount  serves  the  same 
purpose. 

Tne  meaning  of  the  term 
“compensation.”  Some  commenters 
were  concerned  that  the  proposed  rule 
would  prevent  consumers  from 
choosing  a  higher  rate  loan  to  fund 
amounts  that  are  paid  to  the  originator 


to  cover  upfront  closing  co.sts.  The  final 
rule  clarifies  that  this  is  not  the  case. 
Under  the  final  rule,  a  con.sumer  may 
finance  upfront  costs,  such  as  third- 
party  settlement  costs,  by  increasing  or 
“buying  up”  the  interest  rate  regardless 
of  whether  the  consumer  pays  the  loan 
originator  directly  or  the  creditor  pays 
the  loan  originator’s  compen.sation. 

Thus,  the  final  rule  does  not  prohibit 
creditors  or  loan  originators  from  using 
the  interest  rate  to  cover  upfront  closing 
costs,  as  long  as  any  creditor-paid 
compensation  retained  by  the  originator 
does  hot  vary  based  on  the  transaction’s 
terms  or  conditions. 

To  address  commenters’  concerns 
regarding  third-party  charges,  comment 
36(d)(l)-l  is  revised  to  clarify  that  for 
purposes  of  §§  226.36(d)  and  (e),  the 
term  “compensation”  includes  amounts 
retained  by  the  loan  originator,  but  does 
not  include  amounts  that  the  loan 
originator  receives  as  payment  for  bona 
fide  and  reasonable  third-party  charges, 
such  as  title  insurance  or  appraisals. 
Comment  36(d)(l)-l  provides  further 
clarification  for  certain  circumstances 
where  amounts  received  by  the  loan 
originator  may  exceed  the  third-party’s 
actual  charge  imposed  in  connection 
with  the  transaction  but  would  not  be 
deemed  compensation  for  purposes  of 
§§  226.36(d)  and  (e).  The  Board 
recognizes  that,  in  some  cases,  loan 
originators  receive  payment  for  third- 
party  charges  that  may  exceed  the  actual 
charge  because,  for  example,  the  loan 
originator  cannot  determine  with 
accuracy  what  the  actual  charge  for  the 
third-party  service  will  be,  and, 
therefore,  the  originator  retains  the 
difference.  The  difference  in  amount 
retained  by  the  originator  is  not  deemed 
compensation  if  the  third-party  charge 
imposed  on  the  consumer  is  bona  fide 
and  reasonable.  On  the  other  hand,  if 
the  originator  marks  up  the  third-party 
charge  (a  practice  known  as 
“upcharging”)  and  retains  the  difference 
between  the  actual  charge  and  the 
marked-up  charge,  the  amount  retained 
is  compensation  for  purposes  of 
§§  226.36(d)  and  (e). 

Comment  36(d)(l)-l  provides  the 
following  example:  Assume  a  loan 
originator  charges  the  consumer  a  $400 
application  fee  that  includes  $50  for  a  -- 
credit  report  and  $350  for  an  appraisal. 
Assume  that  $50  is  the  amount  the 
creditor  pays  for  the  credit  report.  At  the 
time  the  originator  imposes  the 
application  fee  on  the  consumer,  the 
originator  does  not  know  what  the 
actual  cost  for  the  appraisal  will  be, 
because  the  originator  may  choose  from 
appraisers  that  charge  between  $300  to 
$350  for  an  appraisal.  Later,  the  cost  for 
the  appraisal  is  determined  to  be  $300 
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for  this  consumer’s  transaction.  In  this 
case,  the  $50  difference  between  the 
$400  application  fee  imposed  on  the 
consumer  and  the  actual  $350  cost  for 
the  credit  report  and  appraisal  is  not 
deemed  compensation  for  purposes  of 
§§  226.36(d)  and  (e),  even  though  the 
$50  is  retained  by  the  loan  originator. 

The  $50  difference  would  be 
compensation,  however,  if  the 
appraisers  from  whom  the  originator 
chooses  charge  fees  between  $250  and 
$300. 

The  commentary  also.states  that  any 
third-party  charge  the  loan  originator 
imposes  on  the  consumer  must  comply 
with  state  and  other  applicable  law  to  be 
deemed  bona  fide  and  reasonable.  For 
example,  if  a  loan  originator  uses  an 
“average  charge,”  to  be  deemed  bona 
fide  and  reasonable  under  §  226.36,  it 
must  also  comply  with  the  provisions  of 
HUD’s  Regulation  X,  which  implements 
RESPA  and  addresses  the  use  of 
“average  charges.”  See  12  CFR  3500.8(b). 

Comment  36(d)(l)-l  also  provides 
further  clarification  regarding  “amounts 
retained”  by  the  loan  originator  that  are 
deemed  compensation  for  purposes  of 
§§  226.36(d)  and  (e).  For  example,  if  a 
loan  originator  imposes  a  “processing 
fee”  on  the  consumer  in  connection  with 
the  transaction  and  retains  such  fee,  it 
is  deemed  compensation  for  purposes  of 
§§  226.36(d)  and  (e),  whether  the 
originator  expends  the  time  to  process 
the  consumer’s  application  or  uses  the 
fee  for  other  expenses,  such  as 
overhead.  The  remainder  of  comment 
36(d)(l)-l  is  adopted  as  proposed,  and 
clarifies  that  the  term  “compensation” 
includes  salaries,  commissions,  and  any 
financial  or  similar  incentive  that  is  tied 
to  the  transaction’s  terms  or  conditions, 
including  annual  or  periodic  bonuses,, 
or  awards  of  merchandise  or  other 
prizes. 

The  Board  notes  that  TILA  Section 
129B(c)(2),  as  enacted  by  Section  1403 
of  the  Reform  Act,  further  restricts  a 
loan  originator’s  ability  to  receive 
originator  compensation  from  a  creditor 
or  other  person  where  a  consumer 
makes  any  upfront  payment  to  the 
creditor  for  points  or  fees  on  the  loan, 
other  than  certain  bona  fide  third-party 
charges.  This  restriction  was  not  part  of 
the  Board’s  August  2009  Closed-End 
Proposal.  The  Board  intends  to  evaluate 
this  issue  and  implement  this  provision 
as  part  of  a  subsequent  rulemaking  after 
giving  the  public  notice  and  opportunity 
to  comment.  See  also  §  226.36(d)(2) 
prohibiting  loan  originator 
compensation  from  dual  sources,  which 
is  discussed  below'. 

Examples  of  prohibited 
compensation.  The  Board  is  adopting 
comment  36(d)(l)-2  substantially  as 


proposed  to  provide  examples  of  loan 
originator  compensation  that  are 
deemed  to  be  based  on  transaction  terms 
or  conditions,  such  as  compensation 
that  is  based  on  the  interest  rate,  annual 
percentage  rate,  or  the  existence  of  a 
prepayment  penalty.  The  comment  is 
further  revised  to  provide  additional 
clarificatipn,  however,  regarding  credit 
scores  and  similar  representations  of 
risk. 

As  proposed,  comment  36(d)(l)-2 
stated  that  a  consumer’s  credit  score  or 
similar  representation  of  credit  risk  is 
not  one  of  the  transaction’s  terms  and 
conditions.  However,  proposed 
commentary  also  provided  that  “a 
creditor  does  not  necessarily  avoid 
having  based  a  loan  originator’s 
compensation  on  the  interest  rate  or  the 
annual  percentage  rate  solely  because 
the  originator  compensation  happens  to 
vary  with  the  consumer’s  credit  score  as 
well.”  A  few  commenters  sought 
clarification  and  some  urged  the  Board 
explicitly  to  state  that  compensation 
could  be  based  on  credit  scores.  In 
contrast,  some  other  commenters  urged 
the  Board  expressly  to  prohibit  basing 
compensation  on  the  credit  score  or 
other  similar  factors  of  credit  risk,  such 
as  DTI,  to  prevent  possible 
circumvention  of  the  rule. 

The  comment  has  been  revised  for 
clarification.  The  Board  believes  credit 
scores  or  similar  indications  of  credit 
risk,  such  as  DTI,  are  not  terms  or 
conditions  of  the  transaction.  At  the 
same  time,  the  Board  recognizes  that 
they  can  serve  as  proxies  for  a 
transaction’s  terms  or  conditions.  For 
example,  credit  scores  are  often  used  by 
creditors  to  assess  a  consumer’s 
likelihood  of  default  on  a  loan.  If  a 
creditor  engages  in  risk-based  pricing, 
then  a  lower  credit  score  would  yield  a 
higher  interest  rate  loan  to  reflect  the 
greater  risk  associated  with  extending 
credit  to  that  consumer,  while  a  higher 
credit  score  would  yield  a  lower  interest 
rate  loan.  The  Board  is  concerned  that 
permitting  compensation  to  be  based  on 
credit  score  or  other  similar  factors  that 
serve  as  proxies  for  a  transaction’s  terms 
or  conditions  would  lead  to 
circumvention  of  the  rule.  As  discussed 
above,  the  Board  believes  that  the 
practice  of  basing  compensation  on  a 
transaction’s  term  or  condition  leads  to 
consumers  being  given  loans  with  less 
favorable  terms,  such  as  a  higher 
interest  rate,  which  results  in  harm  to 
consumers  that  they  cannot  reasonably 
avoid,  and,  therefore,  constitutes  an 
unfair  practice.  Accordingly,  the  Board 
believes  that  permitting  compensation 
based  on  factors  that  serve  as  proxies  for 
a  transaction’s  terms  or  conditions 
would  provide  incentives  to  originators 


to  place  consumers  in  loans  with  less 
favorable  terms,  which  constitutes  an 
unfair  practice.  Thus,  the  Board  is 
revising  comment  36(d)(l)-2  to  address 
these  concerns. 

Comment  36(d)(l)-2  clarifies  that 
credit  scores  or  similar  indications  of 
credit  risk,  such  as  DTI,  are  not  terms 
or  conditions  of  the  loan.  The  comment 
further  provides,  however,  that  the  rule 
prohibits  compensation  based  on  a 
factor  that  serves  as  a  proxy  for  a 
transaction’s  terms  or  conditions  and 
provides  the  following  example: 

Assume  consumer  A  and  consumer  B 
receive  loans  from  the  same  loan 
originator  and  the  same  creditor. 
Consumer  A  has  a  credit  score  of  650 
and  is  given  a  loan  with  a  7  percent 
interest  rate,  and  consumer  B  has  a 
credit  score  of  800  and  is  given  a  loan 
with  a  6V2  percent  interest  rate  because 
of  his  or  her  different  credit  score.  If  the 
loan  originator  compensation  varies  for 
these  transactions  in  whole  or  in  part 
based  on  the  credit  score  so  that,  for 
instance,  the  loan  originator  receives 
$1,500  for  the  loan  given  to  consumer  A 
and  $1,000  for  the  loan  given  to 
consumer  B,  compensation  would  be 
based  on  a  transaction’s  terms  or 
conditions. 

The  clarification  in  comment 
36(d)(l)-2  acknowledges  that  credit 
scores  or  similar  indications  of  credit 
risk  may,  in  some  instances,  serve  as 
proxies  for  a  transaction’s  terms  or 
conditions,  such  as  the  Interest  rate.  The 
Board  believes  that  this  clarification  is 
necessary  to  prevent  evasion  of  the  rule. 
The  Board  emphasizes,  however,  that 
the  final  rule  does  not  prohibit  risk- 
based  pricing.  Risk-based  pricing  is 
permissible  as  long  4s  the  loan 
originator’s  compensation  does  not  vary 
based  on  the  transaction’s  terms  or 
conditions  or  factors  that  serve  as 
proxies  for  the  transaction’s  terms  or 
conditions. 

Some  industry  commenters  argued 
that  originators  should  receive  more 
compensation  for  loans  to  borrowers 
with  lower  credit  scores  or  blemished 
credit  histories,  asserting  that  these 
borrowers  require  more  time  and  effort 
of  the  originator.  As  discussed,  under 
the  final  rule  originators  may  not 
receive  increased  compensation  based 
on  credit  score  or  credit  history,  where 
credit  score  and  credit  history  serve  as 
proxies  for  loan  terms  and  conditions. 
The  Board  notes,  however,  that  loan 
originators  may  be  compensated  based 
on  the  time  actually  spent  on  a 
transaction,  as  discussed  under 
comment  36(d)-3  below. 

Examples  of  permissible 
compensation.  Comment  36(d)(l)-3 
proposed  several  examples  of 
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compensation  arrangements  that  would 
not  be  based  on  the  transaction’s  terms 
or  conditions,  such  as  loan  volume, 
long-term  performance  of  an  originator's 
loans,  and  time  spent.  Several 
commenters  suggested,  however,  that 
the  Board  provide  additional  guidance 
and  urged  the  Board  to  clarify  that 
compensation  could  be  based,  for 
instance,  on  the  percentage  of 
transactions  succe.ssfidly  originated  on 
behalf  of  the  creditor,  file  quality,  and 
customer  satisfaction. 

The  Board  is  adopting  comment 
36(d)(l)-3  largely  as  proposed,  with 
additional  examples  of  permis.sible 
compensation.  The  comment  provides 
that  a  payment  that  is  fixed  in  advance 
for  each  originated  loan  and 
compensation  that  accounts  for  a  loan 
originator’s  fixed  overhead  costs  are 
permissible  compensation  methods.  In 
addition,  the  comment  states  that  a 
creditor  may  pay  an  originator  based  on 
the  percentage  of  loan  applications  that 
result  in  consummated  loans  and  the 
quality  of  the  loan  originator’s  loan  files. 
The  comment  also  states  that 
compensation  based  on  the  amount  of 
credit  extended  is  permissible  under  the 
rule,  and  provides  a  cross-reference  to 
comment  36(d)(l)-9  for  further 
discussion.  The  Board  believes 
compensation  based  on  the  new 
examples  would  not  provide  originators 
with  incentives  that  are  harmful  and 
unfair  to  consumers:  The  comment 
clarifies,  however,  that  the  examples 
provided  in  it  are  illustrative  and  not 
exhaustive,  and  thus  a  creditor  may 
identify  and  use  other  permissible 
compensation  methods. 

Compensation  that  varies  from  one 
originator  to  another.  The  Board  further 
notes  creditors  may  compensate  their 
own  loan  officers  differently  than 
mortgage  brokers.  For  instance,  to 
account  for  the  fact  that  mortgage 
brokers  relieve  creditors  of  certain  fixed 
overhead  costs  associated  with  loan 
originations,  a  creditor  may  pay 
mortgage  brokers  more  than  its  own- 
retail  loan  officers.  For  example,  a 
creditor  may  pay  a  mortgage  broker 
$2,000  for  each  loan  and  pay  its  loan 
officers  $1,500  for  each  loan. 
Alternatively,  a  creditor  may  pay  its 
mortgage  brokers  an  amount  equal  to  2 
percent  of  the  amount  of  credit 
extended  on  each  loan,  and  pay  its  loan 
officers  an  amount  equal  to  1  percent  of 
the  amount  of  credit  extended  on  each 
loan.  Likewise,  a  creditor  may  pay  one 
loan  officer  more  than  it  pays  another 
loan  officer.  For  example,  a  creditor  may 
pay  loan  officer  A  an  amount  equal  to 
1  percent  of  the  amount  of  credit 
extended  for  each  loan,  and  loan  officer 
B  an  amount  equal  to  1.25  percent  of  the 


amount  of  credit  extended  for  each  loan. 
This  is  permissible,  as  long  as  each  loan 
originator  receives  compensation  that  is 
not  based  on  the  terms  or  conditions  of 
the  transactions  he  or  she  delivers  to  the 
creditor. 

Compensation  based  on  loan  volume. 
The  final  rule  does  not  prohibit  a 
creditor  from  basing  compensation  on 
an  originator’s  loan  volume,  whether  by 
the  total  dollar  amount  of  credit 
extended  or  the  total  number  of  loans 
originated  over  a  given  time  period. 
These  arrangements,  however,  might 
raise  supervisory  concerns  about 
whether  the  creditor  has  created 
incentives  for  originators  to  deliver 
loans  without  proper  regard  for  the 
credit  risks  involved.  For  example, 
depository  institutions  and  depository 
institution  holding  companies  (banking 
organizations)  are  subject  to  supervisory 
guidance  that  provides  for  incentive 
compensation  arrangements  to  take  into 
account  credit  and  other  risks  in  a 
manner  that  is  consistent  with  safety 
and  soundness  practices. Consistent 
with  this  guidance,  banking 
organizations  should  ensure  that 
incentive  compensation  arrangements 
not  only  comply  with  the  requirements 
of  TILA,  but  also  do  not  encourage 
employees  to  take  imprudent  risks  that 
are  inconsistent  with  the  safety  and 
soundness  of  the  organization. 

Compensation  based  on  loan  type  or 
program.  Some  commenters  also  urged 
the  Board  to  permit  higher 
compensation  for  certain  loan  types,  for 
example,  small  loans,  loans  under 
special  programs  that  assist  first-time 
home-buyers  and  low-  or  moderate- 
income  consumers,  and  loans  that 
satisfy  the  creditor’s  obligations  under 
the  Community  Reinvestment  Act 
(CRA).  As  discussed  above,  creditors 
can  encourage  originators  to  make  small 
loans  as  well  as  large  loans  by  setting  a 
minimum  and  maximum  payment  for 
each  loan  if  they  compensate  loan 
originators  a  fixed  percentage  of  the 
amount  of  credit  extended.  See 
comment  36(d)(l)-9.  The  Board 
believes,  however,  that  allowing 
compensation  to  vary  "with  loan  type, 
such  as  loans  eligible  for  consideration 
under  the  CRA,  would  permit  unfair 
compensation  practices  to  persist  in 
loan  programs  offered  to  consumers 
who  may  be  more  vulnerable  to  such 
practices. 

Compensation  that  differs  based  on 
geography.  Proposed  comment  36(d)(1)- 
4  clarified  that  payment  of 
compensation  to  a  loan  originator  that 
differed  by  geographical  area  was  not 


See  Interagency  Guidance  on  Sound  Incentive 
Compensation  Policies,  75  FR  36395:  June  25,  2010. 


prohibited  under  the  proposal,  provided 
that  such  compensation  arrangements 
complied  with  other  applicable  laws 
such  as  the  Equal  Credit  Opportunity 
Act  (15  U.S.C.  1691-1691f)  and  Fair 
Housing  Act  (42  U.S.C.  3601-3619).  One 
commenter  noted  that  significant 
differences  exist  in  geographic  areas  that 
can  impact  loan  terms  and  conditions, 
such  as  property  value  or  ranges  of 
income.  This  commenter  urged  the 
Board  expressly  to  provide  that 
creditors  can  structure  originator 
compensation  to  account  for 
geographical  differences.  Other  industry 
commenters  also  generally  suggested 
that  the  Board  permit  compensation  to 
vary  based  on  identified  market  and 
geographical  factors,  in  addition  to  other 
factors  such  as  charter  type  and 
institution  size. 

The  Board  is  not  adopting  comment 
36(d)(l)-4,  and  is  redesignating 
36(d)(l)-5  through  36(d)(l)-10 
accordingly.  Comment  36(d)(l)-4  was 
intended  to  clarity  that  compensation 
may  take  account  of  differences  in  the 
costs  of  loan  origination,  such  as  rent 
and  other  overhead  expenses.  As 
discussed  above,  however,  the  Board 
has  clarified  under  comment  36(d)(l)-2 
that  compensation  paid  to  loan 
originators  .may  account  for  differences 
in  the  costs  of  origination  such  as  fixed 
overhead  costs,  and  believes  this 
example  is  sufficient  to  address  the 
matter.  The  Board  notes  that  any 
compensation  arrangement  must  also 
comply  with  all  other  applicable  laws, 
such  as  the  Equal  Credit  Opportunity 
Act  and  the  Fair  Housing  Act. 

Creditors’  pricing  flexibility. 

Consumer  advocates  argued  that  the 
Board  should  only  permit  loan 
originators  to  receive  yield  spread 
premiums  on  “no-cost”  loans,  meaning 
loans  for  which  the  interest  rate  is  high 
enough  to  eliminate  all  of  the 
consumer’s  upfront  costs  including 
points  and  third  party  closing  costs. 
Consumer  advocates  asserted  that  when 
an  originator  receives  a  yield  spread 
premium  and  the  consumer  pays  some 
or  all  of  the  other  closing  costs  upfront, 
the  consumer  is  more  susceptible  to 
being  over-charged  because  he  or  she 
does  not  understand  the  trade-off 
betw'een  upfront  closing  costs  and 
higher  interest  rates.  Therefore,  these 
cornmenters  argued  that  the  rule  should 
prohibit  a  yield  spread  premium  and 
upfront  charges  on  the  same  transaction. 

The  Board  is  not  adopting  the 
recommendation  to  limit  compensation 
paid  to  loan  originators  through  the  rate 
to  no-cost  loans.  Accordingly,  the  Board 
is  adopting  comment  36(d)(l)-5, 
redesignated  as  comment  36(d)(l)-4,  as 
proposed  to  clarify  that  the  rule  does 
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not  affect  creditors’  flexibility  in  setting 
rates  or  other  loan  terms.  The  Board 
recognizes  that  some  research  has 
suggested  that  consumers  who  received 
no-cost  loans  paid  less  for  their  loans 
than  consumers  who  received  loans 
where  they  paid  some  upfront  charges 
and  a  vield  spread  premium.^s  The 
Board’s  proposal  did  not  restrict  yield 
spread  premiums  to  no-cost  loans, 
however,  and  therefore  the 
recommendation  is  outside  the  scope  of 
the  proposed  rule.  Provisions  of  the 
Reform  Act  address  this  issue,  which 
will  be  the  subject  of  a  future 
rulemaking. 

In  addition,  under  the  rule,  creditors 
may  adjust  the  loan  terms  it  offers  to 
consumers  to  finance  transaction  costs 
the  consumer  would  otherwise  be 
obligated  to  pay  directly  in  cash  or  out 
of  the  loan  proceeds.  For  example,  a 
creditor  could  recoup  some  costs  related 
to  the  loan  transaction  by  adding  an 
origination  point  to  the  loan  terms 
(calculated  as  one  percentage  point  of 
the  loan  amount).  However,  any 
adjustment  of  loan  terms  must  not  affect 
the  amount  a  loan  originator  receives  as 
compensation  for  the  transaction.  Thus, 
the  final  rule  does  not  impact  creditors’ 
ability  to  offer  a  full  range  of  interest 
rate  and  fee  combinations,  so  long  as  the 
exchange  between  the  loan  price  and 
transaction  costs  has  no  bearing  on  loan 
originator  compensation.  For  example,  a 
creditor  could  add  a  constant  premium 
of  Va  of  one  percent  to  the  interest  rates 
on  all  transactions  to  recoup  loan 
originator  compensation.  See  comment 
36(d)(l)-5. 

Effect  of  modification  of  loan  terms. 
Under  the  proposed  rule,  a  loan 
originator’s  compensation  could  neither 
be  increased  nor  decreased  based  on  the 
loan  terms  and  conditions.  Accordingly, 
proposed  comment  36{d){l)-6  clarified 
that  if  a  consumer’s  request  for  a  lower 
rate  was  accepted  by  the  creditor,  the 
creditor  would  not  be  permitted  to 
reduce  tbe  amount  it  pays  to  the  loan 
originator  based  on  the  change  in  loan 
terms.  Similarly,  any  reduction  in 
origination  points  paid  by  the  consumer 
would  be  a  cost  borne  by  the  creditor. 

Industry  commenters  opposed 
prohibiting  creditors  from  reducing  loan 
originator  compensation  when  the  loan 
originator  offers  a  favorable  loan  term 
change  to  a  consumer.  They  argued  that 


^**See.  e.g.,  .Susan  E.  Woodward  &  Robert  E.  Hall, 
Consumer  Confusion  in  the  Mortgage  Market: 
Evidence  of  Less  than  a  Perfectly  Transparent  and 
Competitive  Market,  513-15,  American  Econ.  Rev.: 
Papers  and  Proceedings  (May  2010),  available  at 
http://pubs.aeaweb.org/doi/pdfplus/10.1257/ 
aer.100.2.511;  Susan  Woodward,  A  Study  of  Closing 
Costs  for  FHA  Mortgages,  HUD  Office  of  Policy 
Development  and  Research  (May  2008). 


unusual  circumstances  require 
flexibility,  and  that  loan  term 
concessions  help  consumers  receive 
better  loans.  They  further  stated  that  fair 
lending  laws  adequately  provide 
protection  from  unlaw'ful  discrimination 
in  offering  more  favorable  terms  on  a 
prohibited  basis. 

For  the  reasons  explained  in  the 
proposal,  the  Board  is  adopting 
comment  36(d)(l)-6,  redesignated  as 
comment  36{d)(l)-5,  as  proposed.  The 
Board  believes  that  permitting  creditors 
to  decrease  loan  originator 
compensation  because  of  a  change  in 
terms  favorable  to  the  consumer  would 
result  in  loopholes  and  permit  evasions 
of  the  final  rule.  For  example,  a  creditor 
could  agree  to  set  originators’ 
compensation  at  a  high  level  generally, 
and  then  subsequently  lower  the 
compensation  in  selective  cases  based 
on  the  actual  loan  terms,  such  as  when 
the  consumer  obtains  another  offer  with 
a  lower  interest  rate.  This  would  have 
the  same  effect  as  increasing  the 
originator’s  compensation  for  higher 
rate  loans.  As  noted  above,  the  Board 
believes  such  compensation  practices 
are  harmful  and  unfair  to  consumers. 

Thus,  under  the  final  rule,  when  the 
creditor  offers  to  extend  a  loan  with 
specified  terms  and  conditions  (such  as 
rate  and  points),  the  amount  of  the 
originator’s  compensation  for  that 
transaction  is  not  subject  to  change, 
based  on  either  an  increase  or  a  decrease 
in  the  consumer’s  loan  cost  or  any  other 
change  in  the  loan  terms.  The  Board 
recognizes  that  in  some  cases  a  creditor 
may  be  unable  to  offer  the  consumer  a 
lower  cost  and  more  competitively- 
priced  loan  without  also  reducing  the 
creditor’s  own  origination  costs. 
Creditors  finding  themselves  in  this 
situation  frequently,  however,  will  be 
able  to  adjust  their  pricing  and 
compensation  arrangements  to  be  more 
competitive  with  other  creditors  in  the 
market. 

Periodic  changes  in  loan  originator 
compensation.  The  Board  proposed 
comment  36(d)(l)-7  to  provide 
guidance  on  how  creditors  may 
periodically  revise  the  compensation 
they  pay  a  loan  originator  without 
violating  the  rule.  The  Board  is  adopting 
the  comment,  redesignated  as  comment 
36(d)(l)-6,  as  proposed.  The  revised 
compensation  arrangement  must  result 
in  payments  to  the  loan  originator  that 
are  not  based  on  the  terms  or  conditions 
of  a  transaction.  Thus,  a  creditor  may 
periodically  review  factors  such  as  loan 
performance,  loan  volume,  and  current 
market  conditions  for  originator 
compensation,  and  prospectively  revise 
the  compensation  it  will  pay  the  loan 
originator  for  future  transactions. 


Compensation  received  directly  from 
the  consumer.  The  Board  proposed 
comment  36(d)(l)-8  to  indicate  that  the 
prohibition  in  §  226.36(d)(1)  did  not 
apply  to  transactions  in  which  the  loan 
originator  received  compensation 
directly  from  the  consumer,  and  to 
clarify  that  in  such  cases  no  other 
person  could  pay  the  loan  originator  in 
connection  with  the  particular 
transaction  pursuant  to  §  226.36(d)(2). 
See  §  226.36(d)(2)  and  corresponding 
commentary  below  discussing  the 
prohibition  on  compensation  from  both 
the  consumer  and  another  source. 
Proposed  comment  36(d)(l)-8  also 
provided  guidance  regarding  what 
constitutes  compensation  received 
directly  from  the  consumer. 

The  Board  is  adopting  the  comment, 
redesignated  as  comment  36(d)(l)-7, 
substantially  as  proposed  with 
clarifications.  Comment  36(d)(l)-7 
provides  that  loan  originator 
compensation  may  be  paid  directly  by 
the  consumer  whether  it  is  paid  in  cash 
or  out  of  the  loan  proceeds.  However, 
payments  by  the  creditor  to  the  loan 
originator  that  are  derived  from  an 
increased  interest  rate  are  not 
considered  compensation  received 
directly  from  the  consumer.  Comment 
36(d)(l)-7  further  clarifies  that 
origination  points  charged  by  a  creditor 
are  not  compensation  paid  directly  by  a 
consumer  to  a  loan  originator  whether 
they  are  paid  in  cash  or  out  of  loan 
proceeds.  If  a  creditor  pays 
compensation  to  the  loan  originator  out 
of  points,  the  loan  originator  may  not 
also  collect  compensation  directly  from 
the  consumer.  To  facilitate  compliance, 
comment  36(d)(l)-7  provides  a  cross 
reference  to  36(d)(l)-l,  which  discicsses 
compensation. 

Prohibition  of  Compensation  From  Both 
the  Consumer  and  Another  Source 

The  Board  proposed  §  226.36(d)(2)  to 
provide  that,  if  a  loan  originator  is 
compensated  directly  by  the  consumer 
on  a  transaction,  no  other  person  may 
pay  any  compensation  to  the  originator 
for  that  transaction.  Direct 
compensation  paid  by  a  consumer  to  a 
loan  originator  is  not  limited  to 
“origination  fees,”  “broker  fees,”  or 
similarly  labeled  charges.  Rather, 
compensation  for  this  purpose  includes 
any  payment  by  the  consumer  that  is 
retained  by  the  loan  originator.  Thus,  a 
creditor  that  is  a  loan  originator  by 
virtue  of  making  a  table-funded 
transaction  is  subject  to  this  prohibition 
if  it  imposes  and  retains  any  direct 
charge  on  the  consumer  for  the 
transaction.  See  comment  36(d)(l)-l  for 
further  discussion  of  amounts  retained 
by  a  loan  originator  for  bona  fide  third- 
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party  charges  that  are  and  are  not 
deemed  compensation. 

Industry  commenters  and  their  trade 
associations  opposed  the  proposed 
restriction  on  loan  originator 
compensation  from  more  than  one 
source.  These  commenters  argued  that 
the  proposed  rule  would  give 
consumers  fewer  options  for  paying 
closing  costs,  including  broker 
compensation.  Some  commenters 
recommended  permitting  loan 
originators  to  receive  payments  from 
both  a  creditor  and  a  consumer  if  the 
total  compensation  does  not  exceed  an 
agreed-upon  amount  and  is  reasonable. 
For  example,  a  trade  association 
suggested  that  reasonable  compensation 
would  not  exceed  2  percent  of  the  loan 
amount,  subject  to  minimum  of  $500. 

On  the  other  hand,  consumer 
advocates  and  a  Federal  banking  agency 
urged  the  Board  to  adopt  §  226.36(d)(2) 
as  proposed.  Consumer  advocates 
asserted  that  allowing  loan  originators 
to  receive  compensation  from  different 
sources  would  enable  loan  originators  to 
evade  the  prohibition  on  loan  originator 
compensation  based  on  the  terms  and 
conditions  of  a  transaction.  Consumer 
advocates  concurred  with  the  rationale 
stated  in  the  Board’s  proposal,  that 
consumers  may  reasonably  believe  that 
their  direct  payments  are  the  only 
compensation  the  loan  originator 
receives.  They  stated  that  consumers 
generally  are  less  able  to  keep  track  of 
points  paid  on  a  loan  and  of  the  total 
amount  of  originator  compensation 
paid,  when  loan  originators  receive 
compensation  from  multiple  sources. 

The  Board  is  adopting  §  226.36(d)(2) 
as  proposed  with  some  clarifications. 
The  Board  believes  this  provision  is 
necessary  to  ensure  that  the  protections 
in  §  226.36(d)(1)  are  effective  and  that- 
loan  originators  do  not  increase  a 
consumer’s  interest  rate  or  points  to 
increase  the  originator’s  own 
compensation.  Allowing  the  originator 
to  receive  compensation  directly  from 
the  consumer  while  also  accepting 
payment  from  the  creditor  in  the  form 
of  a  yield  spread  premium  would  enable 
the  originator  to  evade  the  prohibition 
in  §  226.36(d)(1).  An  originator  that 
increases  the  consumer’s  interest  rate  to 
generate  a  larger  yield  spread  premium 
can  apply  the  excess  creditor  payment 
to  third-party  closing  costs  and  thereby 
reduce  the  amount  of  consumer  funds 
needed  to  cover  upfront  fees.  Without 
§  226.36(d)(2),  the  originator  could  then 
impose  a  direct  fee  on  the  consumer  in 
the  same  amount,  to  retain  the  benefit 
of  the  larger  yield  spread  premium. 

For  example,  suppose  that  for  a  loan 
with  a  5  percent  interest  rate,  the 
originator  will  receive  a  payment  of 


$1,000  from  the  creditor  as 
compensation,  and  for  a  loan  with  a  6 
percent  interest  rate,  a  yield  spread 
premium  of  $3,000  will  be  generated. 
Under  §  226.36(d)(1),  the  originator 
must  apply  the  additional  $2,000  to 
cover  the  consumer’s  other  closing 
costs.  Without  §  226.36(d)(2),  instead  of 
reducing  the  consumer’s  total  upfront 
payment,  the  originator  could  also 
impose  a  $2,000  origination  fee  directly 
on  the  consumer,  essentially  retaining 
the  benefit  of  the  larger  yield  spread 
premium. 

As  discussed  above,  consumers 
generally  are  not  aware  of  creditor 
payments  to  originators  and  reasonably 
may  believe  that  when  they  pay  a  loan 
originator  directly,  that  amount  is  the 
only  compensation  the  loan  originator 
will  receive.  Even  if  a  consumer  were 
aware  of  such  creditor  payments  to  loan 
originators,  the  consumer  could 
reasonably  expect  that  making  a  direct 
payment  to  an  originator  would  reduce 
or  eliminate  the  need  for  the  creditor  to 
fund  the  originator’s  compensation 
through  the  consumer’s  interest  rate. 
Because  yield  spread  premiums  are  not 
transparent  to  consumers,  however, 
consumers  cannot  effectively  negotiate 
the  originator’s  compensation.  In  fact,  if 
consumers  pay  loan  originators  directly 
and  creditors  also  pay  originators 
through  higher  rates,  consumers  may  be 
injured  by  unwittingly  paying 
originators  more  in  total  compensation 
(directly  and  through  the  rate)  than 
consumers  believe  they  agreed  to  pay. 

The  Board  does  not  believe  that 
§  226.36(d)(2)  will  significantly  limit 
consumer  choice,  as  consumers  may 
still  use  a  rate  increase  to  cover  upfront 
closing  costs  that  are  charged  by  third 
parties,  as  long  as  loan  originators 
receive  their  compensation  from  only 
one  party.  Section  226.36(d)(2)  will, 
however,  increase  transparency  for 
consumers  by  reducing  the  total  number 
of  loan  pricing  variables  with  which 
consumers  must  contend.  The  increased 
transparency  is  consistent  with  TILA’s 
purpose  of  promoting  the  informed  use 
of  consumer  credit.^^  See  TILA  Section 
102(a),  15  U.S.C.  1601(a).  Consistent 
with  'TILA  Section  129B(c)(2),  as 
enacted  in  section  1403  of  the  Reform 
Act,  the  final  rule  permits  loan 
originators  to  receive  payment  from  a 
person  other  than  the  consumer  only  if 
the  originator  does  not  also  receive  any 
compensation  directly  from  the 
consumer.  As  noted  above,  TILA 


See,  e.g.,  Susan  E.  Woodward,  A  Study  of  » 
Closing  Costs  forFHA  Mortgages  70-73,  Urban 
Institute  and  U.S.  Department  of  Housing  and 
Urban  Development  (2008),  available  at  http:// 
UTViv.  urban.org/UpIoadedPDF/41 1 682_fha_ 
mortgages. pdf. 


Section  129B(c)(2)  further  restricts  a 
loan  originator’s  ability  to  receive 
compensation  from  a  person  other  than 
a  consumer  where  a  consumer  pays 
upfront  points  or  fees  on  the 
transaction,  other  than  certain  bona  fide 
third-party  charges.  See  comment 
36(d)(l)-l  discussing  the  term 
“compensation.”  The  Board  intends  to 
address  this  issue  as  part  of  a 
subsequent  rulemaking  after  giving  the 
public  notice  and  opportuiiity  to 
comment. 

The  Board  is  also  adopting  comment 
36(d)(2)-l  substantially  as  proposed 
with  some  clarifications.  Comment 
36(d)(2)-l  clarifies  circumstances  when 
a  person  is  or  is  not  deemed  to  provide 
compensation  to  a  loan  originator  in 
connection  with  a  particular  credit 
transaction.  Comment  36(d)(2)-l 
explains  that  payment  of  a  salary  or 
hourly  wage  to  a  loan  originator  does 
not  violate  the  prohibition  in 
§  226.36(d)(2)  even  if  the  loan  originator 
also  receives  direct  compensation  from 
a  consumer  in  connection  with  that 
consumer’s  transaction.  However,  the 
final  rule  also  clarifies  that,  in  this 
instance,  if  any  loan  originator  receives 
compensation  directly  from  the 
consumer  in  connection  with  a  specific 
credit  transaction,  no  other  loan 
originator,  such  as  the  mortgage  broker 
company  or  another  employee  of  the 
mortgage  broker  company,  can  receive 
compensation  from  the  creditor  in 
connection  with  that  particular  credit 
transaction. 

The  Board  proposed  in  comment 
36(d)(2)-2  to  clarify  that  yield  spread 
premiums,  even  if  disclosed  as  “credits” 
in  accordance  with  HUD’s  Regulation  X, 
which  implements  RESPA,  are  not 
considered  compensation  received  by 
the  loan  originator  directly  from  the 
consumer  for  purposes  of  this  rule. 
Under  Regulation  X,  a  yield  spread 
premium  paid  by  a  creditor  to  the  loan 
originator  may  be  characterized  on  !he 
RESPA  disclosures  as  a  “credit”  that  will 
^  applied  to  reduce  the  consumer’s 
total  settlement  charges,  including 
origination  fees.  A  mortgage  broker 
trade  association  opposed  the 
clarification  in  proposed  comment 
36(d)(2)-2  and  urged  the  Board  to  treat 
yield  spread  premiums  as  payments 
made  directly  from  the  consumer  to  the 
loan  originator  under  Regulation  Z.  By 
contrast,  as  discussed  above,  consumer 
advocates  and  a  Federal  banking  agency 
urged  the  Board  to  adopt  §  226.36(d)(2) 
as  proposed. 

'The  Board  is  adopting  comment 
36(d)(2)-2,  as  proposed.  If  the  rule  were 
to  treat  yield  spread  premiums  as 
payments  made  directly  by  the 
consumer,  loan  originators  could  accept 
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both  a  yield  spread  premium  from  the 
creditor  as  well  as  a  payment  from  the 
consumer,  which  would  undermine  the 
purpose  of  the  rule.  For  the  reasons 
stated  above,  the  Board  believes  that 
permitting  compensation  from  different 
sources  would  enable  originators  to 
evade  the  prohibition  on  receiving 
compensation  based  on  the  loan  terms 
and  conditions.  Comment  36(d)(2)-2 
clarifies  that  for  purposes  of  this  final 
rule,  payments  made  by  creditors  to 
loan  originators  are  not  payments  made 
directly  by  the  consumer,  regardless  of 
how  they  might  be  disclosed  under 
HUD’s  Regulatioh  X. 

Affiliated  Entities 

The  Board  is  adopting  the  definition 
of  “affiliates”  under  §  226.36(d)(3),  as 
proposed  with  some  clarifications. 
Section  226.36(d)(3)  clarifies  that 
affiliates  must  be  treated  as  a  single 
“person”  for  purposes  of  §  226.36(d), 
and  comment  36(d)(3)-l  provides  a 
cross-reference  to  the  definition  of 
“affiliates”  in  §  226.32(b)(2). 

Commenters  did  not  address  this  aspect 
of  the  proposed  rule.  The  Board  believes 
that  defining  the  term  “affiliates”  as  a 
single  person  for  purposes  of  §  226.36(d) 
is  necessary  to  prevent  circumvention  of 
the  final  rule.  For  example, 
circumvention  would  occur  if  a  parent 
company  with  multiple  subsidiaries 
could  structure  its  business  to  evade  the 
prohibition  on  certain  compensation 
practices.  To  illustrate,  the  rule  would 
be  circumvented  if  a  parent  company 
that  has  two  mortgage  lending 
subsidiaries  could  arrange  to  pay  a  loan 
originator  greater  compensation  on 
higher  rate  loans  offered  by  subsidiary 
“A”  than  the  compensation  it  would  pay 
the  same  originator  for  a  lower  rate  loan 
made  by  subsidiary  “B.”  To  address  this 
issue,  the  Board  treats  such  subsidiaries 
of  the  parent  company  as  a  single 
person,  so  that  if  a  loan  originator  is 
able  to  deliver  loans  to  both 
subsidiaries,  they  must  compensate  the 
loan  originator  in  the  same  manner.  ^ 
Accordingly,  if  a  loan  originator  delivers 
a  loan  to  subsidiary  “B”  and  the  interest 
rate  is  8  percent,  the  originator  must 
receive  the  same  compensation  that 
would  have  been  paid  by  subsidiary  “A” 
for  a  loan  with  a  rate  of  either  7  or  8 
percent.  The  Board  is  also  adopting 
comment  36(d)(3)-l,  as  proposed. 

Record  Retention  Requirements 

Currently,  creditors  are  required  by 
§  226.25(a)  to  retain  evidence  of 
compliance  with  Regulation  Z  for  two 
years.  Under  the  proposal,  comment 
25(a)-5  clarified  that  a  creditor  must 
retain  at  least  two  types  of  records  to 
demonstrate  compliance  with 


§  226.36(d)(1);  A  record  of  the 
compensation  agreement  with  the  loan 
originator  that  was  in  effect  on  the  date 
the  transaction’s  rate  was  set,  and  a 
record  of  the  actual  amount  of 
compensation  it  paid  to  a  loan 
originator  in  connection  with  each 
covered  transaction.  The  proposed 
commerrt  explained  that  for  loans 
involving  mortgage  brokers,  the  creditor 
may  retain  the  HUD-l  settlement 
statement  required  under  RESPA  as  a 
record  of  the  actual  amount  of  loan 
originator  compensation  paid.  The 
Board  sought  comment  on  whether 
other  records  should  be  subject  to  the 
retention  requirements;  whether  some 
time  other  than  the  date  the  transaction 
rate  is  set  would  be  more  appropriate; 
whether  the  two-year  retention 
requirement  was  adequate;  and  the 
relative  costs  and  benefits  of  requiring 
persons,  other  than  creditors,  to  retain 
records  concerning  originator 
compensation. 

Industry  commenters  and  their  trade 
associations  opposed  expanding  the 
record  retention  requirements  to 
persons  other  than  creditors,  citing  cost 
and  burden  as  reasons.  A  credit  union 
trade  association  affirmed  that  systems 
currently  used  by  credit  unions  to  track 
loan  originator  compensation  should  be 
deemed  sufficient.  This  commenter  also 
stated  that  credit  union  compensation 
records  indicating  that  loan  originator 
compensation  was  provided  in  the  form 
of  salary  without  being  directly 
attributable  to  a  particular  transaction 
should  satisfy  the  record  retention 
requirements. 

Associations  of  state  regulators  urged 
the  Board  to  require  the  retention  of 
,  records  for  longer  than  two  years. 
Consumer  advocates  recommended  that 
the  Board  require  retention  of  records  by 
all  parties  making  payments  to  loan 
originators  for  five  years.  They  asserted 
that  detection  of  violations  of  the  rule 
would  be  unlikely  within  the  two-year 
period.  These  commenters  also  noted 
that  that  the  HUD-1  settlement 
statement  is  often  inaccurate,  and  so 
should  not  be  considered  a  record  of  the 
actual  amount  of  loan  originator 
compensation  paid,  but  did  not  offer 
other  alternatives. 

The  Board  is  adopting  comment 
25(a)-5  substantially  as  proposed. 
Accordingly,  the  final  rule  does  not 
extend  the  record  retention  requirement 
to  persons  other  than  the  creditor  that 
pays  loan  originator  compensation.  At 
the  time  the  Board  issued  this  proposal 
and  comments  were  submitted,  TILA 
did  not  subject  non-creditors  to  civil 
liability.  As  a  result,  the  comments  did 
not  take  into  account  such  liability  in 
their  analysis  of  the  costs  and  benefits 


of  recordkeeping  by  non-creditors.  On 
July  21,  2010,  Congress  enacted  the 
Reform  Act,  which  amended  TILA  to 
provide  civil  liability  for  loan 
originators.-’"  The  Board  will  request 
additional  comment  on  this  matter  in 
connection  with  subsequent 
rulemakings  to  implement  provisions  of 
the  Reform  Act. 

Under  the  final  rule,  any  creditor  who 
pays  loan  originator  compensation,  and, 
therefore,  is  subject  to  §  226.36(d),  is  | 

required  to  retain  records  pursuant  to 
§  226.25(a).  The  Board  believes  record 
retention  requirements  are  necessary  to 
ensure  that  the  loan  originator 
compensation  rules  in  §§  226.36(d)  and 
(e)  are  enforceable.  Comment  25(a)-5  is 
being  revised  to  remove  reference  to  the 
HUD-1  settlement  statement  which 
does  not  currently  itemize  loan 
originator  compensation.  Comment 
25(a)-5  is  also  revised  to  provide  that 
where  a  loan  originator  is  a  mortgage 
broker,  a  disclosure  or  agreement 
required  by  applicable  state  law  that 
complies  with  §  226.25  is  presumed  to 
be  a  record  of  the  amount  actually  paid 
to  the  loan  originator  in  connection  with 
the  transaction. 

The  final  rule  does  not  extend  the 
record  retention  requirement  for 
origination  compensation  beyond  two 
years.  This  is  the  same  time  period  that 
applies  for  records  of  compliance  with 
other  provisions  of  Regulation  Z.  The 
Board  weighed  the  potential  benefits  of 
a  longer  timeframe  against  the  increased 
costs,  and  believes  that  the  benefits  of 
a  longer  time  period  do  not  clearly 
outweigh  the  costs.  To  facilitate 
compliance,  the  Board  adopts  proposed 
-comment  36(d)(l)-9,  redesignated  as 
comment  36(d)(l)-8,  to  provide  a  cross- 
reference  to  the  record  retention 
requirement. 

Alternatives  and  Exemptions  Not 
Adopted 

Disclosures.  Industry  commenters  and 
their  trade  associations  urged  the  Board 
to  implement  disclosure  requirements  to 
address  unfair  compensation  practices, 
instead  of  directly  prohibiting  loan 
originator  compensation  based  on  terms 
or  conditions  of  the  transaction  under 
§  226.36(d)(1).  In  particular,  the  SBA 
and  a  mortgage  broker  trade  association 
recommended  that  the  Board  replace  the 
proposed  prohibition  on  certain 
compensation  practices  with  a 
requirement  that  creditors  disclose  the 
lowest  interest  rate  they  would  accept 
for  a  given  loan.  A  Federal  banking 
agency  suggested  that,  in  addition  to 
prohibiting  loan  originator 


See  TILA  Section  129B(d),  as  enacted  in 
Section  1404  of  the  Reform  Act. 
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compensation  based  on  the  terms  or 
conditions  of  a  transaction,  the  Board 
develop  and  require  uniform  mortgage 
broker  disclosures  that  specify  the 
mortgage  broker’s  role  and  fees.  This 
commenter  argued  that  such  disclosures 
would  help  consumers  understand  the 
role  of  brokers,  and  would  indirectly 
reform  loan  originator  compensation 
practices. 

For  the  reasons  discussed  in  the 
proposal,  the  Board  is  not  adopting 
disclosure  requirements  as  an 
alternative  to  the  proposed  prohibitions 
on  certain  compensation  practices.  In 
connection  with  its  proposal  of  a 
disclosure-based  approach  to  originator 
compensation,  the  Board  conducted 
consumer  testing  of  the  disclosures  and 
based  on  the  results  of  such  testing,  and 
other  concerns,  withdrew  the  rule  in  its 
2008  HOEPA  Final  Rule.  For  the  reasons 
stated  therein  and  reiterated  in  its 
August  2009  Closed-End  Proposal,  the 
Board  believed  that  disclosure  of  loan 
originator  compensation  would  not 
address  the  injury  to  consumers.  The 
Board  was  concerned  that  after  reading 
the  disclosures  consumers  often 
concluded,  not  necessarily  correctly, 
that  mortgage  brokers  are  more 
expensive  than  creditors.  Many 
consumers  also  believed  that  mortgage 
brokers  would  serve  their  best  interests 
notwith.standing  disclosure  of  the 
conflict  of  interest  resulting  from  the 
relationship  between  interest  rates  and 
broker  compensation. 

The  Board’s  consumer  testing  also 
suggests  that  few  consumers  sh6p  for 
mortgages,  and  often  rely  on  one  broker 
or  lender  because  of  their  trust  in  the 
relationship,  and  because  they  do  not 
know  that  brokers  and  lenders  have 
discretion  over  the  loan  terms  offered. 
Moreover,  even  when  originator 
compensation  is  disclosed,  consumers 
typically  do  not  understand  its 
complexities  or  how  it  relates  to  the 
mechanics  of  loan  pricing.  Consumers 
do  not  understand  how  a  creditor 
payment  to  a  loan  originator  can  result 
in  a  higher  interest  rate  for  consumers. 
Without  that  knowledge,  consumers 
cannot  take  steps  to  protect  their  own 
interests,  for  example  by  negotiating  for 
a  smaller  direct  payment,  a  lower  rate, 
or  both. 

Further,  HUD  and  some  states  have 
required  certain  disclosures  of  mortgage 
broker  fees  for  years.  In  spite  of  these 
disclosures,  concerns  continue  to  be 
raised  about  abuses  associated  with 
yield  spread  premiums  and  similar 
compensation  for  loan  officers.  For 
these  reasons,  the  Board  believes  that 
disclosures  are  ineffective  at  addressing 
unfair  originator  compensation. 


Caps.  Some  industry  commenters  and 
trade  associations  recommended  the 
Board  adopt  a  cap  on  loan  originator 
coitipensation,  for  example  at  two 
percent  of  the  loan  amount,  while 
allowing  compensation  to  vary  from 
transaction  to  transaction  based  on  the 
loan’s  terms.  The  Board  is  not  imposing 
a  cap  on  the  amount  of  loan  originator 
compensation  that  can  be  paid  in  a 
particular  transaction.  Although  a  cap 
might  prohibit  the  most  egregious 
compensation  practices,  it  would  not 
adequately  address  the  consumer  injury 
that  the  final  rule  is  designed  to  address. 
A  cap  would  merely  create  an  upper 
limit  on  an  originator’s  compensation;  it 
would  not  prevent  a  loan  originator 
from  increasing  the  consumer’s  rate  or 
points  to  increase  the  originator’s  own 
compensation.  In  addition,  a  cap  would 
require  the  Board  to  determine  an  upper 
limit  that  is  appropriate  for  all  loans.  It 
is  unclear  how,  or  on  what  basis,  the 
Board  would  determine  the  appropriate 
cap  for  all  loans,  and,  therefore,  such  a 
cap  might  prove  arbitrary.  In  some  cases 
originators  might  not  be  fully 
compensated  for  their  work,  and  in 
other  cases  they  might  receive 
compensation  that  exceeds  the  value  of 
their  services.  Some  loan  originators 
would  simply  charge  up  to  the  cap  in  all 
cases.  For  all  of  these  reasons,  the  final 
rule  does  not  apply  a  cap  to  originator 
compensation. 

Prohibition  on  Steering 

The  Board  requested  comment  on  a 
proposal  under  §  226.36(e)(1)  that 
would  prohibit  loan  originators  from 
directing  or  “steering”  consumers  to 
loans  based  on  the  fact  that  the 
originator  will  receive  additional 
compensation,  when  that  loan  may  not 
be  in  the  consumer’s  interest.  The 
proposed  rule  was  intended  to  prevent 
circumvention  of  the  prohibition  in 
§  226.36(d)(1),  which  could  occur  if  the 
loan  originator  steered  the  consumer  to 
a  loan  with  a  higher  interest  rate  or 
higher  points  to  increase  the  originator’s 
compensation.  To  facilitate  compliance 
with  this  anti-steering  rule,  the  Board 
also  proposed  a  safe  harbor  in 
§§  226.36(e)(2)  and  (3).  Under  the  safe 
harbor,  a  loan  originator  would  be 
deemed  to  comply  with  the  anti-steering 
rule  if,  under  certain  specified 
conditions,  the  consumer  is  presented 
with  a  choice  of  loan  options  that 
include  (1)  the  lowest  interest  rate,  (2) 
the  second  lowest  interest  rate,  and  (3) 
the  lowest  total  dollar  amount  for 
origination  points  or  fees  and  discount 
points.  Proposed  commentary  provided 
additional  guidance  regarding  the 
prohibition  on  steering  and  the  safe 
harbor. 


The  Board  specifically  sought 
comment  on  whether  the  steering, 
prohibition  would  be  effective  in 
achieving  its  stated  purpose,  as  well  as 
the  feasibility  and  practicality  of  such  a 
rule,  its  enforceability,  and  any 
unintended  adverse  effects  tbe  rule 
might  have.  As  discussed  in  further 
detail  below,  the  Board  is  adopting  the 
anti-steering  rule  under  §  226.36(e)(1)  as 
proposed,  with  a  modification  to  the 
safe  harbor  provided  under 
§§  226.36(e)(2)  and  (3). 

Public  Comment.  Industry 
commenters  and  their  trade  associations 
generally  asserted  that  the  anti-steering 
prohibition,  as  well  as  the  safe  harbor, 
were  too  vague  and  would  increase 
compliance  costs  and  litigation  risk. 

They  asserted  that  these  costs  would,  in 
turn,  be  passed  on  to  consumers.  Some 
commenters  argued  that  the  anti¬ 
steering  rule  would  interfere  with  the 
loan  originator’s  ability  to  communicate 
with  consumers.  They  claimed  that  the 
prohibition  would  cause  loan 
originators  not  to  advise  their 
consumers  fully  about  possible  loan 
options.  These  commenters  urged  the 
Board  to  provide  a  safe  harbor  for 
various  disclosures  instead  of  the  anti¬ 
steering  rule.3i  A  credit  union  trade 
association  suggested  a  safe  harbor  for 
consumers  who  know  what  loan  type 
they  want,  and  for  smaller  entities  that 
may  offer  only  one  or  two  types  of 
loans. 

Consumer  advocates,  other  Federal 
banking  agencies,  members  of  Congress, 
and  state  officials  generally  supported 
the  anti-steering  proposal,  although 
some  noted  concerns  with  the  safe 
harbor  and  associated  record-keeping 
requirements.  These  commenters  stated 
that  the  practice  of  steering  consumers 
to  loans  with  less  favorable  terms 
increases  consumers’  costs  and  risk, 
increases  the  risk  to  the  market  as  a 
whole,  and  has  the  potential  to  result  in 
illegal  discrimination.  For  example,  one 
commenter  stated  that  originator 
compensation  led  to  many  borrowers 
who  qualified  for  prime  loans  being 
steered  to  subprime  loans.  This 
commenter  also  asserted  that  the  , 
compensation  practices  addressed  by 
the  rule  caused  subprime  borrowers  to 
have  reduced  access  to  loans  with  lower 
interest  rates  and  no  risky  features,  and 
contributed  significantly  to  foreclosures 
in  minority  neighborhoods. 

With  respect  to  the  safe  harbor, 
consumer  advocates,  state  officials,  and 


A  mortgage  broker  trade  association  suggested 
that  the  Board  look  to  a  House-passed  bill  that 
preceded  the  Reform  Act  for  guidance  on  its  anti¬ 
steering  rule.  For  the  reasons  discussed  above,  the 
Board’s  rule  is  consistent  with  the  Reform  Act  as 
enacted. 
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a  Federal  banking  agency  expressed 
concern  that  the  proposed  safe  harbor 
would  undermine  the  effectiveness  of 
the  prohibition  on  certain  compensation 
payments  under  §  226.36(d).  These 
commenters  stated  that  the  safe  harbor 
was  too  broad  and  would  permit 
circumvention  of  the  rule  under 
§  226.36(d)(1).  They  argued  that  the  safe 
harbor  would  create  incentives  for  “pro 
forma”  compliance,  and  weaken 
consumers’  access  to  effective  remedies. 
These  commenters  urged  the  Board  to 
eliminate  the  safe  harbor  entirely  so  that 
compliance  with  the  steering 
prohibition  could  be  determined  case- 
by-case,  based  on  whether  the  loan 
originator  could  have  offered  the 
consumer  a  loan  transaction  with  lower 
costs.  Alternatively,  they  recommended 
that  the  Board  replace  the  safe  harbor 
with  a  rebuttable  presumption  of 
compliance  that  would  only  be  available 
in  those  instances  where  the  loan 
originator  offered,  and  the  consumer 
chose,  a  “plain  vanilla  loan”  (e.g.,  a  loan 
with  a  rate  that  is  fixed  for  at  least  5 
years  with  a  competitive  interest  rate, 
points  and  fees  equal  to  2  points  or  less, 
no  prepayment  penalty,  fully  amortizing 
payments,  and  that  is  underwritten  with 
full  documentation  of  the  consumer’s 
ability  to  repay). 

Discussion.  The  Board  is  adopting  the 
anti-steering  rule  under  §  226.36(e)(1)  as 
proposed,  with  some  clarifications  to 
corresponding  comments  36(e)(l)-l 
through  -3.  The  Board  believes  an  anti¬ 
steering  rule  is  appropriate  and 
necessary  to  prevent  the  harm  that 
results  if  loan  originators  steer 
consumers  to  a  particular  transaction 
based  on  the  amount  of  compensation 
paid  to  the  originator  when  that  loan  is 
not  in  the  consumer’s  interest.  In 
addition,  the  Board  believes  the  rule  is 
necessary  to  prevent  circumvention  of 
the  prohibition  in  §  226.36(d)(1). 

Section  226.36(d)(1)  does  not  prevent  a 
loan  originator  from  directing  a 
consumer  to  transactions  from  a  single 
creditor  that  offer  greater  compensation 
to  the  originator,  while  ignoring 
possible  transactions  having  lower 
interest  rates  that  are  available  from 
other  creditors.  Consumers  generally  are 
unaware  of  yield  spread  premiums  and 
are  unable  to  appreciate  the  incentives 
such  compensation  creates  regarding  the 
loan  options  a  loan  originator  may 
choose  to  present  to  consumers. 
Unaware  of  these  financial  incentives, 
consumers  are  unable  to  engage  in 
effective  negotiation  with  loan 
originators.  Rather,  consumers  are  more 
likely  to  rely  on  a  loan  originator’s 
advice  regarding  which  loan  transaction 
will  be  in  their  interest.  Consequently, 


these  consumers  may  pay  more  for 
mortgage  credit  than  they  would 
otherwise  be  required  to  pay.  As 
discussed  above  in  part  VI.C,  the  Board 
finds  such  a  practice  to  be  unfair. 

The  final  rule  under  §  226.36(e)(1) 
prohibits  loan  originators  from  directing 
or  “steering”  a  consumer  to  consummate 
a  dwelling-secured  loan  based  on  the 
fact  that  the  originator  will  receive 
greater  compensation  from  the  creditor 
in  that  transaction  than  in  other 
transactions  the  originator  offered  or 
could  have  offered  to  the  consumer, 
unless  the  consummated  transaction  is 
in  the  consumer’s  interest.  The  rule  is 
intended  to  preserve  consumer  choice 
by  ensuring  that  consumers  have  loan 
options  that  reflect  considerations  other 
than  the  maximum  amount  of 
compensation  that  will  be  paid  to  the 
originator.  Thus,  originators  could 
violate  the  anti-steering  prohibition  if, 
for  instance,  they  direct  a  consumer  to 
a  fixed-rate  loan  option  from  a  creditor 
that  maximizes  the  originator’s 
compensation  without  providing  the 
consumer  with  an  opportunity  to  choose 
from  other  available  loans  that  have 
lower  fixed  interest  rates  with  the 
equivalent  amount  in  origination  and 
discount  points. 

Commenters  expressed  concern  that  a 
prohibition  on  steering  could  negatively 
impact  the  relationship  between  loan 
originators  and  consumers,  for  example 
by  causing  loan  originators  not  fully  to 
advise  consumers  on  available  loan 
options.  The  Board  believes,  however, 
that  the  anti-steering  rule  is  sufficiently 
flexible  to  allow  the  loan  originator  and 
consumer  to  continue  to  discuss  and 
determine  which  terms  and  conditions 
of  the  loan  transaction,  in  addition  to 
other  factors  such  as  length  of  time  until 
closing,  will  serve  the  consumer’s 
interest.  For  example,  comment 
36(e)(l)-2(ii)  makes  clear  that  the  final 
rule  does  not  require  a  loan  originator 
to  direct  a  consumer  to  consummate  the 
transaction  that  will  result  in  the  least 
amount  of  compensation  being  paid  to 
the  originator  by  the  creditor.  However, 
if  the  loan  originator  reviews  possible 
loan  offers  available  from  a  significant 
number  of  the  creditors  with  which  the 
originator  regularly  does  business,  and 
the  originator  directs  the  consumer  to 
the  transaction  that  will  result  in  the 
least  amount  of  creditor-paid 
compensation,  the  requirements  of 
§  226.36(e)  would  be  deemed  to  be 
satisfied. 

Comment  36(e)(l)-2  is  also  revised  to 
provide  additional  clarification  that 
where  a  loan  originator  directs  a 
consumer  to  a  transaction  that  will 
re.sult  in  a  greater  amount  of  creditor- 
paid  compensation  for  the  loan 


originator,  §  226.36(e)(1)  is  not  violated 
if  the  terms  and  conditions  on  that 
transaction  are  the  same  as  other 
possible  loan  offers  available  through 
the  originator,  and  for  which  the 
consumer  likely  qualifies.  Comment 
36(e)-l  is  adopted  as  proposed  to 
provide  guidance  on  compensation  that 
is  subject  to  the  anti-steering  rule. 
Comments  36(e)(l)-l  and  -3  are 
adopted  as  proposed  to  provide  further 
guidance  regarding  what  it  means  to 
“direct”  or  “steer”  a  consumer,  and 
examples  of  conduct  that  is  prohibited 
under  the  anti-steering  rule, 
respectively. 

As  discussed  above  under  the 
definition  of  a  “loan  originator,” 
employees  of  a  creditor  are  prohibited 
under  §  226.36(d)(1)  from  receiving 
compensation  that  is  based  on  the  terms 
or  conditions  of  the  loan.  Thus,  when 
originating  loans  for  the  employer- 
creditor,  the  originator  may  not  steer  the 
consumer  to  a  particular  loan  offered  by 
the  employer  to  increase  compensation. 
Accordingly,  in  these  cases,  compliance 
with  §  226.36(d)(1)  is  deemed  to  satisfy 
the  requirements  of  §  226.36(e)(1).  At 
the  same  time,  the  Board  recognizes  that 
a  creditor’s  employee  may  occasionally 
act  as  a  broker  by  forwarding  a 
consumer’s  application  to  a  creditor 
other  than  the  loan  originator’s 
employer,  such  as  when  the  employer 
does  not  offer  any  loan  products  for 
which  the  consumer  would  qualify.  If 
the  loan  originator  is  compensated  for 
arranging  the  loan  with  the  other 
creditor,  the  originator  is  not  an 
employee  of  the  creditor  in  that 
transaction  and  is  subject  to 
§  226.36(e)(1).  See  comment  36(e)(1)- 
2.ii. 

Safe  Harbor:  Loan  Options  Presented 

As  noted  above,  to  facilitate 
compliance  with  the  anti-steering  rule, 
the  Board  proposed  to  create  a  safe 
harbor  in  §§  226.36(e)(2)  and  (3).  Under 
the  proposal,  a  loan  originator  would  be 
deemed  to  comply  with  the  anti-steering 
rule  if,  under  certain  conditions,  the 
consumer  is  presented  with  a  choice  of 
loan  options  that  include  (1)  the  lowest 
interest  rate,  (2)  the  second  lowest 
interest  rate,  and  (3)  the  lowest  total 
dollar  amount  for  origination  points  or 
fees  and  discount  points.  For  the 
reasons  discussed  below,  the  Board  is 
adopting  the  proposed  safe  harbor,  with 
technical  clarifications  and  a 
modification  to  the  set  of  loan  options 
that  a  loan  originator  must  present  to 
the  consumer  to  qualify  for  the  safe 
harbor. 

Under  the  final  rule,  a  loan  originator 
is  deemed  to  have  complied  with  the 
anti-steering  rule  in  §  226.36(e)(1)  if  it 
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satisfies  each  of  three  requirements:  (1) 
For  each  type  of  transaction  in  which 
the  consumer  expressed  an  interest  (j.e.. 
a  fixed-rate,  adjustable-rate,  or  a  reverse 
mortgage),  the  consumer  is  presented 
with  and  able  to  choose  from  loan 
options  that  include  a  loan  with  the 
lowest  interest  rate,  a  loan  with  the 
lowest  total  dollar  amount  for 
origination  points  or  fees  and  discount 
points,  and  a  loan  with  the  lowest  rate 
with  no  risky  features,  such  as  a 
prepayment  penalty  or  negative 
amortization;  (2)  the  loan  options 
presented  to  the  consumer  are  obtained 
by  the  loan  originator  from  a  significant 
number  of  the  creditors  with  wdiom  the 
loan  originator  regularly  does  business; 
and  (3)  the  loan  originator  believes  iq 
good  faith  that  the  consumer  likely 
qualifies  for  the  loan  options  presented 
to  the  consumer.  The  loan  originator 
need  only  evaluate  loan  offers  that  are 
available  from  creditors  with  whom  the 
loan  originator  regularly  does  business. 
See  §§  226.36(e)(2)(i)-(iii), 
226.36(e){3)(i)(A)-(C),  and 
226.36(e)(3)(ii)  and  corresponding 
commentary. 

The  safe  harbor  is  intended  to  provide 
loan  originators  with  clear  guidance  to 
ensure  that  they  can  comply  with  the 
anti-steering  rule  in  §  226.36(e).  At  the 
same  time,  the  Board  believes  the  safe 
harbor  must  be  sufficiently  flexible  to 
ensure  consumers  are  not  unduly 
restricted  from  considering  various  loan 
options.  There  is  no  uniform  method 
available  for  determining  which  loans 
may  be  in  the  consumer’s  interest. 
Consumers  and  loan  originators 
generally  consider  various  terms  and 
conditions  in  relation  to  other  external 
factors,  such  as  how  long  the  consumer 
expects  to  hold  the  loan  or  the  creditor’s 
reputation  for  delivering  loans  within  a 
promised  timeframe.  Thus,  some 
consumers  may  reasonably  determine 
that  the  financial  risk  created  by  a 
certain  loan  feature,  for  example  shared 
equity,  is  acceptable  in  light  of  the 
loan’s  lower  interest  rate,  while  other 
consumers  may  prefer  to  accept  a  higher 
rate  to  avoid  the  risk  associated  with  a 
shared  equity  feature  (e.g.,  potential  loss 
of  future  equity).  The  Board  believes 
that  consumer  advocates’  suggestion  for 
narrowing  the  safe  harbor  to  permit  only 
one  type  of  loan  option  would  unduly 
restrict  consumer  choice  and  access  to 
credit. 

The  Board  believes,  however,  that 
there  is  merit  in  limiting  the  safe  harbor 
to  circumstances  where  the  loan 
originator  offers  a  loan  option  without 
certain  risk  features.  Such  a  requirement 
may  serve  to  deter  loan  originators  from 
steering  consumers  to  loans  with  riskier 
features  than  they  would  otherwise 


choose  simply  to  earn  greater 
compensation.  In  addition,  requiring 
loan  originators  to  present  a  loan  option 
with  the  lowest  rate  and  without  certain 
risky  features  to  obtain  the  benefit  of  the 
safe  harbor  should  place  consumers  in 
a  better  position  to  compare  more 
traditional  loans  to  loans  with  riskier 
features  and  might  result  in  more 
consumers  opting  for  “traditional”  loans. 
To  this  end,  such  a  requirement  serves 
TILA’s  purpose  of  avoiding  the 
uninformed  use  of  credit.  See  TILA 
Section  102(a),  15  U.S.C.  1601(a). 

For  these  reasons,  the  final  rule 
modifies  the  safe  harbor  to  require  that, 
in  addition  to  loan  options  with  the 
lowest  rate  and  the  lowest  total  dollar 
amount  for  origination  points  or  fees 
and  discount  points,  one  of  the  loan 
options  presented  to  a  . consumer  be  a 
loan  with  the  lowest  interest  rate  that  is 
without  any  of  the  following  features: 
Negative  amortization;  a  prepayment 
penalty;  a  balloon  payment  in  the  first 
7  years;  a  demand  feature;  shared 
equity;  or  shared  appreciation.  The  final 
rule  also  provides  that  if  the  consumer 
expresses  an  interest  in  a  reverse 
mortgage,  a  loan  without  a  prepayment 
penalty,  or  a  shared-equity  or  shared- 
appreciation  feature  musfbe  presented. 
See  §  226.36(e)(3)(i)(B).  This  loan  option 
requirement  replaces  the  requirement 
under  the  proposal  to  offer  the 
consumer  a  loan  option  with  the  second 
lowest  rate.  In  technical  revisions, 

§§  226.36(e)(2)  and  (e)(3)(i)  are  further 
clarified  that  to  obtain  the  safe  harbor, 
loan  originators  must  present  loan 
options  to  the  consumer  that  include  the 
loan  options  identified  in 
§  226.36(e)(3)(i);  no  substantive  change 
•  is  intended.  In  addition,  comments 
36(e)-l  through  -4  are  adopted  as 
proposed  to  provide  guidance  on  the 
application  of  the  rule. 

The  Board  believes  that  requiring  loan 
originators  to  present  loan  offers  with 
the  lowest  interest  rate  and  the  lowest 
total  dollar  amount  for  origination 
points  or  fees  and  discount  points  to 
avail  themselves  of  the  safe  harbor  will 
prevent  the  most  egregious  practices  of 
originators  steering  consumers  to  more 
expensive  loans.  Such  a  requirement 
may  also  help  to  ensure  that  consumers 
are  able  to  choose  from  low-cost  * 
alternatives.  The  Board  is  not  adopting 
the  recommendation  by  some 
commenters  to  provide  a  rebuttable 
presumption  rather  than  a  safe  harbor. 
As  noted  above,  consumers  may  choose 
loans  for  a  variety  of  reasons,  depending 
on  their  individual  circumstances  and 
preferences.  The  anti-steering  rule  is 
intended  to  deter  the  most  egregious 
practices  of  steering  consumers  to  more 
expensive  loans  simply  to  earn  greater 


compensation,  while  at  the  same  time 
preserving  consumers’  credit  options. 

The  Board  believes  that  a  presumption 
of  compliance  would  not  serve  this 
purpose  as  well  as  a  safe  harbor, 
because  creditors  could  incur  greater 
risk  by  offering  more  loan  options  to 
consumers.  See  comment  36(e)(2)-l, 
adopted  as  proposed,  clarifying  that 
there  is  no  presumption  regarding  the 
loan  originator’s  compliance  or 
noncompliance  with  §  226.36(e)(1) 
where  a  loan  originator  does  not  satisfv 
§  226.36(e)(2). 

Comment  36(e)(l)-2.i,  adopted 
substantially  as  proposed,  clarifies  that 
in  determining  whether  a  transaction  is 
in  the  consumer’s  interest,  the  loan 
originator  must  compare  that 
transaction  to  other  possible  loan  offers 
available  through  the  originator,  and  for 
which  the  loan  originator  in  good  faith 
believes  the  consumer  is  likely  to 
qualify,  at  the  time  that  transaction  was 
offered  to  the  consumer.  The  loan 
originator  need  only  evaluate  those  loan 
offers  that  are  Available  from  creditors 
with  whom  the  loan  originator  reigularly 
does  business.  That  is,  the  final  rule 
does  not  require  a  loan  originator  to 
establish  a  new  business  relationship 
with  any  creditor. 

The  Board  is  also  adopting 
§  226.36(e)(3)(iii),  as  proposed,  which 
provides  that  if  a  loan  originator 
presents  more  than  three  loans  to  the 
consumer  for  each  type  of  transaction  in 
which  the  consumer  expresses  an 
interest,  the  loan  originator  must 
highlight  the  three  loans  that  satisfy  the 
criteria  of  the  safe  harbor,  as  discussed 
above. 

Some  commenters  expressed  concern, 
however,  that  the  safe  harbor  would 
unnecessarily  require  loan  originators  to 
present  consumers  with  a  minimum  of 
three  loan  options  where  one  or  two 
loan  options  satisfied  the  criteria  set 
forth  in  §  226.36(e)(3)(i).  To  address 
these  commenters’  concerns,  the  final 
rule  includes  new  §  226.36(e)(4)  to 
provide  that  if  a  single  loan  fulfills  the 
criteria  of  all  loan  options  listed  in 
§  226.36(e)(3)(i),  loan  originators  satisfy 
the  requirements  of  the  safe  harbor  by 
presenting  that  loan  to  the  consumer. 
Thus,  loan  originators  can  present  fewer 
than  three  loans  and  satisfy 
§§  226.36(e)(2)  and  (e)"(3)(i)  if  the  loans 
presented  meet  the  criteria  of  the 
options  set  forth  in  §  226.36(e)(3). 
Furthermore,  comment  36(e)(2)-2, 
which  is  adopted  substantially  as 
proposed,  provides  additional 
clarification  that  presenting  more  than 
four  loans  for  each  transaction  type  in 
which  the  consumer  expressed  an 
interest  and  for  which  the  consumer 
likely  qualifies  would  not  likely  help 
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consumers  make  a  meaningful  choice. 

As  noted  above,  if  a  loan  originator 
presents  more  than  three  loans  to  a 
consumer,  the  loan  originator  must 
highlight  the  three  loans  that  satisfy  the 
criteria  set  out  in  the  final  rule. 

Alternatives  not  adopted.  A  Federal 
banking  agency  recommended  offering  a 
safe  harbor  if  the  loan  originator 
completed  a  trade-off  table  in  the 
RESPA  Good  Faith  Estimate  (GFE).  The 
Board  is  not  adopting  the 
recommendation  to  provide  a  safe 
harbor  for  a  completed  trade-off  table  in 
the  RESPA  GFE.  The  trade-off  table  is 
designed  to  help  consumers  understand 
the  trade-off  between  interest  rates  and 
points.  While  understanding  this  trade¬ 
off  is  beneficial,  it  is  not  sufficient,  by 
itself,  to  protect  consumers  against 
steering.  For  example,  the  trade-off  table 
would  not  highlight  that  a  loan  has  a 
prepayment  penalty  or  other  risky 
feature.  Moreover,  for  adjustable-rate 
products,  the  trade-off  table  reflects  only 
the  initial  interest  rate  and  not  the  rate 
at  first  adjustment  or  the  maximum 
possible  interest  rate.  In  some  cases,  a 
trade-off  table  might  lead  a  consumer  to 
choose  an  adjustable  rate  mortgage 
because  of  a  low  initial  rate,  without  the 
consumer  realizing  that  the  rate  could 
rapidly  and  significantly  increase. 

VII.  Mandatory  Compliance  Dates; 
Effective  Dates 

The  Board  requested  comment  on  the 
length  of  time  necessary  for  creditors  to 
implement  the  proposed  rule.  Industry 
commenters  and  their  trade  associations 
requested  an  implementation  period  of 
at  least  18  to  24  months.  The  SBA 
recommended  that  the  Board  delay 
implementation  for  at  least  18  months 
for  small  entities.  Many  of  these 
commenters  explained  that  the 
proposed  rule  involved  extensive 
revisions  to  current  business  practices 
regarding  loan  originator  compensation. 
In  contrast,  consumer  advocates  asked 
that  the  proposed  rule  become  effective 
immediately  or  at  least  very  quickly  in 
light  of  the  substantial  consumer  injury 
resulting  from  loan  originator 
compensation. 

Under  TILA  Section  105(d),  certain  of 
the  Board’s  disclosure  regulations  are  to 
have  an  effective  date  of  that  October  1 
which  follows  by  at  least  six  months  the 
date  of  promulgation.  15  U.S.C.  1604(d). 
However,  the  Board  may  at  its 
discretion  lengthen  the  implementation 
period  for  creditors  to  adjust  their  forms 
to  accommodate  new  requirements,  or 
shorten  the  period  where  the  Board 
finds  that  such  action  is  necessary  to 
prevent  unfair  or  deceptive  disclosure 
practices.  No  similar  effective  date 
requirement  exists  for  non-disclosure 


regulations.  The  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  however, 
requires  that  agency  regulations  which 
impose  additional  reporting,  disclosure 
and  other  requirements  on  insured 
depository  institutions  take  effect  on  the 
first  day  of  a  calendar  quarter  following 
publication  in  final  form.  12  U.S.C. 
4802(b). 

Compliance  with  the  final  rule  will  be 
mandatory  on  April  1,  2011.  See 
comment  36-2.  Thus,  the  final  rule 
applies  to  loan  originator  compensation 
for  transactions  subject  to  §  226.36(d) 
and  (e),  for  which  creditors  receive 
applications  on  or  after  April  1,  2011. 
The  Board  believes  that  this  will 
provide  sufficient  time  for  creditors  and 
loan  originators  to  make  the  necessary 
adjustments  to  their  compensation 
agreements  and  practices  to  conform  to 
the  final  rule.  A  longer  compliance  time 
such  as  the  18  to  24  months  suggested 
by  creditors  is  not  necessary,  given  that 
the  rulg  does  not  require  changes  to  the 
timing,  content  and  format  of  mortgage 
disclosure  forms. 

Compliance  with  the  provisions  of  the 
final  rule  is  not  required  before  the 
effective  date.  Thus,  the  final  rule  and 
the  Board’s  accompanying  analysis 
should  have  no  bearing  on  whether  the 
acts  and  practices  that  are  restricted  or 
prohibited  under  this  final  rule  are 
deemed  to  be  unfair  or  deceptive  if  they 
occur  before  the  effective  date  of  this 
rule.  Unfair  acts  or  practices  can  be 
addressed  through  case-by-case 
enforcement  actions  against  specific 
institutions  or  individuals,  through 
regulations  applying  to  all  institutions 
and  individuals,  or  both.  An 
enforcement  action  concerns  a  specific 
institution’s  or  individual’s  conduct  and 
is  based  on  all  of  the  facts  and 
circumstances  surrounding  that 
conduct.  By  contrast,  a  regulation  is 
prospective  and  applies  to  the  market  as 
a  whole,  drawing  bright  lines  that 
distinguish  broad  categories  of  conduct. 

Because  broad  regulations,  such  as 
those  in  the  final  rule,  can  require  large 
numbers  of  institutions  and  individuals 
to  make  major  adjustments  to  their 
practices,  there  could  be  more  harm  to 
consumers  than  benefit  if  the 
regulations  were  effective  earlier  than 
the  effective  date.  If  institutions  and 
individuals  were  not  provided  a 
reasonable  time  to  make  changes  to  their 
operations  and  systems  to  comply  with 
the  final  rule,  they  would  either  incur 
excessively  large  expenses,  which 
would  be  passed  on  to  consumers,  or 
cease  engaging  in  the  regulated  activity 
altogether,  to  the  detriment  of 
consumers.  And  because  an  act  or 
practice  is  unfair  only  when  the  harm 


outweighs  the  benefits  to  consumers  or 
to  competition,  the  implementation 
period  preceding  the  effective  date  set 
forth  in  the  final  rule  is  integral  to  the 
Board’s  decision  to  restrict  or  prohibit 
certain  acts  or  practices  by  regulation. 

For  these  reasons,  acts  or  practices 
occurring  before  the  effective  date  of 
this  final  rule  will  be  judged  on  the 
totality  of  the  circumstances  under 
applicable  laws  or  regulations. 

Similarly,  acts  or  practices  occurring 
after  tbis  final  rule’s  effective  date  that 
are  not  governed  by  these  rules  will 
continue  to  be  judged  on  the  totality  of 
the  circumstances  under  applicable 
laws  or  regulations. 

VIII.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3506; 

5  CFR  1320  Appendix  A.l,  the  Board 
has  reviewed  the  final  rule  under 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
final  rule  contains  no  new  collections  of 
information  and  proposes  no 
substantive  changes  to  existing 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act. 

As  discussed  above,  on  August  26, 
2009  the  Board  published  in  the  Federal 
Register  a  notice  of  proposed 
rulemaking  to  amend  Regulation  Z.  74 
FR  43232.  The  comment  period  for  this 
notice  expired  on  December  24,  2009. 
The  Board  is  continuing  to  review  all  of 
the  comments  and  is  in  the  process  of 
developing  several  final  rules. 

The  Board  has  a  continuing  interest  in 
the  public’s  opinions  of  its  collections 
of  information.  At  any  time,  comments 
regarding  the  burden  estimate  or  any 
other  information,  including  suggestions 
for  reducing  the  burden  may  be  sent  to: 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(7100-0199),  Washington,  DC  20503. 

IX.  Final  Regulatory  Flexibility 
Analysis 

In  accordance  with  section  4(a)  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  §§601-612,  the  Board  is 
publishing  a  final  regulatory  flexibility 
analysis  for  the  amendments  to 
Regulation  Z.  The  RFA  requires  an 
agency  either  to  provide  a  final 
regulatory  flexibility  analysis  with  a 
final  rule  or  to  certify  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Under  regulations  issued  by  the 
SBA,  an  entity  is  considered  “small”  if 
it  has  $175  million  or  less  in  assets  for 
banks  and  other  depository  institutions; 
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and  $7  million  or  less  in  revenues  for 
non-bank  mortgage  lenders  and 
mortgage  brokers. ^2 

The  Board  received  a  large  number  of 
comments  contending  that  the  proposed 
rule  would  have  a  significant  impact  on 
various  businesses.  Based  on  public 
comment,  the  Board’s  own  analysis,  and 
for  the  reasons  stated  below,  the  Board  * 
believes  that  this  final  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A.  Statement  of  Need  for,  and 
Objectives  of,  the  Final  Buie 

Congress  enacted  TILA  based  on 
findings  that  economic  stability  would 
be  enhanced  and  competition  among 
consumer  credit  providers  would  be 
strengthened  by  the  informed  use  of 
Qiedit  resulting  from  consumers’ 
awareness  of  the  cost  of  credit.  One  of 
the  stated  purposes  of  TILA  is  to 
provide  a  meaningful  disclosure  of 
credit  terms  to  enable  consumers  to 
compare  credit  terms  available  in  the 
marketplace  more  readily  and  avoid  the 
uninformed  use  of  credit.  TILA  also 
contains  procedural  and  substantive 
protections  for  consumers.  TILA  directs 
the  Board  to  prescribe  regulations  to 
carry  out  the  purposes  of  the  statute. 

The  Board’s  Regulation  Z  implements 
TILA. 

Congress  enacted  HOEPA  in  1994  as 
an  amendment  to  TILA.  HOEPA 
imposed  additional  substantive 
protections  on  certain  high-cost 
mortgage  transactions.  HOEPA  also 
charged  the  Board  with  prohibiting  acts 
or  practices  in  connection  with 
mortgage  loans  that  are  unfair, 
deceptive,  or  designed  to  evade  the 
purposes  of  HOEPA,  and  acts  or 
practices  in  connection  with  refinancing 
•  of  mortgage  loans  that  are  associated 
with  abusive  lending  practices  or  are 
otherwise  not  in  the  interest  of 
borrowers. 

The  final  rule  restricts  certain  loan 
originator  compensation  practices  to 
address  problems  that  have  been 
observed  in  the  mortgage  market.  These 
restrictions  are  proposed  pursuant  to  the 
Board’s  statutory  responsibility  to 
prohibit  unfair  and  deceptive  acts  and 
practices  in  connection  with  mortgage 
loans. 

B.  Summary  of  Issues  Raised  by 
Comments  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis 

In  accordance  with  section  3(a)  of  the 
RFA,  5  U.S.C  603(a),  the  Board  prepared 
an  initial  regulatory  flexibility  analysis 
(IRFA)  in  connection  with  the  proposed 
rule,  and  acknowledged  that  the 


32  1.3  CFR  121.201. 


projected  reporting,  recordkeeping,  and 
other  compliance  requirements  of  the 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  addition, 
the  Board  recognized  that  the  precise 
compliance  costs  would  be  difficult  to 
ascertain  because  they  would  depend  on 
a  number  of  unknown  factors, 
including,  among  other  things,  the 
specifications  of  the  current  systems 
used  by  small  entities  to  administer  and 
maintain  accounts,  the  complexity  of 
the  terms  of  credit  products  that  they 
offer,  and  the  range  of  such  product 
offerings.  The  Board  sought  information 
and  comment  on  any  costs,  compliance 
requirements,  or  changes  in  operating 
procedures  arising  from  the  application 
of  the  proposed  rule  to  small  entities. 

The  Board  reviewed  comments 
submitted  by  various  entities  in  order  to 
ascertain  the  economic  impact  of  the 
proposed  rule  on  small  entities.  A 
number  of  financial  institutions  and 
mortgage  brokers  expressed  concern  that 
the  Board  had  underestimated  the  costs 
of  compliance.  In  addition,  the  SBA 
submitted  a  comment  on  the  Board’s 
IRFA.  Executive  Order  13272  directs 
Federal  agencies  to  respond  in  a  final 
rule  to  written  comments  submitted  by 
the  SBA  on  a  proposed  rule,  unless  the 
agency  certifies  that  the  public  interest 
is  not  served  by  doing  so.  The  Board’s 
response  to  the  SBA’s  comment  letter  is 
beiow.33 

Response  to  the  SBA.  The  SBA 
expressed  concern  that  the  Board’s  IRFA 
did  not  adequately  assess  the  impact  of 
the  proposed  rule  on  small  entities  as 
required  by  the  RFA.  The  SBA  urged  the 
Board  to  issue  a  new  proposal 
containing  a  revised  IRFA.  For  the 
reasons  stated  below,  the  Board  believes 
that  its  IRFA  complied  with  the 
requirements  of  the  RFA  and  the  Board 
is  proceeding  with  a  final  rule. 

The  SBA  suggested  that  the  Board 
failed  to  provide  sufficient  information 
about  the  economic  impact  of  the 
proposed  rule  and  that  the  Board’s 
request  for  public  comment  on  the  costs 
to  small  entities  of  the  proposed  rule 
was  not  appropriate.  Section  3(a)  of  the 
RFA  requires  agencies  to  publish  for 
comment  an  IRFA  which  shall  describe 
the  impact  of  the  proposed  rule  on  small 
entities.  5  U.S.C.  603(a).  In  addition, 
section  3(b)  requires  the  IRFA  to  contain 
certain  information  including  a 


33  Advocacy  commented  on  all  of  the  provisions 
in  the  Board’s  August  2009  Closed-End  Proposal. 
The  Board  is  responding  in  this  final  rule  only  to 
Advocacy’s  comments  that  relate  to  this  final  rule 
regarding  loan  originator  compensation.  The  Board 
will  respond  to  Advocacy’s  comments  on  other 
proposed  provisions  when  any  final  rules  on  those 
provisions  are  issued. 


description  of  the  projected  reporting, 
recordkeeping  and  other  compliance 
requirements  of  the  proposed  rule, 
including  an  estimate  of  the  cla.sses  of 
small  entities  which  will  be  subject  to 
the  requirement  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record.  5 
U.S.C.  603(b). 

The  Board’s  IRFA  complied  with  the 
requirements  of  the  RFA.  The  IRFA 
procedure'is  “intended  to  evoke 
commentary  from  small  businesses 
about  the  effect  of  the  rule  on  their 
activities,  and  to  require  agencies  to 
consider  the  effect  of  a  regulation  on 
those  entities.”  Cement  Kiln  Recycling 
Coalition  v.  ERA,  255  F.3d  855,  868 
(D.C.  Cir.  2001).  The  RFA  does  not 
require  that  the  Board  be  able  to  project 
the  specific  dollar  amount  that  a  rule 
will  cost  small  entities  in  order  to 
implement  the  rule;  rather  it  requires  a 
description  of  the  projected  impact  of 
the  rule  on  small  entities  and  of 
reporting,  recordkeeping,  or  compliance 
requirements.  5  U.S.C.  603(a),  603(b)(4). 
Accordingly,  the  Board  described  the 
projected  impact  of  the  proposed  rule 
and  sought  comments  from  small 
entities  themselves  on  the  effect  the 
proposed  rule  would  have  on  their 
activities.  First,  the  Board  described  the 
impact  of  the  proposed  rule  on  small 
entities  by  describing  the  rule’s 
proposed  requirements  in  detail 
throughout  the  supplementary 
information  for  the  proposed  rule. 
Second,  the  Board  described  the 
projected  compliance  requirements  of 
the  rule  in  its  IRFA,  noting  the  need  for 
small  entities  to  comply  with 
recordkeeping  requirements,  and  update 
systems  and  loan  origination 
practices. 2“* 

The  SBA  also  commented  that  the 
Board  failed  to  provide  sufficient 
information  about  the  number  of  small 
mortgage  brokers  that  may  be  impacted 
by  the  rule.  Section  3(b)(3)  of  the  RFA 
requires  the  IRFA  to  contain  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  rule  will  apply. 

5  U.S.C.  603(b)(3)  (emphasis  added). 

The  Board  provided  a  description  of  the 
small  entities  to  which  the  proposed 
rule  would  apply  and  provided  an 
estimate  of  the  number  of  small 
depository  institutions  to  which  the 
proposed  rule  would  apply.^s  The 
Board  also  provided  an  estimate  of  the 
total  number  of  mortgage  broker  entities 
and  estimated  that  most  of  these  were 


3“  74  FR  43232.  43320;  Aug.  26,  2009. 
35 /d.  at  43319-43320. 
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small  entities. 3*5  The  Board  stated  that  it 
was  not  aware  of  a  reliable  source  for 
the  total  number  of  small  entities  likely 
to  be  affected  by  the  proposal. Thus, 
the  Board  did  not  find  it  feasible  to 
estimate  their  number.  The  Board  has 
previously  requested  information  on  the 
number  of  small  entities,  including 
small  mortgage  broker  entities,  in  its 
2008  proposed  rule  under  HOEPA.^b 
Comment  letters  received  by  the  Board 
on  both  the  current  and  the  2008 
proposals,  including  the  SBA’s 
comment  letters,  have  not  provided 
additional  sources  of  information  about 
the  number  of  small  entities  affected. 

The  SBA  also  suggested  that  the 
Board’s  IRFA  did  not  sufficiently 
address  alternatives  to  the  proposed 
rule,  especially  as  they  relate  to  small 
entities.  Section  3(c)  of  the  RFA  requires 
that  an  IRFA  contain  a  description  of 
any  significant  alternatives  to  the 
proposed  rule  which  accomplish  the 
stated  objectives  of  applicable  statutes 
and  which  minimize  any  significant 
economic  impact  of  the  proposed  rule 
on  small  entities.  5  U.S.C.  603(c) 
(emphasis  added).  However,  the  Board’s 
IRFA  discusses  the  alternative  of 
improved  disclosures  and  requests 
comment  on  other  alternatives.^® 

The  SBA’s  comment  letter 
recommended  that  the  Board  replace  the 
proposed  substantive  rule  restricting 
originator  practices  with  a  requirement 
that  creditors  disclose  the  lowest 
interest  rate  they  would  accept  for  a 
given  loan.  However,  the  Board’s  IRFA 
discussion  of  the  disclosure  alternative 
indicates  why  the  Board  does  not 
believe  that  such  a  disclosure 
alternative  would  accomplish  the  stated 
objectives  of  applicable  statutes."*®  The 
Board  has  extensively  considered 
whether  additional  disclosures, 
including  disclosing  the  loan 
originator’s  compensation,  would 
achieve  the  statutory  objectives  of 
HOEPA,  and  even  proposed  such  a 
disclosure  requirement  in  the  2008 
HOEPA  Proposed  Rule."**  However, 
public  comment  on  that  proposal,  and 
consumer  testing  conducted  for  the 
Board,  provided  strong  evidence  that 
additional  disclosures  would  not 
accomplish  the  goal  of  HOEPA  and  the 


Id.  at  43319. 

^»73  FR  1672,  1720;  Jan.  9.  2008. 

Section  5(a)  of  the  RFA  pemits  an  agency  to 
perform  the  IRFA  analysis  (among  others)  in 
conjunction  with  or  as  part  of  any  other  analysis 
required  by  any  other  law  if  such  other  analysis 
satisFies  the  provisions  of  the  RFA.  5  U.S.C.  605(a). 
Other  alternatives  were.discussed  throughout  the 
supplementary  information  to  the  Board's  proposal. 

■«>  74  FR  43232,  43320;  Aug.  26.  2009. 

■*>73  FR  1672;  )an.  9,  2008. 


Board’s  proposal  to  prevent  unfair  or 
deceptive  origination  practices,  which 
led  the  Board  to  withdraw  the 
proposal.'*^  The  SBA’s  comment  letter 
asserts  that  the  disclosure  alternative 
should  be  sufficient  to  accomplish  the 
Board’s  regulatory  goals,  yet  it  fails  to 
mention  the  public  comment  or 
consumer  testing  findings  relating  to  the 
Board’s  withdrawn  2008  proposal. 

The  SBA  also  suggested  that, 
according  to  a  mortgage  broker  industry 
trade  group,  the  proposed  definition  of 
“loan  originator”  would  limit  the 
flexibility  and  loan  pricing  and  product 
options  that  small  business  entities  can 
offer.  The  SBA  urged  the  Board  to  give 
full  consideration  to  the  trade  group’s 
comments.  As  discussed  in  the 
SUPPLEMENTARY  INFORMATION  above,  the 
Board  has  carefully  considered  these 
comments.  The  final  rule  is  intended  to 
uniformly  address  the  harm  that  can 
result  from  unfair  compensation 
practices,  and  the  Board  believes  that 
providing  exemptions  for  any  set  of  loan 
originators  would  facilitate 
circumvention  of  the  rule  and 
undermine  its  objective.  Furthermore,  as 
discussed  in  the  SUPPLEMENTARY- 
INFORMATION  above,  the  final  rule  still 
affords  creditors  the  flexibility  to 
structure  loan  pricing  to  preserve  the 
potential  consumer  benefit  of 
compensating  an  originator,  or  funding 
third-party  closing  costs,  through  the 
interest  rate. 

As  the  SBA  notes,  the  Board 
requested  comment  in  the 
supplementary  information  to  the 
proposal  on  an  alternative  that  would 
permit  compensation  based  on  loan 
amount.  The  Board  is  adopting  this 
alternative  in  the  final  rule. 

Other  comments.  In  addition  to  the 
SBA’s  comment  letter,  a  number  of 
industry  commenters  expressed 
concerns  that  the  rule,  as  proposed, 
would  be  costly  to  implement,  would 
not  provide  enough  flexibility,  and 
would  not  adequately  respond  to  the 
needs  or  nature  of  their  business. 
Mortgage  brokers  argued  that  the  Board 
should  consider  alternatives  that  would 
exempt  small  entities  from  the  proposed 
rule  or  mitigate  the  application  of  the 
proposed  rule  on  small  entities.  As 
discussed  above,  the  Board  concluded 
that  these  suggestions  do  not  represent 
significant  alternatives  to  the  proposed 
rule  because  they  would  not  meet  the 
objectives  of  the  rule.  Many  of  the  issues 
raised  by  commenters  do  not  apply 
uniquely  to  small  entities  and  are 
addressed  above  in  other  parts  of  the 
SUPPLEMENTARY  INFORMATION. 


73  FR  44522;  July  30,  2008. 


C.  Description  of  Small  Entities  to 
Which  the  Final  Rule  Will  Apply 

The  final  rule  will  apply  to  all 
institutions  and  entities  that  engage  in 
originating  or  extending  closed-end, 
home-secured  credit.  The  Board  is  not 
aware  of  a  reliable  source  for  the  total 
pumber  of  small  entities  likely  to  be 
affected  by  the  final  rule,  and  the  credit 
provisions  of  TILA  and  Regulation  Z 
have  broad  applicability  to  individuals 
and  businesses  that  originate,  extend 
and  service  even  small  numbers  of 
home-secured  credit.  See  §  226. 1(c)(1). "*3 
All  small  entities  that  originate  or 
extend  closed-end  loans  secured  by  real 
property  or  a  dwelling  potentially  could 
be  subject  to  at  least  some  aspects  of  the 
final  rule. 

The  Board  can,  however,  identify 
through  data  from  Reports  of  Condition 
and  Income  (call  reports)  approximate 
numbers  of  small  depository  institutions 
that  will  be  subject  to  the  final  rule. 
According  to  March  2010  Call  Report 
data,  approximately  8,848  small 
depository  institutions  will  be  subject  to 
the  rule.  Approximately  15,899 
depository  institutions  in  the  United 
States  filed  Call  Report  data, 
approximately  11,218  of  which  had  total 
domestic  assets  of  $175  million  or  less 
and  thus  were  considered  small  entities 
for  purposes  of  the  RFA.  Of  the  3,898 
banks,  523  thrifts,  6,727  credit  unions, 
and  70  branches  of  foreign  banks  that 
filed  Call  Report  data  and  were 
considered  small  entities,  3,776  banks, 
496  thrifts,  4,573  credit  unions,  and  3 
branches  of  foreign  banks,  totaling  8,848 
institutions,  extended  mortgage  credit. 
For  purposes  of  this  Call  Report 
analysis,  thrifts  include  savings  banks, 
savings  and  loan  entities,  co-operative 
banks  and  industrial  banks. 

The  Board  cannot  identify  with 
certainty  the  number  of  small  non¬ 
depository  institutions  that  will  be 
subject  to  the  final  rule.  Home  Mortgage 
Disclosure  Act  (HMDA)  data  indicate 
that  1,507  non-depository  institutions 
(independent  mortgage  companies, 
subsidiaries  of  a  depository  institution, 
or  affiliates  of  a  bank  holding  company) 
filed  HMDA  reports  in  2009  for  2008 
lending  activities.  Based  on  the  small 
volume  of  lending  activity  reported  by 
these  institutions,  most  are  likely  to  be 
small. 


■*3  Regulation  Z  generally  applies  to  “each 
individual  or  business  that  offers  or  extends  credit 
when  four  conditions  are  met:  (i)  The  credit  is 
offered  or  extended  to  consumers;  (ii)  the  offering 
or  extension  of  credit  is  done  regularly;  (iii)  the 
credit  is  subject  to  a  finance  charge  or  is  payable 
by  a  written  agreement  in  more  than  four 
installments,  and  (iv)  the  credit  is  primarily  for 
personal,  family,  or  household  purposes.” 

§  226.1(c)(1). 
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The  final  rule  will  apply  to  mortgage 
brokers.  Loan  originators  other  than 
mortgage  brokers  that  will  be  affected  by 
the  final  rule  are  employees  of  creditors 
{or  of  brokers)  and,  as  such,  are  not 
business  entities  in  their  own  right.  In 
its  2008  proposed  rule  under  HOEPA, 

73  FR  1672,  1720;  Jan.  9,  2008,  the 
Board  noted  that,  according  to  the 
National  Association  of  Mortgage 
Brokers  (NAMB),  there  were  53,000 
mortgage  brokerage  companies  in  2004 
that  employed  an  estimated  418,700 
people.^^  The  Board  estimated  that  most 
of  these  companies  are  small  entities. 

On  the  other  hand,  the  U.S.  Census 
Bureau’s  2002  Economic  Census 
indicates  that  there  were  only  17,041 
“mortgage  and  nonmortgage  loan 
brokers”  in  the  United  States  at  that 
time.**® 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  compliance  requirements  of  the 
final  rule  are  described  in  the 
SUPPLEMENTARY  INFORMATION.  Some 
small  entities  will  be  required,  among 
other  things,  to  alter  certain  business 
practices,  develop  new  business  models, 
re-train  staff,  and  reprogram  operational 
systems  to  ensure  compliance  with  the 
final  rule.  In  addition.  Regulation  Z 
currently  requires  creditors  to  retain 
evidence  of  compliance  with  Regulation 
Z  for  two  years.  As  described  in  the 
SUPPLEMENTARY  INFORMATION,  the  final 
rule  clarifies  the  types  of  records  that 
creditors  must  retain  to  demonstrate 
compliance  with  the  rule.  The  effect  of 
the  final  rule  on  small  entities  is 
unknown.  The  final  rule  could  affect 
how  loan  originators  are  compensated 
and  will  impose  certain  related 
recordkeeping  requirements  on 
creditors.  The  precise  costs  that  the  final 
rule  will  impose  on  mortgage  creditors 
and  loan  originators  are  difficult  to 
ascertain.  As  discussed  above,  the  Board 
has  requested  information  about  the 
impact  of  the  rule  on  small  entities  but 
has  not  received  additional  sources  of 
information  about  the  number  of  small 
entities  affected  or  the  costs  to  small 
entities.  Nevertheless,  the  Board 
believes  that  these  costs  will  have  a 
significant  economic  effect  on  small 
entities,  including  small  mortgage 
creditors  and  brokers. 


http://www.namb.org/namb/ 
Industry_Facts.asp?SnID=719224934.  This  page  of 
the  NAMB  Web  site,  however,  no  longer  provides 
an  estimate  of  the  number  of  mortgage  brokerage 
companies. 

http://www.census.gov/prod/ec02/ 
ec0252alus.pdf  (NAICS  code  522310). 


E.  Steps  Taken  To  Minimize  the 
Economic  Impact  on  Small  Entities 

The  steps  the  Board  has  taken  to 
minimize  the  economic  impact  and 
compliance  burden  on  small  entities, 
including  the  factual,  policy,  and  legal 
reasons  for  selecting  the  alternatives 
adopted  and  why  each  one  of  the  other 
significant  alternatives  was  not 
accepted,  are  described  above  in  the 
SUPPLEMENTARY  INFORMATION  and  in  the 
summary  of  issues  raised  by  the  public 
comments  in  response  to  the  proposal’s 
IRFA.  For  example,  the  Board  has 
adopted  an  alternative  that  permits  loan 
originator  compensation  to  be  based  on 
loan  amount.  The  SBA  and  small  entity 
commenters  stated  that  this  alternative 
would  be  less  burdensome  and  would 
provide  more  flexibility  to  small  entity 
loan  originators.  In  addition,  the  final 
rule  does  not  apply  to  open-end  credit 
or  timeshare  plans,  and  the  final  rule 
does  not  extend  the  record  retention 
requirement  to  persons  other  than  the 
creditor  who  pays  loan  originator 
compensation.  The  Board  believes  that 
these  provisions  minimize  the 
significant  economic  impact  on  small 
entities  while  still  meeting  the  stated 
objectives  of  HOEPA  and  TILA. 

List  of  Subjects  in  12  CFR  Part  226  ' 

Advertising,  Consumer  protection. 
Federal  Reserve  System,  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Truth  in  lending. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  Regulation 
Z,  12  CFR  part  226,  as  set  forth  below: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

■  1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604, 
1637(c)(5),  and  1639(1);  Pub  L.  111-24  §  2, 

123  Stat.  1734. 

Subpart  A — General 

■  2.  Section  226.1  is  amended  by 
revising  paragraphs  (b)  and  (d)(5)  to 
read  as  follows: 

§226.1  Authority,  purpose,  coverage, 
organization,  enforcement,  and  liability. 

■k  *  *  -k  * 

(b)  Purpose.  The  purpose  of  this 
regulation  is  to  promote  the  informed 
use  of  consumer  credit  by  requiring 
disclosures  about  its  terms  and  cost.  The 
regulation  also  includes  substantive 
protections.  It  gives  consumers  the  right 
to  cancel  certain  credit  transactions  that 
involve  a  lien  on  a  consumer’s  principal 


dwelling,  regulates  certain  credit  card 
practices,  and  provides  a  means  for  fair 
and  timely  resolution  of  credit  billing 
disputes.  The  regulation  does  not 
generally  govern  charges  for  consumer 
credit,  except  that  several  provisions  in 
Subpart  G  set  forth  special  rules 
addressing  certain  charges  applicable  to 
credit  card  accounts  under  an  open-end 
(not  home-secured)  consumer  credit 
plan.  The  regulation  requires  a 
maximum  interest  rate  to  be  stated  in 
variable-rate  contracts  secured  by  the 
consumer’s  dwelling.  It  also  imposes 
limitations  on  home-equity  plans  that 
are  subject  to  the  requirements  of 
§  226.5b  and  mortgages  that  are  subject 
to  the  requirements  of  §  226.32.  The 
regulation  prohibits  certain  acts  or  ’ 
practices  in  connection  with  credit 
secured  by  a  dwelling  in  §  226.36,  and 
credit  secured  by  a  consumer’s  principal 
dwelling  in  §  226.35.  The  regulation 
also  regulates  certain  practices  of 
creditors  who  extend  private  education 
loans  as  defined  in  §  226.46(b)(5). 
***** 

(d)  *  *  * 

(5)  Subpart  E  contains  special  rules 
for  mortgage  transactions.  Section 
226.32  requires  certain  disclosufes  and 
provides  limitations  for  closed-end 
loans  that  have  rates  or  fees  above 
specified  amounts.  Section  226.33 
requires  special  disclosures,  including 
the  total  annual  loan  cost  rate,  for 
reverse  mortgage  transactions.  Section 
226.34  prohibits  specific  acts  and 
practices  in  connection  with  closed-end 
mortgage  transactions  that  are  subject  to 
§  226.32.  Section  226.35  prohibits 
specific  acts  and  practices  in  connection 
with  closed-end  higher-priced  mortgage 
loans,  as  defined  in  §  226.35(a).  Section 
226.36  prohibits  specific  acts  and 
practices  in  connection  with  an 
extension  of  credit  secured  by  a 
dwelling. 

***** 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

■  3.  Section  226.36  is  amended  by: 

■  A.  Revising  the  section  heading; 

■  B.  Revising  paragraph  (a); 

■  C.  Redesignating  paragraph  (d)  as 
paragraph  (f)  and  revising  it;  and 

■  D.  Adding  new  paragraphs  (d)  and  (e). 

The  additions  and  revisions  read  as 

follows: 

§226.36  Prohibited  acts  or  practices  in 
connection  with  credit  secured  by  a 
dwelling. 

(a)  Loan  originator  and  mortgage 
broker  defined.  (1)  Loan  originator.  For 
purposes  of  this  section,  the  term  “loan 
originator”  means  with  respect  to  a 
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particular  transaction,  a  person  who  for 
compensation  or  other  monetary  gain,  or 
in  expectation  of  compensation  or  other 
monetary  gain,  arranges,  negotiates,  or 
otherwise  obtains  an  extension  of 
consumer  credit  for  another  person.  The 
term  “loan  originator”  includes  an 
employee  of  the  creditor  if  the  employee 
meets  this  definition.  The  term  “loan 
originator”  includes  the  creditor  only  if 
the  creditor  does  not  provide  the  funds 
for  the  transaction  at  consummation  out 
of  the  creditor’s  own  resources, 
including  drawing  on  a  bona  fide 
warehouse  line  of  credit,  or  out  of 
deposits  held  by  the  creditor. 

(2)  Mortgage  broker.  For  purposes  of 
this  section,  a  mortgage  broker  with 
respect  to  a  particular  transaction  is  any 
loan  originator  that  is  not  an  employee 
of  the  creditor. 

ic  -k  Ic  ic  ic 

(d)  Prohibited  payments  to  loan 
originators.  (1)  Payments  based  on 
transaction  terms  or  conditions,  (i)  In 
connection  with  a  consumer  credit 
transaction  secured  by  a  dwelling,  no 
loan  originator  shall  receive  and  no 
person  shall  pay  to  a  loan  originator, 
directly^or  indirectly,  compensation  in 
an  amount  that  is  based  on  any  of  the 
transaction’s  terms  or  conditions. 

(ii)  For  purposes  of  this  paragraph 
(d)(1),  the  amount  of  credit  extended  is 
not  deemed  to  be  a  transaction  term  or 
condition,  provided  compensation 
received  by  or  paid  to  a  loan  originator, 
directly  or  indirectly,  is  based  on  a  fixed 
percentage  of  the  amount  of  credit 
extended;  however,  such  compensation 
may  be  subject  to  a  minimum  of 
maximum  dollar  amount. 

(iii)  This  paragraph  (d)(1)  shall  not 
apply  to  any  transaction  in  which 
paragraph  (d)(2)  of  this  section  applies. 

(2)  Payments  by  persons  other  than 
consumer.  If  any  loan  originator 
receives  compensation  directly  from  a 
consumer  in  a  consumer  credit 
transaction  secured  by  a  dwelling: 

(i)  No  loan  originator  shall  receive 
compensation,  directly  or  indirectly, 
from  any  person  other  than  the 
consumer  in  connection  with  the 
transaction;  and 

(ii)  No  person  who  knows  or  has 
reason  to  know  of  the  consumer-paid 
compensation  to  the  loan  originatoif 
(other  than  the  consumer)  shall  pay  any 
compensation  to  a  loan  originator, 
directly  or  indirectly,  in  connection 
with  the  transaction. 

(3)  Affiliates.  For  purposes  of  this 
paragraph  (d),  affiliates  shall  be  treated 
as  a  single  “person.” 

(e)  Prohibition  on  steering.  (1) 

General.  In  connection  with  a  consumer 
credit  transaction  secured  by  a  dwelling. 


a  loan  originator  shall  not  direct  or 
“steer”  a  consumer  to  consummate  a 
transaction  based  on  the  fact  that  the 
originator  will  receive  greater 
compensation  from  the  creditor  in  that 
transaction  than  in  other  transactions 
the  originator  offered  or  could  have 
offered  to  the  consumer,  unless  the 
consummated  transaction  is  in  the 
consumer’s  interest. 

(2)  Permissible  transactions.  A 
transaction  does  not  violate  paragraph 
(e)(1)  of  this  section  if  the  consumer  is 
presented  with  loan  options  that  meet 
the  conditions  in  paragraph  (e)(3)  of  this 
section  for  each  type  of  transaction  in 
which  the  consumer  expressed  an 
interest.  For  purposes  of  paragraph  (e)  of 
this  section,  the  term  “type  of 
transaction”  refers  to  whether: 

(i)  A  loan  has  an  annual  percentage 
rate  that  cannot  increase  after 
consummation; 

(ii)  A  loan  has  an  annual  percentage 
rate  that  may  increase  after 
consummation;  or 

(iii)  A  loan  is  a  reverse  mortgage. 

(3)  Loan  options  presented.  A 
transaction  satisfies  paragraph  (e)(2)  of 
this  section  only  if  the  loan  originator 
presents  the  loan  options  required  by 
that  .paragraph  and  all  of  the  following 
conditions  are  met: 

(i)  The  loan  originator  must  obtain 
loan  options  from  a  significant  number 
of  the  creditors  with  which  the 
originator  regularly  does  business  and, 
for  each  type  of  transaction  in  which  the 
consumer  expressed  an  interest,  must 
present  the  consumer  with  loan  options 
that  include: 

(A)  The  loan  with  the  lowest  interest 
rate; 

(B)  The  loan  with  the  lowest  interest 
rate  without  negative  amortization,  a 
prepayment  penalty,  interest-only 
payments,  a  balloon  payment  in  the  first 
7  years  of  the  life  of  the  loan,  a  demand 
feature,  shared  equity,  or  shared 
appreciation;  or,  in  the  case  of  a  reverse 
mortgage,  a  loan  without  a  prepayment 
penalty,  or  shared  equity  or  shared 
appreciation;  and 

(C)  The  loan  with  the  lowest  total 
dollar  amount  for  origination  points  or 
fees  and  discount  points. 

(ii)  The  loan  originator  must  have  a 
good  faith  belief  that  the  options 
presented  to  the  consumer  pursuant  to 
paragraph  (e)(3)(i)  of  this  section  are 
loans  for  which  the  consumer  likely 
qualifies. 

(iii)  For  each  type  of  transaction,  if  the 
originator  presents  to  the  consumer 
more  than  three  loans,  the  originator 
must  highlight  the  loans  that  satisfy  the 
criteria  specified  in  paragraph  (e)(3)(i)  of 
this  section. 


(4)  Number  of  loan  options  presented. 
The  loan  originator  can  present  fewer 
than  three  loans  and  satisfy  paragraphs 
(e)(2)  and  (e)(3)(i)  of  this  section  if  the 
loan(s)  presented  to  the  consumer 
satisfy  the  criteria  of  the  options  in 
paragraph  (e)(3)(i)  of  this  section  and 
the  provisions  of  paragraph  (e)(3)  of  this 
section  are  otherwise  met. 

(f)  This  section  does  not  apply  to  a 
home-equity  line  of  credit  subject  to 
§  226.5b.  Section  226.36(d)  and  (e)  do 
not  apply  to  a  loan  that  is  secured  by  a 
consumer’s  interest  in  a  timeshare  plan 
described  in  11  U.S.C.  10l(53D). 

■  4.  In  Supplement  I  to  Part  226: 

■  A.  Under  Section  226.25 — Record 
Retention,  25(a)  General  rule,  new 
paragraph  5  is  added. 

■  B.  Under  Section  226.36 — Prohibited 
Acts  or  Practices  in  Connection  With 
Credit  Secured  by  a  Dwelling  , 

■  1.  Revise  the  heading; 

■  2.  Redesignate  paragraph  1  as 
paragraph  3; 

■  3.  Add  paragraphs  1  and  2; 

■  4.  Under  36(a)  Mortgage  broker 
defined,  revise  the  heading,  revise 
paragraph  1,  and  add  paragraphs  2,  3, 
and  4;  and 

■  5.  Add  entries  for  36(d)  Prohibited 
payments  to  loan  originators  and  36(e) 
Prohibition  on  steering. 

The  additions  and  revisions  read  as 
follows: 

Supplement  I  To  Part  226 — Official 
Staff  Interpretations 
*  ★  *  ★  * 

Subpart  D — Miscellaneous 

***** 

Section  226.25 — Record  Retention 

25(a)  General  rule. 
***** 

5.  Prohibited  payments  to  loan  originators. 
For  each  transaction  subject  to  the  loan 
originator  compensation  provisions  in 
§  226.36(d)(1),  a  creditor  should  maintain 
records  of  the  compensation  it  provided  to 
the  loan  originator  for  the  transaction  as  well 
as  the  compensation  agreement  in  effect  on 
the  date  the  interest  rate  was  set  for  the 
transaction.  See  §  226.35(a)  and  comment 
35(a)(2)(iii)-3  for  additional  guidance  on 
when  a  transaction’s  rate  is  set.  For  example, 
where  a  loan  originator  is  a  mortgage  broker, 
a  disclosure  of  compensation  or  other  broker 
agreement  required  by  applicable  state  law 
that  complies  with  §  226.25  would  be 
presumed  to  be  a  record  of  the  amount 
actually  paid  to  the  loan  originator  in 
connection  with  the  transaction. 
***** 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

***** 
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Section  226.36 — Prohibited  Acts  or 
Practices  in  Connection  with  Credit 
Secured  by  a  Dwelling 

1.  Scope  of  coverage.  Sections  226.36(b) 
and  (c)  apply  to  closed-end  consumer  credit 
transactions  secured  by  a  consumer’s 
principal  dwelling.  Sections  226.36(d)  and 
(e)  apply  to  closed-end  consumer  credit 
transactions  secured  by  a  dwelling.  Sections 
226.36(d)  and  (e)  apply  to  closed-end  loans 
secured  by  first  or  subordinate  liens,  and 
reverse  mortgages  that  are  not  home-equity 
lines  of  credit  under  §  226.5b.  See  §  226.36(f) 
for  additional  restrictions  on  the  scope  of  this 
section,  and  §§  226.1(c)  and  226.3(a)  and 
corresponding  commentary  for  further 
discussion  of  extensions  of  credit  subject  to 
Regulation  Z. 

2.  Mandatory  compliance  date  for 

§§  226.36(d)  and  (e).  The  final  rules  on  loan 
originator  compensation  in  §  226.36  apply  to 
transactions  for  which  the  creditor  receives 
an  application  on  or  after  April  1,  2011.  For 
example,  assume  a  mortgage  broker  takes  an 
application  on  March  10,  2011,  which  the 
creditor  receives  on  March  25,  2011.  This 
transaction  is  not  covered.  If,  however,  the 
creditor  does  not  receive  the  application 
until  April  5,  2011,  the  transaction  is 
covered. 

***** 

36(a)  Loan  originator  and  mortgage  broiler 
defined. 

1.  Meaning  of  loan  originator,  i.  General. 
Section  226.36(a)  provides  that  a  loan 
originator  is  any  person  who  for 
compensation  or  other  monetary  gain 
arranges,  negotiates,  or  otherwise  obtains  an 
extension  of  consumer  credit  for  another 
person.  Thus,  the  term  “loan  originator” 
includes  employees  of  a  creditor  as  well  as 
employees  of  a  mortgage  broker  that  satisfy 
this  definition.  In  addition,  the  definition  of 
loan  originator  expressly  includes  any 
creditor  that  satisfies  the  definition  of  loan 
originator  but  makes  use  of  “table  funding” 
by  a  third  party.  See  comment  36(a)-l.ii 
below  discussing  table  funding.  Although 
consumers  may  sometimes  arrange,  negotiate, 
or  otherwise  obtain  extensions  of  consumer 
credit  on  their  own  behalf,  in  such  cases  they 
do  not  do  so  for  another  person  or  for 
compensation  or  other  monetary  gain,  and 
therefore  are  not  loan  originators  under  this 
section.  (Under  §  226.2(a)(22),  the  term 
“person”  means  a  natural  person  or  an 
organization.) 

ii.  Table  funding.  Table  funding  occurs 
when  the  creditor  does  not  provide  the  funds 
for  the  transaction  at  consummation  out  of 
the  creditor’s  own  resources,  including 
drawing  on  a  bona  fide  warehouse  line  of 
credit,  or  out  of  deposits  held  by  the  creditor. 
Accordingly,  a  table-funded  transaction  is 
consummated  with  the  debt  obligation 
initially  payable  by  its  terms  to  one  person, 
but  another  person  provides  the  funds  for  the 
transaction  at  consummation  and  receives  an 
immediate  assignment  of  the  note,  loan 
contract,  or  other  evidence  of  the  debt 
obligation.  Although  §  226.2(a)(17)(i)(B) 
provides  that  a  person  to  whom  a  debt 
obligation  is  initially  payable  on  its  face 
generally  is  a  creditor,  §  226.36(a)(1)  provides 
that,  solely  for  the  purposes  of  §  226.36,  such 


a  person  is  also  considered  a  loan  originator. 
The  creditor  is  not  considered  a  loan 
originator  unless  table  funding  occurs.  For 
example,  if  a  person  closes  a  loan  in  its  own 
name  but  does  not  fund  the  loan  from  its  own 
resources  or  deposits  held  by  it  because  it 
assigns  tbe  loan  at  consummation,  it  is 
considered  a  creditor  for  purposes  of 
Regulation  Z  and  also  a  loan  originator  for 
purposqg  of  §  226.36.  However,  if  a  person 
closes  a  loan  in  its  own  name  and  draws  on 
a  bona  fide  warehouse  line  of  credit  to  make 
the  loan  at  consummation,  it  is  considered  a 
creditor,  not  a  loan  originator,  for  purposes 
of  Regulation  Z,  including  §  226.36. 

iii.  Servicing.  The  definition  of  “loan 
originator”  does  not  apply  to  a  loan  servicer 
when  the  servicer  modifies  an  existing  loan 
on  behalf  of  the  current  owner  of  the  loan. 

The  rule  only  applies  to  extensions  of 
consumer  credit  and  does  not  apply  if  a 
modification  of  an  existing  obligation’s  terms 
does  not  constitute  a  refinancing  under 
§  226.20(a). 

2.  Meaning  of  mortgage  broker.  For 
purposes  of  §  226.36,  with  respect  to  a 
particular  transaction,  the  term  “mortgage 
broker”  refers  to  a  loan  originator  who  is  not 
an  employee  of  the  creditor.  Accordingly,  the 
term  “mortgage  broker”  includes  companies 
that  engage  in  the  activities  described  in 

§  226.36(a)  and  also  includes  employees  of 
such  companies  that  engage  in  these 
activities.  Section  226.36(d)  prohibits  certain 
payments  to  a  loan  originator.  These 
prohibitions  apply  to  payments  made  to  all 
loan  originators,  including  payments  made  to 
mortgage  brokers,  and  payments  made  by  a 
company  acting  as  a  mortgage  brqker  to  its 
employees  who  are  loan  originators. 

3.  Meaning  of  creditor.  For  purposes  of 
§  226.36(d)  and  (e),  a  creditor  means  a 
creditor  that  is  not  deemed  to  be  a  loan 
originator  on  the  transaction  under  this 
section.  Thus,  a  person  that  closes  a  loan  in 
its  own  name  (but  another  person  provides 
the  funds  for  the  transaction  at 
consummation  and  receives  an  immediate 
assignment  of  the  note,  loan  contract,  or 
other  evidence  of  the  debt  obligation)  is 
deemed  a  loan  originator,  not  a  creditor,  for 
purposes  of  §  226.36.  However,  that  person  is 
still  a  creditor  for  all  other  purposes  of 
Regulation  Z. 

4.  Managers  and  administrative  staff.  For 
purposes  of  §  226.36,  managers, 
administrative  staff,  and  similar  individuals 
who  are  employed  by  a  creditor  or  loan 
originator  but  do  not  arrange,  negotiate,  or 
otherwise  obtain  an  extension  of  credit  for  a 
consumer,  and  whose  compensation  is  not 
based  on  whether  any  particular  loan  is 
originated,  are  not  loan  originators. 
***** 

36(d)  Prohibited  payments  to  loan 
originators. 

1.  Persons  covered.  Section  226.36(d) 
prohibits  any  person  (including  the  creditor) 
from  paying  compensation  to  a  loan 
originator  in  connection  with  a  covered 
credit  transaction,  if  the  amount  of  the 
payment  is  based  on  any  of  the  transaction’s 
terms  or  conditions.  For  example,  a  person 
that  purchases  a  loan  from  the  creditor  may 
not  compensate  the  loan  originator  in  a 
manner  that  violates  §  226.36(d). 


2.  Mortgage  brokers.  The  payments  made 

■by  a  company  acting  as  a  mortgage  broker  to 
its  employees  who  are  loan  originators  are 
subject  to  the  section’s  prohibitions.  For 
example,  a  mortgage  broker  may  not  pay  its 
employee  more  for  a  transaction  with  a  7 
percent  interest  rate  than  for  a  transaction 
with  a  6  percent  interest  rate. 

36(d)(  1 )  Payments  based  on  transaction 
terms  and  conditions. 

1.  Compensation,  i.  General.  For  purposes 
of  §  226.36(d)  and  (e),  the  term 
“compensation”  includes  salaries, 
commissions,  and  any  financial  or  similar 
incentive  provided  to  a  loan  originator  that 
is  based  on  any  of  the  terms  or  conditions  of 
the  loan  originator’s  transactions.  See 
comment  36(d)(1)— 3  for  examples  of  types  of 
compensation  that  are  not  covered  by 
§  226.36(d)  and  (e).  For  example,  the  term 
“compensation”  includes: 

A.  An  annual  or  other  periodic  bonus;  or 

B.  Awards  of  merchandise,  services,  trips, 
or  similar  prizes. 

ii.  Name  of  fee.  Compensation  includes 
amounts  the  loan  originator  retains  and  is  not 
dependent  on  the  label  or  name  of  any  fee 
imposed  in  connection  with  the  transaction. 
For  example,  if  a  loan  originator  imposes  a 
“processing  fee”  in  connection  with  the 
transaction  and  retains  such  fee,  it  is  deemed 
compensation  for  purposes  of  §  226.36(d)  and 
(e),  whether  the  originator  expends  the  time 
to  process  the  consumer’s  application  or.  uses 
the  fee  for  other  expenses,  such  as  overhead. 

iii.  Amounts  for  third-party  charges. 
Compensation  includes  amounts  the  loan 
originator  retains,  but  does  not  include 
amounts  the  originator  receives  as  payment 
for  bona  fide  and  reasonable  third-party 
charges,  such  as  title  insurance  or  appraisals. 
In  some  cases,  amounts  received  for  payment 
for  third-party  charges  may  exceed  the  actual 
charge  because,  for  example,  the  originator 
cannot  determine  with  accuracy  what  the 
actual  charge  will  be  before  consummation. 

In  such  a  case,  the  difference  retained  by  the 
originator  is  not  deemed  compensation  if  the 
third-party  charge  imposed  on  the  consumer 
was  bona  fide  and  reasonable,  and  also 
complies  with  state  and  other  applicable  law. 
On  tbe  other  hand,  if  the  originator  marks  up 

•  a  third-party  charge  (a  practice  known  as 
“upcharging”),  and  the  originator  retains  the 
difference  between  the  actual  charge  and  the 
marked-up  charge,  the  amount  retained  is 
compensation  for  purposes  of  §  226.36(d)  and 
(e).  For  example: 

A.  Assume  a.loan  originator  charges  the 
consumer  a  $400  application  fee  that 
includes  $50  for  a  credit  report  and  $350  for 
an  appraisal.  Assume  that  $50  is  the  amount 
the  creditor  pays  for  the  credit  report.  At  the 
time  the  loan  originator  imposes  the 
application  fee  on  the  consumer,  the  loan 
originator  is  uncertain  of  the  cost  of  the 
appraisal  because  the  originator  may  choose 
from  appraisers  that  charge  between  $300  to 
$350  for  appraisals.  Later,  the  cost  for  the 
appraisal  is  determined  to  be  $300  for  this 
consumer’s  transaction.  In  this  case,  the  $50 
difference  between  tbe  $400  application  fee 
imposed  on  the  consumer  and  the  actual 
$350  cost  for  the  credit  report  and  appraisal 
is  not  deemed  compensation  for  purposes  of 
§  226.36(d)  and  (e),  even  though  the  $50  is 
retained  by  the  loan  originator. 
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B.  Using  the  same  example  in  comment 
36(d)(l)-l.iii.A  above,  the  $50  difference 
would  be  compensation  for  purposes  of 
§  226.36(d)  and  (e)  if  the  appraisers  from 
whom  the  originator  chooses  charge  fees 
between  $250  and  $300. 

2.  Examples  of  compensation  that  is  based 
on  transaction  terms  or  conditions.  Section 
226.36(d)(1)  prohibits  loan  originator 
compensation  that  is  based  on  the  terms  or 
conditions  of  the  loan  originator’s 
transactions.  For  example,  the  rule  prohibits 
compensation  to  a  loan  originator  for  a 
transaction  based  on  that  transaction’s 
interest  rate,  annual  percentage  rate,  loan-to- 
value  ratio,  or  the  existence  of  a  prepayment 
penalty.  The  rule  also  prohibits 
compensation  based  on  a  factor  that  is  a 
proxy  for  a  transaction’s  terms  or  conditions. 
For  example,  a  consumer’s  credit  score  or 
similar  representation  of  credit  risk,  such  as 
the  consumer’s  debt-to-income  ratio,  is  not 
one  of  the  transaction’s  terms  or  conditions. 
However,  if  a  loan  originator’s  compensation 
varies  in  whole  or  in  part  with  a  factor  that 
serv'es  as  a  proxy  for  loan  terms  or 
conditions,  then  the  originator’s 
compensation  is  based  on  a  transaction’s 
terms  or  conditions.  To  illustrate,  assume 
that  consumer  A  and  consumer  B  receive 
loans  from  the  same  loan  originator  and  the 
same  creditor.  Consumer  A  has  a  credit  score 
of  650,  and  consumer  B  has  a  credit  score  of 
800.  Consumer  A’s  loan  has  a  7  percent 
interest  rate,  and  consumer  B’s  loan  has  a  6*72 
percent  interest  rate  because  of  the 
consumers’  different  credit  scores.  If  the 
creditor  pays  the  loan  originator  $1,500  in 
compensation  for  consumer  A’s  loan  and 
$1,000  in  compensation  for  consumer  B’s 
loan'  because  the  creditor  varies 
compensation  payments  in  whole  or  in  part 
with  a  consumer’s  credit  score,  the 
originator’s  compensation  wmuld  be  based  on 
the  transactions’  terms  or  conditions. 

3.  Examples  of  compensation  not  based  on 
transaction  terms  or  conditions.  The 
following  are  only  illustrative  examples  of 
compensation  methods  that  are  permissible 
(unless  otherwise  prohibited  by  applicable 
law),  and  not  an  exhaustive  list. 

Compensation  is  not  based  on  the 
transaction’s  terms  or  conditions  if  it  is  based 
on.  for  example: 

i.  The  loan  originator’s  overall  loan  volume 
(i.e.,  total  dollar  amount  of  credit  extended  or 
total  number  of  loans  originated),  delivered 

■  to  the  creditor. 

ii.  The  long-term  performance  of  the 
originator’s  loans. 

iii.  An  hourly  rate  of  pay  to  compensate  the 
originator  for  the  actual  number  of  hours 
worked. 

iv.  Whether  the  consumer  is  an  existing 
customer  of  the  creditor  or  a  new  customer. 

V.  A  payment  that  is  fixed  in  advance  for 
every  loan  the  originator  arranges  for  the 
creditor  {e.g.,  $600  for  every  loan  arranged  for 
the  creditor,  or  $1,000  for  the  fir.st  1,000 
loans  arranged  and  $500  for  each  additional 
loan  arranged). 

vi.  The  percentage  of  applications 
submitted  by  the  loan  originator  to  the 
creditor  that  result  in  consummated 
transactions. 

vii.  The  quality  of  the  loan  originator’s  loan 
files  (e.g.,  accuracy  and  completeness  of  the 


loan  documentation)  submitted  to  the 
creditor. 

viii.  A  legitimate  business  expense,  such  as 
fixed  overhead  costs. 

ix.  Compensation  that  is  based  on  the 
amount  of  credit  extended,  as  permitted  by 
§  226.36(d)(l)(ii).  See  comment  36(d)(l)-9 
discussing  compensation  based  on  the 
amount  of  credit  extended. 

4.  Creditor’s  flexibility  in  setting  loan 
terms.  Section  226.36(d)(1)  does  not  limit  a 
creditor’s  ability  to  offer  a  higher  interest  rate 
in  a  transaction  as  a  means  for  the  consumer 
to  finance  the  payment  of  the  loan 
originator’s  compensation  or  other  costs  that 
the  consumer  would  otherwise  be  required  to 
pay  directly  (either  in  cash  or  out  of  the  loan 
proceeds).  Thus,  a  creditor  may  charge  a 
higher  interest  rate  to  a  consumer  who  will 
pay  fewer  of  the  costs  of  the  transaction 
directly,  or  it  may  offer  the  consumer  a  lower 
rate  if  the  consumer  pays  more  of  the  costs 
directly.  For  example,  if  the  consumer  pays 
half  of  the  transaction  costs  directly,  a 
creditor  may  charge  an  interest  rate  of  6 
percent  but,  if  the  consumer  pays  none  of  the 
transaction  costs  directly,  the  creditor  may 
charge  an  interest  rate  of  6.5  percent.  Section 
226.36(d)(1)  also  does  not  limit  a  creditor 
from  offering  or  providing  different  loan 
terms  to  the  consumer  based  on  the  creditor’s 
assessment  of  the  credit  and  other 
transactional  risks  involved.  A  creditor  could 
also  offer  different  consumers  varying 
interest  rates  that  include  a  constant  interest 
rate  premium  to  recoup  the  loan  originator’s 
compensation  through  increased  intere.st 
paid  by  the  consumer  (such  as  by  adding  a 
constant  0.26  percent  to  the  interest  rate  on 
each  loan). 

5.  Effect  of  modification  of  loan  terms. 
Under  §  226.36(d)(1),  a  loan  originator’s 
compensation  may  not  vary  ba.sed  on  any  of 
a  credit  transaction’s  terms  or  conditions. 
Thus,  a  creditor  mid  originator  may  not  agree 
to  set  the  originator’s  compensation  at  a 
certain  level  and  then  subsequently  lower  it 
in  selective  cases  (such  as  where  the 
consumer  is  able  to  obtain  a  lower  rate  from 
another  creditor).  When  the  creditor  offers  to 
extend  a  loan  with  specified  terms  and 
conditions  (such  as  the  rate  and  points),  the 
amount  of  the  originator’s  compensation  for 
that  transaction  is  not  subject  to  change 
(increase  or  decrease)  based  on  w’hether 
different  loan  terms  are  negotiated.  For 
example,  if  the  creditor  agrees  to  lower  the 
rate  that  was  initially  offered,  the  new  offer 
may  not  be  accompanied  by  a  reduction  in 
the  loan  originator’s  compensation. 

6.  Periodic  changes  in  loan  originator 
compensation  and  transactions’  terms  and 
conditions.  This  section  does  not  limit  a 
creditor  or  other  person  from  periodically 
revising  the  compensation  it  agrees  to  pay  a 
loan  originator.  However,  the  revised 
compensation  arrangement  must  result  in 
payments  to  the  loan  originator  that  do  not 
vary  based  on  the  terms  or  conditions  of  a 
credit  transaction.  A  creditor  or  other  person 
might  periodically  review  factors  such  as 
loan  performance,  tran.saction  volume,  as 
well  as  current  market  conditions  for 
originator  compensation,  and  prospectively 
revise  the  compensation  it  agrees  to  pay  to 

a  loan  originator.  For  example,  assume  that 


during  the  first  6  months  of  the  year,  a 
creditor  pays  $3,000  to  a  particular  loan 
originator  for  each  loan  delivered,  regardless 
of  the  loan  terms  or  conditions.  After 
considering  the  volume  of  business  produced 
by  that  originator,  the  creditor  could  decide 
that  as  of  July  1,  it  will  pay  $3,250  for  each 
loan  delivered  by  that  particular  originator, 
regardless  of  the  loan  terms  or  conditions.  No 
violation  occurs  even  if  the  loans  made  by 
the  creditor  after  July  1  generally  carry  a 
higher  interest  rate  than  loans  jnade  before 
that  date,  to  reflect  the  higher  compensation. 

7.  Compensation  received  directly  from  the 
consumer.  The  prohibition  in  §  226.36(d)(1)  * 
does  not  applyjo  transactions  in  which  any 
loan  originator  receives  compensation 
directly  from  the  consumer,  in  which  ca.se  no 
other  person  may  provide  any  compensation 
to  a  loan  originator,  directly  or  indirectly,  in 
connection  with  that  particular  transaction 
pursuant  to  §  226.36(d)(2).  Payments  to  a 
loan  originator  made  out  of  loan  proceeds  are 
considered  compensation  received  directly 
from  the  consumer,  while  payments  derived 
from  an  increased  interest  rate  are  not 
considered  compensation  received  directly 
from  the  consumer.  However,  points  paid  on 
the  loan  by  the  consumer  to  the  creditor  are 
not  considered  payments  received  directly 
from  the  consumer  whether  they  are  paid  in 
cash  or  out  of  the  loan  proceeds.  That  is,  if 
the  consumer  pays  origination  points  to  the 
creditor  and  the  creditor  compensates  the 
loan  originator,  the  loan  originator  may  not 
also  receive  compensation  directly  from  the 
consumer.  Compensation  includes  amounts 
retained  by  the  loan  originator,  but  does  not 
include  amounts  the  loan  originator  receives 
as  payment  for  bona  fide  and  reasonable 
•  third-party  charges,  such  as  title  insurance  or 
appraisals.  See  comment  36(d)(l)-l. 

8.  Record  retention.  See  comment  25(a)-5 
for  guidance  on  complying  with  the  record 
retention  requirements  of  §  226.25(a)  as  they 
apply  to  §  226.36(d)(1). 

9.  Amount  of  credit  extended.  A  loan 
originator’s  compensation  may  be  based  on 
the  amount  of  credit  extended,  subject  to 
certain  conditions.  Section  226.36(d)(1)  does 
not  prohibit  an  arrangement  under  which  a 
loan  originator  is  paid  compensation  based 
on  a  percentage  of  the  amount  of  credit 
extended,  provided  the  percentage  is  fixed 
and  does  not  vary  with  the  amount  of  credit 
extended.  However,  compen.sation  that  is 
based  on  a  fixed  percentage  of  the  amount  of 
credit  extended  may  be  subject  to  a  minimum 
and/or  maximum  dollar  amount,  as  long  as 
the  minimum  and  maximum  dollar  amounts 
do  not  vary  with  each  credit  transaction.  For 
example: 

i.  A  creditor  may  offer  a  loan  originator  1  • 
percent  of  the  amount  of  credit  extended  for 
all  loans  the  originator  arranges  for  the 
creditor,  but  not  less  than  $1,000  or  greater 
than  $5,000  for  each  loan. 

ii.  A  creditor  may  not  offer  a  loan 
originator  1  percent  of  the  amount  of  credit 
extended  for  loans  of  $300,000  or  more,  2 
percent  of  the  amount  of  credit  extended  for 
loans  between  $200,000  and  $300,000,  and  3 
percent  of  the  amount  of  credit  extended  for 
loans  of  $200,000  or  less, 

36(d)(2)  Payments  by  persons  other  than  , 
consumer. 
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1.  Compensation  in  connection  with  a 
particular  transaction.  Under  §  226.36(d)(2), 
if  any  loan  originator  receives  compensation 
directly  from  a  consumer  in  a  transaction,  no 
other  person  may  provide  any  compensation 
to  a  loan  originator,  directly  or  indirectly,  in 
connection  with  that  particular  credit 
transaction.  See  comment  36(d)(l)-7 
discussing  compensation  received  directly 
from  the  consumer.  The  restrictions  imposed 
under  §  226.36(d)(2)  relate  only  to  payments, 
such  as  commissions,  that  are  specific  to,  and 
paid  solely  in  connection  with,  the 
transaction  in  which  the  consumer  has  paid 
compensation  directly  to  a  loan  originator. 
Thus,  payments  by  a  mortgage  broker 
company  to  an  employee  in  the  form  of  a 
salary  or  hourly  wage,  which  is  not  tied  to 
a  specific  transaction,  do  not  violate 
§  226.36(d)(2)  even  if  the  consumer  directly 
pays  a  loan  originator  a  fee  in  connection 
with  a  specific  credit  transaction.  However, 
if  any  loan  originator  receives  compensation 
directly  from  the  consumer  in  connection 
with  a  specific  credit  transaction,  neither  the 
mortgage  broker  company  nor  an  employee  of 
the  mortgage  broker  company  can  receive 
compensation  from  the  creditor  in 
connection  with  that  particular  credit 
transaction. 

2.  Compensation  received  directly  from  a 
consumer.  Under  Regulation  X,  which 
implements  the  Real  Estate  Settlement 
Procedures  Act  (RESPA),  a  yield  spread 
premium  paid  by  a  creditor  to  the  loan 
originator  may  be  characterized  on  the 
RESPA  disclosures  as  a  “credit”  that  will  be 
applied  to  reduce  the  consumer’s  settlement 
charges,  including  origination  fees.  A  yield 
spread  premium  disclosed  in  this  manner  is 
not  considered  to  be  received  by  the  loan 
originator  directly  from  the  consumer  for 
purposes  of  §  226.36(d)(2). 

36(d)(3)  Affiliates. 

1.  For  purposes  of  §  226.36(d),  affiliates  are 
treated  as  a  single  “person.”  The  term 
“affiliate”  is  defined  in  §  226.32(b)(2).  For 
example,  assume  a  parent  company  has  two 
mortgage  lending  subsidiaries.  Under 
§  226.36(d)(1),  subsidiary  “A”  could  not  pay 
a  loan  originator  greater  compensation  for  a 
loan  with  an  interest  rate  of  8  percent  than 
it  would  pay  for  a  loan  with  an  interest  rate 
of  7  percent.  If  the  loan  originator  may 
deliver  loans  to  both  subsidiaries,  they  must 
compensate  the  loan  originator  in  the  same 
manner.  Accordingly,  if  the  loan  originator 
delivers  the  loan  to  subsidiary  “B”  and  the 
interest  rate  is  8  percent,  the  originator  must 
receive  the  same  compensation  that  would 
have  been  paid  by  subsidiary  A  for  a  loan 
with  a  rate  of  either  7  or  8  percent. 

36(e)  Prohibition  on  steering. 

1.  Compensation.  See  comment  36(d)(l)-l 
for  guidance  on  compensation  that  is  subject 
to  §  226.36(e). 

Paragraph  36(e)(1). 

1.  Steering.  For  purposes  of  §  226.36(e), 
directing  or  “steering”  a  consumer  to 
consummate  a  particular  credit  transaction 
means  advising,  counseling,  or  otherwise 
influencing  a  consumer  to  accept  that 
transaction.  For  such  actions  to  constitute 
steering,  the  consumer  must  actually 
consummate  the  transaction  in  questiorf. 
Thus,  §  226.36(e)(1)  does  not  address  the 


actions  of  a  loan  originator  if  the  consumer 
does  not  actually  obtain  a  loan  through  that 
loan  originator. 

2.  Prohibited  conduct.  Under 
§  226.36(e)(1),  a  loan  originator  may  not 
direct  or  steer  a  consumer  to  consummate  a 
transaction  based  on  the  fact  that  the  loan 
originator  would  increase  the  amount  of 
compensation  that  the  loan  originator  would 
receive  for  that  transaction  compared  to  other 
transactions,  unless  the  consummated 
transaction  is  in  the  consumer’s  interest. 

i.  In  determining  whether  a  consummated 
transaction  is  in  the  consumer’s  interest,  that 
transaction  must  be  compared  to  other 
possible  loan  offers  available  through  the 
originator,  if  any,  and  for  which  the 
consumer  was  likely  to  qualify,  at  the  time 
that  transaction  was  offered  to  the  consumer. 
Possible  loan  offers  are  available  through  the 
loan  originator  if  they  could  be  obtained  from 
a  creditor  with  which  the  loan  originator 
regularly  does  business.  Section  226.36(e)(1) 
does  not  require  a  loan  originator  to  establish 
a  business  relationship  with  any  creditor 
with  which  the  loan  originator  does  not 
already  do  business.  To  be  considered  a 
possible  loan  offer  available  through  the  loan 
originator,  an  offer  need  not  be  extended  by 
the  creditor;  it  need  only  be  an  offer  that  the 
creditor  likely  would  extend  upon  receiving 
an  application  from  the  applicant,  based  on 
the  creditor’s  current  credit  standards  and  its 
current  rate  sheets  or  other  similar  means  of 
communicating  its  current  credit  terms  to  the 
loan  originator.  An  originator  need  not 
inform  the  consumer  about  a  potential 
transaction  if  the  originator  makes  a  good 
faith  determination  that  the  consumer  is  not 
likely  to  qualify  for  it. 

ii.  Section  226.36(e)(1)  does  not  require  a 
loan  originator  to  direct  a  consumer  to  the 
transaction  that  will  result  in  a  Creditor 
paying  the  least  amount  of  compensation  to 
the  originator.  However,  if  the  loan  originator 
reviews  possible  loan  offers  available  from  a 
significant  number  of  the  creditors  with 
which  the  originator  regularly  does  business, 
and  the  originator  directs  the  consumer  to  the 
transaction  that  will  result  in  the  least 
amount  of  creditor-paid  compensation  for  the 
loan  originator,  the  requirements  of 
§  226.36(e)(1)  are  deemed  to  be  satisfied.  In 
the  case  where  a  loan  originator  directs  the 
consumer  to  the  transaction  that  will  result 
in  a  greater  amount  of  creditor-paid 
compensation  for  the  loan  originator, 

§  226.36(e)(1)  is  not  violated  if  the  terms  and 
conditions  on  that  transaction  compared  to 
the  other  possible  loan  offers  available 
through  the  originator,  and  for  which  the 
consumer  likely  qualifies,  are  the  same.  A 
loan  originator  who  is  an  employee  of  the 
creditor  on  a  transaction  may  not  obtain 
compensation  that  is  based  on  the 
transaction’s  terms  or  conditions  pursuant  to 
§  226.36(d)(1),  and  compliance  with  that 
provision  by  such  a  loan  originator  also 
satisfies  the  requirements  of  §  226.36(e)(1)  for 
that  transaction  with  the  creditor.  However, 
if  a  creditor’s  employee  acts  as  a  broker  by 
forwarding  a  consumer’s  application  to  a 
creditor  other  than  the  loan  originator’s 
employer,  such  as  when  the  employer  does 
not  offer  any  loan  products  for  which  the 
consumer  would  qualify,  the  loan  originator 


is  not  an  employee  of  the  creditor  in  that 
transaction  and  is  sui)ject  to  §  226.36(e)(1)  if 
the  originator  is  compensated  for  arranging 
the  loan  with  the  other  creditor. 

iii.  See  the  commentary  under 
§  226.36(e)(3)  for  additional  guidance  on 
what  constitutes  a  “significant  number  of 
creditors  with  which  a  loan  originator 
regularly  does  business”  and  guidapce  on  the 
determination  about  transactions  for  which 
“the  consumer  likely  qualifies.” 

3.  Examples.  Assume  a  loan  originator 
determines  that  a  consumer  likely  qualifies 
for  a  loan  from  Creditor  A  that  has  a  fixed 
interest  rate  of  7  percentTbut  the  loan 
originator  directs  the  consumer  to  a  loan 
from  Creditor  B  having  a  rate  of  7.5  percent. 

If  the  loan  originator  receives  more  in 
compensation  from  Creditor  B  than  the 
amount  that  would  have  been  paid  by 
Creditor  A,  the  prohibition  in  §  226.36(e)  is 
violated  unless  the  higher-rate  loan  is  in  the 
consumer’s  interest.  For  example,  a  higher- 
rate  loan  might  be  in  the  consumer’s  interest 
if  the  lower-rate  loan  has  a  prepayment 
penalty,  or  if  the  lower-rate  loan  requires  the 
consumer  to  pay  more  in  up-front  charges 
that  the  consumer  is  unable  or  unwilling  to 
pay  or  finance  as  part  of  the  loan  amount. 

36(e)(2)  Permissible  transactions. 

1.  Safe  harbors.  A  loan  originator  that 
satisfies  §  226.36(e)(2)  is  deemed  to  comply 
with  §  226.36(e)(1).  A  loan  originator  that 
does  not  satisfy  §  226.36(e)(2)  is  not  subject 
to  any  presumption  regarding  the  originator’s 
compliance  or  noncompliance  with 

§  226.36(e)(1). 

2.  Minimum  number  of  loan  options.  To 
obtain  the  safe  harbor,  §  226.36(e)(2)  requires 
that  the  loan  originator  present  loan  options 
that  meet  the  criteria  in  §  226.36(e)(3)(i)  for 
each  type  of  transaction  in  which  the 
consumer  expressed  an  interest.  As  required 
by  §  226.36(e)(3)(ii),  the  loan  originator  must 
have  a  good  faith  belief  that  the  options 
presented  are  loans  for  which  the  consumer 
likely  qualifies.  If  the  loan  originator  is  not 
able  to  form  such  a  good  faith  belief  for  loan 
options  that  meet  the  criteria  in 

§  226.36(e)(3)(i)  for  a  given  type  of 
transaction,  the  loan  originator  may  satisfy 
§  226.36(e)(2)  by  presenting  all  loans  for 
which  the  con.sumer  likely  qualifies  and  that 
meet  the  other  requirements  in  §  226.36(e)(3) 
for  that  given  type  of  transaction.  A  loan 
originator  may  present  to  the  consumer  any 
number  of  loan  options,  but  presenting  a 
consumer  more  than  four  loan  options  for 
each  type  of  transaction  in  which  the 
consumer  expres.sed  an  interest  and  for 
which  the  consumer  likely  qualifies  would 
not  likely  help  the  consumer  make  a 
meaningful  choice. 

36(e)(3)  Loan  options  presented. 

1.  Significant  number  of  creditors.  A 
significant  number  of  the  creditors  with 
which  a  loan  originator  regularly  does 
business  is  three  or  more  of  those  creditors. 

If  the  loan  originator  regularly  does  business 
with  fewer  than  three  creditors,  the  originator 
is  deemed  to  comply  by  obtaining  loan 
options  from  all  the  creditors  with  which  it 
regularly  does  business.  Under 
§226.36(e)(3)(i),  the  loan  originator  must 
obtain  loan  options  from  a  significant 
number  of  creditors  with  which  the  loan 
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originator  regularly  does  business,  but  the 
loan  originator  need  not  present  loan  options 
from  all  such  creditors  to  the  consumer.  For 
example,  if  three  loans  available  from  one  of 
the  creditors  with  which  the  loan  originator 
regularly  does  business  satisfy  the  criteria  in 
§  226.36(eK3)(i),  presenting  those  and  no 
options  from  any  other  creditor  satisfies  that 
section. 

2.  Creditors  with  which  loan  originator 
regularly  does  business.  To  qualify  for  the 
safe  harbor  in  §  226.36(e)(2),  the  loan 
originator  must  obtain  and  review  loan 
options  from  a  significant  number  of  the 
creditors  with  whichihe  loan  originator 
regularly  does  business.  For  this  purpose,  a 
loan  originator  regularly  does  business  with 
a  creditor  if: 

i.  There  is  a  written  agreement  between  the 
originator  and  the  creditor  governing  the 
originator’s  submission  of  mortgage  loan 
applications  to  the  creditor; 

ii.  The  creditor  has  extended  credit  secured 
by  a  dwelling  to  one  or  more  consumers 
during  the  current  or  previous  calendar 
month  based  on  an  application  submitted  by 
the  loan  originator;  or 

iii.  The  creditor  has  extended  credit 
secured  by  a  dwelling  twenty-five  or  more 
times  during  the  previous  twelve  calendar 
months  based  on  applications  submitted  by 
the  loan  originator.  For  this  purpose,  the 
previous  twelve  calendar  months  begin  with 
the  calendar  month  that  precedes  the  month 


in  which  the  loan  originator  accepted  the 
consumer’s  application. 

3.  Lowest  interest  rate.  To  qualify  under  the 
safe  harbor  in  §  226.36(e)(2),  for  each  type  of 
transaction  in  which  the  consumer  has 
expressed  an  interest,  the  loan  originator 
must  present  the  consumer  with  loan  options 
that  meet  the  criteria  in  §  226.36(e)(3)(i).  The 
criteria  are:  The  loan  with  the  lowest  interest 
rate;  the  loan  with  the  lowest  total  dollar 
amount  for  discount  points  and  origination 
points  or  fees;  and  a  loan  with  the  lowest 
interest  rate  without  negative  amortization,  a 
prepayment  penalty,  a  balloon  payment  in 
the  first  seven  years  of  the  loan  term,  shared 
equity,  or  shared  appreciation,  or,  in  the  case 
of  a  reverse  mortgage,  a  loan  without  a 
prepayment  penalty,  shared  equity,  or  shared 
appreciation.  To  identify  the  loan  with  the 
lowest  interest  rate,  for  any  loan  that  has  an 
initial  rate  that  is  fixed  for  at  least  five  years, 
the  loan  originator  shall  use  the  initial  rate 
that  would  be  in  effect  at  consummation.  For 
a  loan  with  an  initial  rate  that  is  not  fixed 
for  at  least  five  years: 

i.  If  the  interest  rate  varies  based  on 
changes  to  an  index,  the  originator  shall  use 
the  fully-indexed  rate  that  would  be  in  effect 
at  consummation  without  regard  to  any 
initial  discount  or  premium. 

ii.  For  a  step-rate  loan,  the  originator  shall 
use  the  highest  rate  that  would  apply  during 
the  first  five  years. 


4.  Transactions  for  which  the  consumer  '■ 
likely  qualifies.  To  qualify  under  the  safe 
harbor  in  §  226.36(e)(2),  the  loan  originator 
must  have  a  good  faith  belief  that  the  loan 
options  presented  to  the  consumer  pursuant 
to  §  226.36(e)(3)  are  transactions  for  which 
the  consumer  likely  qualifies.  The  loan 
originator’s  belief  that  the  consumer  likely 
qualifies  should  be  based  on  information 
reasonably  available  to  the  loan  originator  at 
the  time  the  loan  options  are  presented.  In 
making  this  determination,  the  loan 
originator  may  rely  on  information  provided 
by  the  consumer,  even  if  it  subsequently  is 
determined  to  be  inaccurate.  For  purposes  of 
§  226.36(e)(3),  a  loan  originator  is  not 
expected  to  know  all  aspects  of  each 
creditor’s  underwriting  criteria.  But  pricing 
or  other  information  that  is  routinely 
communicated  by  creditors  to  loan 
originators  is  considered  to  be  reasonably 
available  to  the  loan  originator,  for  example, 
rate  sheets  showing  creditors’  current  pricing 
and  the  required  minimum  credit  score  or 
other  eligibility  criteria. 

*  *  ★  *  *  • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  1,  2010. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

(FR  Doc.  2010-22161  Filed  9-23-10;  8:45  am] 
BILLING  CODE  6210-01-P 


Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010 /Proposed  Rules 


58539 


FEDERAL  RESERVE  SYSTEM 
12CFR  Part  226 
[Docket  No.  R-1390] 

Regulation  Z;  Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule;  request  for 
public  comment. 

SUMMARY:  The  Board  proposes  to  amend 
Regulation  Z,  which  implements  the 
Truth  in  Lending  Act  (TILA),  and  the 
staff  commentary  to  the  regulation,  as 
part  of  a  comprehensive  review  of 
TILA’s  rules  for  home-secured  credit. 
This  proposal  would  revise  the  rules  for 
the  consumer’s  right  to  rescind  certain 
open-end  and  closed-end  loan  secured 
by  the  consumer’s  principal  dwelling.  In 
addition,  the  proposal  contains 
revisions  to  the  rules  for  determining 
when  a  modification  of  an  existing 
closed-end  mortgage  loan  secured  by 
real  property  or  a  dwelling  is  a  new 
transaction  requiring  new  disclosures. 
The  proposal  would  amend  the  rules  for 
determining  whether  a  closed-end  loan 
secured  by  the  consumer’s  principal 
dwelling  is  a  “higher-priced”  mortgage 
loan  subject  to  the  special  protections  ih 
§  226.35.  The  proposal  would  provide 
consumers  with  a  right  to  a  refund  of 
fees  imposed  during  the  three  business 
days  following  the  consumer’s  receipt  of 
early  disclosures  for  closed-end  loans 
secured  by  real  property  or  a  dwelling. 

The  proposal  also  would  amend  the 
disclosure  rules  for  open-  and  closed- 
end  reverse  mortgages.  In  addition,  the 
proposal  would  prohibit  certain  unfair 
acts  or  practices  for  reverse  mortgages. 

A  creditor  would  be  prohibited  from 
conditioning  a  reverse  mortgage  on  the 
consumer’s  purchase  of  another 
financial  or  insurance  product  such  as 
an  annuity,  and  a  creditor  could  not 
extend  a  reverse  mortgage  unless  the 
consumer  has  obtained  counseling.  The 
proposal  also  would  amend  the  rules  for 
reverse  mortgage  advertising. 

DATES:  Comments  must  be  received  on 
or  before  December  23,  2010. 

ADDRESSES:  You  may  submit  comments, 
identified  by  Docket  No.  R-1390,  by  any 
of  the  following  methods; 

•  Agency  Web  Site:  http:// 
www.federalreserve.gov.  Follow  the 
instructions  for  submitting  comments  at 
http://www.federalreserve.gov/ 
generalinfo/foia/ProposedRegs.cfm. 

•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail: 

regs.comments@federalreserve.gov. 


Include  the  docket  number  in  the  * 
subject  line  of  the  message. 

•  FAX:  (202)  452-3819  or  (202)  452- 
3102. 

•  Mail:  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

All  public  comments  are  available 
from  the  Board’s  Web  site  at  http:// 
www.federalreserve.gov/generalinfo/ 
foia/ProposedRegs.cfm  as  submitted, 
unless  modified  for  technical  reasons. 
Accordingly,  your  comments  will  not  be 
edited  to  remove  any  identifying  or 
contact  information.  Public  comments 
may  also  be  viewed  electronically  or  in 
paper  in  Room  MP-500  of  the  Board’s 
Martin  Building  (20th  and  C  Streets, 
NW.)  between  9  a.m.  and  5  p.m.  on 
weekdays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

home-equity  lines  of  credit:  Jennifer  S. 
Benson  or  Jelena  McWilliams, 

Attorneys;  Krista  P.  Ayoub  or  John  C. 
Wood,  Counsels.  For  closed-end 
mortgages:  Jamie  Z.  Goodson,  Catherine 
Henderson,  Nikita  M.  Pastor,  Samantha 
J.  Pelosi,  or  Maureen  C.  Yap,  Attorneys; 
Paul  Mondor,  Senior  Attorney.  For 
reverse  mortgages,  Brent  Lattin  or  Lorna 
M.  Neill,  Senior  Attorneys.  Division  of 
Consumer  and  Community  Affairs, 

Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
452-2412;  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  (202)  263-4869. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  TILA  and  Regulation 
Z 

Congress  enacted  the  Truth  in 
Lending  Act  (TILA)  based  on  findings 
that  economic  stability  would  be 
enhanced  and  competition  among 
consumer  credit  providers  would  be 
strengthened  by  the  informed  use  of 
credit  resulting  from  consumers’ 
awareness  of  the  cost  of  credit.  One  of 
the  purposes  of  TILA  is  to  provide 
meaningful  disclosure  of  credit  terms  to 
enable  consumers  to  compare  credit 
terms  available  in  the  marketplace  more 
readily  and  avoid  the  uninformed  use  of 
credit. 

TILA’s  disclosures  differ  depending 
on  whether  credit  is  an  open-end 
(revolving)  plan  or  a  closed-end 
(installment)  loan.  TILA  also  contains 
procedural  and  substantive  protections 
for  consumers.  TILA  is  implemented  by 
the  Board’s  Regulation  Z.  An  Official 
Staff  Commentary  interprets  the 
requirements  of  Regulation  Z.  By 
statute,  creditors  that  follow  in  good 
faith  Board  or  official  staff 


interpretations  are  insulated  from  civil 
liability,  criminal  penalties,  or 
administrative  sanction. 

II.  Summary  of  Major  Proposed 
Changes 

The  goal  of  the  proposed  amendments 
to  Regulation  Z  is  to  update  and  make 
clarifying  changes  to  the  rules  regarding 
the  consumer’s  right  to  rescind  certain 
open-  and  closed-end  loans  secured  by 
the  consumer’s  principal  dwelling.  The 
amendments  would  also  ensure  that 
consumers  receive  TILA  disclosures  for 
modifications  to  key  loan  terms,  by 
revising  the  rules  regarding  when  a 
modification  to  an  existing  closed-end 
mortgage  loan  results  in  a  new 
transaction.  The  amendments  would 
ensure  that  prime  loans  are  not 
incorrectly  classified  as  “higher-priced 
mortgage  loans”  subject  to  special 
protections  for  subprime  loans  in  the 
Board’s  2008  HOEPA  Final  Rule  in 
§  226.35,  or  as  HOEPA  loans  under 
§  226.32.  The  proposal  would  provide 
consumers  a  right  to  a  refund  of  fees  for 
three  business  days  after  the  consumer 
receives  early  disclosures  for  closed-end 
mortgages,  ensuring  that  consumers  do 
not  feel  financially  committed  to  a 
transaction  before  they  have  had  a 
chance  to  review  the  disclosures  and 
consider  other  options. 

The  amendments  also  would  improve 
the  clarity  and  usefulness  of  disclosures 
for  open-  and  closed-end  reverse 
mortgages.  They  would  protect 
consumers  from  unfair  practices  in 
connection  with  reverse  mortgages, 
including  conditioning  a  reverse 
mortgage  on  the  consumer’s  purchase  of 
a  financial  or  insurance  product  such  as 
an  annuity,  and  originating  a  reverse 
mortgage  before  the  consumer  has 
received  independent  counseling.  A 
consumer  could  not  be  required  to  pay 
a  nonrefundable  fee  until  three  business 
days  after  the  consumer  has  received 
counseling.  Finally,  the  amendments 
would  ensure  that  advertisements  for 
reverse  mortgages  contain  balanced 
information  and  are  not  misleading. 
Many  of  the  proposed  changes  to 
disclosures  are  based  on  consumer 
testing,  which  is  discussed  in  more 
detail  below. 

The  Consumer’s  Right  to  Rescind.  The 
proposed  revisions  to  Regulation  Z 
would: 

♦  Simplify  and  improve  the  notice  of 
the  right  to  rescind  provided  to 
consumers  at  closing: 

•  Revise  the  list  of  “material 
disclosures”  that  can  trigger  the 
extended  right  to  rescind,  to  focus  on 
disclosures  that  testing  shows  are  most 
important  to  consumers;  and 
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•  Clarify  the  parties’  obligations  when 
the  extended  right  to  rescind  is  asserted, 
to  reduce  uncertainty  and  litigation 
costs. 

Loan  Modifications  That  Require  New 
TILA  Disclosure.  The  proposal  would 
provide  that  new  TILA  disclosures  are 
required  when  the  parties  to  eui  existing 
closed-end  loan  secured  by  real 
property  or  a  dwelling  agree  to  modify 
key  loan  terms,  without  reference  to 
State  contract  law. 

•  New  disclosures  would  be  required 
when,  for  example,  the  parties  agree  to 
change  the  interest  rate  or  monthly 
payment,  advance  new  money,  or  add 
an  adjustable  rate  or  other  risky  feature 
such  as  a  prepayment  penalty. 

•  Consistent  with  current  rules,  no 
new  disclosures  would  be  required  for 
modifications  reached  in  a  court 
proceeding,  and  modifications  for 
borrowers  in  default  or  delinquency, 
unless  the  loan  amount  or  interest  rate 
is  increased,  or  a  fee  is  imposed  on  the 
consumer. 

•  Certain  beneficial  modifications, 
such  as  “no  cost”  rate  and  payment 
decreases,  would  also  be  exempt  from 
the  requirement  for  new  TILA 
disclosures. 

Coverage  Test  for  2008  HOEPA  Final 
Rule  and  HOEPA.  The  Board  proposes 
to  revise  how  a  creditor  determines 
whether  a  closed-end  loan  secured  by  a 
consumer’s  principal  dwelling  is  a 
“higher-priced  mortgage  loan”  subject  to 
the  Board’s  2008  HOEPA  Final  Rule  in 
§  226.35,  and  how  points  and  fees  are 
calculated  for  coverage  under  the 
HOEPA  rules  in  §§  226.32  and  226.34. 

•  The  proposal  would  replace  the 
APR  as  the  metric  a  creditor  compares 
to  the  average  prime  offer  rate  to  ' 
determine  whether  the  transaction  is  a 
higher-priced  mortgage  loan. 

•  Creditors  instead  would  use  a 
“coverage  rate”  that  would  be  closely 
comparable  to  the  average  prime  offer 
rate,  and  would  not  be  disclosed  to 
consumers. 

•  The  proposal  would  clarify  that 
most  third  party  fees  would  not  be 
counted  towards  “points  and  fees”  that 
trigger  HOEPA  coverage. 

Consumer’s  Right  to  a  Refund  of  Fees. 
For  closed-end  loans  secured  by  real 
property  or  a  dwelling,  the  proposal 
would  require  a  creditor  to: 

•  Refund  any  appraisal  or  other  fees 
paid  by  the  consumer  (other  than  a 
credit  report  fee),  if  the  consumer 
decides  not  to  proceed  with  a  closed- 
end  mortgage  transaction  within  three 
business  days  of  receiving  the  early 
disclosures  (fees  imposed  after  this 
three-day  period  would  not  be 
refundable);  and 


•  Disclose  the  right  to  a  refund  of  fees 
to  consumers  before  they  apply  for  a 
closed-end  mortgage  loan. 

Reverse  Mortgage  Disclosures.  The 
proposal  would  require  a  creditor  to 
provide  a  consumer  with  new  and 
revised  reverse  mortgage  disclosures. 

•  Before  the  consumer  applies  for  a 
mortgage,  the  creditor  must  provide  a 
new  two-page  notice  summarizing  basic 
information  and  risks  regarding  reverse 
mortgages,  entitled  “Key  Questions  To 
Ask  about  Reverse  Mortgage  Loans;” 

•  Within  three  business  days  of 
application,  and  again  before  the  reverse 
mortgage  loan  is  consummated  (or  the 
account  is  opened,  for  an  open-end 
reverse  mortgage): 

o  Loan  cost  information  specific  to 
reverse  mortgages  that  is  integrated  with 
information  required  to  be  disclosed  for 
all  home-equity  lines  of  credit  (HELOCs) 
or  closed-end  mortgages,  as  applicable; 
and 

o  A  table  expressing  total  costs  as 
dollar  amounts,  in  place  of  the  table  of 
reverse  mortgage  “total  annual  loan  cost 
rates.” 

Required  Counseling  for  Reverse 
Mortgages.  The  proposal  would  prohibit 
a  creditor  or  other  person  from: 

•  Originating  a  reverse  mortgage 
before  the  consumer  has  obtained 
independent  counseling  fi-om  a 
counselor  that  meets  the  qualification 
standards  established  by  HUD,  or 
substantially  similar  standards; 

•  Imposing  a  nonrefundable  fee  on  a 
consumer  (except  a  fee  for  the 
counseling  itself)  until  three  business 
days  after  the  consumer  has  received 
counseling  from  a  qualified  counselor; 
and 

•  Steering  consumers  to  specific 
counselors  or  compensating  counselors 
or  counseling  agencies. 

Prohibition  on  Cross-Selling  for 
Reverse  Mortgages.  The  proposal  would: 

•  Prohibit  a  creditor  or  broker  from 
requiring  a  consumer  to  purchase 
another  financial  or  insurance  product 
(such  as  an  annuity)  as  a  condition  of 
obtaining  a  reverse  mortgage;  and 

•  Provide  a  “safe  harbor”  for 
compliance  if,  among  other  things,  the 
reverse  mortgage  transaction  is 
consummated  (or  the  account  is  opened) 
at  least  ten  calendar  days  before  the 
consumer  purchases  another  financial 
or  insurance  product. 

Reverse  mortgage  advertising.  The 
proposal  would  amend  Regulation  Z  to 
revise  the  advertising  rules  for  reverse 
mortgages  so  that  consumers  receive 
accurate  and  balanced  information.  For 
example,  the  proposal  would  require 
advertisements  that  state  that  a  reverse 
mortgage  “requires  no  payments”  to 


clearly  disclose  the  fact  that  borrowers 
must  pay  taxes  and  required  insurance. 

Other  Proposed  Revisions.  The 
proposal  would  contain  several  changes 
to  the  rules  for  HELOCs  and  closed-end 
mortgage  loans.  These  changes  include: 

•  Conforming  advertising  rules  for 
HELOCs  to  rules  for  closed-end 
mortgage  loans  adopted  as  part  of  the 
Board’s  2008  HOEPA  Final  Rule; 

•  Clarifying  how  creditors  may 
comply  with  the  2008  HOEPA  Final 
Rule’s  ability  to  repay  requirement 
when  making  short-term  balloon  loans; 

•  Clarifying  that  certain  practices 
regarding  prepayment  of  FHA  loans 
constitute  prepayment  penalties  for 
purposes  of  TILA  disclosures  and  the 
Board’s  2008  HOEPA  Final  Rule; 

•  Requiring  servicers  to  provide 
consumers  with  the  name  and  address 
of  the  holder  or  master  servicer  of  the 
consumer’s  loan  obligation,  upon  the 
consumer’s  written  request;  and 

•  Revising  the  disclosure  rules  related 
to  credit  insurance  and  debt 
cancellation  and  suspension  products. 

III.  The  Board’s  Review  of  Home- 
Secured  Credit  Rules 

A.  Rackground 

The  Board  has  amended  Regulation  Z 
numerous  times  since  TILA 
simplification  in  1980.  In  1987,  the 
Board  revised  Regulation  Z  to  require 
special  disclosures  for  closed-end  ARMs 
secured  by  the  borrower’s  principal 
dwelling.  52  FR  48665,  Dec.  24,  1987.  In 
1995,  the  Board  revised  Regulation  Z  to 
implement  changes  to  TILA  by  the 
Home  Ownership  and  Equity  Protection 
Act  (HOEPA).  60  FR  15463,  Mar.  24, 
1995.  HOEPA  requires  special 
disclosures  and  substantive  protections 
for  home-equity  loans  and  refinancings 
with  APRs  or  points  and  fees  above 
certain  statutory  thresholds.  Numerous 
other  amendments  have  been  made  over 
the  years  to  address  new  mortgage 
products  and  other  matters,  such  as 
abusive  lending  practices  in  the 
mortgage  and  home-equity  markets. 

TJie  Board’s  current  review  of 
Regulation  Z  was  initiated  in  December 
2004  with  an  advance  notice  of 
proposed  rulemaking.^  69  FR  70925, 
Dec.  8,  2004.  At  that  time,  the  Board 
announced  its  intent  to  conduct  its 


’  The  review  was  initiated  pursuant  to 
requirements  of  section  303  of  the  Riegle 
Community  Development  and  Regulatory 
Improvement  Act  of  1994,  section  610(c)  of  the 
Regulatory  Flexibility  Act  of  1980,  and  section  2222 
of  the  Economic  Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996.  An  advance  notice  of 
proposed  rulemaking  is  published  to  obtain 
preliminary  information  prior  to  issuing  a  proposed 
rule  or,  in  some  cases,  deciding  whether  to  issue  a 
proposed  rule. 
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review  of  Regulation  Z  in  stages, 
focusing  first  on  the  rules  for  open-end 
(revolving)  credit  accounts  that  are  not 
home-secured,  chiefly  general-purpose 
credit  cards  and  retailer  credit  card 
plans.  In  January  2008, -the  Board  issued 
final  rules  for  open-end  credit  that  is  not 
home-secured.  74  FR  5244,  Jan.  29, 

2009.  In  May  2009,  Congress  enacted 
the  Credit  Card  Accountability 
Responsibility  and  Disclosure  Act  of 
2009  (Credit  Card  Act),  which  amended 
TILA’s  provisions  for  open-end  credit. 
The  Board  approved  final  rules 
implementing  the  Credit  Card  Act  in 
January  and  June  2010  (February  2010 
Credit  Card  Rule).  75  FR  7658,  Feb.  22, 
2010;  75  FR  37526,  June  29,  2010. 

Beginning  in  2007,  the  Board 
proposed  revisions  to  the  rules  for 
home-secured  credit  in  several  phases. 

•  HOEPA.  In  2007,  the  Board 
proposed  rules  under  HOEPA  for 
higher-priced  mortgage  loans  (2007 
HOEPA  Proposed  Rules).  The  final 
rules,  adopted  in  July  2008  (2008 
HOEPA  Final  Rule),  prohibited  certain 
unfair  or  deceptive  lending  and 
servicing  practices  in  connection  with 
closed-end  mortgages.  The  Board  also 
approved  revisions  to  advertising  rules 
for  both  closed-end  and  open-end  home- 
secured  loans  to  ensure  that 
advertisements  contain  accurate  and 
balanced  information  and  are  not 
misleading  or  deceptive.  The  final  rules 
also  required  creditors  to  provide 
consumers  with  transaction-specific 
disclosures  early  enough  to  use  while 
shopping  for  a  mortgage.  73  FR  44522, 
July  30,  2008. 

•  Timing  of  Disclosures  for  Closed- 
End  Mortgages.  In  May  2009,  the  Board 
adopted  final  rules  implementing  the 
Mortgage  Disclosure  Improvement  Act 
of  2008  (the  MDIA).2  The  MDIA  adds  to 
the  requirements  of  the  2008  HOEPA 
Final  Rule  regarding  transaction-specific 
disclosures.  Among  other  things,  the 
MDIA  and  the  final  rules  require  early, 
transaction-specific  disclosures  for 
mortgage  loans  secured  by  dwellings 
even  when  the  dwelling  is  not  the 
consumer’s  principal  dwelling,  and 
requires  waiting  periods  between  the 
time  when  disclosures  are  given  and 
consummation  of  the  transaction.  74  FR 
23289,  May  19,  2009. 

•  Examples  of  Rate  and  Payment 
Increases  for  Variable  Rate  Mortgage 
Loans.  The  MDIA  also  requires  payment 
examples  if  the  interest  rate  or  payments 
can  change.  Those  provisions  of  the 


2  The  MDIA  is  contained  in  Sections  2501 
through  2303  of  the  Housing  and  Economic 
Recovery  Act  of  2008,  Public  Law  110-289,  enacted 
on  July  30,  2008.  The  MDIA  was  later  amended  by 
the  Emergency  Economic  Stabilization  Act  of  2008, 
Public  Law  110-343,  enacted  on  October  3,  2008. 


MDIA  become  effective  January  30, 

2011.  As  part  of  the  August  2009 
Closed-End  Proposal,  the  Board 
proposed  rules  to  implement  the 
examples  required  by  the  MDIA.  The 
Board  has  adopted  an  interim  final  rule 
published  elsewhere  in  today’s  Federal 
Register  that  would  include  the 
examples  and  model  clauses,  to  provide 
guidance  to  creditors  until  the  August 
2009  Closed-End  Proposal  is  finalized. 

•  Closed-End  and  HELOC  Proposals. 
In  August  2009,  the  Board  issued  two 
proposals.  For  closed-end  mortgages, 
the  proposal  would  revise  the  disclosure 
requirements  and  address  other  issues 
such  as  loan  originators’  compensation. 
74  FR  43232,  Aug.  26,  2009.  For 
HELOCs,  the  proposal  woidd  revise  the 
disclosure  requirements  and  address 
other  issues  such  as  account 
terminations,  suspensions  and  credit 
limit  reductions,  and  reinstatement  of 
accounts.  74  FR  43428,  Aug.  26,  2009. 
Public  comments  for  both  proposals 
were  due  by  December  24,  2009.  The 
Board  has  adopted  a  final  rule  on 
mortgage  originator  compensation, 
published  elsewhere  in  today’s  Federal 
Register.  The  Board  is  reviewing  the 
comments  on  the  other  aspects  of  the 
Closed-End  and  HELOC  Proposals. 

•  Final  Rule  on  Mortgage  Originator 
Compensation.  The  Board  has  adopted 
a  final  rule  on  mortgage  originator 
compensation,  published  elsewhere  in 
today’s  Federal  Register.  In  the  August 
2009  Closed-End  Proposal,  the  Board 
proposed  to  prohibit  compensation  to 
mortgage  brokers  and  loan  officers 
(collectively  “originators”)  that  is  based  ' 
on  a  loan’s  interest  rate  or  other  terms, 
and  to  prohibit  originators  from  steering 
consumers  to  loans  that  are  not  in 
consumers’  interests.  The  final  rule  is 
substantially  similar  to  the  proposal. 

•  Notice  of  Sale  or  Transfer  of 
Mortgage  Loans.  On  November  20,  2009, 
the  Board  issued  an  interim  final  rule  to 
implement  amendments  to  TILA  in  the 
Helping  Families  Save  Their  Homes  Act 
of  2009.  74  FR  60143,  Nov.  20,  2009. 

The  statutory  amendments  took  effect 
on  May  20,  2009,  and  require  notice  to 
consumers  when  their  mortgage  loan  is 
sold  or  transferred.  The  Board  has 
adopted  a  final  rule  that  is  published 
elsewhere  in  today’s  Federal  Register. 

T’^'is  proposal  would  add  or  revise 
several  rules,  including  rules  that  apply 
to  rescission;  modifications  of  existing 
closed-end  loans;  the  method  for 
determining  whether  a  closed-end  loan 
is  a  “higher-priced  mortgage”  loan;  the 
fee  restriction  for  early  disclosures  for 
closed-end  mortgage  loans;  reverse 
mortgage  disclosures;  restrictions  on 
certain  acts  and  practices  in  connection 
with  reverse  mortgages;  and  advertising 


practices  for  reverse  mortgages  and 
HELOCs. 

B.  Consumer  Testing  for  This  Proposal 

A  principal  goal  for  the  Regulation  Z 
review  is  to  produce  revised  and 
improved  disclosures  that  consumers 
will  be  more  likely  to  understand  and 
use  in  their  decisions,  while  not 
creating  undue  burdens  for  creditors. 
Currently,  Regulation  Z  requires 
creditors  to  provide  a  notice  to  inform 
the-  consumer  about  the  right  to  rescind 
and  how  to  exercise  that  right. 

Regulation  Z  also  provides  that  a 
consumer  who  applies  for  a  reverse 
mortgage  must  receive  the  “standard” 
TILA  disclosure  for  a  HELOC  or  closed- 
end  mortgage,  as  applicable,  and  a 
special  disclosure  tailored  to  reverse 
mortgages.  In  addition,  the  Board  has 
recently  proposed  some  new  disclosures 
that  were  tested  as  part  of  this  proposal: 

•  In  the  Board’s  August  2009  HELOC 
Proposal,  the  Board  proposed  model 
clauses  and  forms  for  periodic 
statements,  and  notices  that  would  be 
required  when  a  creditor  terminates, 
suspends,  or  reduces  a  HELOC,  as  well 
as  when  a  creditor  responds  to  a 
consumer’s  request  to  reinstate  a 
suspended  or  reduced  line. 

•  In  the  Board’s  August  2009  Closed- 
End  Proposal,  the  Board  proposed 
model  clauses  for  credit  insurance,  debt 
suspension,  and  debt  cancellation 
products  (“credit  protection  products”) 
offered  in  connection  with  a  HELOC  or 
closed-end  mortgage  loan. 

The  Board  retained  ICF  Macro,  a 
research  and  consulting  firm  that 
specializes  in  designing  and  testing 
documents,  to  conduct  consumer  testing 
to  help  the  Board’s  review  of  Regulation 
Z’s  disclosures. 

ICF  Macro  worked  closely  with  the 
Board  to  test  model  rescission  notices, 
model  HELOC  periodic  statements  and 
other  HELOC  notices,  model  notices  for 
credit  protection  products,  and  model 
forms  for  reverse  mortgages.  Each  round 
of  testing  involved  testing  several  model 
disclosure  forms.  Interview  participants 
were  asked  to  review  model  forms  and 
provide  their  reactions,  and  were  then 
asked  a  series  of  questions  designed  to 
test  their  understanding  of  the  content. 
Data  were  collected  on  which  elements 
and  features  of  each  form  were -most 
successful  in  providing  information 
clearly  and  effectively.  The  findings 
from  each  round  of  interviews  were 
incorporated  in  revisions  to  the  model 
forms  for  the  following  round  of  testing. 

Some  of  the  key  metliods  and  findings 
of  the  consumer  testing  are  summarized 
below.  ICF  Macro  prepared  reports  of 
the  results  of  the  testing,  which  are 
available  on  the  Board’s  public  Web  site 
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along  with  this  proposal  at:  http:// 
www.federalreserve.gov. 

Rescission  and  Credit  Protection 
Testing.  This  consumer  testing 
consisted  of  four  rounds  of  bne-on-one 
cognitive  interviews.  The  goals  of  these 
interviews  were  to  learn  more  about 
what  information  consumers  read  and 
understand  when  they  receive 
disclosures,  to  research  how  easily 
consumers  can  find  various  pieces  of 
information  in  these  disclosures,  and  to 
test  consumers’  understanding  of  certain 
words  and  phrases.  To  address  specific 
issues  that  surfaced  during  testing,  the 
Board  proposes  to  revise  significantly 
the  content  of  the  model  form  for  the 
right  to  rescind  by  setting  forth  new 
format  requirements,  and  new 
mandatory  and  optional  disclosures  for 
the  notice.  The  Board  proposes  new 
model  and  sample  forms  for  the  costs 
and  features  of  credit  protection 
products.  The  Board  believes  that  the 
proposed  new  format  rules  and  model 
forms  would  improve  consumers’  ability 
to  identify  disclosed  information  more 
readily:  emphasize  information  that  is 
most  important  to  consumers;  and 
simplify  the  organization  and  structure 
of  required  disclosures  to  reduce 
complexity  and  information  overload. 

1.  Rescission  Testing  and  Findings. 
The  Board’s  goal  was  to  develop  clear 
and  conspicuous  model  forms  for  the 
notice  of  the  right  to  rescind  that  would 
enable  borrowers  to  understand  that 
they  have  a  right  to  rescind  the 
transaction  within  a  certain  period  of 
time,  and  how  to  exercise  that  right. 
Beginning  in  the  fall  of  2009,  four 
rounds  of  one-on-one  cognitive 
interviews  with  a  total  of  39  participants 
were  conducted  in  different  cities 
throughout  the  United  States.  The 
consumer  testing  groups  were 
comprised  of  participants  representing  a 
range  of  ethnicities,  ages,  educational 
levels,  and  levels  of  experience  with 
home-secured  credit. 

Participants  in  three  rounds  of  testing 
were  shown  HELOC  model  forms  for  the 
notice  of  the  right  to  rescind,  and  the 
participants  in  the  last  round  were 
shown  closed-end  model  forms  for  the 
notice  of  the  right  to  rescind.  In  the  first 
two  rounds  of  testing,  approximately 
one  half  of  the  participants  had  some 
knowledge  about  the  right  to  rescind 
prior  to  testing.  However,  in  the  last  two 
rounds  of  testing  only  a  few  participants 
had  some  knowledge  about  the  right  to 
rescind. 

Tabular  format  for  rescission  form.  In 
the  first  round  of  rescission  testing,  the 
Board  tested  two  forms,  one  that 
provided  required  information  in  a 
mostly  narrative  format  based  on  the 
current  model  form,  and  another  form 


that  provided  required  information  in  a 
tabular  form.  Almost  all  participants  in 
the  first  round  commented  that  the 
information  was  easier  to  understand  in 
a  tabular  form  and  had  more  success 
answering  comprehension  questions 
with  a  tabular  form.  This  finding  is 
consistent  with  previous  findings  in  the 
Board’s  consumer  testing  of  the  HELOC 
disclosures,  closed-end  mortgage 
disclosures,  and  credit  card  disclosures. 
74  FR  43428,  Aug.  26,  2009;  74  FR 
43232,  Aug.  26,  2009;  75  FR  7658,  Feb. 
22,  2010.  As  a  result,  the  remaining 
three  rounds  of  testing  focused  on 
developing,  testing  and  refining  the 
tabular  form.  The  forms  tested  in 
subsequent  rounds  differed  mainly  in 
how  they  described  the  deadline  to 
rescind. 

Tear-off  portion  of  rescission  form. 
Currently,  consumers  must  be  given  two 
copies  of  the  notice  of  right  to  rescind — 
one  to  use  to  exercise  the  right  and  one 
to  retain  for  the  consumer’s  records.  See 
§§  226.15(b)  and  226.23(b).  The  current 
model  forms  contain  an  instruction  to 
the  consumer  to  keep  one  copy  of  the 
two  notices  that  they  receive  because  it 
contains  important  information 
regarding  their  right  to  rescind.  See 
Model  Forms  G-5  through  G-9  of 
Appendix  G  and  Model  Forms  H-8  and 
H-9  of  Appendix  H.  The  Board  tested  a 
model  form  that  would  allow  the 
consumer  to  detach  the  bottom  part  of 
the  form  and  use  it  to  notify  the  creditor 
that  the  consumer  wishes  to  rescind  the 
transaction.  Most  participants  said  that 
they  would  use  the  bottom  part  of  the 
form  to  cancel  the  transaction.  A  few 
participants  said  that  they  would 
prepare  and  send  a  separate  statement 
in  addition  to  the  form.  When  asked 
what  they  would  do  if  they  lost  the 
notice  and  wanted  to  rescind,  most 
participants  said  that  they  would  call 
the  creditor  or  visit  their  creditor’s  Web 
site  to  obtain  another  copy  of  the  notice. 
Almost  all  participants  said  that  they 
would  make  and  keep  a  copy  of  the 
form  if  they  decided  to  exercise  the 
right. 

Accordingly,  the  Board  is  proposing 
to  eliminate  the  requirement  that 
creditors  provide  two  copies  of  the 
notice  of  the  right  to  rescind  to  each 
consumer  entitled  to  rescind.  See 
proposed  §§  226.15(b)(1)  and 
226.23(b)(1),  below.  Instead,  the  Board 
is  proposing  to  require  creditors  to 
provide  a  form  at  the  bottom  of  the 
notice  that  the  consumer  may  detach 
and  use  to  exercise  the  right  to  rescind, 
enabling  them  to  retain  the  portion 
explaining  their  rights.  See  proposed 
§226.15(b)(2)(i)  and  (3)(viii), 

§  226.23(b)(2)(i)  and  (3)(vii). 


Deadline  for  rescission.  Consumer 
testing  also  revealed  that  consumers  are 
generally  unable  to  calculate  the 
deadline  for  rescission  based  on  the 
information  currently  required  in  the 
notice.  The  current  model  forms  provide 
a  blank  space  for  the  creditor  to  insert 
a  date  followed  by  the  language  “(or 
midnight  of  the  third  business  day 
following  the  latest  of  the  three  events 
listed  above)”  as  the  deadline  by  which 
the  consumer  must  exercise  the  right. 

The  three  events  referenced  are  the 
following:  (1)  The  date  of  the 
transaction  or  occurrence  giving  rise  to 
right  of  rescission;  (2)  the  date  the 
consumer  received  the  Truth  in  Lending 
disclosures;  and  (3)  the  date  the 
consumer  received  the  notice  of  the 
right  to  rescind. 

Most  participants  had  difficulty  using 
the  three  events  to  calculate  the 
deadline  for  rescission.  The  primary 
causes  of  errors  were  not  counting 
Saturdays  as  a  business  day,  counting 
Federal  holidays  as  a  business  day,  and 
counting  the  day  the  last  event  took 
place  as  the  first  day  of  the  three-day 
period.  Alternative  text  was  tested  to 
assist  participants  in  calculating  the 
deadline  based  on  the  three  events; 
however,  the  text  added  length  and 
complexity  to  the  form  without  a 
significant  improvement  in 
comprehension.  Participants  in  all 
rounds  strongly  preferred  forms  that 
provided  a  specific  date  over  those  that 
required  them  to  calculate  the  deadline 
themselves.  Thus,  the  Board  is 
proposing  to  require  a  creditor  to 
provide  the  calendar  date  on  which  it 
reasonably  and  in  good  faith  expects  the 
three  business  day  period  for  rescission 
to  expire.  See  proposed 
§§226.15(b)(3)(vii)  and  226.23(b)(3)(vi). 

Extended  right  to  rescind.  Consumer 
testing  also  indicated  that  consumers  do 
not  understand  how  an  extended  right 
to  rescind  could  arise.  Consumers  were 
confused  when  presented  with  a  single 
disclosure  that  provided  information 
about  the  three-business-day  right  to 
rescind  and  an  extended  right  to 
rescind.  In  two  rounds  of  testing, 
participants  were  presented  with  a 
model  form  that  contained  a  statement 
explaining  when  a  consumer  might  have 
an  extended  right  to  rescind.  However, 
consumer  testing  revealed  that  these 
explanations  added  length  and 
complexity  but  did  not  increase 
consumer  comprehension  of  the 
extended  right  to  rescind.  Nonetheless, 
the  Board  believes  that  some  disclosure 
regarding  the  extended  right  to  rescind 
is  necessary  for  full  disclosure  of  the 
consumer’s  rights.  Thus,  the  Board  is 
proposing  to  include  a  statement  in  the 
model  forms  that  the  right  to  cancel  the 
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transaction  or  occurrence  giving  rise  to 
the  right  of  rescission  may  extend 
beyond  the  date  disclosed  in  the  notice. 

How  to  exercise  the  right  of  rescission. 
Consumer  testing  revealed  that 
consumers  are  particularly  concerned 
about  proving  that  they  exercised  the 
right  to  rescind  before  the  three-day 
period  expires.  Participants  offered 
varied  responses  about  a  preferred 
delivery  method  to  submit  the  notice  of 
the  right  to  rescind  to  the  creditor:  some 
preferred  to  send  it  by  e-mail  and 
facsimile  to  receive  instant  electronic 
confirmation;  others  preferred  to  send  it 
by  mail  with  return  receipt  and  tracking 
requested.  Most  participants  said  they 
would  not  hand-deliver  the  notice  to  a 
bank  employee  unless  they  could  be 
certain  that  the  employee  was 
authorized  to  receive  the  notice  on  the 
creditor’s  behalf  and  could  provide 
them  with  a  receipt. 

The  proposed  rule  would  require  a 
creditor,  at  minimum,  to  disclose  the 
name  and  address  to  which  the 
consumer  may  mail  the  notice  of 
rescission.  See  proposed 
§§226.15(bK3)(vi)  and  226.23(bK3)(v). 
The  proposed  rule  would  also  permit  a 
creditor  to  describe  other  methods,  if 
any,  that  the  consumer  may  use  to  send 
or  deliver  written  notification  of 
exercise  of  the  right,  such  as  overnight 
courier,  fax,  e-mail,  or  in  person.  The 
proposed  sample  forms  include 
information  for  the  consumer  to  submit 
the  notice  of  rescission  by  mail  or  fax. 
See  proposed  Samples  G— 5(B)  and  G- 
5(C)  of  Appendix  G  and  Sample  H-8(B) 
of  Appendix  H. 

2.  Credit  Protection  Products  Testing 
and  Findings.  The  Board  and  IGF  Macro 
also  developed  and  tested  model  and 
sample  forms  for  credit  protection 
products  in  the  last  two  rounds  of  18 
interviews — one  round  with  10 
participants  for  HELOCs,  and  one  round 
with  8  participants  for  closed-end 
mortgages.  These  forms  were  based  on 
model  clauses  proposed  in  the  August 
2009  Closed-End  Proposal.  The  sample 
form  was  based  on  samples  for  credit 
life  insurance  disclosures  proposed  in 
the  August  2009  Closed-End  Proposal. 

Consumer  testing  revealed  that 
consumers  have  limited  understanding 
of  credit  protection  products,  and  that 
some  of  the  current  disclosures  do  not 
adequately  inform  consumers  of  the 
costs  and  risks  of  these  products.  For 
example,  the  current  regulation  allows 
creditors  to  disclose  the  cost  of  the 
product  on  a  unit-cost  basis  in  certain 
situations.  However,  even  when 
provided  with  a  calculator,  only  three  of 
10  participants  in  the  first  round  of 
testing  could  correctly  calculate  the  cost 
of  the  product  using  the  unit  cost.  When 


the  cost  wa$  disclosed  as  a  dollar  figure 
tailored  to  the  loan  amount  in  the 
second  round  of  testing,  all  participants 
understood  the  cost  of  the  product. 
Accordingly,  the  proposal  would 
require  creditors  to  disclose  the 
maximum  premium  or  charge  per 
period. 

In  addition,  most  credit  protection 
products  place  limits  on  the  maximum 
benefit,  but  the  current  regulation  does 
not  require  disclosure  of  these  limits.  To 
address  this  problem,  the  Board  tested 
a  disclosure  of  the  maximum  benefit 
amount  for  a  sample  credit  life 
insurance  policy.  In  the  first  round  of 
testing,  only  five  of  the  10  participants 
understood  the  disclosure  of  the 
maximum  benefit  when  disclosed  at  the 
bottom  of  the  form  by  the  signature  line. 
In  the  second  round  of  testing,  this 
information  was  presented  in  a  tabular 
question-and-answer  format  and  all 
eight  participants  understood  the 
disclosure.  Accordingly,  the  proposal 
would  require  creditors  to  disclose  the 
maximum  benefit  amount.  In  addition, 
based  on  consumer  testing,  the  proposal 
would  require  other  improved 
disclosures,  such  as  the  disclosure  of 
eligibility  requirements. 

Prior  to  consumer  testing,  the  Board 
reviewed  several  disclosures  for  credit 
protection  disclosures,  which  revealed 
that  many  disclosures  were  in  small 
font,  not  grouped  together,  and  in  dense 
blocks  of  text.  Based  on  the  Board’s 
experience  with  consumer  disclosures, 
the  Board  was  concerned  that 
consumers  would  find  these  disclosures 
difficult  to  comprehend.  To  address 
these  problems,  the  Board  tested  a 
sample  credit  life  insurance  disclosure 
that  used  12-point  font,  tabular 
question-and-answer  format,  and  bold, 
underlined  text.  Participants  understood 
the  content  of  the  disclosures  when 
presented  in  this  format.  Accordingly, 
the  proposal  would  require  creditors  to 
provide  the  disclosures  clearly  and 
conspicuously  in  a  minimum  10-point 
font,  and  group  them  together  with 
substantially  similar  headings,  content, 
and  format  to  the  proposed  model 
forms.  See  proposed  Model  Forms  G— 
16(A)  and  H-17(A). 

3.  Reverse  Mortgage  Disclosures 
Testing  and  Findings. 

The  reverse  mortgage  testing 
consisted  of  four  focus  groups  and  three 
rounds  of  one-on-one  cognitive 
interviews.  The  goals  of  these  focus 
groups  and  interviews  were  to  learn 
about  consumers’  understanding  of 
reverse  mortgages,  how  consumers  shop 
for  reverse  mortgages  and  what 
information  consumers  read  when  they 
receive  reverse  mortgage  disclosures, 
and  to  assess  their  understanding  of 


such  disclosures.  The  consumer  testing 
groups  contained  participants  with  a 
range  of  ethnicities,  ages,  and 
educational  levels,  and  included 
consumers  who  had  obtained  a  reverse 
mortgage  as  well  as  those  who  were 
eligible  for  one  based  on  their  age  and 
the  amount  of  equity  in  their  home. 

Exploratory  focus  groups.  In  January 
2010  the  Board  worked  with  IGF  Macro 
to  conduct  four  focus  groups  with 
consumers  who  had  obtained  a  reverse 
mortgage  or  were  eligible  for  one  based 
on  their  age  and  the  amount  of  equity 
in  their  home.  Each  focus  group 
consisted  of  ten  people  that  discussed 
issues  identified  by  the  Board  and 
raised  by  a  moderator  from  IGF  Macro. 
Through  these  focus  groups,  the  Board 
gathered  information  on  consumers’ 
understanding  of  reverse  mortgages,  as 
well  as  the  process  through  which 
consumers  decide  to  apply  for  a  reverse 
mortgage.  Focus  group  participants  also 
provided  feedback  on  a  sample  reverse 
mortgage  disclosure  that  was 
representative  of  those  currently  in  use. 
Following  the  focus  groups,  IGF  Macro’s 
design  team  used  what  they  learned  to 
develop  improved  versions  of  the 
disclosures  for  further  testing. 

Cognitive  interviews  on  existing 
disclosures.  In  2010,  the  Board  worked 
with  IGF  Macro  to  conduct  three  rounds 
of  cognitive  interviews  with  a  total  of  31 
participants.  These  cognitive  interviews 
consisted  of  one-on-one  discussions 
with  reverse  mortgage  consumers, 
during  which  consumers  were  asked  to 
explain  what  they  understood  about 
reverse  mortgages,  their  experiences  and 
perceptions  of  shopping  for  the  product, 
and  to  review  samples  of  existing  and 
revised  reverse  mortgage  disclosures.  In 
addition  to  learning  about  the 
information  that  consumers  thought  was 
important  to  know  about  reverse 
mortgages,  the  goals  of  these  interviews 
were:  (1)  To  test  consumers’ 
comprehension  of  the  existing  reverse 
mortgage  disclosure  form;  (2)  to  research 
how  easily  consumers  can  find  various 
pieces  of  information  in  the  existing  and 
revised  disclosures;  and  (3)  to  test 
consumers’  understanding  of  certain 
reverse  mortgage  related  words  and 
phrases. 

Findings  of  reverse  mortgage  testing. 
Many  consumer  testing  participants  did 
not  understand  reverse  mortgages  or  had 
misconceptions  about  them.  Most 
participants  understood  that  reverse 
mortgages  are  different  from  traditional 
mortgages  in  that  traditional  mortgages 
have  to  be  paid  back  during  the 
borrower’s  lifetime,  while  reverse 
mortgage  borrowers  receive  payments 
from  the  lender  based  on  the  equity  in 
the  consumer’s  home.  However, 
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important  misconceptions  about  reverse 
mortgages  were  shared  by  a  significant 
number  of  participants.  For  example, 
some  participants  believed  that  by 
getting  a  reverse  mortgage,  a  borrower  is 
giving  the  lender  ownership  of  his  or 
her  home.  Rather  than  seeing  a  reverse 
mortgage  as  a  loan  that  needs  to  be 
repaid,  these  participants  believed  it 
represented  the  exchange  of  a  home  for 
a  stream  of  funds.  Some  participants  . 
also  believed  that  if  the  amount  owed 
on  a  reverse  mortgage  exceeds  the  value 
of  the  home,  the  borrower  is  responsible 
for  paying  the  difference  and  that  if  at 
any  point  a  borrower  “outlives”  their 
reverse  mortgage^that  is,  if  the  equity 
in  their  home  decreases  to  zero — they 
will  no  longer  receive  any  payments 
from  the  lender. 

Therefore,  the  proposal  would  require 
creditors  to  provide  key  information 
about  reverse  mortgages  at  the  time  an 
application  form  is  provided  to  the 
consumer,  as  discussed  below. 

Reverse  mortgage  disclosures 
provided  to  consumers  before 
application.  Currently,  for  reverse 
mortgages,  creditors  must  provide  the 
home  equity  line  of  credit  (HELOC)  or 
closed-end  mortgage  application 
disclosures  required  by  TILA, 
depending  on  whether  the  reverse 
mortgage  is  open-end  or  closed-end 
credit.  These  documents  are  not  tailored 
to  reverse  mortgages. 

For  open-end  reverse  mortgages  this 
includes  a  Board-published  HELOC 
brochure  or  a  suitable  substitute  at  the 
time  an  application  for  an  open-end 
reverse  mortgage  is  provided  to  the 
consumer.  For  an  adjustable-rate  closed- 
end  reverse  mortgage,  consumers  would 
receive  the  lengthy  CHARM  booklet  that 
explains  how  ARMs  generally  work. 
However,  closed-end  reverse  mortgages 
are  almost  always  fixed  rate 
transactions,  so  consumers  generally  do 
not  receive  any  TILA  disclosures  at 
application. 

Since  consumers  have  a  number  of 
misconceptions  about  reverse  mortgages 
that  are  not  addressed  by  the  current 
disclosures,  the  proposal  would  require 
creditors  to  provide,  for  all  reverse 
mortgages,  a  two-page  document  that 
explains  how  reverse  mortgages  work 
and  about  terms  and  risks  that  are 
important  to  consider  when  selecting  a 
reverse  mortgage,  rather  than  the  current 
documents. 

Reverse  mortgage  disclosures 
provided  to  consumers  after 
application.  Depending  on  whether  a 
reverse  mortgage  is  open-end  or  closed- 
end  credit,  the  current  cost  disclosure 
requirements  under  TILA  and 
Regulation  Z  differ.  All  reverse  mortgage 
creditors  must  provide  the  total  annual 


loan  cost  (“TALC”)  disclosure  at  least 
three  business  days  before  account¬ 
opening  for  an  open-end  reverse 
mortgage,  or  consummation  for  a  closed- 
end  reverse  mortgage.  For  closed-end 
reverse  mortgages,  TILA  and  Regulation 
Z  require  creditors  to  provide  an  early 
TILA  disclosure  within  three  business 
days  after  application  and  at  least  seven 
business  days  before  consummation, 
and  before  the  consumer  has  paid  a  fee 
other  than  a  fee  for  obtaining  a  credit 
history.  For  open-end  reverse  mortgages, 
creditors  must  provide  disclosures  on  or 
with  an  application  that  contain 
information  about  the  creditor’s  open- 
end  reverse  mortgage  plans.  These 
disclosures  do  not  include  information 
dependent  on  a  specific  borrower’s 
creditworthiness  or  the  value  of  the 
dwelling,  such  as  the  APRs  offered  to 
the  consumer,  because  the  application 
disclosures  are  provided  before 
underwriting  takes  place.  Creditors  are 
required  to  disclose  transaction-specific 
costs  and  terms  at  the  time  that  an  open- 
end  reverse  mortgage  plan  is  opened. 

In  addition,  reverse  mortgage 
creditors  currently  must  disclose  a  table 
of  TALC  rates.  The  table  of  TALC  rates 
is  designed  to  show  consumers  how  the 
cost  of  the  reverse  mortgage  varies  over 
time  and  with  house  price  appreciation. 
Generally,  the  longer  the  consumer 
keeps  a  reverse  mortgage  the  lower  the 
relative  cost  will  be  because  the  upfront 
costs  of  the  reverse  mortgage  will  be 
amortized  over  a  longer  period  of  time. 
Thus,  the  TALC  rates  usually  will 
decline  over  time  even  though  the  total 
dollar  cost  of  the  reverse  mortgage  is 
rising  due  to  interest  and  fees  being 
charged  on  an  increasing  loan  balance. 

Very  few  participants  understood  the 
table  of  TALC  rates.  Although 
participants  seemed  to  understand  the 
paragraphs  explaining  the  TALC  table, 
the  vast  majority  could  not  explain  how 
the  description  related  to  the 
percentages  shown  in  the  TALC  table. 
Participants  could  not  explain  why  the 
TALC  rates  were  declining  over  time 
even  though  the  reverse  mortgage’s  loan 
balance  was  rising.  Most  participants 
thought  the  TALC  rates  shown  were 
interest  rates,  and  interpreted  the  table 
as  showing  that  their  interest  rate  would 
decrease  if  they  held  their  reverse 
mortgage  for  a  longer  period  of  time. 
Participants,  including.those  who 
currently  have  a  reverse  mortgage  (and 
thus  presumably  received  the  TALC 
disclosure),  consistently  stated  that  they 
would  not  use  the  disclosure  to  decide 
whether  or  not  to  obtain  a  reverse 
mortgage.  Instead,  participants 
consistently  expressed  a  preference  for 
a  disclosure  providing  total  costs  as  a 
dollar  amount. 


Thus,  the  proposal  would  require  a 
table  that  demonstrates  how  the  reverse 
mortgage  balance  grows  over  time.  The 
table  expresses  this  information  as 
dollar  amounts  rather  than  as 
annualized  loan  cost  rates.  The  table 
would  show  (1)  How  much  money 
would  be  advanced  to  the  consumer;  (2) 
the  total  of  all  costs  and  charges  owed 
by  the  consumer;  and  (3)  the  total 
amount  the  consumer  would  be 
required  to  repay.  This  information 
would  be  provided  for  each  of  three 
assumed  loan  periods  of  1  year,  5  years, 
and  10  years.  Consumer  testing  has 
shown  that  consumers  would  have  a 
much  easier  time  understanding  this 
table  and  would  be  much  more  likely  to 
use  it  in  evaluating  a  reverse  mortgage 
than  they  would  the  TALC  rates. 

In  addition,  the  proposed  reverse 
mortgage  disclosures  would  combine 
reverse-mortgage-specific  information 
with  much  of  the  information  that  the 
Board  proposed  for  HELOCs  and  closed- 
end  mortgages  in  2009.  For  example,  the 
proposed  disclosure  would  include 
information  about  APRs,  variable 
interest  rates  and  fees.  However, 
because  not  all  of  the  information 
currently  required  for  HELOCs  and 
closed-end  mortgages  is  relevant  or 
applicable  to  reverse  mortgage 
borrowers,  the  disclosures  would  not 
contain  information  that  would  not  be 
meaningful  to  reverse  mortgage 
consumers.  By  consolidating  the  reverse 
mortgage  disclosures,  the  proposal 
would  ensure  that  consumers  receive 
meaningful  information  in  an 
understandable  format  that  is  largely 
similar  for  open-end  and  closed-end 
reverse  mortgages,  and  has  been 
designed  and  consumer  tested  for 
reverse  mortgage  consumers. 

Additional  testing  during  and  after 
comment  period.  During  the  comment 
period,  the  Board  may  work  with  ICF 
Macro  to  conduct  additional  testing  of 
model  disclosures  proposed  in  this 
notice. 

IV.  The  Board’s  Rulemaking  Authority 

TILA  Section  105.  TILA  mandates  that 
the  Board  prescribe  regulations  to  carry 
out  the  purposes  of  the  act.  TILA  also 
specifically  authorizes  the  Board,  among 
other  things,  to; 

•  Issue  regulations  that  contain  such 
classifications,  differentiations,  or  other 
provisions,  or  that  provide  for  such 
adjustments  and  exceptions  for  any 
class  of  transactions,  that  in  the  Board’s 
judgment  are  necessary  or  proper  to 
effectuate  the  purposes  of  TILA, 
facilitate  compliance  with  the  act,  or 
prevent  circumvention  or  evasion.  15 
U.S.C.  1604(a). 
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•  Exempt  from  all  or  part  of  TILA  any 
class  of  transactions  if  the  Board 
determines  that  TILA  coverage  does  not 
provide  a  meaningful  benefit  to 
consumers  in  the  form  of  useful 
information  or  protection.  The  Board 
must  consider  factors  identified  in  the 
act  and  publish  its  rationale  at  the  time 
it  proposes  an  exemption  for  comment. 
15  U.S.C.  1604(f). 

In  the  course  of  developing  the 
proposal,  the  Board  has  considered  the 
views  of  interested  parties,  its 
experience  in  implementing  and 
enforcing  Regulation  Z,  and  the  results 
obtained  from  testing  various  disclosure 
options  in  controlled  consumer  tests. 

For  the  reasons  discussed  in  this  notice, 
the  Board  believes  this  proposal  is 
appropriate  pursuant  to  the  authority 
under  TILA  Section  105(a). 

Also,  as  explained  in  this  notice,  the 
Board  believes  that  the  specific 
exemptions  proposed  are  appropriate 
because  the  existing  requirements  do 
not  provide  a  meaningful  benefit  to 
consumers  in  the  form  of  useful 
information  or  protection.  In  reaching 
this  conclusion  with  each  proposed 
exemption,  the  Board  considered  (1) 

The  amount  of  the  loan  and  whether  the 
disclosure  provides  a  benefit  to 
consumers  who  are  parties  to  the 
transaction  involving  a  loan  of  such 
amount:  (2)  the  extent  to  which  the 
requirement  complicates,  hinders,  or 
makes  more  expensive  the  credit 
process;  (3)  the  status  of  the  borrower, 
including  any  related  financial 
arrangements  of  the  borrower,  the 
financial  sophistication  of  the  borrower 
relative  to  the  type  of  transaction,  and 
the  importance  to  the  borrower  of  the 
credit,  related  supporting  property,  and 
coverage  under  TILA;  (4)  whether  the 
loan  is  secured  by  the  principal 
residence  of  the  borrower;  and  (5) 
whether  the  exemption  would 
undermine  the  goal  of  consumer 
protection.  The  rationales  for  these 
proposed  exemptions  are  explained  in 
part  VI  below. 

TILA  Section  129(1)(2).  TILA  also 
authorizes  the  Board  to  prohibit  acts  or 
practices  in  connection  with: 

•  Mortgage  loans  that  the  Board  finds 
to  be  unfair,  deceptive,  or  designed  to 
evade  the  provisions  of  HOEPA;  and 

•  Refinancing  of  mortgage  loans  that 
the  Board  finds  to  be  associated  with 
abusive  lending  practices  or  that  are 
otherwise  not  in  the  interest  of  the 
borrower. 

The  authority  granted  to  the  Board 
under  TILA  Section  129(1)(2),  15  U.S.C. 
1639(1)(2),  is  broad.  It  reaches  mortgage 
loans  with  rates  and  fees  that  do  not 
meet  HOEPA’s  rate  or  fee  trigger  in 
TILA  section  103(aa),  15  U.S.C. 


1602(aa),  as  well  as  mortgage  loans  not 
covered  under  that  section,  such  as 
home  purchase  loans.  Moreover,  while 
HOEPA’s  statutory  restrictions  apply 
only  to  creditors  and  only  to  loan  terms 
or  lending  practices.  Section  129(1)(2)  is 
not  limited  to  acts  or  practices  by 
creditors,  nor  is  it  limited  to  loan  terms 
or  lending  practices.  See  15  U.S.C. 
1639(1)(2).  It  authorizes  protections 
against  unfair  or  deceptive  practices  “in 
connection  with  mortgage  loans,”  and  it 
authorizes  protections  against  abusive 
practices  “in  connection  with 
refinancing  of  mortgage  loans.”  Thus, 
the  Board’s  authority  is  not  limited  to 
regulating  specific  contractual  terms  of 
mortgage  loan  agreements;  it  extends  to 
regulating  loan-related  practices 
generally,  within  the  standards  set  forth 
in  the  statute. 

HOEPA  does  not  set  forth  a  standard 
for  what  is  unfair  or  deceptive,  but  the 
Conference  Report  for  HOEPA  indicates 
that,  in  determining  whether  a  practice 
in  connection  with  mortgage  loans  is 
unfair  or  deceptive,  the  Board  should 
look  to  the  standards  employed  for 
interpreting  state  unfair  and  deceptive 
trade  practices  statutes  and  the  Federal 
Trade  Commission  Act  (FTC  Act), 
Section  5(a),  15  U.S.C.  45(a). ^ 

Congress  has  codified  standards 
developed  by  the  Federal  Trade 
Commission  (FTC)  for  determining 
whether  acts  or  practices  are  unfair 
under  Section  5(a),  15  U.S.C.  45(a).'* 
Under  the  FTC  Act,  an  act  or  practice 
is  unfair  when  it  causes  or  is  likely  to 
cause  substantial  injury  to  consumers 
which  is  not  reasonably  avoidable  by 
consumers  themselves  and  not 
outweighed  by  countervailing  benefits 
to  consumers  or  to  competition.  In 
addition,  in  determining  whether  an  act 
or  practice  is  unfair,  the  FTC  is 
permitted  to  consider  established  public 
policies,  but  public  policy 
considerations  may  not  serve  as  the 
primary  basis  for  an  unfairness 
determination.® 

The  FTC  has  interpreted  these 
standards  to  mean  that  consumer  injury 
is  the  central  focus  of  any  inquiry 
regarding  unfairness.®  Consumer  injury 
may  be  substantial  if  it  imposes  a  small 
harm  on  a  large  number  of  consumers, 
or  if  it  raises  a  significant  risk  of 


3H.R.  Rep.  103-652,  at  162  (1994)  (Conf.  Rep.). 

*  See  15  U.S.C.  45(n);  Letter  from  Commissioners 
of  the  FTC  to  the  Hon.  Wendell  H.  Ford,  Chairman, 
and  the  Hon.  (ohn  C.  Danforth,  Ranking  Minority 
Member,  Consumer  Subcomm.  of  the  H.  Comm,  on 
Commerce,  Science,  and  Transp.  (Dec.  17, 1980). 

5  15  U.S.C.  45(n). 

®  Statement  of  Basis  and  Purpose  and  Regulatory 
Analysis,  Credit  Practices  Rule,  42  FR  7740,  7743, 
Mar.  1, 1984  [Credit  Practices  Rule). 


concrete  harm.^  The  FTC  looks  to 
whether  an  act  or  practice  is  injurious 
in  its  net  effects.®  The  FTC  has  also 
observed  that  an  unfair  act  or  practice 
will  almost  always  reflect  a  market 
failure  or  market  imperfection  that 
prevents  the  forces  of  supply  and 
demand  from  maximizing  benefits  and 
minimizing  costs.  ®  In  evaluating 
unfairness,  the  FTC  looks  to  whether 
consumers’  free  market  decisions  are 
unjustifiably  hindered. 

The  FTC  has  also  adopted  standards 
for  determining  whether  an  act  or 
practice  is  deceptive  (though  these 
standards,  unlike  unfairness  standards, 
have  not  been  incorporated  into  the  FTC 
Act).**  First,  there  must  be  a 
representation,  omission  or  practice  that 
is  likely  to  mislead  the  consumer. 
Second,  the  act  or  practice  is  examined 
from  the  perspective  of  a  consumer 
acting  reasonably  in  the  circumstances. 
Third,  the  representation,  omission,  or 
practice  must  be  material.  That  is,  it 
must  be  likely  to  affect  the  consumer’s 
conduct  or  decision  with  regard  to  a 
product  or  service.  *2 
Many  states  also  have  adopted 
statutes  prohibiting  unfair  or  deceptive 
acts  or  practices,  and  these  statutes 
employ  a  variety  of  standards,  many  of 
them  different  from  the  standards 
currently  applied  to  the  FTC  Act.  A 
number  of  states  follow  an  unfairness 
standard  formerly  used  by  the  FTC. 
Under  this  standard,  an  act  or  practice 
is  unfair  where  it  offends  public  policy; 
or  is  immoral,  unethical,  oppressive,  or 
unscrupulous;  and  causes  substantial 
injury  to  consumers.*® 

In  developing  proposed  rules  under 
TILA  Section  129(1)(2)(A),  15  U.S.C. 
1639(1)(2)(A),  the  Board  has  considered 
the  standards  currently  applied  to  the 


^  Letter  from  Commissioners  of  the  FTC  to  the 
Hon.  Wendell  H.  Ford.  Chairman,  and  the  Hon. 

John  C.  Danforth,  Ranking  Minority  Member, 
Consumer  Subcomm.  of  the  H.  Comm,  on 
Commerce,  Science,  and  Transp.,  n.l2  (Dec.  17, 
1980). 

®  Credit  Practices  Rule,  42  FR  at  7744. 

^Id. 

.'°Id. 

Letter  from  James  C.  Miller  III,  Chairman,  FTC 
to  the  Hon.  John  D.  Dingell,  Chairman,  H.  Comm, 
on  Energy  and  Commerce  (Oct.  14,  1983)  [Dingell 
Letter). 

*2  Dingell  Letter  at  1-2. 

'5  See,  e.g.,  Kenai  Chrysler  Ctr.,  Inc.  v.  Denison, 
167  P.3d  1240, 1255  (Alaska  2007)  (quoting  FTC  v. 
Sperry  &  Hutchinson  Co.,  405  U.S.  233,  244—45  n.5 
(1972));  State  v,  Moran,  151  N.H.  450,  452,  861  A.2d 
763,  755-56  (N.H.  2004)  (concurrently  applying  the 
FTC’s  former  test  and  a  test  under  which  an  act  or 
practice  is  unfair  or  deceptive  if  “the  objectionable 
conduct  ...  attain(s]  a  level  of  rascality  that  would 
raise  an  eyebrow  of  someone  inured  to  the  rough 
and  tumble  of  tbe  world  of  commerce.”)  (citation 
omitted):  Robinson  v.  Toyota  Motor  Credit  Corp., 
201  111.  2d  403,  417-418,  /75  N.E.2d  951,  961-62 
(2002)  (quoting  405  U.S.  at  244—45  n.5). 
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FTC  Act’s  prohibition  against  unfair  or 
deceptive  acts  or  practices,  as  well  as 
the  standards  applied  to  similar  State 
statutes. 

V.  Discussion  of  Major  Proposed 
Revisions 

The  objectives  of  the  proposed 
revisions  are  to  update  and  clarify  the 
rules  for  home-secured  credit  that 
provide  important  protections  to 
consumers,  and  to  reduce  undue 
compliance  burden  and  litigation  risk 
for  creditors.  The  proposal  would 
improve  the  clarity  and  usefulness  of 
disclosures  for  the  consumer’s  right  to 
rescind.  Disclosures  for  reverse 
mortgages  would  be  improved, 
providing  greater  clarity  about 
transactions  that  are  complex  and 
unfamiliar  to  many  consumers.  The 
proposal  would  also  ensure  that 
consumers  receive  disclosures  when  the 
creditor  modifies  key  terms  of  an 
existing  loan.  Consumers  would  be 
assured  the  opportunity  to  review  early 
disclosures  for  closed-end  loans,  before 
a  fee  is  imposed  that  may  make  the 
consumer  feel  financially  committed  to 
the  loan  offered.  Proposed  changes  to 
disclosures  are  based  on  consumer 
'  testing,  to  ensure  that  the  disclosures 
are  understandable  and  useful  to 
consumers. 

In  considering  the  revisions,  the 
Board  sought  to  ensure  that  the  proposal 
would  not  reduce  access  to  credit,  and 
sought  to  balance  the  potential  benefits 
for  consumers  with  the  compliance 
burdens  imposed  on  creditors.  For 
example,  the  proposal  revises  the 
material  disclosures  that  can  trigger  an 
extended  right  to  rescind,  to  include 
disclosures  that  consumer  testing  has 
shown  consumers  find  important  in 
their  decision  making,  and  exclude 
disclosures  that  consumers  do  not  find 
useful.  The  proposal  also  includes 
tolerances  for  certain  material 
disclosures,  to  ensure  that 
inconsequential  errors  do  not  result  in 
an  extended  right  to  rescind. 

A.  The  Consumer’s  Right  to  Rescind 

TILA  and  Regulation  Z  provide  that  a 
consumer  generally  has  three  business 
days  after  closing  to  rescind  certain 
loans  secured  by  the  consumer’s 
principal  dwelling.  The  consumer  may 
have  up  to  three  years  after  closing  to 
rescind,  however,  if  the  creditor  fails  to 
provide  the  consumer  with  certain 
“material”  disclosures  or  the  notice  of 
the  right  to  rescind  (the  “extended  right 
to  rescind”). 

The  Notice  of  Rescission.  Regulation 

iZ  requires  creditors  to  provide  two 
copies  of  the  notice  of  the  right  to 
rescind  to  each  consumer  entitled  to 


rescind  the  transaction,  to  ensure  that 
consumers  can  use  one  copy  to  rescind 
the  loan  and  retain  the  other  copy  with 
information  about  the  right  to  rescind. 
The  regulation  sets  forth  the  contents  for 
the  notice  and  provides  model  forms 
that  creditors  may  use  to  satisfy  these 
disclosure  requirements.  Creditors  are 
required  to  provide  the  date  of  the 
transaction,  the  date  the  right  expires, 
and  an  explanation  of  how  to  calculate 
the  deadline  on  the  form. 

Consumer  testing  shows  that 
consumers  may  have  difficulty 
understanding  the  explanation  of  the 
right  of  rescission  in  the  current  model 
forms.  Consumers  struggled  with 
determining  when  the  deadline  to 
rescind  expires,  based  on  the  later  of 
consummation,  delivery  of  the  material 
disclosures,  or  delivery  of  the  notice  of 
the  right  to  rescind.  Consumer  testing 
also  shows  that  when  rescission 
information  was  presented  in  a  certain 
format,  participants  found  information 
easier  to  locate  and  their  comprehension 
of  the  disclosures  improved.  In 
addition,  creditors  have  raised  concerns 
about  the  two-copy  rule,  indicting  this 
rule  can  impose  litigation  risks  when  a 
consumer  alleges  an  extended  right  to 
rescind  based  on  the  creditor’s  failure  to 
deliver  two  copies  of  the  notice. 

Based  on  the  results  of  consumer 
testing  and  outreach,  the  Board 
proposes  to  revise  the  content  and 
format  requirements  for  the  notice  of  the 
right  to  rescind  and  issue  revised  model 
forms.  The  revised  notice  would 
include: 

•  The  calendar  date  when  the  three- 
business-day  rescission  period  expires, 
without  the  explanation  of  how  to 
calculate  the  deadline. 

•  A  statement  that  the  consumer’s 
right  to  cancel  the  loan  may  extend 
beyond  the  date  stated  in  the  notice  and 
in  that  case,  the  consumer  must  send 
the  notice  to  either  the  current  owner  of 
the  loan  or  the  servicer. 

•  A  “tear  off”  form  that  a  consumer 

may  use  to  exercise  his  or  her  right  to 
rescind.  \ 

In  addition,  the  information  required 
in  the  rescission  notice  must  be 
disclosed: 

•  In  a  tabular  format,  as  opposed  to  a 
narrative  format  used  in  the  current 
model  rescission  forms. 

•  On  the  front  side  of  a  one-page 
document,  separate  from  all  other 
unrelated  material;  and 

•  In  a  minimum  10-point  font. 

Two-copy  rule.  The  proposal  also 

requires  creditors  to  provide  just  one 
notice  of  the  right  to  rescind  to  each 
consumer  entitled  to  rescind  (as 
opposed  to  two  copies  required  under 
the  current  regulation).  The  proposed 


model  rescission  notice  contains  a  “tear 
off’  form  at  the  bottom,  so  that  the 
consumer  could  separate  that  portion  to 
deliver  to  the  creditor  while  retaining 
the  top  portion  with  the  description  of 
rights.  The  Board  believes  that 
consumers  who  rescind  should  be  able 
to  keep  a  written  explanation  of  their 
rights,  but  is  concerned  about  the 
litigation  costs  imposed  by  the  two-copy 
rule.  Moreover,  the  need  for  the  two- 
copy  rule  seems  to  have  diminished. 
Today,  consumers  generally  have  access 
to  copy  machines  and  scanners  that 
would  allow  them  to  make  and  keep  a 
copy  of  the  notice  if  they  decide  to 
exercise  the  right. 

Material  Disclosures.  A  consumer’s 
right  to  rescind  generally  does  not 
expire  until  the  notice  of  the  right  to 
rescind  and  the  material  disclosures  are 
properly  delivered.  If  the  notice  or 
material  disclosures  are  never  delivered, 
the  right  to  rescind  expires  on  the 
earlier  of  three  years  from  the  date  of 
consummation  or  upon  the  sale  or 
transfer  of  all  of  the  consumer’s  interest 
in  the  property.  Delivery  of  the  material 
disclosures  and  notice  ensures  that 
consumers  are  notified  of  their  right  to 
rescind,  and  that  they  have  the 
information  they  need  to  decide 
whether  to  exercise  the  right.  Because 
different  disclosures  are  given  for  open- 
and  closed-end  loans,  TILA  and 
Regulation  Z  specify  certain  “material 
disclosures”  that  must  be  given  for 
HELOCs  and  other  “material 
disclosures”  that  must  be  given  for 
closed-end  home-secured  loans. 

Congress  added  the  statutory 
definition  of  “material  disclosures”  in 
1980.  Changes  in  the  HELOC  and 
closed-end  mortgage  marketplace  since 
then  have  made  this  statutory  definition 
outdated.  Certain  disclosures  that  are 
the  most  important  to  consumers  in 
deciding  whether  to  take  out  a  loan 
(based  on  consumer  testing)  currently 
are  not  considered  “material 
disclosures.”  In  contrast,  other 
disclosures  that  are  not  likely  to  impact 
a  consumer’s  decision  to  enter  into  a 
loan  currently  are  “material  disclosures” 
under  the  statutory  definition.  The 
Board  believes  that  revising  the 
’  definition  of  “material  disclosures”  to 
reflect  the  disclosures  that  are  most 
critical  to  the  consumer’s  evaluation  of 
credit  terms  would  better  ensure  that 
the  compliance  costs  related  to 
rescission  are  aligned  with  disclosure 
requirements  that  provide  meaningful 
benefits  for  consumers.  Thus,  the  Board 
proposes  to  use  its  adjustment  and 
exception  authority  to  add  certain 
disclosures  and  remove  other 
disclosures  from  the  definition  of 
“material  disclosures”  for  both  HELOCs 
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and  closed-end  mortgage  loans.  The 
Board  also  proposes  to  add  tolerances 
for  accuracy  for  certain  disclosures  to 
ensure  inconsequential  disclosure  errors 
do  not  result  in  extended  rescission 
rights. 

Material  Disclosures  for  HELOCs.  In 
the  August  2009  HELOC  Proposal,  the 
Board  proposed  comprehensive 
revisions  to  the  account-opening 
disclosures  for  HELOCs  that  would 
reflect  changes  in  the  HELOC  market. 

The  proposed  account-opening 
disclosures  and  revised  model  forms 
were  developed  after  extensive 
consumer  testing  to  determine  which 
credit  terms  consumers  find  the  most 
useful  in  evaluating  HELOC  plans. 
Consistent  with  the  August  2009 
HELOC  Proposal,  the  staff  recommends 
proposed  revisions  to  the  definition  of 
material  disclosures  to  include  the 
information  that  is  critical  to  consumers 
in  evaluating  HELOC  offers,  and  to 
remove  information  that  consumers  do 
not  find  to  be  important.  For  example, 
the  proposal  revises  the  definition  of 
“material  disclosures”  to  include  the 
credit  limit  applicable  to  the  HELOC 
plan,  which  consumer  testing  shows  is 
one  of  the  most  important  pieces  of 
information  that  consumers  wanted  to 
know  in  deciding  whether  to  open  a 
HELOC  plan.  The  proposal  also  adds  to 
the  definition  of  “material  disclosures”  a 
disclosure  of  the  total  one-time  costs 
imposed  to  open  a  HELOC  plan  [i.e., 
total  closing  costs),  but  removes  from 
the  definition  an  itemization  of  these 
costs.  Consumer  testing  shows  that  it  is 
the  total  closing  costs  (rather  than  the 
itemized  costs)  that  is  more  important  to 
consumers  in  deciding  whether  to  open 
a  HELOC  plan.  Also,  based  on  the 
results  of  consumer  testing,  the  proposal 
would  add  and  remove  other 
disclosures  from  the  definition  of 
“material  disclosures.”  The  proposal 
contains  tolerances  for  accuracy  of  the 
credit  limit  and  the  total  one-time  costs 
imposed  to  open  a  HELOC  plan,  to 
ensure  inconsequential  errors  in  these 
disclosures  do  not  result  in  extended 
rescission  rights. 

Material  Disclosures  for  Closed-End 
Mortgage  Loans.  In  the  August  2009 
Closed-End  Proposal,  the  Board 
proposed  comprehensive  revisions  to 
the  disclosures  for  closed-end  mortgages 
that  would  reflect  the  changes  in  the 
mortgage  market.  The  Board  developed 
the  proposed  disclosures  and  revised 
model  forms  based  on  extensive 
consumer  testing  to  determine  which 
credit  terms  consumers  find  the  most 
useful  in  evaluating  closed-end 
mortgage  loans.  Consistent  with  the 
August  2009  Closed-End  Proposal,  this 
proposal  revises  the  definition  of 


material  disclosures  to  include  the 
information  that  is  critical  to  consumers 
in  evaluating  closed-end  mortgage 
offers,  and  to  remove  information  that 
consumers  do  not  find  to  be  important. 
For  example,  the  proposal  adds  to  the 
definition  of  “material  disclosures” 
information  about  the  interest  rate,  the 
total  settlement  charges,  and  whether  a 
loan  has  negative  amortization  or 
permits  interest-only  payments. 
Consumer  testing  shows  these 
disclosures  are  critical  to  consumers  in 
evaluating  closed-end  mortgage  loans. 

In  addition,  the  proposal  adds 
disclosures  of  the  loan  amount  and  the 
loan  term  [e.g.,  30  year  loan)  to  the 
definition  of  “material  disclosures.” 
These  disclosures  would  replace 
disclosures  of  the  amount  financed,  and 
the  total  and  number  of  payments.  Also, 
based  on  the  results  of  consumer  testing, 
other  disclosures  would  be  added  to  the 
definition  of  “material  disclosures,” 
such  as  disclosure  of  any  prepayment 
penalty.  The  proposal  retains  the 
current  rule’s  existing  tolerances  for 
certain  material  disclosures,  and 
provides  tolerances  for  certain  of  the 
proposed  material  disclosures,  such  as 
the  total  settlement  charges,  the  loan 
amount  and  the  prepayment  penalty,  to 
ensure  inconsequential  errors  in  these 
disclosures  do  not  result  in  extended 
rescission  rights. 

Parties’  Obligations  When  a 
Consumer  Rescinds.  TILA  and 
Regulation  Z  set  out  the  process  for 
rescission.  The  regulation  specifies  that 
when  a  consumer  rescinds: 

•  The  creditor’s  security  interest 
becomes  void; 

•  The  creditor  must  refund  all 
interest  and  fees  paid  by  the  consumer; 
and 

•  After  the  creditor’s  performance, 
the  consumer  must  return  any  money  or 
property  to  the  creditor. 

TILA  and  Regulation  Z  allow  a  court 
to  modify  the  process  for  rescission. 

The  rescission  process  during  the 
initial  three-business-day  period  after 
closing  normally  is  straightforward, 
because  loan  funds  typically  have  not 
been  disbursed  yet.  In  those  cases,  when 
a  consumer  provides  a  notice  of 
rescission,  the  creditor’s  security 
interest  is  automatically  void.  Within  20 
calendar  days  of  receipt  of  the 
consumer’s  notice,  the  creditor  must 
return  any  money  paid  by  the  consumer 
and  take  whatever  steps  are  necessary  to 
terminate  its  security  interest. 

If  the  consumer  provides  a  notice  of 
rescission  after  the  initial  three- 
business-day  period,  however,  the 
process  is  problematic.  In  this  case,  the 
creditor  has  typically  disbursed  money 
or  delivered  property  to  the  consumer 


and  perfected  its  security  interest.  In 
addition,  it  may  be  unclear  whether  the 
consumer’s  right  to  rescind  has  expired. 
Therefore,  a  creditor  may  be  reluctant  to 
terminate  the  security  interest  until  the 
consumer  establishes  that  the  right  to 
rescind  has  not  expired  and  the 
consumer  can  tender  the  loan  balance. 
Given  these  circumstances,  questions 
have  been  raised  about:  (1)  Whether  the 
creditor  must  respond  to  a  notice  of 
rescission,  (2)  how  the  parties  may 
resolve  a  claim  outside  of  a  court 
proceeding,  and  (3)  whether  the  release 
of  the  security  interest  may  be 
conditioned  on  the  consumer’s  tender. 
Both  consumer  advocates  and  creditors 
have  urged  the  Board  to  clarify  the 
operation  of  the  rescission  process  in 
the  extended  right  context.  To  address 
the  concerns  discussed  above,  the  Board 
proposes  a  revised  process  for  rescission 
in  the  extended  right  context. 

Rescission  process  outside  a  court 
proceeding.  The  proposal  provides  that 
if  a  creditor  receives  a  consumer’s 
notice  of  rescission  outside  of  a  court 
proceeding,  the  creditor  must  send  a 
written  acknowledgement  to  the 
consumer  within  20  calendars  days  of 
receipt  of  the  notice.  The 
acknowledgement  must  indicate 
whether  the  creditor  will  agree  to  cancel 
the  transaction.  If  the  creditor  agrees  to 
cancel  the  transaction,  the  creditor  must 
release  its  security  interest  upon  the 
consumer’s  tender  of  the  amount 
provided  in  the  creditor’s  written 
statement.  Under  this  proposed  process, 
consumers  would  be  promptly  and 
clearly  informed  about  the  status  of 
their  notice  of  rescission,  and  better  ‘ 
prepared  to  take  appropriate  action.  The 
proposal  would  ensure  that  if  a 
consumer  tenders  the  amount  requested, 
the  creditor  must  terminate  its  security 
interest  in  the  consumer’s  home. 

Rescission  process  in  a  court 
proceeding.  The  Board  proposes  to  use 
its  adjustment  authority  to  ensure  a 
clearer  and  more  equitable  process  for 
resolving  rescission  claims  raised  in 
court  proceedings.  The  sequence  of 
rescission  procedures  set  forth  in  TILA 
and  the  current  regulation  would  seem 
to  require  the  creditor  to  release  its 
security  interest  whether  or  not  the 
consumer  can  tender  the  loan  balemce. 
The  Board  does  not  believe  that 
Congress  intended  for  the  creditor  to 
lose  its  status  as  a  secured  creditor  if  the 
consumer  does  not  return  the  loan 
balance.  Therefore,  the  proposal 
provides  that  when  the  parties  are  in  a 
court  proceeding,  the  creditor  is  not 
required  to  release  its  security  interest 
until  the  consumer  tenders  the  principal 
balance  less  interest  and  fees,  and  any 
damages  and  costs,  as  determined  by  the 
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court.  The  Board  believes  this 
adjustment  would  facilitate  compliance 
with  TILA.  The  majority  of  courts  that 
have  considered  this  issue  condition  the 
creditor’s  release  of  the  security  interest 
on  the  consumer’s  proof  of  tender. 

Other  Revisions  Related  to  Rescission. 
The  Board  proposes  several  changes  to 
Regulation  Z  that  are  designed  to 
preserve  the  right  to  rescind  while 
reducing  undue  litigation  costs  and 
compliance  burden  for  creditors.  These 
amendments  would  provide  that: 

•  A  consumer  who  exercises  the 
extended  right  may  send  the  notice  to 
the  servicer  rather  than  the  current 
holder,  because  many  consumers  cannot 
readily  identify  the  holder; 

•  Certain  events  terminate  the 
extended  right  to  rescind,  such  as  a 
refinancing  with  a  new  creditor; 

•  Bona  fide  personal  financial 
emergencies  that  enable  a  consumer  to 
waive  the  right  to  rescind  will  usually 
involve  imminent  property  damage  or 
threats  to  health  or  safety,  not  the 
imminent  expiration  of  a  discount  on 
goods  or  services;  and 

•  A  consumer  who  guarantees  a  loan 
that  is  subject  to  the  right  of  rescission 
and  who  pledges  his  principal  dwelling 
has  a  right  to  rescind. 

B.  Loan  Modifications  That  Require  New 
TILA  Disclosures 

Currently  Regulation  Z  provides  that 
for  closed-end  loans,  a  “refinancing”  by 
the  same  creditor  is  a  new  transaction 
that  requires  new  TILA  disclosures. 
Whether  there  is  a  “refinancing” 
depends  on  the  parties’  intent  and  State 
law.  State  law  is  largely  based  on  court 
decisions  that  determine  whether  the 
original  obligation  has  been  satisfied 
and  replaced,  or  merely  modified. 
Reliance  on  State  law  leads  to 
inconsistent  application  of  Regulation  Z 
and  in  some  cases  to  loopholes.’For 
example,  some  creditors  simply  insert  a 
clause  in  all  notes  that  the  parties  do  not 
intend  to  refincmce,  thus,  creditors  can 
make  significant  changes  to  loan  terms 
without  giving  TILA  disclosures. 

The  Board  proposes  to  require  new 
TILA  disclosures  when  the  same 
creditor  and  the  consumer  agree  to 
modify  certain  key  mortgage  loan  terms. 
These  key  terms  include  changing  the 
interest  rate  or  monthly  payment, 
advancing  new  debt,  and  adding  an 
adjustable  rate  or  other  risky  feature 
such  as  a  prepayment  penalty.  In 
addition,  if  a  fee  is  imposed  on  the 
consumer  in  connection  with  a 
modification,  the  modification  would  be 
a  new  transaction  requiring  new  TILA 
disclosures.  Consistent  with  the  current 
rule,  the  proposal  would  exempt 
modifications  reached  in  a  court 


proceeding,  and  modifications  for 
borrowers  in  default  or  delinquency, 
unless  the  loan  amount  or  interest  rate 
is  increased,  or  a  fee  is  imposed  on  the 
consumer.  Certain  beneficial 
modifications,  such  as  rate  and  payment 
decreases,  would  also  be  exempt  from 
the  requirement  for  new  TILA 
disclosures. 

The  proposal  would  result  in  more 
modifications  being  new  transactions 
requiring  new  disclosures.  For  example, 
the  Board  estimates  in  states  such  as 
New  York  arid  Texas,  where 
refinancings  are  commonly  structured 
as  modifications  or  consolidations  to 
avoid  State  mortgage  recording  taxes, 
the  number  of  transactions  reported  as 
refinancings  could  potentially  double. 
The  Board  does  not  believe,  however, 
that  consumers  located  in  these  states 
would  be  unable  to  refinance  their 
mortgage  simply  because  creditors 
would  be  required  to  provide  TILA 
disclosures  under  the  proposal. 

Outreach  conducted  in  connection  with 
this  proposal  revealed  that  some  large 
creditors  in  these  states  always  provide 
consumers  with  TILA  disclosures, 
regardless  of  whether  the  transaction  is 
classified  as  a  “refinancing”  for  purposes 
of  Regulation  Z. 

In  addition,  the  proposal  provides 
that  whenever  a  fee  is  imposed  on  a 
consumer  in  connection  with  a 
modification,  including  a  modification 
for  a  consumer  in  default,  a  “new 
transaction”  would  occur  requiring  new 
TILA  disclosures.  The  Board  believes 
that  including  the  imposition  of  fees  as 
an  action  that  triggers  new  disclosures 
is  appropriate  to  ensure  that  consumers 
receive  important  information  about  the 
costs  of  modifying  loan  terms.  The 
Board  recognizes,  however,  that  this 
aspect  of  the  proposal  would  likely 
result  in  a  significant  number  of 
modifications  being  deemed  “new 
transactions,”  and  is  seeking  comment 
on  whether  fees  imposed  on  consumers 
in  connection  with  modifications 
should  include  all  costs  of  the 
transaction  or  a  more  narrow  range  of 
fees. 

Finally,  if  the  new  transaction’s  APR 
exceeds  the  threshold  for  a  “higher- 
priced  mortgage  loan”  under  the  Board’s 
2008  HOEPA  rules,  then  special  HOEPA 
protections  would  apply  to  the  new 
transaction.  The  right  of  rescission 
would  likely  apply  to  any  new 
transaction  secured  by  the  consumer’s 
principal  dwelling,  unless  the 
transaction  qualifies  for  a  narrow 
exemption  from  rescission.  Specifically, 
transactions  are  exempt  from  rescission 
if  they  (1)  involve  the  original  creditor 
who  is  also  the  current  holder  of  the 
note,  (2)  do  not  involve  an  advance  of 


new  money,  and  (3)  do  not  add  a  new 
security  interest  in  the  consumer’s 
principal  dwelling.  The  Board  believes, 
however,  that  the  potential  burdens 
associated  with  the  right  of  rescission 
would  not  discourage  modifications  that 
are  in  consumers’  interests. 

C.  Improve  the  Coverage  Test  for  the 
2008  HOEPA  Rules 

In  the  2008  HOEPA  Final  Rule,  the 
Board  adopted  special  consumer 
protections  for  “higher-priced  mortgage 
loans”  aimed  at  addressing  unfair  and 
deceptive  practices  in  the  subprime 
mortgage  market.  The  Board  defined  a 
higher-priced  mortgage  loan  as  a 
transaction  secured  by  a  consumer’s 
principal  dwelling  for  which  the  annual 
percentage  rate  exceeds  the  “average 
prime  offer  rate”  by  1.5  percentage 
points  or  more,  for  a  first-lien 
transaction,  or  by  3.5  percentage  points 
or  more,  for  a  subordinate-lien 
transaction. 

In  the  August  2009  Closed-End 
Proposal,  the  Board  proposed  to  amend 
Regulation  Z  to  provide  a  simpler,  more 
inclusive  APR,  to  assist  consumers  in 
comparison  shopping  and  reduce 
compliance  burden.  APRs  would  be 
higher  under  the  proposal  because  they 
would  include  most  third  party  closing 
costs.  The  Board  noted  that  higher  APRs 
would  result  in  more  loans  being 
classified  as  “higher-priced”  mortgage 
loans.  More  loans  would  be  subject  to 
HOEPA’s  statutory  protections,  and  to 
State  anti-predatory  lending  laws.  The 
Board  concluded,  based  on  the  limited 
data  it  had,  that  the  proposal  to  improve 
the  APR  would  be  in  consumers’ 
interests.  Comment  was  solicited  on  the 
potential  impact  of  the  proposed  rule. 

Numerous  mortgage  creciitors  and 
their  trade  associations  filed  comments 
agreeing  in  principle  with  the  proposed 
finance  charge  definition  but  opposing 
the  change  because  it  would  cause  many 
prime  loans  to  be  incorrectly  classified 
as  higher-priced  mortgage  loans.  They 
also  stated  that  it  would  inappropriately 
expand  the  coverage  of  HOEPA  and 
State  laws.  Consumer  advocates,  on  the 
other  hand,  argued  that  any  additional 
loans  covered  by  the  more  inclusive 
finance  charge  and  APR  should  be 
subject  to  the  restrictions  for  HOEPA 
loans  and  higher-priced  mortgage  loans 
because  they  would  be  similarly  risky  to 
consumers.  Accordingly,  they  argued, 
the  increased  coverage  would  be 
warranted. 

To  ensure  that  loans  are  not 
inappropriately  classified  as  higher- 
priced  mortgage  loans,  the  proposal 
would  replace  the  APR  as  the  metric  a 
creditor  compares  to  the  average  prime 
offer  rate  to  determine  whether  the 
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transaction  is  a  higher-priced  mortgage 
loan.  Creditors  instead  would  use  a 
“coverage  rate”  that  would  not  be  • 
disclosed  to  consumers.  The  coverage 
rate  would  be  calculated  using  the 
loan’s  interest  rate,  the  points,  and  any 
other  origination  charges  the  creditor 
and  a  mortgage  broker  (or  an  affiliate  of 
either  party)  retains.  Thus  the  coverage 
rate  would  be  closely  comparable  to  the 
average  prime  offer  rate.  The  proposal 
would  also  clarify  that  the  more 
inclusive  APR  would  have  no  impact  on 
whether  a  loan’s  “points  and  fees” 
exceed  the  threshold  for  HOEPA’s 
statutory  protections.  Very  few  HOEPA 
loans  are  made,  in  part  because 
assignees  of  HOEPA  loans  are  subject  to 
all  claims  and  defenses  a  consumer 
could  bring  against  the  original  creditor. 
Thus,  the  clarification  is  necessary  to 
avoid  unduly  restricting  access  to  credit. 

D.  Consumer’s  Right  to  a  Refund  of  Fees 

TILA  disclosures  are  intended  to  help 
consumers  understand  their  credit  terms 
and  to  enable  them  to  compare  available 
credit  options  and  avoid  the  uninformed 
use  of  credit.  In  2008,  Congress 
amended  TILA  through  the  Mortgage 
Disclosure  Improvement  Act  (the 
MDIA),  to  codify  the  Board’s  2008  rules 
requiring  creditors  to  provide  good  faith 
estimates  of  credit  terms  (early 
disclosures)  within  three  business  days 
after  receiving  a  consumer’s  application 
for  a  closed-end  mortgage  loan,  and 
before  a  fee  is  imposed  on  the  consumer 
(other  than  a  fee  for  obtaining  a 
consumer’s  credit  history).  Thus,  the 
MDIA  helps  ensure  that  consumers 
receive  TILA  disclosures  at  a  time  when 
they  can  use  them  to  verify  the  terms  of 
the  mortgage  loan  offered  and  compare 
it  to  other  available  loans.  The  Board 
issued  rules  implementing  the  MDIA  in 
May  2009.  74  FR  74989,  Dec.  10,  2008. 

Since  the  rules  required  by  MDIA 
were  issued,*concerns  have  been  raised 
that  the  rules’  fee  restriction  is  not 
sufficient  to  protect  consumers’  ability 
to  comparison  shop  for  credit.  Under 
the  current  rule,  a  fee  may  be  imposed 
as  soon  as  the  consumer  receives  the 
early  disclosures  for  a  closed-end 
mortgage  loan.  Thus,  the  consumer  may 
feel  financially  committed  to  a 
transaction  as  soon  as  the  disclosure  is 
received,  before  having  had  adequate 
time  to  review  it  and  make  decisions. 
The  fee  restriction  was  intended  to 
ensure  that  consumers  are  not 
discouraged  from  comparison  shopping 
by  paying  application  fees  that  cause 
them  to  feel  financially  committed  to 
the  transaction  before  costs  are  fully 
disclosed.  Fees  imposed  at  application 
historically  have  been  non-refundable 
application  fees,  and  include  an 


appraisal  fee  and  a  rate  lock  fee,  if  any, 
which  may  be  significant. 

To  address  this  issue,  the  Board 
proposes  to  provide  a  right  to  a  refund 
of  fees,  if  the  consumer  decides  not  to 
proceed  with  the  transaction  during  the 
three  business  days  following  receipt  of 
the  early  disclosures.  To  ensure  that 
consumers  are  aware  of  the  right,  the 
proposal  would  require  a  brief 
disclosure  at  application.  Mortgage 
loans  are  complex  transactions,  and 
thus  the  proposal  would  allow 
consumers  time  to  review  the  terms  of 
the  loan  and  decide  whether  to  go 
forward  without  feeling  financially 
committed  due  to  having  paid  an 
application  fee.  TILA  and  Regulation  Z 
provide  a  substantially  similar  refund 
right  for  HELOCs. 

The  Board  recognizes  that  the 
proposal  may  result  in  creditors 
refraining  from  imposing  any  fees  until 
four  days  after  a  consumer  receives  the 
early  disclosures,  to  avoid  having  to 
refund  fees.  As  a  result,  creditors  likely 
will  not  order  an  appraisal  or  lock  a  rate 
without  collecting  a  fee  from  the 
consumer,  thus,  the  proposal  may  cause 
a  delay  in  processing  the  consumer’s 
transaction.  The  right  to  a  refund  for 
HELOCs,  however,  does  not  seem  to 
have  caused  undue  delays  or  burdens 
for  consumers  seeking  HELOCs.  In 
addition,  the  proposal  would  guarantee 
that  consumers  have  three  days  to 
consider  their  disclosures  free  of  any 
financial  constraints  or  pressures, 
whereas  under  RESPA,  an  originator 
may  impose  a  nonrefundabie  fee  on  a 
consumer  as  soon  as  the  consumer 
receives  the  early  RESPA  disclosure  and 
has  agreed  to  go  forward  with  the 
transaction. 

E.  Reverse  Mortgage  Disclosures 

Disclosures  at  Application.  TILA  and 
Regulation  Z  require  that  creditors 
provide,  as  applicable,  closed-end  or 
HELOC  disclosures  for  reverse  mortgage 
transactions.  Currently,  a  creditor  is 
required  to  provide  a  consumer  with  a 
Board-published  HELOC  brochure  or  a 
suitable  substitute  at  the  time  an 
application  for  a  HELOC  is  provided  to 
the  consumer.  The  HELOC  brochure  is 
20  pages  long  and  provides  general 
information  about  HELOCs  and  how 
they  work,  as  well  as  a  glossary  of 
relevant  terms  and  a  description  of 
various  features  that  can  apply  to 
HELOCs.  However,  it  does  not  contain 
information  specific  to  reverse 
mortgages.  Closed-end  reverse 
mortgages  are  almost  always  fixed-rate 
transactions,  so  consumers  generally  do 
not  receive  any  TILA  disclosures  at 
application.  For  an  adjustable-rate 
closed-end  reverse  mortgage,  however. 


consumers  would  receive  the  lengthy 
CHARM  booklet  that  is  not  tailored  to 
reverse  mortgages. 

The  Board  proposes  to  use  its 
adjustment  and  exception  authority  to 
replace  the  current  HELOC  and  closed- 
end  application  disclosures  with  a  new 
two-page  document  published  by  the 
Board  entitled,  “Key  Questions  to  Ask 
about  Reverse  Mortgage  Loans”  (the 
“Key  Questions”  document).  Consumer 
testing  on  reverse  mortgage  disclosures 
has  shown  that  consumers  have  a 
number  of  misconceptions  about  reverse 
mortgages  that  are  not  addressed  by  the 
current  disclosures.  The  proposal  would 
require  a  creditor  to  provide  the  new 
“Key  Questions”  document  that  would 
be  published  by  the  Board  for  all  reverse 
mortgages,  whether  open-  or  closed-end, 
or  fixed-  or  adjustable-rate.  This  two- 
page  document  is  intended  to  be  a 
simple,  straightforward  and  concise 
disclosure  informing  consumers  about 
how  reverse  mortgages  work  and  about 
terms  and  risks  that  are  important  to 
consider  when  selecting  a  reverse 
mortgage.  The  “Key  Questions” 
document  was  designed  based  on 
consumers’  preference  for  a  question- 
and-answer  tabular  format,  and  refined 
in  several  rounds  of  consumer  testing. 

Reverse  Mortgage  Cost  Disclosures. 
Depending  on  whether  a  reverse 
mortgage  is  open-end  or  closed-end 
credit,  the  cost  disclosure  requirements 
under  TILA  and  Regulation  Z  differ.  All 
reverse  mortgage  creditors  must  provide 
the  TALC  disclosure  at  least  three 
business  days  before  account-opening 
for  an  open-end  reverse  mortgage,  or 
consummation  for  a  closed-end  reverse 
mortgage.  For  closed-end  reverse 
mortgages,  TILA  and  Regulation  Z 
require  creditors  to  provide  an  early 
TILA  disclosure  within  three  business 
days  after  application  and  at  least  seven 
business  days  before  consummation, 
and  before  the  consumer  has  paid  a  fee 
other  than  a  fee  for  obtaining  a  credit 
history.  If  subsequent  events  make  the 
early  TILA  disclosure  inaccurate,  the 
creditor  must  provide  corrected 
disclosures  before  consummation. 
However,  if  subsequent  events  cause  the 
APR  to  exceed  certain  tolerances,  the 
creditor  must  provide  a  corrected 
disclosure  that  the  consumer  must 
receive  at  least  three  business  days 
before  consummation. 

For  open-end  reverse  mortgages,  TILA 
and  Regulation  Z  require  creditors  to 
provide  disclosures  on  or  with  an 
application  that  contains  information 
about  the  creditor’s  open-end  reverse 
mortgage  plans.  These  disclosures  do 
not  include  information  dependent  bn  a 
specific  borrower’s  creditworthiness  or 
the  value  of  the  dwelling,  such  as  the 
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APRs  offered  to  the  consumer,  because 
the  application  disclosures  are  provided 
before  underwriting  takes  place. 

Creditors  are  required  to  disclose 
transaction-specific  costs  and  terms  at 
the  time  that  an  open-end  reverse 
mortgage  plan  is  opened. 

Content  of  proposed  reverse  mortgage 
disclosures.  The  Board  proposes  three 
consolidated  reverse  mortgage 
disclosure  forms:  (1)  An  early  disclosure 
for  open-end  reverse  mortgages,  (2)  an 
account-opening  disclosure  for  open- 
end  reverse  mortgages,  and  (3)  a  closed- 
end  reverse  mortgage  disclosure.  The 
proposal  would  ensure  that  consumers 
receive  meaningful  information  in  an 
understandable  format  using  forms  that 
are  designed,  and  have  been  tested,  for 
reverse  mortgage  consumers.  Rather 
than  receive  two  or  more  disclosures 
under  TILA  that  come  at  different  times 
and  have  different  formats,  consumers 
would  receive  all  the  disclosures  in  a 
single  format  that  is  largely  similar 
regardless  of  whether  the  reverse 
mortgage  is  structured  as  open-end  or 
closed-end  credit.  The  proposal  would 
also  facilitate  compliance  with  TILA  by 
providing  creditors  with  a  single  set  of 
forms  that  are  specific  to  and  designed 
for  reverse  mortgages,  rather  than 
requiring  creditors  to  modify  and  adapt 
disclosures  designed  for  forward 
mortgages. 

For  reverse  mortgages,  the  proposal 
would  require  creditors  to  provide 
either: 

•  The  “early”  open-end  reverse 
mortgage  disclosure  within  three 
business  days  after  application,  and  the 
account-opening  disclosure  at  least 
three  business  days  before  account 
opening;  or 

•  The  closed-end  reverse  mortgage 
disclosures  within  three  business  days 
after  application  and  again  at  least  three 
business  days  before  consummation. 

The  timing  of  these  disclosures  would 
generally  match  the  proposed  timing 
requirements  in  the  Board’s  2009 
HELOC  and  closed-end  mortgage 
proposals. 

Information  about  reverse  mortgage 
total  costs.  Currently,  Regulation  Z 
requires  reverse  mortgage  creditors  to 
disclose  a  table  of  TALC  rates.  The  table 
of  TALC  rates  is  designed  to  show 
consumers  how  the  cost  of  the  reverse 
mortgage  varies  over  time  and  with 
house  price  appreciation.  Generally,  the 
longer  the  consumer  keeps  a  reverse 
mortgage  the  lower  the  relative  cost  will 
be  because  the  upfront  costs  of  the 
reverse  mortgage  will  be  amortized  over 
a  longer  period  of  time.  Thus,  the  TALC 
rates  usually  will  decline  over  time  even 
though  the  total  dollar  cost  of  the 
reverse  mortgage  is  rising. 


As  discussed  above,  very  few 
consumers  in  testing  understood  the 
table  of  TALC  rates.  Although 
participants  seemed  to  understand  the 
explanation  accompanying  the  TALC 
table,  the  vast  majority  could  not 
explain  how  the  explanation  related  to 
the  percentages  shown  in  the  TALC 
table.  Consumers,  including  those  who 
currently  have  a  reverse  mortgage  (and 
thus  presumably  received  the  TALC 
disclosure),  consistently  stated  that  they 
would  not  use  the  disclosure  to  decide 
whether  or  not  to  obtain  a  reverse 
mortgage.  Instead,  consumers 
consistently  expressed  a  preference  for 
a  disclosure  providing  total  costs  as  a 
dollar  amount. 

For  these  reasons,  the  Board  proposes 
to  use  its  exception  and  exemption 
authority  to  propose  replacing  the  TALC 
rates  disclosure  with  other  information 
that  is  likely  to  be  more  meaningful  to 
consumers.  The  proposal  would  require 
a  table  that  demonstrates  how  the 
reverse  mortgage  balance  grows  over 
time.  The  table  expresses  this 
information  as  dollar  amounts  rather 
than  as  annualized  loan  cost  rates. 

Under  the  proposal,  the  creditor  must 
provide  three  items  of  information:  (1) 
The  sum  of  all  advances  to  and  for  the 
benefit  of  the  consumer;  (2)  the  sum  of 
all  costs  and  charges  owed  by  the 
consumer;  and  (3)  the  total  amount  the 
consumer  would  be  required  to  repay. 
This  information  must  be  provided  for 
each  of  three  assumed  loan  periods  of 
one  year,  5  years,  and  10  years. 
Consumer  testing  has  shown  that 
consumers  would  have  a  much  easier 
time  understanding  this  table  and 
would  be  much  more  likely  to  use  it  in 
evaluating  a  reverse  mortgage. 

Other  reverse  mortgage  cost 
information.  The  proposed  reverse 
mortgage  disclosures  would  combine 
reverse-mortgage-specific  information 
with  much  of  the  information  that  the 
Board  proposed  for  HELOCs  and  closed- 
end  mortgages  in  2009.  For  example,  the 
proposed  disclosure  would  include 
information  about  APRs,  variable 
interest  rates  and  fees.  However, 
because  not  all  of  the  information 
currently  required  for  HELOCs  and 
closed-end  mortgages  is  relevant  or 
applicable  to  reverse  mortgage 
borrowers,  the  Board  proposes  to  use  its 
exception  and  exemption  authority  to 
remove  or  replace  disclosures  that  are 
not  likely  to  provide  a  meaningful 
benefit  to  reverse  mortgage  consumers. 
For  example,  TILA  and  Regulation  Z 
require  HELOC  disclosures  to  state 
whether  a  grace  period  exists  within 
which  any  credit  extended  may  be 
repaid  without  incurring  a  finance 
charge.  For  reverse  mortgage  borrowers 


who  do  not  make  regular  payments  to 
the  lender,  such  a  disclosure  is  unlikely 
to  be  meaningful  and  may  confuse 
consumers  into  thinking  that  some  type 
of  regular  repayment  is  required. 

Open-ena  reverse  mortgage  account¬ 
opening  disclosures.  For  open-end 
reverse  mortgages,  the  proposal  would 
require  creditors  to  provide  disclosures 
at  least  three  business  days  before 
account  opening,  consistent  with  the 
current  rule  for  the  TALC  disclosure. 

The  content  of  the  open-end  reverse 
mortgage  account-opening  disclosures 
would  be  largely  similar  to  the  early 
disclosure,  but  would  contain 
additional  information  about  fees, 
consistent  with  the  Board’s  2009 
HELOC  proposal. 

F.  Requirement  for  Reverse  Mortgage 
Counseling 

Prospective  borrowers  of  FHA-insured 
reverse  mortgages,  known  as  Home 
Equity  Conversion  Mortgages  (HECMs), 
must  receive  counseling  before 
obtaining  a  HECM.  While  proprietary 
reverse  mortgage  creditors  have  in  the 
past  routinely  required  counseling  for 
borrowers  from  HUD-approved 
counselors.  Federal  law  does  not  require 
such  counseling  for  proprietary  reverse 
mortgages.  Recently,  concerns  have 
surfaced  about  abusive  practices  in 
proprietary  reverse  mortgages.  Reverse 
mortgages  are  complex  transactions,  and 
even  sophisticated  consumers  seeking 
reverse  mortgages  may  not  be 
sufficiently  aware  of  the  risks  and 
obligations  of  reverse  mortgages  solely 
through  disclosures  provided  during  the 
origination  process.  Although  the 
proposed  rule  would  improve  TlLA’s 
reverse  mortgage  disclosures,  the  Board 
believes  that  the  complexity  of  and  risks 
associated  with  reverse  mortgages 
warrant  added  consumer  protections. 
Home  equity  is  a  critical  financial 
resource  for  reverse  mortgage  borrowers, 
who  generally  must  be  62  years  of  age 
or  older.  Reverse  mortgage  borrowers 
also  risk  foreclosure  if  they  do  not 
clearly  understand  important  facts  about 
reverse  mortgages. 

To  address  these  concerns,  the 
proposal  would  prohibit  a  creditor  or 
other  person  from  originating  a  reverse 
mortgage  before  the  consumer  has 
obtained  counseling  from  a  counselor  or 
counseling  agency  that  meets  the 
counselor  qualification  standards 
established  by  HUD,  or  substantially 
similar  standards.  The  proposed  rule 
would  apply  to  HECMs  and  proprietary 
reverse  mortgages.  To  confirm  that  the 
consumer  received  the  required 
counseling,  creditors  could  rely  on  a 
certificate  of  counseling  in  a  form 
approved  by  HUD,  or  a  substantially 
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similar  written  form.  In  addition,  the 
proposal  would  prohibit  a  creditor  or 
any  other  person  from  imposing  a 
nonrefundable  fee  (except  a  fee  for 
counseling)  on  a  consumer  until  three 
business  days  after  the  consumer  has 
obtained  counseling.  Under  the 
proposal,  creditors  or  others  could  not 
steer  consumers  to  particular 
counselors,  or  compensate  counselors  or 
counseling  agencies.  These  rules  would 
be  proposed  under  the  Board’s  HOEPA 
authority  to  prohibit  unfair  or  deceptive 
acts  or  practices  in  connection  with 
mortgage  loans. 

G.  Conditioning  a  Reverse  Mortgage  on 
the  Purchase  of  Other  Financial  or 
Insurance  Products 

Reverse  mortgage  originators  often 
refer  reverse  mortgage  consumers  to 
third  parties  that  offer  the  consumers 
other  products  or  services.  Some 
originators  affirmatively  require  the 
consumer  to  purchase  another  financial 
product  to  obtain  the  reverse  mortgage. 
Originators  who  refer  consumers  to 
providers  of  financial  and  other 
products  may  receive  referral  fees, 
creating  strong  incentives  to  encourage 
reverse  mortgage  consumers  to  purchase 
additional  products  regardless  of 
whether  they  are  appropriate. 

Products  often  cited  as  being  required 
as  part  of  a  reverse  mortgage  transaction 
include  annuities,  certificates  of  deposit 
(CDs)  and  long-term  care  insurance. 
These  may  be  beneficial  products  for 
many  consumers;  however  purchase  of 
these  and  other  products  may  harm 
consumers  who  do  not  understand 
them.  For  example,  some  reverse 
mortgage  consumers  have  reportedly 
been  sold  annuities  scheduled  to  mature 
after  their  life  expectancy.  Further,  an 
annuity  may  yield  at  a  lower  rate  of 
interest  than  the  reverse  mortgage  used 
to  pay  for  it.  Reverse  mortgage 
borrowers  who  become  aware  of  these 
drawbacks  may  face  high  fees  for  early 
withdrawal  or  cancellation  of  the 
annuity. 

Reverse  mortgage  borrowers  often 
have  limited  options  for  obtaining 
additional  funds;  for  some,  a  reverse 
mortgage  may  be  the  resource  of  last 
resort.  These  consumers  may  be  forced 
to  accept  a  requirement  that  they  use 
reverse  mortgage  funds  to  purchase 
another  product,  even  if  it  has  little 
benefit.  In  addition,  reverse  mortgages 
are  complex  loan  products  whose 
requirements  and  characteristics  tend  to 
be  unfamiliar  even  to  the  most 
sophisticated  consumers.  Thus,  many 
consumers  may  be  easily  misled  or 
confused  about  the  costs  of  other 
products  and  services  and  the  potential 
downsides  to  tapping  their  home  equity 
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to  pay  for  them.  Moreover,  consumers 
can  obtain  the  benefits  from  other 
products  and  services  by  voluntarily 
choosing  them. 

The  Board  proposes  anti-tying  rules 
specific  to  reverse  mortgages  to  ensure 
that  all  reverse  mortgage  originations  are 
covered — including  both  HECMs  and 
proprietSry  products,  as  well  as  reverse 
mortgages  originated  by  depository  and 
nondepository  institutions.  These  rules 
would  be  proposed  under  the  Board’s 
HOEPA  authority  to  prohibit  unfair  or 
deceptive  acts  or  practices  in 
connection  with  mortgage  loans. 

The  proposal  would  prohibit  a 
creditor  or  loan  originator  from 
requiring  a  consumer  to  purchase 
another  financial  or  insurance  product 
as  a  condition  of  obtaining  a  reverse 
mortgage.  A  creditor  or  loan  originator 
will  be  deemed  not  to  have  required  the 
purchase  of  another  product  if: 

•  The  consumer  receives  the  “Key 
Questions  to  Ask  about  Reverse 
Mortgage  Loans”  document;  and 

•  The  reverse  mortgage  is 
consummated  (or  the  account  is  opened 
for  a  HELOC)  at  least  ten  days  before  the 
consumer  purchases  another  financial 
or  insurance  product. 

The  proposal  would  define  “financial 
or  insurance  product”  to  include  both 
bank  products,  such  as  loans  and 
certificates  of  deposit,  and  non-bank 
products,  such  as  annuities,  long-term 
care  insurance,  securities,  and  other 
nondepository  investment  products. 

The  proposal  expressly  exempts  from 
the  definition  of  “financial  or  insurance 
product”  savings  and  certain  other 
deposit  accounts  established  to  disburse 
reverse  mortgage  proceeds,  as  well  as 
products  and  services  intended  to 
protect  the  creditor’s  or  insurer’s 
investment,  such  as  mortgage  insurance, 
property  inspection  services,  and 
appraisal  or  property  valuation  services. 

H.  Reverse  Mortgage  Advertising 

Regulation  Z  currently  contains  rules 
that  apply  to  advertisements  of  HELOCs 
and  closed-end  mortgages,  including 
reverse  mortgages.  The  advertisement  of 
rates  is  addressed  in  these  rules.  In 
addition,  advertisements  that  contain 
certain  specified  credit  terms,  including 
payment  terms,  must  include  additional 
advertising  disclosures,  such  as  the 
APR.  For  closed-end  mortgages, 
including  reverse  mortgages.  Regulation 
Z  prohibits  seven  misleading  or 
deceptive  practices  in  advertisements. 
For  example.  Regulation  Z  prohibits  use 
of  the  term  “fixed”  in  a  misleading 
manner  in  advertisements  where  the 
rate  or  payment  is  not  fixed  for  the  full 
term  of  the  loan.  > 
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Reverse  mortgage  advertisements 
generally  focus  on  special  features  of 
reverse  mortgages,  such  as  the  fact  that 
regular  payments  of  principal  and 
interest  are  not  required.  For  this 
reason,  the  proposal  contains  additional 
advertising  requirements  specific  to 
reverse  mortgages  that  supplement, 
rather  than  replace,  the  general 
advertising  requirements  for  open-end 
or  closed-end  credit. 

The  proposal  would  require  that  a 
reverse  mortgage  advertisement  disclose 
clarifying  information  if  the 
advertisement  contains  certain 
statements  that  are  likely  to  mislead  or 
confuse  consumers.  For  example,  a 
clarifying  statement  would  be  required 
for: 

•  Advertisements  stating  that  a 
reverse  mortgage  “requires  no 
payments;” 

•  Advertisements  stating  that  a 
consumer  need  not  repay  a  reverse 
mortgage  “during  your  lifetime;”  and 

•  Advertisements  stating  that  a 
consumer  “cannot  lose”  or  there  is  “no 
risk”  to  a  consumer’s  home  with  a 
reverse  mortgage. 

VI.  Section-by-Section  Analysis 

Section  226.1  Authority,  Purpose, 
Coverage,  Organization,  Enforcement, 
and  Liability 

Section  226.1(d)  provides  an  outline 
of  Regulation  Z.  The  Board  proposes  to 
revise  §  226.1(d)(5)  and  (7)  to  reflect  the 
proposed  changes  to  the  requirements 
for  reverse  mortgages. 

1(d)  Organization 
1(d)(5) 

The  Board  provided  in  the  2008 
HOEPA  Final  Rule  a  staff  comment  to 
clarify  how  the  effective  date  of  October 
1,  2009  would  apply  for  each  of  the 
rule’s  provisions.  See  comment  1(d)(5)- 

1.  The  Board  is  proposing  to  make  two 
changes  to  comment  l(d)(5)-l.  One 
change  would  provide  that  a  radio 
advertisement  occurs  on  the  date  it  is 
broadcast,  and  the  other  would  conform 
comment  l(d)(5)-l  to  changes  proposed 
to  §  226.20(a). 

Advertising  rules.  The  comment 
provides  that  the  Board’s  advertising 
rules  adopted  as  part  of  the  2008 
HOEPA  Final  Rule  would  apply  to 
advertisements  that  occur  on  and  after 
the  effective  date.  It  then  states  as  an 
example  that  “a  radio  ad  occurs  on  the 
date  it  is  first  broadcast.”  The  Board  has 
been  asked  whether  this  example  means 
that,  as  long  as  a  radio  advertisement 
was  first  broadcast  prior  to  October  1, 
2009,  it  then  may  be  rebroadcast 
indefinitely  without  the  HOEPA  Final 
Rule’s  advertising  provisions  ever 
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applying  to  that  advertisement.  The 
Board  did  not  intend  this  result  but, 
rather,  intended  the  new  advertising 
rules  to  apply  to  all  radio 
advertisements  that  are  broadcast  on  or 
after  the  effective  date,  regardless  of 
whether  they  happen  to  have  been 
broadcast  prior  to  the  effective  date. 

This  proposal  would  remove  the  word 
“first”  from  the  language  referenced 
above  in  comment  l(d)(5)-l.  Thus, 
under  proposed  comment  l(d)(5)-l,  a 
radio  advertisement  broadcast  on  or 
after  October  1,  2009  would  be  subject 
to  the  new  advertisement  rules, 
regardless  of  whether  it  is  the  first  time 
the  advertisement  has  been  broadcast. 
This  revision  would  prevent  possible 
misinterpretation  of  the  example  about 
the  effective  date  of  the  advertising  rules 
as  they  apply  to  radio  advertisements. 

Conforming  amendments  for 
proposed  §  226.20(a).  Existing  comment 
l(d)(5)-l  provides  that  the  2008  HOEPA 
protections  would  apply  to  a 
“refinancing”  of  an  existing  closed-end 
mortgage  loan  under  §  226.20(a),  if  the 
creditor  receives  an  application  for  the 
refinancing  on  or  after  the  effective  date. 
The  2008  HOEPA  rules  would  not 
apply,  however,  if  the  same  creditor  and 
consumer  merely  “modify”  an  existing 
obligation  after  the  effective  date.  Under 
current  §  226.20(a),  when  the  same 
creditor  and  consumer  modify  the  terms 
of  an  existing  closed-end  mortgage  loan, 
there  is  no  refinancing  or  new 
transaction  unless  the  existing  loan  is 
satisfied  and  replaced  under  State  law. 

As  discussed  under  §  226.20(a)  below, 
the  Board  is  proposing  to  amend 
§  226.20(a)  to  provide  that  a  new 
transaction  would  occur  when  the  same 
creditor  and  the  consumer  agree  to 
change  certain  key  terms  of  an  existing 
closed-end  loan  secured  by  real 
property  or  a  dwelling,  regardless  of 
State  law.  As  noted  in  the  discussion 
under  §  226.20(a)  below,  the  proposal 
would  increase  significantly  the  number 
of  modifications  that  are  new 
transactions.  A  modification  that  is  a 
new  transaction  under  proposed 
§  226.20(a)(1)  also  would  be  subject  to 
the  2008  HOEPA  rules  in  §  226.35,  if  the 
new  transaction  is  a  “higher-priced 
mortgage  loan”  under  §  226.35(a).  Thus, 
the  Board  expects  that  the  number  of 
transactions  that  are  subject  to  §  226.35 
will  increase  but  believes  that  the 
burdens  associated  with  increased 
coverage  are  offset  by  the’consumer 
protections  in  §  226.35.  The  Board 
solicits  comment  on  the  extent  of  any 
increased  coverage  under  §  226.35,  and 
whether  the  costs  of  complying  with 
§  226.35  would  unduly  restrict 
consumers’  ability  to  modify  their  loans. 


Section  226.2  Definitions  and  Rules  of 
Construction 

2(a)  Definitions 
2(a)(6)  Business  Day 

Currently,  §  226.2(a)(6)  contains  two 
definitions  of  business  day.  Under  the 
general  definition,  a  business  day  is  a 
day  on  which  the  creditor’s  offices  are 
open  to  the  public  for  carrying  on 
substantially  all  of  its  business 
functions.  See  comment  2(a)(6)-l.  For 
some  purposes,  however,  a  more  precise 
definition  of  business  day  applies:  all 
calendar  days  except  Sundays  and 
specified  Federal  legal  holidays  for 
purposes  of  determining  the  three- 
business-day  right  of  rescission  under 
§§  226.15  and  226.23,  as  well  as  when 
disclosures  are  deemed  received,  or  by 
when  disclosures  must  be  received,  for 
certain  mortgage  transactions  under 
§§226.19(a)(l)(ii),  226.19(a)(2),  and 
226.31(c)  and  for  private  education 
loans  under  §  226.46(d)(4).  In  addition, 
the  Board  has  proposed  to  apply  this 
more  precise  definition  of  business  day 
to  determining  when  consumers  have 
received  disclosures  required  under 
proposed  §§  226.5b(e)  and  226.9(j)(2). 

See  74  FR  43428,  43575,  43593,  43608, 
Aug.  26,  2009. 

Nonrefundable  fees  for  closed-end 
mortgages.  Section  226.19(a)(l)(i) 
currently  requires  a  creditor  to  provide 
good  faith  estimates  of  credit  terms 
(early  disclosures)  within  three  business 
days  after  the  creditor  receives  a 
consumer’s  application  for  a  closed-end 
mortgage  that  is  secured  by  the 
consumer’s  dwelling  and  subject  to 
RESPA.  Under  the  August  2009  Closed- 
End  Proposal,  §  226.19(a)(l)(iv)  would 
require  that  any  fee  paid  within  three 
business  days  after  a  consumer  receives 
the  early  disclosures  be  refundable 
during  that  period,  as  discussed  in 
detail  below.  For  purposes  of  proposed 
§  226.19(a)(l)(iv),  the  more  precise 
definition  of  business  day  would  apply. 
The  Board  therefore  proposes  to  revise 
§  226.2(a)(6)  and  comment  2(a)(6)-2  to 
reflect  the  use  of  the  more  precise 
definition  in  determining  when  the 
refund  period  ends. 

Reverse  mortgages.  For  reverse 
mortgages,  the  proposal  would  use  the 
general  definition  of  business  day  for 
purposes  of  providing  the  early  open- 
end  reverse  mortgage  disclosure  within 
three  business  days  after  application. 
The  Board  proposes  to  revise 
§  226.2(a)(6)  and  comment  2(a)(6)-2  to 
use  the  more  precise  definition  of 
business  day  for  purposes  of  the 
requirement  in  §  226.33  that  creditors 
provide  disclo’sures  for  open-end 
reverse  mortgages  at  least  three  business 


days  before  account  opening.  This 
proposal  would  also  apply  the  more 
precise  definition  of  business  day  to  the 
proposed  prohibition  on  imposing  a 
nonrefundable  fee  until  three  business 
days  after  a  reverse  mortgage  consumer 
has  obtained  required  counseling.  See 
proposed  §  226.40(b)(2)  and 
accompanying  commentary.  This 
prohibition  is  discussed  in  greater  detail 
below,  in  the  section-by-section  analysis 
of  §  226.40(b)(2). 

2(a)(ll)  Con-sumer 
Rescission 

TILA  and  Regulation  Z  provide  that, 
unless  the  transaction  is  exempted,  a 
consumer  has  a  right  to  rescind  a 
consumer  credit  transaction  in  which  a 
security  interest  is  or  will  be  retained  or 
acquired  in  a  consumer’s  principal 
dwelling.  TILA  Section  125(a)',  (e);  15 
U.S.C.  1635(a),  (e);  §  226.23(a),  (f). 
Accordingly,  for  purposes  of  rescission, 
Regulation  Z  defines  a  consumer  as  “a 
natural  person  in  whose  principal 
dwelling  a  security  interest  is  or  will  be 
retained  or  acquired,  if  that  person’s 
ownership  interest  in  the  dwelling  is  or 
will  be  siAject  to  the  security  interest.” 
Section  226.2(a)(ll). 

Comment  2(a)(ll)-l  states  that 
guarantors,  endorsers,  and  sureties 
(hereinafter,  “guarantors”)  “are  not 
generally  consumers  for  purposes  of  the 
regulation,  but  they  may  be  entitled  to 
rescind  under  certain  circumstances.”  A 
number  of  questions  have  been  raised 
about  the  circumstances  under  which  a 
guarantor  may  be  entitled  to  rescind.  In 
particular,  the  Board  is  aware  of 
uncertainty  regarding  when  a  guarantor 
who  has  pledged  his  principal  dwelling 
as  security  for  repayment  of  another 
person’s  consumer  credit  obligation 
would  have  the  right  to  rescind.  For 
example,  creditors  have  asked  if  a 
guarantor  pledging  his  principal 
dwelling  as  additional  collateral  for  a 
consumer’s  residential  mortgage 
transaction  would  have  the  right  to 
rescind.  The  Board  notes  the  holding  of 
one  court  that  a  guarantor  giving  a 
security  interest  in  her  principal 
dwelling  as  additional  collateral  for  her 
nephew’s  consumer  credit  transaction  to 
purchase  an  automobile  and  primarily 
secured  by  the  automobile  has  the  right 
to  rescind.^'* 

The  Board’s  proposal.  The  Board 
proposes  to  revise  comment  2(a)(ll)-l 
to  specify  the  circumstances  under 
which  a  guarantor  has  the  right  of 
rescission.  The  proposed  comment 
clarifies  that  a  guarantor  who  has 
pledged  his  principal  dwelling  as 


See,  e.g.,  Soto  v.  PNC  Bank,  221  B.R.  343 
(Bankr.  E.D.  Pa.  1998). 
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security  for  repayment  of  a  borrower’s 
consumer  credit  obligation  would  have 
the  right  to  rescind  when:  (1)  the 
borrower  has  the  right  to  rescind 
because  he  or  she  is  a  natural  person  to 
whom  consumer  credit  is  offered  or 
extended  and  in  whose  principal 
dwelling  a  security  interest  is  or  will  be 
retained  or  acquired;  and  (2)  the 
guarantor  pledges  his  or  her  principal 
dwelling  as  additional  security  for  the 
consumer  credit  transaction,  and 
personally  guarantees  the  borrower’s 
repayment  of  the  consumer  credit 
transaction.  The  Board  believes  that  in 
the  circumstances  outlined  in  the 
proposed  comment,  TILA  affords  the 
guarantor  the  right  to  rescind,  just  as  the 
borrower  on  the  underlying  obligation 
has  a  right  to  rescind. 

Where  the  underlying  transaction  is 
not  a  consumer  credit  transaction,  TILA 
Section  125(a)  and  §§226.15  and  226.23 
do  not  provide  a  guarantor  with  the 
right  to  rescirid.  15  U.S.C.  1635(a).  TILA 
Section  125(a)  provides  a  rigjit  to 
rescind  “in  the  case  of  a  consumer  credit 
transaction  *  *  *  in  which  a  security 
interest  *  *  *  is  or  will  be  retained  or 
acquired  in  any  property  which  is  used 
as  the  principal  dwelling  of  the  person 
to  whom  credit  is  extended.*  *  *”15 
U.S.C.  1635(a)  (emphasis  added). 
Regulation  Z  applies  to  consumer  credit 
(defined  in  §  226.2(a)(12)  as  credit 
offered  or  extended  to  a  consumer 
primarily  for  personal,  family,  or 
household  purposes),  not  business 
credit.  Section  226.3(a).  Accordingly, 
comments  15-1  and  23-1  state  that  the 
right  of  rescission  does  not  apply  to  a 
business-purpose  loan,  even  though  the 
loan  is  secured  by  the  borrower’s 
principal  dwelling. 

In  addition,  a  guarantor  would  not 
have  a  right  to  rescind  where  the 
underlying  consumer  credit  transaction 
is  not  secured  by  the  borrower’s 
principal  dwelling,  as  in  the  case  of  an 
automobile  loan  secured  only  by  the 
automobile,  or  an  unsecured  education 
loan.  With  these  loans,  no  security 
interest  is  taken  in  “the  principal 
dwelling  of  the  person  to  whom  credit 
is  extended,”  as  required  by  TILA 
Section  125(a)  for  the  right  to  rescind  to 
apply  to  a  transaction.  15  U.S.C.  1635(a) 
(emphasis  added).  The  guarantor’s 
pledge  of  his  or  her  own  principal 
dwelling  as  collateral  for  the  consumer 
credit  transaction  is  irrelevant  under  the 
statute,  because  the  guarantor  is  not  “the 
person  to  whom  credit  is  extended.” 

Similarly,  a  guarantor  does  not  have 
a  right  to  rescind  where  the  underlying 
consumer  credit  transaction  is  a  loan 
used  by  the  borrower  to  purchase  his  or 
her  principal  dwelling  and  is  secured  by 
that  principal  dwelling.  The  right  of 


rescission  does  not  arise  in  these 
transactions  because  they  are 
“residential  mortgage  transactions.” 

TILA  Section  125(e)(1),  15  U.S.C. 
1635(e)(1);  §§  226.15(f)(1)  and 
226.23(f)(1).  Congress  exempted 
residential  mortgage  transactions  from 
rescission.  It  would  be  impracticable  to 
unwind  home-purchase  transactions 
and  return  all  parties,  including  the 
home  seller,  to  the  financial  status  each 
occupied  before  the  transaction 
occurred.  Thus,  neither  the  borrower  to 
whom  the  consumer  credit  is  extended, 
nor  the  guarantor  who  has  pledged  his 
own  principal  dwelling  as  security  for 
that  extension  of  credit,  has  the  right  to 
rescind  such  a  transaction. 

A  guarantor  who  personally 
guarantees  and  offers  his  home  as 
security  for  a  rescindable  consumer 
credit  transaction  should  have  the  right 
to  rescind  because  the  guarantor  is  in  a 
situation  very  similar  to  that  of  the 
borrower.  Both  the  borrower  and  the 
guarantor  are  obligors  wbo  are  liable  on 
tbe  promissory  note,  a  security  interest 
is  taken  in  both  the  borrower’s  and  tbe 
guarantor’s  principal  dwelling,  and  the 
consumer  credit  transaction  is  not 
exempt  from  rescission.  While  the 
Board  believes  that  it  would  be  unusual 
for  a  creditor  to  accept  the  pledge  of  a 
guarantor’s  home  without  a  personal 
guarantee,  the  Board  solicits  comment 
on  the  frequency  of  such  a  practice. 

Revocable  Living  Trusts 

As  discussed  in  detail  below,  under 
§  226.3(a),  the  Board  is  proposing  to 
clarify  that  credit  extensions  to 
revocable  living  trusts  for  a  consumer 
purpose  are  consumer  credit,  even 
though  a  trust  is  not  a  natural  person. 
Accordingly,  proposed  comment 
2(a)(ll)-3  includes  clarification  that, 
therefore,  such  transactions  are 
considered  credit  extended  to  a 
consumer. 

Reverse  Mortgages 

The  Board  proposes  to  adopt  an 
alternative  definition  of  consumer  for 
purposes  of  the  counseling  requirement 
for  reverse  mortgages  under  proposed 
§  226.40(b).  The  Board  proposes  to  add 
a  sentence  to  §  226.2(a)(ll)  cross- 
referencing  the  definition  of  consumer 
in  proposed  §  226.40(b)(7).  For  clarity, 
proposed  comment  2(a)(ll)-4  restates 
the  proposed  §  226.40(b)(7)  definition  of 
consumer;  for  purposes  of  the 
counseling  requirements  under 
§  226.40(b)  for  reverse  mortgages  subject 
to  §  226.33,  with  one  exception,  a 
consumer  includes  any  person  who,  at 
the  time  of  origination  of  a  reverse 
mortgage  subject  to  §  226.33,  will  be 
shown  as  an  owner  on  the  property 


deed  of  the  dwelling  that  will  secure  the 
applicable  reverse  mortgage.  For 
purposes  of  the  prohibition  on  imposing 
nonrefundable  fees  in  connection  with  a 
reverse  mortgage  transaction  until  after 
the  third  business  day  following  the 
consumer’s  completion  of  counseling 
(proposed  §  226.40(b)(2)(i)),  however, 
the  term  consumer  includes  only 
persons  on  the  property  deed  who  will 
be  obligors  on  the  applicable  reverse 
mortgage.  This  proposal  is  discussed  in 
greater  detail  in  the  section-by-section 
analysis  to  §  226.40(b)(7),  below. 

2(a)(25)  Security  Interest 

Current  §  226.2(a)(25)  defines 
“security  interest”  and  comment 
2(a)(25)-6  provides  guidance  on  tbe 
disclosure  of  a  security  interest.  With 
respect  to  rescission,  current  comment 
2(a)(25)-6  provides  that  the  acquisition 
or  retention  of  a  security  interest  in  the 
consumer’s  principal  dwelling  may  be 
disclosed  in  a  rescission  notice  with  a 
general  statement  such  as  the  following: 
“Your  home  is  the  security  for  the  new 
transaction.”  See  also  §§  226.15(b)(1) 
and  226.23(b)(l)(i).  The  Board  proposes 
to  delete  this  provision  in  comment 
2(a)(25)-6  as  obsolete.  As  discussed  in 
more  detail  in  the  section-by-section 
analysis  to  proposed  §§  226.15(b)  and 
226.23(b),  the  rescission  notice  no 
longer  would  include  a  disclosure  of 
“the  retention  or  acquisition  of  a 
security  interest  in  the  consumer’s 
principal  dwelling.”  Based  on  consumer 
testing,  the  Board  is  concerned  that  the 
current  language  in  comment  2(a)(25)-6 
and  model  rescission  forms  in 
Appendices  G  and  H  for  disclosure  of 
the  retention  or  acquisition  of  a  security 
interest  might  not  alert  consumers  that 
the  creditor  has  the  right  to  take  the 
consumer’s  home  if  the  consumer 
defaults.  To  clarify  the  significance  of 
the  security  interest,  for  rescission 
notices  related  to  HELOC  accounts, 
proposed  §  226.15(b)(3)(ii)  requires  a 
creditor  to  provide  a  statement  that  the 
consumer  could  lose  his  or  her  home  if 
the  consumer  does  not  repay  the  money 
that  is  secured  by  the  home.  Similarly, 
for  rescission  notices  related  to  closed- 
end  mortgage  transactions,  proposed 
§  226.23(b)(3)(i)  requires  a  creditor  to 
provide  a  statement  that  the  consumer 
could  lose  his  or  her  home  if  the 
consumer  does  not  make  payments  on 
the  loan.  Guidance  for  how  to  meet 
these  proposed  disclosure  requirements 
is  contained  in  proposed  Samples 
G— 5(B)  and  G— 5(C)  for  HELOC  accounts, 
and  in  proposed  Model  Forms  H-8(A) 
and  H-9  and  Sample  H-8(B)  for  closed- 
end  mortgage  transactions. 
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Section  226.3  Exempt  Transactions 

3(a)  Business,  Commercial,  Agricultural, 
or  Organizational  Credit 

Generally,  TILA  and  Regulation  Z 
cover  extensions  of  credit  to  a 
consumer,  which  is  defined  as  a  natural 
person.  See  TILA  Section  103(h),  15 
U.S.C.  1602(h);  §226.2(a)(ll). 

Extensions  of  credit  to  other  than  a 
natural  person,  such  as  an  organization, 
are  exempt  from  coverage.  See  TILA 
Sections  103(c),  104(1),  15  U.S.C. 

1602(c).  1603(1):  §  226.3(a).  Thus,  credit 
extended  to  a  trust  is  exempt  from 
coverage,  because  a  trust  is  considered 
an  organization,  not  a  natural  person. 

See  TILA  Section  103(c),  15  U.S.C. 
1602(c).  However,  under  Regulation  Z, 
credit  extended  to  a  land  trust  for 
consumer  purposes  is  considered  credit 
extended  to  a  natural  person  rather  tHan 
to  an  organization,  and  thus  is  covered 
by  the  regulation.  See  comment  3(a)-8. 

In  a  land  trust  transaction,  the  creditor 
extends  credit  to  the  land  trust,  which 
has  been  created  by  a  natural  person  to 
purchase  real  property,  borrow  against 
equity,  or  refinance  a  loan  already 
secured  by  the  property.  Assuming  that 
these  transactions  are  for  personal, 
family,  or  household  purposes,  they  are 
substantively  the  same  as  other 
consumer  credit  transactions  covered  by 
the  regulatioii.  See  comment  3(a)-8. 

Concerns  have  been  raised  about 
whether  Regulation  Z  should  apply  to 
loans  made  to  revocable  living 
(“intervivos”)  trusts  in  the  same  manner 
as  it  applies  to  land  trusts.  Revocable 
living  trusts  have  become  popular  estate 
planning  devices  for  consumers.  A 
natural  person  creates  the  revocable 
living  trust  (also  referred  to  as  the 
“settlor”  of  the  trust)  and  is  also  a 
beneficiary  and  trustee  of  the  trust.  Title 
to  the  personal  and  real  property  of  the 
settlor /beneficiary/trustee  is  held  by  the 
revocable  living  trust.  A  creditor  may 
extend  credit  to  the  revocable  living 
trust  (the  borrower)  to  purchase 
personal  or  real  property,  borrow 
against  equity,  or  refinance  an  existing 
secured  or  unsecured  loan.  Upon  the 
settlor’s  death,  new  persons  become 
beneficiaries  of  the  trust — usually  the 
settlor’s  heirs. 

Many  creditors  treat  loans  made  to 
revocable  living  trusts  for  consumer 
purposes  and  secured  by  real  property 
as  consumer  credit  transactions  subject 
to  TILA  and  Regulation  Z.  At  least  one 
court  has  held  that  the  refinancing  of  a 
loan  originally  made  to  a  natural  person 
and  secured  by  that  person’s  principal 
dwelling,  which  was  later  transferred  to 
a  revocable  living  trust  that  refinanced 


the  loan,  was  a  rescindable  consumer 

credit  transaction. 

The  Board  believes  that  credit 
extended  to  a  revocable  living  trust 
should  be  subject  to  Regulation  Z 
because  in  substance  (if  not  form) 
consumer  credit  is  being  extended. 
Accordingly,  the  Board  proposes  to 
revise  comments  2(a)(ll)-3  and  3(a)-8 
to  clarify  that  credit  extended  to 
revocable  living  trusts  for  consumer 
purposes  is  considered  credit  extended 
to  a  natural  person  and,  thus,  to  a 
consumer.  • 

Section  226.4  Finance  Charge 
4(a)  Definition 

Current  comment  4(a)(l)-2  clarifies 
that  an  annuity  required  by  the  creditor 
in  a  reverse  mortgage  transaction  is  a 
finance  charge.  As  discussed  more  fully 
in  the  section-by-segtion  analysis  to 
§  226.40  below,  the  Board  is  proposing 
to  prohibit  creditors  from  requiring  the 
purchase  of  an  annuity  with  a  reverse 
mortgage.  Accordingly,  the  Board  is  • 
proposing  to  remove  this  comment 
about  required  annuity  purchases. 

4(d)(1)  and  (3)  Voluntary  Credit 
Insurance  Premiums;  Voluntary  Debt 
Cancellation  and  Debt  Suspension  Fees 

Under  TILA  and  Regulation  Z,  a 
premium  or  other  charge  for  credit 
insurance  or  debt  cancellation  or  debt 
suspension  coverage  (collectively, 

“credit  protection  products”)  is  a  finance 
charge  if  the  insurance  or  coverage  is 
written  in  connection  with  a  credit 
transaction.  TILA  Section  106(a)(5),  15 
U.S.C.  1605(a)(5);  §  226.4(b)(7)  and 
(b)(10).  However,  under  TILA  and 
Regulation  Z,  the  creditor  may  exclude 
the  premium  or  charge  from  the  finance 
charge  if;  (1)  The  insurance  or  coverage 
is  not  required  by  the  creditor  and  the 
creditor  discloses  this  fact  in  writing:  (2) 
the  creditor  discloses  the  premium  or 
charge  for  the  initial  term  of  the 
insurance  or  coverage;  (3)  the  creditor 
discloses  the  term  of  the  insurance  or 
coverage,  if  the  term  is  less  than  the 
term  of  the  credit  transaction;  (4)  the 
creditor  provides  a  disclosure  for  debt 
suspension  coverage,  as  applicable;  and 
(5)  the  consumer  signs  or  initials  an 
affirmative  written  request  for  the 
insurance  or  coverage  after  receiving  the 
required  disclosures.  TILA  Section 
106(b),  15  U.S.C.  16D5(b);  §  226.4(d)(1) 
and  (d)(3). 

In  the  August  2009  Closed-End 
Proposal,  the  Board  proposed  several 
changes  to  the  finance  charge,  the 
conditions  for  exclusion  from  the 
finance  charge,  and  the  required 


See  Amonette  v.  Indymac  Bank,  F.S.B.,  515  F. 
Supp.  2d  1176  (D.  Haw.  2007). 


disclosures.  First,  under  proposed 
§  226.4(g),  the  provisions  of  §  226.4(d) 
would  not  apply  to  closed-end  credit 
transactions  secured  by  real  property  or 
a  dwelling,  so  the  premium  or  charge  for 
a  credit  protection  product  written  in  • 
connection  with  the  credit  transaction 
would  be  included  in  the  finance  charge 
for  the  credit  transaction  whether  or  not 
it  was  voluntary.  Under  proposed 
§  226.38(h),  however,  a  creditor  would 
still  be  required  to  provide  the  credit 
protection  product  disclosures  required 
under  §  226.4(d)(1)  and  (d)(3).  Second, 
concerns  about  eligibility  requirements 
were  addressed  in  proposed 
§  226.4(d)(l)(iv)  and  (d)(3)(v),  which 
would  require  the  creditor  to  determine 
at  the  time  of  enrollment  that  the 
consumer  meets  any  applicable  age  or 
employment  eligibility  criteria  for 
insurance  or  coverage.  The  creditor 
would  be  required  to  make  this 
determination  in  order  to  exclude  the 
premium  or  charge  from  the  finance 
charge  for  the  credit  transaction. 

Finally,  based  on  consumer  testing, 
revised  disclosures  were  proposed  to 
address  concerns  about  disclosure  of  the 
voluntary  nature,  costs,  and  eligibility 
requirements  of  the  product.  See 
proposed  Model  Clauses  and  Samples 
G-16(C),  G-16(D),  H-17(C),  and  H- 
17(D)  in  Appendices  G  and  H,  74  FR 
43232,  43338,  43348,  Aug.  26,  2009. 

Based  on  comments  to  the  August 
2009  Closed-End  Proposal  and  the 
Board’s  review  of  creditor  solicitations 
and  disclosures  for  credit  protection 
products,  the  Board  now  proposes 
changes  to  the  timing,  format,  and 
content  of  disclosures  required  under 
§  226.4(d).  These  disclosures  would  be 
necessary  to  satisfy  the  disclosure 
requirements  of  proposed  §  226.6(a)(5)(i) 
for  HELOCs,  §  226.6(b)(5)(i)  for  open- 
end  credit  that  is  not  home-secured, 

§  226.18(n)  for  closed-end  credit  that  is 
not  home-secured,  and  §  226.38(h)  for 
closed-end  mortgages.  These  disclosures 
would  be  required  whether  the  credit 
protection  product  was  optional  or 
required.  As  discussed  more  fully  in  the 
section-by-section  analyses  for  proposed 
§  226.38  in  the  August  2009  Closed-End 
Proposal  and  for  proposed  §§  226.6  and 
226.18  below,  the  Board  is  proposing  to 
use  its  TILA  Section  105(a)  authority  to 
require  these  disclosures  for  credit 
protection  products  that  are  required  in 
connection  with  the  credit  transaction 
to  ensure  that  consumers  are  fully 
informed  of  the  costs  and  risks  of  these 
products.  The  disclosures  and 
requirements  are  discussed  more  fully 
in  the  section-by-section  analyses  below 
for  §§  226.6(a)(5)(i),  226.6(b)(5)(i),  and 
226.18(n).  In  the  August  2009  Closed- 
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End  Proposal,  the  credit  protection 
product  disclosures  were  listed  in 
proposed  §  226.38(h).  In  the  final  rule, 
the  list  of  these  disclosures  would  be 
consolidated  in  §  226.4(d)(1)  and  (d)(3), 
and  §  226.38(h)  would  simply  provide  a 
cross-reference  to  §  226.4(d)(1)  and 
(d)(3). 

Timing.  Under  a  final  rule  for  credit 
cards  issued  in  January  2009  (January 
2009  Credit  Card  Rule!  a  credit 
protection  product  sold  before  or  after 
the  opening  of  an  open-end  (not  home- 
secured)  plan  would  be  considered 
“written  in  connection  with  the  credit 
transaction.”  See  comments  4(b)(7)  and 
(b)(8)-2  and  4(b)(10)-2:  74  FR  5244, 

5459,  Jan.  29,  2009.  (The  January  2009 
Credit  Card  Rule  was  withdrawn  as  of 
February  22,  2010,  but  comments  4(b)(7) 
and  (b)(8)-2  and  4(b)(l)-2  were  retained 
in  a  final  rule  published  separately  that 
same  day  (February  2010  Credit  Card 
Rule).  75  FR  7925  and  7658,  7858-7859, 
Feb.  22,  2010.)  The  August  2009  Closed- 
End  Proposal  would  apply  this  same 
rule  to  HELOCs.  See  proposed 
comments  4(b)(7)  and  (b)(8)-2  and 
4(b)(10)-2;  74  FR  43232,  43370,  Aug.  26, 
2009.  That  is,  to  exclude  a  premium  or 
charge  from  the  finance  charge,  a 
creditor  would  have  to  comply  with 
§  226.4(d)  if  the  credit  protection 
product  was  sold  before  or  after  the 
opening  of  an  open-end  plan  (whether 
or  not  it  was  home-secured).  Thus,  for 
closed-end  credit,  a  creditor  would  have 
to  comply  with  §  226.4(d)  if  the  creditor 
protection  product  was  sold  before — but 
not  after — consummation.  To  clarify 
these  requirements,  proposed 
§  226.4(d)(1)  and  (d)(3)  and  comment 
4(d)-2  would  state  that  a  creditor  must 
fulfill  the  conditions  of  §  226.4(d)  before 
the  consumer  enrolls  in  the  insurance  or 
coverage  “written  in  connection  with 
the  credit  transaction.”  Comment  4(d)- 
2  would  also  cross-reference  comments 
4(b)(7)  and  (b)(8)-2  and  4(b)(10)-2  for  a 
discussion  of  when  insurance  or 
coverage  is  “written  in  connection  with 
the  credit  transaction.”  Comment  4(d)- 
6  would  be  revised  to  clarify  that  if  the 
premium  is  not  imposed  by  the  creditor 
in  connection  with  the  credit 
transaction,  it  is  not  covered  by  §  226.4. 

4(d)(l)(i) 

Format.  Currently,  Regulation  Z  does 
not  mandate  the  format  of  the 
disclosures  required  under  §  226.4(d) 
and  does  not  provide  model  forms  or 
samples  specific  to  the  disclosures  for 
credit  protection  products.  The  Board’s 
review  of  several  disclosures  for  credit 
protection  products  revealed  that  many 
disclosures  were  in  small  font,  not 
grouped  together,  and  in  dense  blocks  of 
text.  For  example,  one  creditor  provided 


credit  protection  product  disclosures  in 
6-point  font  on  the  back  of  an 
enrollment  form,  separate  from  the 
signature  line,  and  with  multiple 
Federal  and  State  disclosures  in  dense 
blocks  of  text.  Although  the  August 
2009  Closed-End  Proposal  provided 
model  clauses  and  a  credit  life 
insurance  sample,  there  was  no  model 
form  with  a  specific  format.  In  addition, 
although  the  proposal  included  a  credit 
life  insurance  sample,  commenters 
requested  separate  samples  for  debt 
cancellation  and  debt  suspension 
products. 

To  address  these  problems,  the  Board 
tested  a  sample  credit  life  insurance 
disclosure  that  used  12-point  font, 
tabular  and  question-and-answer  format, 
and  bold  and  underlined  text. 

Participants  understood  the  content  of 
the  disclosure  when  presented  in  this 
format.  The  Board  also  worked  with  its 
consultant  to  develop  samples  for  debt 
cancellation  and  debt  suspension 
products.  Accordingly,  the  Board 
proposes  to  revise  §  226.4(d)(l)(i)  and 
(d)(3)(i)  to  require  the  creditor  to 
provide  clearly  and  conspicuously  in  a 
minimum  10-point  font  the  disclosures, 
which  must  be  grouped  together  and 
substantially  similar  in  headings, 
content,  and  format  to  Model  Forms  G- 
16(A)  or  H-17(A)  in  Appendix  G  or  H. 
Proposed  §  226.4(d)(l)(i)(D)  would 
require  several  disclosures  in  a  tabular 
and  question-and-answer  format.  Also, 
samples  for  credit  life  insurance, 
disability  debt  cancellation  coverage, 
and  unemployment  debt  suspension 
coverage  are  proposed  at  Samples  G— 
16(B),  (C)  and  (D),  and  H-17(B),  (C)  and 
(D),  respectively. 

4(d)(l)(i)(D)(l) 

Need  for  product.  To  address 
concerns  about  the  costs  and  benefits  of 
the  product  relative  to  traditional  life 
insurance,  the  August  2009  Closed-End 
Proposal  required  the  creditor  to 
provide  the  following  statemeht:  “If  you 
have  insurance  already,  this  policy  may 
not  provide  you  with  any  additional 
benefits.”  Several  industry  trade 
associations,  banks,  community  banks, 
and  credit  protection  companies  noted 
that  this  language  could  be  misleading. 
Credit  protection  products  can 
supplement  existing  insurance  policies. 
Accordingly,  the  Board  proposes 
§  226.4(d)(l)(i)(D)(l)  to  require  a  revised 
stateihent  that  if  the  consumer  already 
has  enough  insurance  or  savings  to  pay 
off  or  make  payments  on  the  debt  if  a 
covered  event  occurs,  the  consumer  may 
not  need  the  product.  Proposed 
comment  4(d)-15  would  clarify  that  a 
“covered  event”  refers  to  the  event  that 
would  trigger  coverage  under  the  policy 


or  agreement,  such  as  loss  of  life, 
disability,  or  involuntary 
unemployment.  Examples  of  how  to 
provide  this  statement  for  particular 
products  would  be  provided  in  Samples 
G-16(B),  (C)  and  (D)  and  H-17(B),  (C) 
and  (D)  in  Appendices  G  and  H. 

4(d)(l)(i)(D)(3) 

Cost.  Currently,  Regulation  Z  permits 
a  creditor  to  disclose  the  premium  or 
charge  on  a  unit-cost  basis  for:  Open- 
end  transactions:  closed-end  credit 
transactions  by  mail  or  telephone  under 
§  226.17(g);  and  certain  closed-end 
credit  transactions  involving  insurance 
or  coverage  that  limits  the  total  amount 
of  indebtedness  subject  to  coverage. 
Section  226.4(d)(l)(ii)  and  (d)(3)(ii). 
Concerns  have  been  raised  that  unit-cost 
disclosures  do  not  provide  a  meaningful 
disclosure  of  the  potential  cost  of  the 
product.  The  Board’s  review  of  several 
disclosures  for  credit  protection 
products  revealed  that  creditors  often 
provide  multiple  unit-cost  disclosures 
for  each  State  in  which  the  creditor 
offers  the  product.  Moreover,  during 
consumer  testing  conducted  by  the 
Board  for  this  proposal,  most 
participants  could  not  correctly 
calculate  the  cost  of  the  product  based 
on  a  unit-cost  disclosure.  However, 
when  the  cost  was  disclosed  as  a  dollar 
figure  tailored  to  the  loan  amount,  all 
participants  understood  the  cost  of  the 
credit  insurance.  The  Board  believes 
that  consumers  would  benefit  from 
disclosure  of  the  maximum  premium  or 
charge  for  the  insurance  or  coverage  to 
determine  whether  the  product  is 
affordable  for  them. 

Accordingly,  the  Board  proposes 
§  226.4(d)(l)(i)(D)(3)  to  require  a 
statement  of  the  maximum  premium  or 
charge  per  period.  The  Board 
understands  that  the  premium  or  charge 
is  typically  calculated  based  on  the  rate 
multiplied  by  the  outstanding  balance, 
monthly  principal  and  interest  payment, 
or  minimum  monthly  payment.  Thus, 
for  a  product  based  on  the  outstanding 
balance  of  closed-end  credit,  the 
periodic  premium  or  charge  may 
decline  as  the  balance  declines. 
Alternatively,  for  a  product  based  on  the 
minimum  monthly  payment  under  an 
open-end  credit  plan,  the  periodic 
premium  or  charge  may  vary.  Thus,  the 
Board  also  proposes  tOTequire  a 
disclosure  that  the  cost  depends  on  the 
consumer’s  balance  or  interest  rate,  as 
applicable. 

Proposed  comment  4(d)-16  would 
clarify  that  the  creditor  must  use  the 
maximum  rate  under  the  policy  or 
coverage.  In  addition,  if  the  premium  or 
charge  is  based  on  the  outstanding 
balance  or  periodic  principal  and 
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interest  payment,  the  creditor  must  base 
the  disclosure  on  the  maximum 
outstanding  balance  or  periodic 
principal  and  interest  payment  possible 
under  the  loan  contract  or  line  of  credit 
plan.  Current  comment  4(d)-4  regarding 
unit-cost  disclosures  would  be  revised 
to  apply  only  to  property  insurance 
disclosures.  Comment  4(d)-2  would  be 
revised  to  state  that,  if  disclosures  are 
given  early,  a  creditor  must  redisclose  if 
the  statement  of  the  maximum  premium 
or  charge  per  period  is  different  at  the 
time  of  consummation  or  account¬ 
opening. 

4(d)(l)(i)(D)(4) 

Maximum  benefit.  The  August  2009 
Closed-End  Proposal  would  require 
creditors  to  disclose  the  loan  amount 
together  with  cost  information  for  the 
credit  protection  product.  See  proposed 
§  226.38(hK9).  However,  the  Board’s 
review  of  several  disclosures  for  credit 
protection  products  revealed  that  the 
ioss-of-life  insurance  or  coverage 
sometimes  does  not  cover  the  full  loan 
amount.  Moreover,  debt  cancellation  or 
debt  suspension  coverage  usually  places 
limits  on  the  dollar  amount  and  number 
of  payments  to  be  paid.  The  Board  is 
concerned  that  consumers  may  not 
realize  that  there  are  limits  to  the 
benefits,  and  that  they  will  have  to  pay 
any  amounts  that  are  not  covered  under 
the  insurance  or  coverage.  During 
consumer  testing  conducted  by  the 
Board  for  this  proposal,  some 
participants  were  surprised  that  benefits 
would  be  capped  at  an  amount  less  than 
the  loan  amount,  but  most  understood 
the  disclosure.  Accordingly,  the  Board 
proposes  §  226.4(d)(l)(i)(D)(4)  to  require 
a  statement  of  the  maximum  benefit 
amount,  together  with  a  statement  that 
the  consumer  will  be  responsible  for 
any  balance  due  above  the  maximum 
benefit  amount,  as  applicable. 

4(d)(l)(i)(D)(5)  and  (6) 

Eligibility.  The  August  2009  Closed- 
End  Proposal  would  require  creditors  to 
make  a  determination  at  the  time  of 
enrollment  that  the  consumer  meets  any 
applicable  age  or  employment  eligibility 
criteria  for  insurance  or  debt 
cancellation  or  debt  suspension 
coverage.  See  proposed  §  226.4(dKl)(iv) 
and  (d)(3)(v).  If  the  insurance  or 
coverage  contained  other  eligibility 
restrictions  in  addition  to  age  and 
employment,  the  proposal  provided  the 
following  model  clauses:  “Based  on  our 
review  of  your  age  and/or  employment 
status  at  this  time,  you  may  be  eligible 
to  receive  benefits.  However,  you  may 
not  qualify  to  receive  any  benefits 
because  of  other  eligibility  restrictions.” 
See  proposed  Model  Clauses  G-16(C)  in 


Appendix  G  and  H-17(C)  in  Appendix 
H.  Comments  from  consumer  advocates, 
a  Federal  banking  agency,  a  trade 
association,  a  bank,  two  credit 
protection  companies,  and  several 
community  banks  indicated  that  they 
felt  that  these  statements  were  too  vague 
and  potentially  misleading.  Consumer 
advocates  suggested  the  Board  conduct  r 
more  testing  to  find  the  right  balance 
between  information  overload  and 
information  sufficient  for  rational 
decision  making. 

To  address  these  concerns,  the  Board 
conducted  additional  rounds  of  testing 
to  improve  this  disclosure.  The 
following  language  was  tested;  “You 
may  not  qualify  for  benefits  even  if  you 
buy  this  product.  Based  on  our  review 
you  currently  meet  the  age  and 
employment  eligibility  requirements, 
but  there  are  other  requirements  that 
you  may  not  meet.  If  you  do  not  meet 
these  eligibility  requirements,  you  will 
not  receive  any  benefits  even  if  you 
purchase  this  product  and  pay  the 
monthly  premium.”  Most  participants 
understood  the  disclosure,  and  were 
surprised  that  they  might  not  receive 
benefits  even  after  purchasing  the 
product  and  making  payments  for  a 
number  of  years.  Most  indicated  that 
they  would  use  the  Federal  Reser\’e 
Board  Web  site  to  learn  more  about 
eligibility  requirements. 

Accordingly,  the  Board  proposes 
§  226.4(dKl)(i)(DK5)  to  require  a 
statement  that  the  consumer  meets  the 
age  and  employment  eligibility 
requirements.  If  there  are  other 
eligibility  requirements,  the  Board 
further  proposes  §  226.4(d)(l)(i)(D)(6)  to 
require  a  statement  in  bold,  underlined 
text  that  the  consumer  may  not  receive 
any  benefits  even  if  the  consumer  pays 
for  the  product,  together  with  a 
statement  that  there  are  other 
requirements  that  the  consumer  may  not 
meet  and  that,  if  the  consumer  does  not 
meet  these  eligibility  requirements,  the 
consumer  will  not  receive  any  benefits 
even  if  the  consumer  purchases  the 
product  and  pays  the  periodic  premium 
or  charge.  Sample  language  is  included 
in  Model  Forms  G— 16(A)  and  H-17(A), 
and  Sample  Forms  G-16(B),  (C)  and  (D), 
and  H-17(B),  (C)  and  (D)  in  Appendices 
G  and  H. 

4(d)(l)(i)(D)(7) 

Coverage  period.  Currently, 

Regulation  Z  requires  disclosure  of  the 
term  of  the  insurance  or  coverage  if  it  is 
less  than  the  term  of  the  credit 
transaction.  Section  226.4(d)(l)(ii)  and 
(d)(3)(ii).  The  August  2009  Closed-End 
Proposal  would  require  disclosure  of  the 
term  in  all  cases.  See  proposed 
§  226.38(h)(9).  Consumer  advocates  that 


commented  on  the  proposal  also 
suggested  disclosure  of  the  date  on 
which  the  consumer  would  no  longer 
meet  the  age  eligibility  requirement. 

One  bank  suggested  a  highlighted 
disclosure  of  the  age  eligibility 
requirement.  To  address  these  concerns, 
the  Board  proposes  §  226.4(d)(l)(i)(D)(7) 
to  require  a  statement  of  the  time  period 
and  age  limit  for  coverage.  The  Board 
believes  that  disclosure  of  the  age, 
rather  than  the  date,  would  be  more 
meaningful  to  consumers. 

4(d)(l)(ii) 

The  August  2009  Closed-End  Proposal 
would  require  creditors  to  make  a 
determination  at  the  time  of  enrollment 
that  the  consumer  meets  any  applicable 
age  or  employment  eligibility  criteria  for 
insurance  or  debt  cancellation  or  debt 
suspension  coverage.  See  proposed 
§  226.4(d)(l)(iv)  and  (d)(3)(v).  To 
provide  creditors  with  some  flexibility, 
the  Board  proposes  §  226.4(d)(l)(ii)  to 
allow  creditors  to  make  the 
determination  prior  to  or  at  the  time  of 
enrollment.  Comment  4(d)-14  regarding 
age  or  employment  eligibility  criteria  is 
revised  accordingly. 

4(d)(3)(i) 

Debt  suspension  coverage.  In  the 
January  2009  Credit  Card  Rule,  the 
existing  rules  for  debt  cancellation 
coverage  were  applied  to  debt 
suspension  coverage.  The  rule  requires 
a  disclosure  that  the  obligation  to  pay 
loan  principal  and  interest  is  only 
suspended,  and  that  interest  will 
continue  to  accrue  during  the  period  of 
suspension.  See  §  226.4(d)(3)(iii);  74  FR 
5244,  5401,  Jan.  29,  2009.  (The  January 
2009  Credit  Card  Rule  was  withdrawn 
as  of  February  22,  2010,  but 
§  226.4(d)(3)(iii)  was  retained  in  the 
February  2010  Credit  Card  Rule.  75  FR 
7925  and  7658,  7796,  Feb.  22,  2010.)  In 
response  to  the  August  2009  Closed-End 
Proposal,  several  industry  commenters 
requested  guidance  on  how  to 
incorporate  this  requirement  into  the 
revised  disclosure.  Accordingly,  the 
Board  proposes  §  226.4(d)(3)(i)  to 
include  this  requirement  in  the 
disclosure,  and  proposes  model  forms 
and  samples  incorporating  the 
disclosure  at  G— 16(A)  and  (D)  in 
Appendix  G  and  H-17(A)  and  (D)  in 
Appendix  H. 

4(d)(3)(ii) 

The  August  2009  Closed-End  Proposal 
would  require  creditors  to  make  a 
determination  at  the  time  of  enrollment 
that  the  consumer  meets  any  applicable 
age  or  employment  eligibility  criteria  for 
insurance  or  debt  cancellation  or  debt 
suspension  coverage.  See  proposed 
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§  226.4(d)(l)(iv)  and  {d)(3Kv).  To 
provide  creditors  with  some  flexibility, 
the  Board  proposes  §  226.4(d)(3)(ii)  to 
allow  creditors  to  make  the 
determination  prior  to  or  at  the  time  of 
enrollment.  Comment  4(d)-14  regarding 
age  or  employment  eligibility  criteria  is 
revised  accordingly. 

4(d)(4)  Telephone  Purchases 

In  the  January  2009  Credit  Card  Rule, 
the  Board  exempted  open-end  (not 
home-secured)  plans,  from  the 
requirement  to  obtain  a  written 
signature  or  initials  from  the  consumer 
for  the  telephone  sales  of  credit 
insurance  or  debt  cancellation  or  debt 
suspension  plans.  See  §  226.4(d)(4);  74 
FR  5244,  5401,  Jan.  29,  2009.  However, 
creditors  must  make  the  disclosures 
required  under  current  §  226.4(d)(l)(i) 
and  (ii)  or  (d)(3)(i)  through  (iii)  orally; 
maintain  evidence  that  the  consumer 
affirmatively  elected  to  purchase  the 
insurance  or  coverage;  and  mail  the 
required  disclosures  within  three 
business  days  after  the  telephone 
purchase.  (The  January  2009  Credit  Card 
Rule  was  withdrawn  as  of  February  22, 
2010,  but  §  226.4(d)(4)  was  retained  in 
the  February  2010  Credit  Card  Rule.  75 
FR  7925  and  7658,  7796,  Feb.  22,  2010.) 
The  August  2009  Closed-End  Proposal 
would  apply  this  same  rule  to  HELOCs. 
See  proposed  §  226.4(d)(4);  74  FR 
43232,  43322,  Aug.  26,  2009.  Under  this 
proposal,  the  disclosures  would  be 
required  under  §  226.4(d)(l)(i)  and 
(d)(3)(i),  rather  than  under 
§  226.4(d)(l)(i)  and  (ii)  and  (d)(3)(i) 
through  (iii).  Accordingly,  the  Board 
proposes  to  revise  §  226.4(d)(4)  to 
require  creditors  making  telephone 
disclosures  to  provide  orally  the 
disclosures  required  under 
§226.4(d)(l)(i)  and  (d)(3)(i). 

Section  226.5  General  Disclosure 
Requirements 

Section  226.5  provides  general 
disclosure  requirements  for  open-end 
credit.  The  Board  is  proposing  to  revise 
§  226.5  and  the  associated  commentary 
to  include  references  to  the  proposed 
open-end  reverse  mortgage  disclosures 
in  §226.33. 

Section  226.5b  Requirements  for 
Home-Equity  Plans 

Reverse  Mortgages 

Currently,  reverse  mortgages  that  are 
structured  as  open-end  credit  plans  are 
subject  to  §  226.5b.  The  Board  is 
proposing  to  consolidate  the  disclosure 
requirements  for  open-end  reverse 
mortgages  in  §  226.33.  Consequently, 
the  Board  proposes  to  revise  §  226.5b  to 
exclude  reverse  mortgages  from  the 


disclosure  requirements  in  current 
paragraphs  (a)  through  (e).  The  Board’s 
2009  HELOC  Proposal  also  proposed  to 
amend  §  226.5b.  See  74  FR  43428  Aug. 
26.  2009  for  further  information.  The 
Board  has  incorporated  in  the  regulatory 
text  and  commentary  for  §  226.5b  both 
the  changes  that  were  proposed  in  the 
Board’s  2009  HELOC  Proposal  and  the 
changes  proposed  in  this  notice.  The 
Board  is  not  soliciting  comment  on  the 
amendments  previously  proposed. 

Proposed  §  226.5b(h)  provides  a  cross- 
reference  to  the  sections  in  §  226.33 
which  apply  to  reverse  mortgages.  The 
Board  is  also  proposing  to  remove 
proposed  comments  5b(c)(9)(ii)-6  and 
5b(c)(9)(iii)-4,  which  provide  guidance 
on  how  to  disclose  the  payment  terms 
for  open-end  reverse  mortgages.  See  74 
FR  43428,  43586,  Aug.  26,  2009.  As 
discussed  more  fully  below  in  the 
section-by-section  analysis  to  §  226.33, 
the  Board  is  proposing  not  to  apply  the 
minimum  periodic  payment  disclosures 
to  open-end  reverse  mortgages. 

Reverse  mortgages  would  remain 
subject  to  the  other  provisions  in 
§  226.5b.  Current  §  226.5b(g)  (proposed 
to  be  redesignated  as  §  226.5b(d)  in  the 
August  2009  HELOC  Proposal)  requires 
a  creditor  to  refund  fees  paid  for  a  home 
equity  plan  if  any  term  required  to  be 
disclosed  in  §  226.5b(d)  (proposed  to  be 
redesignated  as  §  226.5b(c)  in  the 
August  2009  HELOC  Proposal)  changes 
(other  than  a  change  due  to  fluctuations 
in  the  index  in  a  variable-rate  plan) 
before  the  plan  is  opened  and  the 
consumer  elects  not  to  open  the  plan. 
See  74  FR  43428,  43484,  Aug.  26,  2009. 
For  reverse  mortgages,  proposed 
§  226.5b(d)  would  be  revised  to  apply  to 
the  eeurly  open-end  reverse  mortgage 
disclosures  required  by  §  226.33(d)(1). 
Revisions  to  proposed  §  226.5b(d)  also 
would  clarify  that  the  creditor  would 
not  be  required  to  refund  fees  if  the 
consumer  changed  the  type  of  payment 
he  elected  to  receive  under  proposed 
§  226.33(c)(5),  or  for  changes  resulting 
from  verification  of  the  appraised 
property  value  or  the  consumer’s  age. 
For  example,  if  the  disclosure  is  based 
on  the  consumer’s  choice  to  receive 
only  monthly  payments,  but  after  the 
disclosure  is  provided  the  consumer 
decides  instead  to  receive  funds  in  the 
form  of  a  line  of  credit,  the  creditor 
would  not  be  required  to  refund  the 
consumer’s  fees  if  the  consumer  later 
decided  not  to  proceed  with  the  reverse 
mortgage. 

Under  current  §  226.5b(h)  (proposed 
to  be  redesignated  as  §  226.5b(e)  in  the 
August  2009  HELOC  Proposal),  which 
implements  TILA  Section  127A(c)(2), 
neither  a  creditor  nor  any  other  person 
may  impose  a  nonrefundable  fee  on  a 


consumer  until  after  the  third  business 
day  following  the  consumer’s  receipt  of 
the  disclosures  required  by  §  226.5b.  15 
U.S.C.  1637a(c)(2);  74  FR  43428,  43536, 
43593,  Aug.  26,  2009.  This  provision 
applies  to  all  HELOCs  subject  to 
§  226.5b,  including  reverse  mortgages. 

As  discussed  in  the  section-by-section 
analysis  to  §  226.33,  for  open-end 
reverse  mortgages,  the  disclosures 
required  by  §  226.5b  are  proposed  to  be 
moved  to  §  226.33;  the  nonrefundable 
fee  provision  in  §  226.5b,  however,  still 
applies  to  open-end  reverse  mortgages 
subject  to  §  226.33.  Thus,  under 
proposed  §  226.5b(e),  a  consumer  who 
has  applied  for  a  HELOC,  including  an 
open-end  reverse  mortgage,  may  choose 
not  to  proceed  with  the  transaction  for 
any  reason  within  three  business  days 
after  application  and  receive  a  refund  of 
any  fees  paid.  See  proposed  comment 
5b(e)-l,  74  FR  43428,  43593,  Aug.  26, 
2009. 

This  proposal  amends  the 
commentary  to  previously  proposed 
§  226.5b(e)  to  reflect  a  new  proposed 
rule  regarding  reverse  mortgages, 
discussed  in  more  detail  below  in  the 
section-by-section  analysis  to 
§  226.40(b)(2).  Under  this  new  rule, 
neither  a  creditor  nor  any  other  person 
may  impose  a  nonrefundable  fee  on  a 
consumer  for  a  reverse  mortgage  until 
after  the  third  business  day  following 
the  consumer’s  completion  of 
counseling  from  a  qualified  counselor. 
See  proposed  §  226.40(b)(2)  and 
accompanying  commentary. 
Consequently,  open-end  reverse 
mortgages  would  be  subject  to  two 
restrictions  on  imposing  nonrefundable 
fees:  (1)  The  rule  under  previously 
proposed  §  226.5b(e)  described  above, 
which  applies  to  all  HELOCs  subject  to 
§  226.5b  (see  74  FR  43428,  43536,  Aug. 
26,  2009);  and  (2)  the  rule  under 
proposed  §  226.40(b)(2),  which  applies 
to  all  reverse  mortgages. subject  to 
§226.33. 

The  Board  proposes  to  add  comment 
5b(e)-5  to  clarify  that,  for  open-end 
reverse  mortgages,  the  restrictions  on 
imposing  nonrefundable  fees  in 
§§  226.5b  and  226.40(b)(2)  both  apply. 
The  proposed  comment  also  cross- 
references  proposed  commentary  to 
§  226.40(b)(2),  which  explains  the 
practical  implications  of  these 
restrictions  in  reverse  mortgage 
transactions.  See  proposed  comment 
40(b)(2)(i)-3. 

Current  §  226.5b(f)  limits  the  changes 
that  creditors  may  make  to  HELOCs 
subject  to  §  226.5b,  including  open-end 
reverse  mortgages.  Current  §  226.5b(f)(l) 
limits  changes  to  the  annual  percentage 
rate,  and  current  §  226.5b(f)(3)  limits 
changes  to  plan  terms;  both  apply  to 
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reverse  mortgages.  Current  §  226.5b(f)(2) 
limits  the  situations  in  which  a  creditor 
may  terminate  a  plan  and  demand 
repayment  of  the  entire  outstanding 
balance  in  advance  of  the  original  term. 

It  does  not  apply  to  reverse  mortgages. 
Instead,  current  §  226.5b(f)(4)  limits 
when  open-end  reverse  mortgages  may 
be  terminated:  in  the  case  of  default;  if 
the  consumer  transfers  title  to  the 
property  securing  the  note;  if  the 
consumer  ceases  using  the  property  as 
the  primary  dwelling;  or  upon  the 
consumer’s  death.  No  substantive 
revisions  to  these  provisions  are 
proposed.  The  proposal  would  revise 
§  226.5b(f)(4)  to  reflect  the  change  of  the 
defined  term  “reverse  mortgage 
transaction”  to  “reverse  mortgage” 
discussed  in  the  section-by-section 
analysis  to  §  226.33(a). 

Interest  Rate  Not  Under  the  Creditor’s 
Control 

TILA  Section  137(a),  implemented  by 
§  226.5b(f)(l),  prohibits  variable-rate 
HELOCs  from  being  subject  to  any 
interest  rate  changes  other  than  those 
based  on  “an  index  or  rate  of  interest 
which  is  publicly  available  and  is  not 
under  the  control  of  the  creditor.”  15 
U.S.C.  1647(a).  Accordingly, 

§  226.5b(f)(l)  prohibits  creditors  from 
changing  a  HELOC’s  APR  unless  the . 
change  is  “based  on  an  index  that  is  not 
under  the  creditor’s  control”  and  is 
“available  to  the  general  public.”  The 
Official  Staff  Commentary  to 
§  226.5b(f)(l)  explains  that  a  creditor 
may  not  make  changes  based  on  its  own 
prime  rate  or  cost  of  funds,  and  may  not 
reserve  a  contractual  right  to  change 
rates  at  its  discretion.  See  comment 
5b(f)(l)-l.  The  commentary  states  that  a 
creditor  may  use  a  published  prime  rate, 
such  as  that  in  the  Wall  Street  Journal, 
even  if  the  creditor’s  own  prime  rate  is 
one  of  several  rates  used  to  establish  the 
published  rate.  Id. 

In  the  August  2009  HELOC  Proposal, 
the  Board  did  not  propose  to  revise 
these  provisions.  However,  earlier  this 
year,  the  Board  adopted  final  rules 
regarding  open-end  (not-home-secured) 
credit,  which  include  additional 
guidance  regarding  what  constitutes  an 
index  outside  of  the  creditor’s  control  in 
the  context  of  credit  cards  under  an 
open-end  (not-home-secured)  consumer 
credit  plan  (February  2010  Credit  Card 
Rule).  See  75  FR  7658,  7737,  7819,  7909, 
Feb.  22,  2010.  Under  the  February  2010 
Credit  Card  Rule,  new  §  226.55(b)(2) 
provides  that  a  creditor  may  not 
increase  an  APR  for  a  variable-rate 
credit  card  unless  the  chcmge  is  based 
on  “an  index  that  is  not  under  the  card 
issuer’s  control  and  is  available  to  the 
general  public”  and  “the  increase  in  the 


[APR]  is  due  to  an  increase  in  the 
index.”  See  id.  at  7819. 

The  commentary  to  this  new 
provision  incorporates  the  explanations 
of  “an  index  that  is  not  under  the 
[creditor’s]  control”  that  appear  in  the 
HELOC  rules,  described  above.  See 
comment  55(b)(2)-2.i;  75  FR  7658,  7909, 
Feb.  22,  2010.  In  addition,  the 
commentary  includes  two  situations  not 
currently  associated  with  the  meaning 
of  this  phrase  in  the  HELOC  rules. 

First,  under  §  226.55(b)(2),  a  card 
issuer  exercises  control  over  the  index 
if  the  card  issuer  has  set  a  minimum  rate 
“floor”  below  which  a  variable  rate 
cannot  fall,  even  if  a  decrease  would  be 
consistent  with  a  change  in  the 
applicable  index.  See  comment  55(b)(2)- 
2.ii;  75  FR  7658,  7737,  7909,  Feb.  22, 
2010.  Second,  a  card  issuer  exercises 
control  over  the  index  if  the  variable 
rate  can  be  calculated  based  on  any 
index  value  that  existed  during  a  period 
of  time.  See  comment  55(h)(2)-2.iii;  75 
FR  7658,  7737,  7909,  Feb.  22,  2010.  In 
explaining  this  second  provision,  the 
SUPPLEMENTARY  INFORMATION  to  the 
February  2010  Credit  Card  Rule  notes 
that  card  issuers  typically  reset  rates  on 
variable-rate  credit  cards  monthly,  every 
two  months,  or  quarterly.  Under  the 
new  rule,  a  card  issuer  is  permitted  to 
adjust  the  variable  rate  based  on  the 
value  of.the  index  on  a  particular  day, 
or  in  the  alternative,  the  average  index 
value  during  a  specific  period.  See  id. 
This  second  provision,  however,  is 
designed  prevent  creditors  from  setting 
the  new  rate  based  on,  for  example,  the 
highest  index  value  during  a  given 
period  of  time  preceding  the  reset  date 
(such  as  the  90  days  preceding  the  last 
day  of  a  month  or  billing  cycle). 

The  Board  expressed  concerns  that 
setting  a  rate  “floor”  and  adjusting  rates 
based  on  any  index  value  that  existed 
during  a  period  of  time  can  prevent 
consumers  from  receiving  the  benefit  of 
decreases  in  the  index.  Upon  review, 
the  Board  concluded  that  these  practices 
constitute  a  creditor’s  control  over  an 
index  to  change  rates  in  a  manner 
prohibited  by  TILA.  See  id.  at  7909 
(citing  TILA  Section  171(b)(2);  15  U.S.C. 
1666(b)(2)). 

The  Board  solicits  comment  on 
whether  to  amend  the  commentary  to 
§  226.5b(f)(l)  to  adopt  these 
clarifications  regarding  what  constitutes 
control  over  an  index  for  purposes  of 
the  restrictions  on  changing  the  rate  for 
a  variable-rate  HELOC.  The  Board 
requests  that  commenters  provide 
specific  reasons  why  the  Board  should 
or  should  not  do  so. 


Section  226.6  Account-Opening 
Disclosures 

Reverse  Mortgages 

Section  226.6(a),  as  proposed  to  be 
amended  in  the  Board’s  August  2009 
HELOC  Proposal,  would  be  revised  by 
this  proposal  to  exclude  reverse 
mortgages  from  the  tabular  disclosure 
requirements  in  §  226.6(a)(1)  and  (a)(2). 
Instead,  reverse  mortgages  would  be 
subject  to  the  disclosure  requirements  in 
proposed  §  226.33(c)  and  (d)(2).  In 
addition,  as  discussed  in  the  section-by¬ 
section  analysis  to  §  226.33(c)  below, 
reverse  mortgages  would  not  be  subject 
to  the  requirements  in  §  226.6(a)(5)(i)  to 
disclose  voluntary  credit  insurance, 
debt  cancellation  or  debt  suspension, 
and  in  §  226.6(a)(5)(v)  to  disclose 
information  about  fixed-rate  and  -term 
payment  plans.  However,  reverse 
mortgages  would  remain  subject  to  the 
disclosure  requirements  in  §  226.6(a)(3), 
(a)(4),  (a)(5)(iii)  and  (a)(5)(iv).  These 
provisions  require  disclosures  about 
charges,  rates,  security  interests,  billing 
rights,  and  possible  creditor  actions, 
respectively,  and  would  be  provided 
outside  the  required  disclosure  tables. 
The  Board  has  incorporated  in  the 
regulatory  text  and  commentary  for 
§  226.6  both  the  changes  that  were 
proposed  in  the  Board’s  2009  HELOC 
Proposal  and  the  changes  proposed  in 
this  notice.  The  Board  is  not  soliciting 
comment  on  the  amendments 
previously  proposed. 

Credit  Protection  Products 

As  discussed  in  the  section-by-section 
analysis  to  proposed  §  226.4(d)(1)  and 
(d)(3)  above,  credit  insurance,  debt 
cancellation  coverage,  and  debt 
suspension  coverage  (collectively, 
“credit  protection  products”)  are 
products  that  are  offered  in  connection 
with  a  credit  transaction  and  that 
present  unique  costs  and  risks  to  the 
consumer.  Currently,  Regulation  Z 
requires  the  creditor  to  provide  detailed 
disclosures  of  the  costs  to  the  consumer 
if  the  product  is  voluntary  (as  a 
condition  of  excluding  the  costs  from 
the  finance  charge),  but  not  if  the 
product  is  required.  See  TILA  Section 
106(b),  15  U.S.C.  1605(b);  §  226.4(d)(1) 
and  (d)(3)f  If  the  product  is  required, 
Regulation  Z  requires  only  a  brief 
disclosure  of  the  cost,  without  further 
details,  such  as  the  length  of  coverage. 
See  §  226.6(b)(5)(i)  (open-end  not  home- 
secured);  proposed  §  226.6(a)(5)(i) 
(HELOCs).  Based  on  comments  to  the 
August  2009  Closed-End  Proposal  and 
the  Board’s  review  of  creditor 
solicitations  and  disclosures  for  credit 
protection  products,  the  Board  is 
proposing  more  comprehensive 
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disclosures  of  the  risks  associated  with 
the  optional  products.  See  proposed 
§  226.4(d)(1)  and  (d)(3).  However,  the 
Board  is  concerned  that  consumers  that 
are  offered  HELOCs  or  open-end  (not 
home-secured)  credit  that  require 
payment  for  credit  protection  products 
will  not  be  fully  informed  of  the  costs 
and  risks  associated  with  these 
products. 

Accordingly,  the  Board  proposes  to 
require  creditors  that  require  credit 
protection  products  in  connection  with 
open-end  credit  to  provide  the 
disclosures  required  in  §  226.4(d)(l)(i) 
and  (d)(3)(i),  as  applicable,  except  for 
§226.4(d)(l)(i)(A),  (B).  (D)(5),  (E)  and 
(F).  This  proposal  would  replace 
§  226.6(a)(5)(i),  which  was  proposed  for 
HELOCs  in  the  August  2009  HELOC 
Proposal,  and  would  revise 
§  226.6(b)(5)(i),  which  was  adopted  for 
open-end  (not  home-secured)  credit  in 
the  January  2009  Credit  Card  Rule.  (The 
January  2009  Credit  Card  Proposal  was 
withdrawn  as  of  February  22,  2010,  but 
§  226.6(b)(5)(i)  was  retained  in  the 
February  2010  Credit  Card  Rule.  75  FR 
7925  and  7658,  7804,  Feb.  22,  2010.) 
Thus,  for  required  credit  protection 
products,  creditors  would  have  to 
disclose  information  about  the  Federal 
Reserve  Board’s  Web  site  regarding 
credit  protection  products,  the  need  for 
the  product,  the  maximum  cost  and 
benefit,  general  eligibility  restrictions, 
and  the  time  period  and  age  limit  for 
coverage.  However,  the  creditor  would 
not  be  required  to  do  the  following 
because  it  is  not  applicable  if  the  credit 
protection  product  is  required  in 
connection  with  the  credit  transaction: 
(1)  Determine  the  consumer’s  age  or 
employment  eligibility  at  the  time  of 
enrollment;  (2)  obtain  the  consumer’s 
affirmative  consent;  or  (3)  disclose  the 
optional  nature,  age  and  employment 
eligibility,  or  statement  of  the 
consumer’s  affirmative  consent. 

The  Board  proposes  to  require  these 
disclosures  using  its  authority  under 
TILA  Section  105(a),  15  U.S.C.  1604(a). 
TILA  Section  105(a)  authorizes  the 
Board  to  prescribe  regulations  to  carry 
out  the  purposes  of  the  act.  TILA’s 
purposes  include  promoting  “the 
informed  use  of  credit,”  which  “results 
from  an  awareness  of  the  cost  thereof  by 
consumers.”  TILA  Section  102(a),  15 
U.S.C.  1601(a).  A  premium  or  charge  for 
a  required  credit  protection  product  is  a 
cost  assessed  in  connection  with  credit. 
The  credit  transaction  and  the 
relationship  between  the  creditor  and 
the  consumer  are  the  reasons  the 
product  is  offered  or  available.  Because 
there  have  long  been  concerns  about  the 


merits  of  these  products, the  Board 
believes  that  consumers  would  benefit 
from  clear  and  meaningful  disclosures 
regarding  the  associated  costs  and  risks. 
As  discussed  more  fully  in  the  section- 
by-section  analysis  for  proposed 
§  226.4(d)(1)  and  (d)(3)  above,  consumer 
testing  showed  that  without  clear 
disclosures,  participants  were  unaware 
of  the  costs  and  risks  of  these  products. 
For  these  reasons,  the  Board  believes 
that  this  proposed  rule  would  serve  to 
inform  consumers  of  the  costs  and  risks 
of  accepting  a  HELOC  or  open-end  (not 
home-secured)  credit  plan  with  a 
required  credit  protection  product. 

Section  226.7  Periodic  Statement 

Reverse  mortgages.  Section  226.7 
identifies  information  about  an  open- 
end  account,  including  a  reverse 
mortgage,  that  must  be  disclosed  when 
a  creditor  is  required  to  provide 
periodic  statements.  Section  226.7(a)(8), 
which  implements  TILA  Section 
127(b)(9),  requires  a  creditor  offering 
HELOCs  subject  to  §  226.5b,  including 
reverse  mortgages,  to  disclose  on  the 
periodic  statement  the  date  by  which  or 
the  time  period  within  which  the  new 
balance  or  any  portion  of  the  new 
balance  must  be  paid  to  avoid 
additional  finance  charges.  15  U.S.C. 
1637(b)(9).  As  discussed  more  fully 
below  in  the  section-by-section  analysis 
to  §  226.33(c)(13),  the  disclosure  of  a 
grace  period  for  reverse  mortgages  is  not 
relevant  or  meaningful  to  consumers 
who  are  not  making  regular  payments. 
For  this  reason  the  Board  proposes  to 
exercise  its  authority  under  TILA 
Sections  105(a)  and  105(f)  to  exempt 
reverse  mortgages  from  the  requirement 
to  state  whether  or  not  any  time  period 
exists  within  which  any  credit  extended 
may  be  repaid  without  incurring  a 
finance  charge.  The  Board  believes  that 
an  exemption  is  warranted  because  the 
grace  period  disclosure  may  be 
confusing  to  reverse  mortgage 
consumers  who  are  not  making  regular 
payments. 

Consumer  testing  of  periodic 
statements  for  all  HELOCs.  Under  the 
August  2009  HELOC  Proposal,  creditors 
would  be  required  to  provide  periodic 
statements  that  group  fees  and  interest 
together,  separate  from  transactions.  See 
proposed  §  226.7(a)(6)(i),  74  FR  43428, 
43541,  Aug.  26,  2009.  The  Board  also 
proposed  to  eliminate  the  requirement 
that  creditors  disclose  the  effective  APR 


See,  e.g.,  Bd.  of  Governors  of  the  Fed.  Reserve 
Sys,  and  U.S.  Dep’t  of  Hous.  and  Urban  Dev.,  faint 
Report  to  the  Congress  Concerning  Reform  to  the 
Truth  in  Lending  Act  and  the  Real  Estate  Settlement 
Procedures  Act  at  64-66  (1998)  (raising  concerns 
about  high-pressure  sales  tactics,  costs  and 
cancellation  rights  for  credit  protection  products). 


on  HELOC  periodic  statements.  The 
Board  proposed  sample  forms  for 
HELOC  periodic  statements,  developed 
largely  based  on  the  results  of  the 
Board’s  prior  consumer  testing 
conducted  for  credit  cards.  See 
proposed  Samples  G-24(A),  G-24(B), 
and  G-24(C)  in  Appendix  G  of  part  226, 
74  FR  43428,  43570,  Aug.  26,  2009.  The 
Board  indicated  that  it  would  conduct 
additional  consumer  testing  of  model 
disclosures  before  finalizing  the  August 
2009  HELOC  Proposal.  74  FR  43428, 
43433,  Aug.  26,  2009.  In  2009  and  2010, 
the  Board  and  ICF  Macro  tested  sample 
periodic  statements  in  three  rounds  of 
interviews  with  31  participants.  Macro 
prepared  a  detailed  report  of  findings, 
which  is  available  on  the  Board’s  public 
Web  site:  http://www.federalreserve.gov. 
The  Board  is  also  providing  this 
summary  of  the  testing  and  solicits 
comment. 

Consistent  with  the  results  from  the 
Board’s  credit  card  testing,  participants 
in  the  three  rounds  of  HEL(DC  testing 
found  it  beneficial  to  have  fees  and 
interest  separated  from  transactions  on 
the  periodic  statement.  Consumer 
testing  also  further  supported  the 
Board’s  August  2009  HELOC  Proposal  to 
eliminate  the  requirement  for  creditors 
to  disclose  the  effective  APR  on  HELOC 
periodic  statements.  Participants  in  the 
three  rounds  of  HELOC  testing  were 
asked  questions  about  the  effective  APR 
disclosure  designed  to  elicit  their 
understanding  of  the  rate.  A  very  small 
minority  of  participants  correctly 
explained  that  the  effective  APR  for 
fixed-rate  advances  was  higher  than  the 
corresponding  APR  for  fixed-rate 
advances  because  the  effective  APR 
included  a  fixed-rate  advance  fee  that 
had  been  imposed.  An  even  smaller 
minority  also  correctly  explained  that 
the  effective  APR  for  variable-rate 
advances  was  the  same  as  the 
corresponding  APR  for  variable-rate 
advances  because  no  transaction  fee  had 
been  imposed  on  those  advances.  A 
majority  offered  incorrect  explanations 
or  did  not  offer  any  explanation.  In 
addition,  the  inclusion  of  the  effective 
APR  disclosure  on  the  statement  was 
often  confusing  to  participants;  in  two 
rounds  some  participants  mistook  the 
effective  APR  for  the  corresponding 
APR.  These  results  are  consistent  with 
the  testing  results  of  the  effective  APR 
for  credit  cards. 

Section  226.9  Subsequent  Disclosure 
Requirements 

Reverse  mortgages.  Section  226.9  sets 
forth  a  number  of  disclosure 
requirements  that  apply  after  a  home- 
equity  plan  subject  to  §  226.5b, 
including  an  open-end  reverse' 
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mortgage,  is  opened.  This  section 
contains  cross-references  to  the  account¬ 
opening  disclosures  in  §  226.6.  The 
proposal  would  revise  §  226.9  and  the 
associated  commentary  to  reference  the 
reverse  mortgage  account-opening 
disclosure  requirements  in  §  226.33  as 
well.  The  Board  has  incorporated  in  the 
regulatory  text  and  commentary  for 
§  226.9  both  the  changes  that  were 
proposed  in  the  Board’s  2009  HELOC 
Proposal  and  the  changes  proposed  in 
this  notice.  The  Board  is  not  soliciting 
comment  on  the  amendments 
previously  proposed. 

Consumer  testing  of  notices  of  action 
taken  and  reinstatement  notices  and 
responses  for  all  HELOCs.  Under  the 
August  2009  HELCX]  Proposal,  proposed 
§  226.9(j){l)  would  retain  the  existing 
requirement  that  a  creditor  provide  the 
consumer  with  notice  of  temporary 
account  suspension  or  credit  limit 
reduction  under  §  226.5b(f)(3)(i)  or 
(f)(3)(vi).  74  FR  43428,  43521,  Aug.  26, 
2009.  Under  proposed  §  226.9(j)(3), 
creditors  taking  action  under 
§  26.5b(f)(2)  would  be  required  to 
provide  the  consumer  with  a  notice  of 
the  action  taken  and  specific  reasons  for 
the  action.  In  addition,  proposed 
§  226.5b(g)(2)(v)  would  require  creditors 
to  provide  consumers  with  a  notice  of 
results  of  a  reinstatement  investigation. 
To  facilitate  compliance,  model  clauses 
were  proposed  to  illustrate  the 
requirements  for  these  notices.  See 
proposed  Model  Clauses  G-22(A), 

G — 22(B),  G — 23(A)  and  G— 23(B)  in 
Appendix  G  of  part  226,  74  FR  43428, 
43569,  Aug.  26,  2009.  The  Board 
indicated  that  it  would  conduct 
additional  consumer  testing  of  model 
disclosures  before  finalizing  the  August 
2009  HELOC  Proposal.  74  FR  43428, 
43433,  Aug.  26,  2009. 

The  Board  and  IGF  Macro  conducted 
testing  in  2009  and  2010  of  the 
proposed  model  clauses  for  notices  that 
would  be  required  when  a  creditor 
suspends  or  reduces  the  credit  limit  for 
a  HELOC,  and  when  a  creditor  responds 
to  a  consumer’s  request  to  reinstate  a 
suspended  or  reduced  line.  In  this 
proposal,  the  Board  provides  a  summary 
of  the  findings  for  comment.  A  detailed 
report  of  the  findings  is  included  in 
Macro’s  report,  available  on  the  Board’s 
public  Web  site:  http:// 
www.federalreserve.gov. 

In  the  August  2009  HELOC  Proposal, 
the  Board  included  model  clauses 
G— 23(A)  and  G^23(B)  to  illustrate 
language  for  a  notice  to  be  used  in 
circumstances  in  which  the  creditor: 

•  Temporarily  suspends,  advances  or 
reduces  a  credit  limit  due  to  a 
significant  decline  in  the  value  of  the 
property,  a  material  change  in  the 


consumer’s  financial  circumstances,  or 
the  consumer’s  default  of  a  material 
obligation  under  the  plan;  or 

•  Takes  action  (including  termination 
of  the  account  as  well  as  temporary 
suspension  or  credit  limit  reduction) 
due  to  the  consumer’s  failure  to  make  a 
required  minimum  periodic  payment 
within  30  days  of  the  due  date,  the 
consumer’s  action  or  inaction  that 
adversely  affected  the  creditor’s  interest 
in  the  property,  or  an  occurrence  of 
fraud  or  material  misrepresentation 
concerning  the  account. 

Notice  of  suspension  or  reduction.  A 
notice  that  included  model  clauses  in 
G-23(A)  was  tested  in  two  rounds  of 
interviews  with  a  total  of  21 
participants.  The  notice  that  was  shown 
to  participants  indicated  that  their 
credit  limit  had  been  reduced  because 
the  value  of  the  property  securing  their 
loan  had  declined  significantly.  The 
notice  tested  in  one  round  was  in  the 
form  of  a  checklist  that  the  creditor 
could  use  to  indicate  the  reason  for 
reducing  the  credit  line.  A  few 
participants  were  confused  by  the 
listing  of  other  options  on  the  list,  even 
though  only  one  option  was  checked 
and  the  others  did  not  apply  to  the 
consumer’s  situation.  Several  other 
participants  seemed  somewhat  confused 
by  the  format  but  eventually  understood 
the  form. 

As  a  result,  the  notice  tested  in  the 
following  round  included  the  specific 
reason  for  credit  line  reduction  with  no 
other  options  listed  on  the  notice. 
Participants  in  the  next  round  expressed 
significantly  better  understanding  of  the 
revised  notice.  All  participants 
understood  that  the  purpose  of  the 
disclosure  was  to  inform  them  that  their 
credit  line  was  reduced  because  the 
value  of  their  home  decreased.  All 
participants  also  understood  that  they 
could  ask  for  reinstatement  of  their 
original  credit  limit  and  how  to  do  so. 
Some  participants  understood  that  they 
would  not  be  charged  a  fee  by  the 
creditor  for  the  first  request  to  reinstate 
the  credit  line,  and  all  but  one 
participant  understood  that  they  might 
be  charged  for  subsequent  requests. 

Response  to  request  for  reinstatement. 
The  Board  also  tested  model  clauses  in 
proposed  G-22(B)  regarding  the 
consumer’s  rights  when  the  consumer 
requests  reinstatement  of  a  HELOC  that 
has  been  suspended  or  reduced  and  for 
the  creditor’s  response  to  a 
reinstatement  request.  These  clauses 
were  tested  in  one  round  with  1 1 
participants.  The  model  clauses,  for 
example,  inform  the  consumer  that  the 
consumer’s  reinstatement  request  has 
been  received  and  that  the  creditor  has 
investigated  the  request.  They  contain 


sample  language  for  explaining  the 
results  of  a  reinstatement  investigation 
in  which  the  creditor  found  that  a 
reason  for  suspension  of  advances  or 
reduction  of  the  credit  limit  still  exists, 
either  because  the  condition  permitting 
the  freeze  or  credit  limit  reduction 
continues  to  exist  or  because  another 
condition  permitting  a  freeze  or  credit 
line  reduction  under  Regulation  Z 
exists. 

Consumer  testing  indicated  that 
consumers  understand  the  proposed 
model  clauses  for  a  reinstatement 
notice.  In  onfe  round  of  interviews,  all 
participants  were  able  to  explain  the 
purpose  of  the  reinstatement  notice.  All 
participants  also  understood  that:  Their 
credit  limit  was  not  being  reinstated  to 
the  previous  level  due  to  factors  other 
than  a  reduction  in  the  value  of  their 
home;  the  creditor’s  decision  was  based 
on  information  received  from  an 
examination  of  the  consumer’s  credit 
report;  and  that  they  could  ask  the 
creditor  to  reinstate  their  credit  limit 
again,  but  would  have  to  pay  a  fee  in 
connection  with  the  request.  The 
proposed  model  clauses  for  a 
reinstatement  notice  tested  so  well  that 
the  Board  did  not  repeat  the  testing  of 
this  disclosure  in  subsequent  rounds. 

Section  226.15  Right  of  Rescission 
15(a)  Consumer’s  Right  To  Rescind 
15(a)(1)  Coverage 

Section  226.15(a)(1),  which 
implements  TILA  Section  125(a), 
generally  provides  that  in  a  credit  plan 
in  which  a  security  interest  is  or  will  be 
retained  or  acquired  in  a  consumer’s 
principal  dwelling,  each  consumer 
whose  ownership  interest  is  or  will  be 
subject  to  the  security  interest  shall 
have  the  right  to  rescind:  (1)  Each  credit 
extension  made  under  the  plan;  (2)  the 
plan  when  the  plan  is  opened;  (3)  a 
security  interest  when  added  or 
increased  to  secure  an  existing  plan;  and 
(4)  the  increase  when  a  credit  limit  on 
the  plan  is  increased.  15  U.S.C.  1635(a). 
Nonetheless,  as  provided  in  TILA 
Section  125(e),  the  consumer  does  not 
have  the  right  to  rescind  each  credit 
extension  made  under  the  plan  if  the 
extension  is  made  in  accordance  with  a 
previously  established  credit  limit  for 
the  plan.  15  U.S.C.  1635(e).  The  Board 
proposes  technical  edits  to 
§  226.15(a)(1)  and  related  commentary. 
No  substantive  change  is  intended. 

Different  terminology  is  used 
throughout  §  226.15  and  the  related 
commentary  to  refer  to  the  events 
mentioned  above  that  give  rise  to  a  right 
of  rescission,  such  as  “transactions”  and 
“occurrences.”  For  consistency,  the 
Board  proposes  to  revise  §  226.15  and 
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related  cqmmentary  to  refer  to  these 
events  as  “transactions”  for  purposes  of 
§226.15. 

15(aK2)  Exercise  of  the  Right 

As  discussed  in  the  section-by-section 
analysis  to  proposed  §  226.23{aK2) 
below,  the  Board  proposes  to  revise 
§  226.23(a)(2)  and  related  commentary 
on  rescission  for  closed-end  loans  to 
describe  (1)  How  the  consumer  must 
exercise  the  right  of  rescission,  (2) 
whom  the  consumer  must  notify  during 
the  three-business-day  period  following 
consummation  and  after  that  period  has 
expired  (the  extended  right),  and  (3) 
when  the  creditor  or  current  owner  will 
be  deemed  to  receive  the  consumer’s 
notice.  Proposed  §  226.23(a)(2)  provides 
that  the  party  the  consumer  must  notify 
depends  on  whether  the  right  of 
rescission  is  exercised  during  the  three- 
business-day  period  following 
consummation  or  after  expiration  of  that 
period.  Proposed  §  226.23(a)(2)(ii)(A) 
states  that,  during  the  three-business- 
day  period,  the  consumer  must  notify 
the  creditor  or  the  creditor’s  agent 
designated  on  the  remission  notice. 
Proposed  §  226.23(a)(2)(ii)(A)  also 
includes  the  guidance  from  current 
comment  23(a)(2)-l,  that  if  the  notice 
does  not  designate  the  address  of  the 
creditor  or  its  agent,  the  consumer  may 
mail  or  deliver  notification  to  the 
servicer,  as  defined  in  §  226.36(c)(3). 

The  proposed  rule  is  intended  to  ensure 
that  the  notice  is  sent  to  the  person  most 
likely  still  to  own  the  debt  obligation. 
Generally,  closed-end  loans  are  not 
transferred  during  the  three-business- 
day  period  following  consummation. 

Proposed  §  226.23(a)(2)(ii)(B) 
addresses  to  whom  the  notice  must  be 
sent  after  the  three-business-day  period 
has  expired,  and  is  intended  to  ensure 
that  consumers  can  exercise  the 
extended  right  of  rescission  if  the 
creditor  has  transferred  the  consumer’s 
debt  obligation.  Under  proposed 
§  226.23(a)(2)(ii)(B),  the  consumer  must 
mail  or  deliver  notification  to  the 
current  owner  of  the  debt  obligation. 
However,  notice  to  the  servicer  would 
also  constitute  delivery  to  the  current 
owner.  As  discussed  in  the  section-by- 
section  analysis  to  proposed 
§  226.23(a)(2),  closed-end  loans'are 
often  transferred  shortly  after 
consummation  and  securitized.  In 
addition,  the  original  creditor  may  no 
longer  exist  because  of  dissolution, 
bankruptcy,  or  merger.  As  a  result, 
consumers  may  have  difficulty 
identifying  the  current  owner  of  their, 
loan,  and  may  reasonably  be  confused 
as  to  whom  they  should  contact  to 
rescind  their  loan.  In  contrast, 
consumers  usually  know  the  identity  of 


their  servicer.  They  may  regularly 
receive  statements  or  other 
correspondence  from  their  servicer,  for 
example,  and  many  consumers  continue 
to  mail  monthly  mortgage  payments  to 
the  servicer  rather  than  have  these 
payments  automatically  debited  from 
their  checking  or  savings  account. 

The  Board  proposes  revisions  to 
§  226.15(a)(2)  applicable  to  HELOCs, 
consistent  with  those  proposed  in 
§  226.23(a)(2)  as  discussed  above.  While 
the  Board  realizes  that  HELOC  accounts 
may  not  be  transferred  and  securitized 
as  often  as  closed-end  loans,  there  are 
cases  for  HELOCs  where  the  original 
creditor  no  longer  exists  because  of 
dissolution,  bankruptcy,  or  merger. 

Thus,  the  Board  believes  that  the 
proposed  rules  in  §  226.15(a)(2)  are 
needed  for  HELOCs  to  ensure  that 
consumers  can  exercise  the  extended 
right  of  rescission  if  the  creditor  has 
transferred  the  consumer’s  debt 
obligation.  The  Board  also  believes  that 
having  consistent  rules  on  these  issues 
for  closed-end  mortgage  loans  and 
HELOCs  will  facilitate  creditors’ 
compliance  with  the  rules.  As  discussed 
in  more  detail  in  the  section-by-section 
analysis  to  proposed  §  226.23(a)(2),  the 
Board  solicits  comment  on  this 
proposed  approach. 

15(a)(3)  Rescission  Period 
For  the  reasons  discussed  in  the 
section-by-section  analysis  to  proposed 
§  226.23(a)(3)  below,  the  Board  proposes 
to  revise  §  226.15(a)(3)  and  related 
commentary  to  clarify  the  following:  (1) 
The  consumer’s  death  terminates  an 
unexpired  right  to  rescind;  (2)  the 
consumer’s  filing  for  bankruptcy 
generally  does  not  terminate  the 
unexpired  right  to  rescind  if  the 
consumer  still  retains  an  interest  in  the 
property  after  the  bankruptcy  estate  is 
created:  and  (3)  a  refinancing  with  a 
creditor  other  than  the  current  holder  of 
the  obligation  and  paying  off  the  loan 
would  terminate  the  unexpired  right  to 
rescind.  The  Board  also  proposes  to 
clarify  when  the  rescission  period 
■expires  where  a  creditor  provides 
corrected  material  disclosures  or  a 
rescission  notice. 

15(a)(4)  Joint  Owners 
Section  226.15(a)(4)  provides  that 
when  more  than  one  consumer  in  a 
transaction  has  the  right  to  rescind,  the 
exercise  of  the  right  by  one  consumer  is 
effective  for  all  consumers.  Comment 
15(a)(4)-l  provides  that  when  more 
than  one  consumer  has  the  right  to 
rescind  a  transaction,  any  one  consumer 
may  exercise  that  right  and  cancel  the 
transaction  on  behalf  of  all.  For 
example,  if  both  a  husband  and  wife 


have  the  right  to  rescind  a  transaction, 
either  spouse  acting  alone  may  exercise 
the  right  and  both  are  bound  by  the 
rescission.  The  Board  proposes 
technical  edits  to  these  provisions.  No 
substantive  change  is  intended. 

15(a)(5)  Material  Disclosures 
Background 

TILA  and  Regulation  Z  provide  that  a 
consumer  may  exercise  the  right  to  ' 
rescind  until  midnight  after  the  third 
business  day  following  the  latest  of  (1) 
the  transaction  that  gives  rise  to  the 
right  of  rescission  (such  as  opening  the 
HELOC  account),  (2)  delivery  of  the 
notice  of  the  right  to  rescind,  or  (3) 
delivery  of  all  material  disclosures. 

TILA  Section  125(a):  15  U.S.C.  1635(a); 

§  226.15(a)(3).  Thus,  the  right  to  rescind 
does  not  expire  until  the  notice  of  the 
right  to  rescind  and  the  material  » 
disclosures  are  properly  delivered.  This 
ensures  that  consumers  are  notified  of 
their  right  to  rescind,  and  that  they  have 
the  information  they  need  to  decide 
whether  to  exercise  the  right.  If  the 
rescission  notice  and  material 
disclosures  are  not  delivered,  a 
consumer’s  right  to  rescind  may  extend 
for  up  to  three  years  from  the  dale  of  the 
transaction  that  gave  rise  to  the  right  to 
rescind.  TILA  Section  125(f);  15  U.S.C. 
1635(f);  §226. 15(a)(3). 

TILA  defines  the  following  as 
“material  disclosures”  for  purpose  of  the 
right  of  rescission  related  to  HELOCs; 

(1)  The  method  of  determining  the 
finance  charge  and  the  balance  upon 
which  a  finance  charge  will  be  imposed, 
and  (2)  the  APR.  TILA  Section  103(u); 

15  U.S.C.  1602(u).  Consistent  with 
TILA,  current  footnote  36  to 

§  226.15(a)(3)  defines  the  term  “material 
disclosures”  to  include  the  above 
disclosures.  In  addition,  the  Board  has 
previously  added  information  about 
membership  or  participation  fees  and 
certain  payment  information  to  the 
regulatory  definition  of  “material 
disclosures”  for  HELOCs,  pursuant  to 
the  Board’s  authority  to  make 
adjustments  to  TILA  requirements  as  in 
the  judgment  of  the  Board  are  necessary 
or  proper  to  effectuate  the  purposes  of 
TILA.  See  TILA  Sections  102(a),  105(a); 
15  U.S.C.  1601(a),  1604(a);  46  FR  20847, 
Apr.  7,  1981;  54  FR  24670,  June  9,  1989. 
Thus,  current  footnote  36  to 
§  226.15(a)(3)  also  includes  the 
following. information  as  “material 
disclosures:”:  (1)  The  amount  or  method 
of  determining  the  amount  of  any 
membership  or  participation  fee  that 
may  be  imposed  as  part  of  the  plan:  and 

(2)  payment  information  described  in 
current  §§  226.5b(d)(5)(i)  and  (ii)  that  is 
required  under  former  §  226.6(e)(2) 
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(redesignated  as  §  226.6(a)(3){ii)  in  the 
February  2010  Credit  Card  Rule).  This 
payment  information  is:  (1)  The  length 
of  the  draw  period  and  any  repayment 
period;  (2)  an  explanation  of  how  the 
minimum  periodic  payment  will  be 
determined  and  the  timing  of  the 
payments;  and  (3)  if  payment  of  only  the 
minimum  periodic  payment  may  not 
repay  any  of  the  principal  or  may  repay 
less  than  the  outstanding  balance,  a 
statement  of  this  fact  as  well  as  that  a 
balloon  payment  may  result. 

Congress  first  added  the  definition  of 
“material  disclosures”  to  TILA  in  1980 
so  that  creditors  would  be  “in  a  better 
position  to  know  whether  a  consumer 
may  properly  rescind  a  transaction.”^^ 
The  HELOC  market  has  changed 
considerably  since  Congress  created  this 
definition  of  “material  disclosures.”  In 
the  August  2009  HELOC  Proposal,  the 
Board  proposed  comprehensive 
revisions  to  the  account-opening 
disclosures  for  HELOCs  that  would 
reflect  these  changes  in  the  HELOC 
market.  The  proposed  account-opening 
disclosures  and  revised  model  forms 
were  developed  after  extensive 
consumer  testing  to  determine  which 
credit  t^ms  consumers  find  the  most 
useful  in  evaluating  credit  transactions. 
Based  on  consumer  testing,  the  August 
2009  HELOC  Proposal  made  less 
prominent  or  eliminated  certain 
account-opening  disclosures  that  are 
currently  defined  as  “material 
disclosures,”  while  adding  other 
disclosures  that  are  more  important  to 
consumers  today.  As  discussed  below, 
the  Board  proposes  to  revise  the 
definition  of  “material  disclosures” 
consistent  with  the  Board’s  proposed 
changes  to  the  account-opening 
disclosures  in  §  226.6(a)  under  the 
August  2009  HELOC  Proposal  and  with 
the  proposed  changes  to  open-end 
reverse  mortgage  disclosures  discussed 
in  the  section-by-section  analysis  to 
§  226.33  below.  The  Board  also  proposes 
to  revise  the  definition  of  “material 
disclosures”  for  closed-end  mortgage 
loans,  as  discussed  under  §  226.23(a)(5) 
below. 

August  2009  HELOC  Proposal 
In -the  August  2009  HELOC  Proposal, 
the  Board  proposed  two  significant 
revisions  to  the  account-opening 
disclosures  for  HELOCs  under  §  226.6(a) 
(moved  from  former  §§  226.6(a)  through 
(e)).  The  proposed  revisions  (1)  require 
a  tabular  summary  of  key  terms  to  be 
provided  before  the  first  transaction  on 
the  HELOC  plan  (see  proposed 
§§  226.6(a)(1)  and  (a)(2)),  and  (2)  change 


S.  Rep.  No.  368,  98  Cong.  2d  Sess.  29,  reprinted 
in  1980  U.S.C.A.N.N.  236,  264. 


how  and  when  cost  disclosures  must  be 
made  (see  proposed  §  226.6(a)(3)  for 
content,  and  proposed  §  226.5(b)  and 
proposed  §  226.9(c)  for  timing)). 

Under  the  current  rules,  a  creditor 
must  disclose  any  “finance  charge”  or 
“other  charge”  in  the  account-opening 
disclosures  that  must  be  provided  before 
the  first  transaction  on  a  HELOC  plan. 

In  addition,  the  regulation  identifies 
fees  that  are  not  considered  to  be  either 
“finance  charges”  or  “other  charges”  and 
therefore  need  not  be  included  in  the 
account-opening  disclosures.  The 
distinctions  among  finance  charges, 
other  charges,  and  charges  that  do  not 
fall  into  either  category  are  not  always 
clear.  Examples  of  included  or  excluded 
charges  are  in  the  regulation  and 
commentary,  but  these  examples  cannot 
provide  definitive  guidance  in  all  cases. 
This  uncertainty  can  pose  legal  risks  for 
creditors  that  act  in  good  faith  to 
comply  with  the  law.  Creditors  are 
subject  to  civil  liability  and 
administrative  enforcement  for 
underdisclosing  the  finance  charge  or 
otherwise  making  erroneous 
disclosures,  so  the- consequences  of  an 
error  can  be  significant.  Furthermore, 
over-disclosure  of  rates  and  finance 
charges  is  not  permitted  by  Regulation 
Z  for  open-end  credit.  The  fee 
disclosure  rules  also  have  been 
criticized  as  being  outdated  and 
impractical.  These  rules  require 
creditors  to  provide  fee  disclosures  at 
account  opening,  which  may  be  months 
and  possibly  years  before  a  particular 
disclosure  is  relevant  to  the  consumer, 
such  as  when  the  consumer  calls  the 
creditor  to  request  a  service  for  which 
a  fee  is  imposed.  In  addition,  an 
account-related  transaction  may  occur 
by  telephone,  when  a  written  disclosure 
is  not  feasible. 

The  proposed  changes  to  the 
disclosures  in  §  226.6(a)  in  the  August 
2009  HELOC  Proposal  are  designed  to 
respond  to  these  criticisms  while  still 
giving  full  effect  to  TILA’s  requirement 
to  disclose  credit  charges  before  they  are 
imposed.  Specifically,  in  the  August 
2009  HELOC  Proposal,  the  Board 
proposed  to  require  creditors  to  provide 
a  tabular  summary  of  key  terms  in 
writing  to  a  consumer  before  the  first 
transaction  is  made  under  the  HELOC 
plan.  This  proposed  tabular  summary 
contains  information  about  rates,  fees, 
and  payment  information  that  the  Board 
believes  to  be  the  most  important 
information  in  the  current  marketplace 
for  consumers  to  know  before  they  use 
a  HELOC  account.  “Charges  imposed  as 
part  of  the  HELOC  plan,”  as  set  forth  in 
proposed  §  226.6(a)(3),  that  are  not 
required  to  be  disclosed  in  the  account¬ 
opening  table  must  be  disclosed  orally 


or  in  writing  before  the  consumer  agrees 
to  or  becomes  obligated  to  pay  the 
charge. 

The  Board’s  Proposal 

Consistent  with  the  August  2009 
HELOC  Proposal,  the  Board  now 
proposes  to  revise  the  definition  of 
material  disclosures  to  include 
information  that  is  critical  to  consumers 
in  evaluating  HELOC  offers,  and  to 
remove  information  that  consumers  do 
not  find  to  be  important.  The  proposal 
is  intended  to  ensure  that  consumers 
have  the  information  they  need  to 
decide  whether  to  rescind  a  HELOC. 

Proposed  §  226.15(a)(5)  would  retain 
the  following  as  material  disclosures: 

•  Any  APR,  information  related  to 
introductory  rates,  and  information 
related  to  variable  rate  plans  that  is 
required  to  be  disclosed  in  the  proposed 
account-opening  table  except  for  tbe 
lowest  and  highest  value  of  the  index  in 
the  past  15  years; 

•  Any  annual  or  other  periodic  fees 
that  may  be  imposed  by  tbe  creditor  for 
the  availability  of  the  plan  (including 
any  fee  based  on  account  activity  or 
inactivity),  how  frequently  the  fee  will 
be  imposed,  and  the  annualized  amount 
of  the  fee; 

•  The  length  of  the  plan,  the  length  of 
the  draw  period  and  tbe  length  of  any 
repayment  period; 

•  An  explanation  of  how  the 
minimum  periodic  payment  will  be 
determined  and  the  timing  of  the 
payments.  If  paying  only  the  minimum 
periodic  payments  may  not  repay  any  of 
the  principal  or  may  repay  less  than  the 
outstanding  balance  by  the  end  of  the 
plan,  a  statement  of  this  fact,  as  well  as 
a  statement  that  a  balloon  payment  may 
result  or  will  result,  as  applicable;  and 

•  A  fee  for  required  credit  insurance, 
or  debt  cancellation  or  suspension 
coverage. 

The  following  disclosures  would  be 
added  to  the  list  of  material  disclosures: 

•  The  total  of  all  one-time  fees 
imposed  by  the  creditor  and  any  third 
parties  to  open  the  plan  (this  disclosure 
would  replace  an  itemization  of  the  one¬ 
time  fees  to  open  the  plan  that  are 
currently  material  disclosures); 

•  Any  fee  that  may  be  imposed  by  the 
creditor  if  a  consumer  terminates  the 
plan  prior  to  its  scheduled  maturity; 

•  If  applicable,  a  statement  that 
negative  amortization  may  occur,  and 
that  negative  amortization  increases  the 
principal  balance  and  reduces  the 
consumer’s  equity  in  the  dwelling; 

•  Any  limitations  on  the  number  of 
extensions  of  credit  and  the  amount  of 
credit  that  may  be  obtained  during  any 
time  period,  as  well  as  any  minimum 
outstanding  balance  and  minimum  draw 
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requirements  (this  disclosure  would 
replace  the  disclosure  of  fees  imposed 
for  these  limitations  or  restrictions, 
which  are  currently  material 
disclosures):  and 

•  The  credit  limit  applicable  to  the 
plan. 

The  following  disclosures  would  be 
removed  from  the  list  of  material 
disclosures: 

•  Any  APRs  that  are  not  required  to 
be  in  the  proposed  account-opening 
table,  specifically  any  penalty  APRs  or 
APRs  for  fixed-rate  and  fixed-term 
advances  during  the  draw  period 
(unless  they  are  the  only  advances 
allowed  during  the  draw  period); 

•  An  itemization  of  one-time  fees 
imposed  by  the  creditor  and  any  third 
parties  to  open  the  plan; 

•  Any  transaction  charges  imposed  by 
the  creditor  for  use  of  the  home-equity 
plan; 

•  Any  fees  imposed  by  the  creditor 
for  a  consumer’s  failure  to  comply  with 
any  limitations  on  the  number  of 
extensions  of  credit  and  the  amount  of 
credit  that  may  be  obtained  during  any 
time  period,  as  well  as  for  failure  to 
comply  with  any  minimum  outstanding 
balance  and  minimum  draw 
requirements; 

•  Any  finance  charges  that  are  not 
required  to  be  disclosed  in  the  account¬ 
opening  table;  and 

•  The  method  of  determining  the 
balance  upon  which  a  finance  charge 
will  be  imposed  [i.e.,  a  description  of 
balance  computation  methods). 

Proposed  comment  15(a)(5)(i)-l  states 
that  the  right  to  rescind  generally  does 
not  expire  until  midnight  after  the  third 
business  day  following  the  latest  of:  (1) 
The  transaction  that  gives  rise  to  the 
right  of  rescission,  (2)  delivery  of  the 
rescission  notice,  as  set  forth  in 
§  226.15(b),  or  (3)  delivery  of  all 
material  disclosures,  as  set  forth  in 
§  226.15(a)(5)(i).  A  creditor  must  make 
the  material  disclosures  clearly  and 
conspicuously,  consistent  with  the 
requirements  of  proposed  §  226.6(a)(2) 
or,  for  open-end  reverse  mortgages, 

§  226.33(c).  The  proposed  comment 
clarifies  that  a  creditor  may  satisfy  the 
requirements  to  provide  the  material 
disclosures  by  providing  an  account- 
opening  table  described  in  proposed 
§  226.6(a)(1)  or  §  226.33(d)(1)  and  (d)(4) 
that  complies  with  the  regulation. 
Failure  to  provide  the  required  non¬ 
material  disclosures  set  forth  in  §  226.6 
or  §  226.33  or  the  information  required 
under  §  226.5b  does  not  affect  the  right 
of  rescission,  although  such  failure  may 
be  a  violation  subject  to  the  liability 
provisions  of  TILA  Section  130,  or 
administrative  sanctions.  15  U.S.C. 
1640. 


Under  the  August  2009  HELOC 
Proposal,  proposed  §§  226.6(a)(l)(ii)  and 
(a)(2)  sets  forth  certain  terminology  and 
format  requirements  with  which 
creditors  must  comply  in  disclosing 
certain  terms  in  the  account-opening 
table.  For  example,  under  proposed 
§  226.6(a)(2)(vi)(A)(l)(i),  if  an  APR  that 
must  be  disclosed  in  the  account- 
opening  table  is  a  variable  rate,  a 
creditor  must  disclose  the  fact  that  the 
APR  may  change  due  to  the  variable-rate 
feature.  In  describing  that  the  rate  may 
vary,  a  creditor  in  the  account-opening 
table  must  use  the  term  “variable  rate” 
in  underlined  text.  Similar  requirements 
for  reverse  mortgages  are  proposed  in 
§  226.33(c),  (d)(2)  and  (d)(4). 

Proposed  comment  15(a)(5)(i)-3 
specifies  that  failing  to  satisfy 
terminology  or  format  requirements  in 
proposed  §§  226.6(a)(1)  or  (a)(2)  or 
§  226.33(c),  (d)(2)  and  (d)(4)  (including 
the  tabular  format  requirement)  or  in  the 
proposed  model  forms  in  Appendix  G  or 
Appendix  K  is  not  by  itself  a  failure  to 
provide  material  disclosures.  In 
addition,  a  failure  to  satisfy  the 
proposed  10-point  font  size  requirement 
that  would  apply  to  disclosures  in  the 
HELOC  or  reverse  mortgage  account¬ 
opening  tables,  as  set  forth  in  proposed 
comment  5(a)(l)-3,  is  not  by  itself  a 
failure  to  provide  material  disclosures. 
Nonetheless,  a  creditor  must  provide  the 
material  disclosures  clearly  and 
conspicuously,  as  described  in 
§  226.5(a)(1)  and  comments  5(a)(l)-l 
and  -2  (as  adopted  in  the  February  2010 
Credit  Card  Rule).  In  the  example  above, 
as  long  as  a  creditor  satisfies  the 
requirement  to  disclose  clearly  and 
conspicuously  the  fact  that  the  APR  may 
change  due  to  the  variable-rate  feature, 
the  creditor  will  be  deemed  to  have 
provided  this  material  disclosure  even  if 
the  creditor  does  not  use  the  term 
“variable  rate”  in  underlined  text  to 
indicate  that  a  rate  may  vary. 

The  Board  believes  that  in  most  cases, 
creditors  will  satisfy  the  terminology 
and  format  requirements  applicable  to 
the  account-opening  disclosures  when 
providing  the  material  disclosures.  As 
discussed  above,  proposed  comment 
15(a)(5)(i)-l  provides  that  a  creditor 
may  satisfy  the  requirement  to  provide 
the  material  disclosures  by  giving  an 
account-opening  table  described  in 
§  226.6(a)(1)  or  §  226.33(d)(2)  and  (d)(4) 
that  complies  with  the  regulation 
(including  the  terminology  and  format 
requirements).  The  Board  believes  that 
most  creditors  will  take  advantage  of  the 
safe  harbor  in  proposed  comment 
15(a)(5)(i)-l  by  using  the  account¬ 
opening  disclosures  to  fulfill  the 
obligation  to  provide  material 
disclosures. 


The  Board  does  not  believe  that  right 
of  rescission  should  be  extended  when 
the  creditor  has  provided  the  material 
disclosures  clearly  and  conspicuously  to 
the  consumer,  but  the  material 
disclosures  do  not  meet  all  the 
terminology  and  format  requirements 
applicable  to  the  account-opening 
disclosures.  A  material  disclosure  that  is 
clear  and  conspicuous  but  contains  a 
formatting  error,  such  as  failure  to  use 
bold  text,  is  unlikely  to  impair  a 
consumer’s  ability  to  determine  whether 
to  exercise  the  right  to  rescind.  In 
addition,  providing  an  extended  right  of 
rescission  in  these  cases  may  increase 
the  cost  of  credit,  as  creditors  would 
incur  litigation  risk  and  potential  costs 
to  unwind  transactions  based  on  a 
failure  to  meet  certain  technical 
terminology  or  format  requirements, 
even  though  the  disclosure  in  a 
particular  case  was  still  made  clearly 
and  conspicuously  to  the  consumer. 

Legal  authority  to  add  disclosures. 

The  Board  proposes  to  revise  the 
definition  of  material  disclosures 
pursuant  to  its  authority  under  TILA 
Section  105.  15  U.S.C.  1604.  Although 
Congress  specified  in  TILA  the 
disclosures  that  constitute  material 
disclosures.  Congress  gave  the  Board 
broad  authority  to  make  adjustments  to 
TILA  requirements  based  on  its 
knowledge  and  understanding  of 
evolving  credit  practices  and  consumer 
disclosures.  Under  TILA  Section  105(a), 
the  Board  may  make  adjustments  to 
TILA  to  effectuate  the  purposes  of  TILA’, 
to  prevent  circumvention  or  evasion,  or 
to  facilitate  compliance.  15  U.S.C. 
1604(a).  The  purposes  of  TILA  include 
ensuring  the  “meaningful  disclosure  of 
credit  terms”  to  help  consumers  avoid 
the  uninformed  use  of  credit.  15  U.S.C. 
1601(a),  1604(a). 

The  Board  has  considered  the 
purposes  for  which  it  may  exercise  its 
authority  under  TILA  Section  105(a) 
and,  based  on  that  review,  believes  that 
the  proposed  adjustments  are 
appropriate.  The  Board  believes  that  the 
proposed  amendments  to  the  definition 
of  “material  disclosures”  are  warranted 
by  the  complexity  of  HELOC  products 
offered  today  and  the  number  of 
disclosures  that  are  critical  to  the 
consumer’s  evaluation  of  a  credit  offer. 
Consumer  testing  conducted  for  the 
Board  for  the  August  2009  HELOC 
Proposal  showed  that  certain  terms  in 
HELOC  products  are  more  important  to 
consumers.  Defining  these  disclosures 
as  “material  disclosures”  would  ensure 
the  “meaningful  disclosure  of  credit 
terms”  so  that  consumers  would  have 
the  information  they  need  to  make 
informed  decisions  about  whether  to 
rescind  the  credit  transaction.  The 
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proposed  definition  may  also  prevent 
circumvention  or  evasion  of  the 
disclosure  rules  because  creditors 
would  have  a  greater  incentive  to  ensure 
that  the  material  disclosures  are 
accurate. 

Legal  authority  to  add  tolerances.  The 
Board  recognizes  that  increasing  the 
number  of  material  disclosures  could 
increase  the  possibility  of  errors 
resulting  in  extended  rescission  rights. 

To  ensure  that  inconsequential 
disclosure  errors  do  not  result  in 
extended  rescission  rights,  the  Board 
proposes  to  add  tolerances  for  accuracy 
of  disclosures  of  the  credit  limit 
applicable  to  the  plan  and  the  total  of 
all  one-time  fees  imposed  hy  the 
creditor  and  any  third  parties  to  open 
the  plan. 

The  Board  proposes  to  model  the 
tolerances  for  disclosures  of  the  credit 
limit  and  the  total  of  all  one-time  fees 
imposed  to  open  the  plan  on  the 
tolerances  provided  by  Congress  in  1995 
for  the  disclosure  of  the  finance  charge 
for  closed-end  mortgage  loans,  as 
discussed  in  more  detail  in  the  section- 
by-section  analysis  to  proposed 
§  226.23(aK5).  As  discussed  in  more 
detail  in  the  section-by-section  analyses 
below,  disclosure  of  the  credit  limit 
would  be  considered  accurate  if  the 
disclosed  credit  limit:  (1)  Is  overstated^ 
by  no  more  than  V2  of  1  percent  of  the 
credit  limit  required  to  be  disclosed 
under  §  226.6(a)(2){xviii)  or  $100, 
whichever  is  greater;  or  (2)  is  less  than 
the  credit  limit  required  to  be  disclosed 
under  §  226.6(a)(2)(xviii).  The  total  of  all 
one-time  fees  imposed  to  open  the  plan 
would  be  considered  accurate  if  the 
disclosed  amount  is  understated  by  no 
more  than  $100;  or  is  greater  than  the 
amount  required  to  be  disclosed  under 
§  226.6(a)(2)(vii)  or  §  226.33(c)(7)(i)(A). 

The  Board  proposes  the  new 
tolerances  for  these  disclosures 
pursuant  to  its  authority  in  TILA 
Section  121(d)  to  establish  tolerances  for 
numerical  disclosures  that  the  Board 
determines  are  necessary  to  facilitate 
compliance  with  TILA  and  that  are 
narrow  enough  to  prevent  misleading 
disclosures  or  disclosures  that 
circumvent  the  purposes  of  TILA.  15 
U.S.C.  1631(d).  The  Board  does  not 
believe  that  an  extended  right  of 
rescission  is  appropriate  if  a  creditor 
understates  or  slightly  overstates  the 
credit  limit  applicable  to  the  plan,  or 
overstates  or  slightly  understates  the 
total  one-time  fees  imposed  to  open  the 
plan.  Creditors  would  incur  litigation 
and  other  costs  to  unwind  transactions 
based  on  the  extended  right  of 
rescission,  even  though  the  error  in  the 
disclosure  was  not  critical  to  a 
consumer’s  decision  to  enter  into  the 


credit  transaction,  and,  in  turn,  to 
rescind  the  transaction.  These 
disclosure  errors  are  unlikely  to 
influence  the  consumer’s  decision  of 
whether  to  rescind  the  loan.  The  Board 
believes  that  the  proposed  tolerances  are 
broad  enough  to  alleviate  creditors’ 
compliance  concerns  regarding  minor 
disclosure  errors,  and  narrow  enough  to 
prevent  misleading  disclosures. 

Legal  authority  to  remove  disclosures. 
As  discussed  above,  the  proposal 
removes  certain  disclosures  from  the 
definition  of  “material  disclosures.” 

Some  of  these  removed  disclosures 
would  be  replaced  with  similar,  but 
more  useful,  disclosures,  such  as 
removing  an  itemization  of  one-time 
fees  imposed  to  open  a  HELOC  plan 
from  the  definition  of  “material 
disclosures,”  but  including  the  total  of 
one-time  fees  imposed  to  open  a  plan  as 
a  material  disclosure.  The  Board 
proposes  to  remove  these  disclosures 
from  the  definition  of  “material 
disclosures”  through  its  exception  and 
exemption  authority  under  TILA 
Section  105.  15  U.S.C.  1604.  Although 
Congress  specified  in  TILA  the 
disclosures  that  constitute  material 
disclosures  that  extend  rescission,  the 
Board  has  broad  authority  to  make 
exceptions  to  or  exemptions  ft-om  TILA 
requirements  based  on  its  knowledge 
and  understanding  of  evolving  credit 
practices  and  consumer  disclosures. 
Under  TILA  Section  105(a),  the  Board 
may  make  adjustments  to  TILA  to 
effectuate  the  purposes  of  TILA,  to 
prevent  circumvention  or  evasion,  or  to 
facilitate  compliance.  15  U.S.C.  1604(a). 
The  purposes  of  TILA  include  ensuring 
“meaningful  disclosure  of  credit  terms” 
to  help  consumers  avoid  the 
uninformed  use  of  credit.  15  U.S.C. 
1601(a),  1604(a). 

TILA  Section  105(f)  authorizes  the 
Board  to  exempt  any  class  of 
transactions  from  coverage  under  any 
part  of  TILA  if  the  Board  determines 
that  coverage  under  that  part  does  not 
provide  a  meaningful  benefit  to 
consumers  in  the  form  of  useful 
information  or  protection.  15  U.S.C. 
1604(f)(1).  TILA  Section  105(f)  directs 
the  Board  to  make  the  determination  of 
whether  coverage  of  such  transactions 
provides  a  meaningful  benefit  to 
consumers  in  light  of  specific  factors.  15 
U.S.C.  1604(f)(2).  These  factors  are  (1) 
The  amount  of  the  loan  and  whether  the 
disclosures,  right  of  rescission,  and 
other  provisions  provide  a  benefit  to 
consumers  who  are  parties  to  the 
transactions  involving  a  loan  of  such 
amount;  (2)  the  extent  to  which  the 
requirement  complicates,  hinders,  or 
makes  more  expensive  the  credit 
process;  (3)  the  status  of  the  borrower, 


including  any  related  financial 
arrangements  of  the  borrower,  the 
financial  sophistication  of  the  borrower 
relative  to  the  type  of  transaction,  and 
the  importance  to  the  borrower  of  the 
credit,  related  supporting  property,  and 
coverage  under  TILA;  (4)  whether  the 
loan  is  secured  by  the  principal 
residence  of  the  borrower;  and  (5) 
whether  the  exemption  would 
undermine  the  goal  of  consumer 
protection. 

The  Board  has  considered  each  of 
these  factors  and,  based  on,that  review, 
believes  that  the  proposed  exceptions 
and  exemptions  are  appropriate. 
Consumer  testing  of  borrowers  with 
varying  levels  of  financial  sophistication 
shows  that  the  disclosures  the  Board 
proposes  to  remove  from  the  definition 
of  “material  disclosures”  (as  listed 
above)  are  not  likely  to  impact  a 
consumer’s  decision  to  obtain  a  HELOC 
or  to  exercise  the  right  to  rescind. 
Retaining  these  disclosures  as  material 
disclosures  increases  the  cost  of  credit 
when  failure  to  provide  these 
disclosures  or  technical  violations  due 
to  calculation  errors  results  in  an 
extended  right  to  rescind.  Defining  such 
di.sclosures  as  “material  disclosures” 
would  not  provide  a  meaningful  benefit 
to  consumers  in  the  form  of  useful 
information  or  protection.  Revising  the 
definition  of  “material  disclosures”  to 
reflect  the  disclosures  that  are  most 
critical  to  the  consumer’s  evaluation  of 
credit  terms  would  better  ensure  that 
the  compliance  costs  are  aligned  with 
disclosure  requirements  that  provide 
meaningful  benefits  for  consumers. 

An  analysis  of  the  disclosures 
retained,  added,  and  removed  from  the 
definition  of  “material  disclosures”  is  set 
forth  below. 

15(a)(5)(i)(A)  Annual  Percentage  Rates 

Consistent  with  TILA  Section  103(u), 
current  footnote  36  of  §  226.15(a)(3) 
defines  “material  disclosures”  to  include 
APRs.  Current  comment  15(a)(3)-3 
further  provides  that  for  variable  rate 
programs,  the  material  disclosures  also 
include  variable  rate  disclosures  that 
must  be  given  as  part  of  the  account¬ 
opening  disclosures,  namely  the 
circumstances  under  which  the  rate  may 
increase,  the  limitations  on  the  increase, 
and  the  effect  of  the  increase.  The  Board 
proposes  to  include  any  APRs  that  must 
be  disclosed  in  the  proposed  account¬ 
opening  table  as  material  disclosures. 
See  proposed  §  226.15(a)(5)(i)(A), 
proposed  §  226.6(a)(2)(vi),  and  proposed 
§  226.33(c)(6)(i).  This  includes  all  APRs 
that  may  be  imposed  on  the  HELOC 
plan  related  to  the  payment  plan 
disclosed  in  the  table,  except  for  any 
penalty  APR  or  any  APR  for  fixed-rate 
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and  fixed-term  advances  during  the 
draw  period  (unless  those  are  the  only 
advances  allowed  during  the  draw 
period).  See  proposed  comment 
15(a){5)(i)-4;  see  also  proposed 
§§  226.6(a)(2)  and  (a)(2)(vi).  The  Board 
believes  that  APRs  are  critical  to 
consumers  in  deciding  whether  to  open 
a  particular  HELOC  plan,  and  in 
deciding  whether  to  rescind  the  plan. 
Consumer  testing  conducted  for  the 
Board  on  HELOC  disclosures  for  the 
August  2009  HELOC  Proposal  shows 
that  that  current  APRs  on  the  HELOC 
plan  are  among  the  most  important 
pieces  of  information  that  consumers 
want  to  know  in  deciding  whether  to 
open  a  HELOC  plan. 

The  Board  notes  that  the  tolerance 
amount  set  forth  in  §  226.14(a)  applies 
to  the  disclosure  of  APRs  as  material 
disclosures  under  proposed 
§  226.15(a)(5).  See  comment  14(a)-l. 
Under  §  226.14(a),  an  APR  is  considered 
accurate  if  it  is  not  more  than  Vs  of  1 
percentage  point  above  "or  below  the 
APR  determined  in  accordance  with 
§226.14. 

Introductory  rate  in  formation.  The 
Board  proposes  to  continue  to  define 
information  related  to  introductory  rates 
as  material  disclosures.  Thus,  the  term 
“material  disclosures”  would  include 
the  following  introductory  information: 
(1)  The  introductory  rate;  (2)  the  time 
period  during  which  the  introductory 
rate  will  remain  in  effect;  and  (3)  the 
rate  that  will  apply  after  the 
introductory  rate  expires.  See  proposed 
§  226.15(a)(5)(i)(A)  and  proposed 
§  226.6(a)(2)(vi)(B);  see  also  proposed 
comment  15(a)(5)(i)-5.  Based  on 
consumer  testing  conducted  for  the 
Board  on  HELOC  plans  for  the  August 
2009  HELOC  Proposal,  the  Board 
believes  that  this  information  related  to 
introductory  rates  is  critical  to 
consumers  in  understanding  the  current 
APRs  that  apply  to  the  HELOC  plan. 

Variable-rate  information.  In 
addition,  the  Board  proposes  to 
continue  to  define  information  related 
to  variable-rate  plans  as  material 
disclosures.  Specifically,  the  term 
“material  disclosures”  would  include 
the  following  information  related  to 
variable-rate  plans;  (1)  The  fact  that  the 
APR  may  change  due  to  the  variable-rate 
feature;  (2)  an  explanation  of  how  the 
APR  will  be  determined;  (3)  the 
frequency  of  changes  in  the  APR;  (4)  any 
rules  relating  to  changes  in  the  index 
value  and  the  APR,  and  resulting 
changes  in  the  payment  amount, 
including,  for  example,  an  explanation 
of  payment  limitations  and  rate 
carryover;  and  (5)  a  statement  of  any 
limitations  on  changes  in  the  APR, 
including  the  minimum  and  maximum 


APR  that  may  be  imposed  under  the 
payment  plan  disclosed  in  the  table,  or 
if  no  annual  or  other  periodic 
limitations  apply  to  changes  in  the  APR, 
a  statement  that  no  annual  limitation 
exists.  See  proposed  §  226.15(a)(5)(i)(A) 
and  proposed  §  226.6(a)(2)(vi)(A);  see 
also  proposed  comment  15(a)(5)(i)-6. 

Based  on  consumer  testing  conducted 
for  the  Board  on  HELOC  plans  for  the 
August  2009  HELOC  Proposal,  the 
Board  believes  that  the  above 
information  about  variable  rates  is 
critical  to  consumers  in  understanding 
the  variable  nature  of  the  APRs  on 
HELOC  plans.  For  example,  consumers 
in  the  testing  consistently  said  that  they 
found  an  explanation  of  how  the  APR 
will  be  determined,  which  means  the 
type  of  index  used  in  making  the  rate 
adjustments  and  the  value  of  the  margin 
(such  as  prime  rate  plus  1  percent),  to 
be  valuable  information  in 
understanding  how  their  APRs  would 
be  determined  over  time.  In  addition, 
the  Board  believes  that  consumers 
should  be  informed  of  all  rate  caps  and 
floors,  as  consumer  testing  has  shown 
that  this  rate  information  is  among  the 
most  important  information  to  a 
consumer  in  deciding  whether  to  open 
a  HELOC  plan.  Current  comment 
15(a)(3)-3  dealing  with  variable  rate 
plans  would  be  moved  to  proposed 
comment  15(a)(5)(i)-6  and  would  be 
revised  to  list  the  information  related  to 
variable  rate  plans  that  would  be 
considered  material  disclosures,  as 
discussed  above. 

The  Board  proposes  not  to  include  the 
disclosure  of  the  lowest  and  highest 
value  of  the  index  in  the  past  15  years 
as  a  material  disclosure  even  though 
this  information  is  required  to  be 
included  in  the  proposed  account¬ 
opening  table  as  part  of  the  variable-rate 
information.  See  proposed 
§  226.15(a)(5)(i)(A),  proposed 
§  226.6(a)(2)(vi)(A)(l)(vi),  and  proposed 
§  226.33(c)(6)(i)(A)(2)(vi).  This 
disclosure  may  be  useful  to  some 
consumers  in  understanding  how  the 
index  moved  in  the  past,  so  that  they 
would  have  some  sense  of  how  it  might 
change  in  the  future;  the  Board  does  not 
propose  to  include  this  disclosure  as  a 
material  disclosure,  however,  because  it 
provides  general  information  and  does 
not  describe  a  specific  term  applicable 
to  the  HELOC  plan. 

Exemption  for  APRs  that  are  not 
required  to  be  disclosed  in  the  account¬ 
opening  table.  As  discussed  above,  the 
Board  proposes  to  exclude  APRs  that  are 
not  required  to  be  disclosed  in  the 
proposed  account-opening  table  from 
the  definition  of  “material  disclosures.” 
These  APRs  are  penalty  APRs  and  APRs 
for  fixed-rate  and  fixed-term  advances 


during  the  draw  period  (unless  they  are 
the  only  advances  allowed  during  the 
draw  period).  See  proposed 
§§  226.6(a)(2)  and  (a)(2)(vi). 

The  Board  does  not  believe  that 
removing  penalty  APRs  and  APRs  for 
fixed-rate  and  fixed-term  advances 
during  the  draw  period  (unless  they  are 
the  only  advances  allowed  during  the 
draw  period)  from  the  definition  of 
“material  disclosures”  would  undermine 
the  goals  of  consumer  protection 
provided  by  the  right  of  rescission.  With 
respect  to  penalty  APRs,  under  the 
August  2009  HELOC  Proposal,  the 
Board  proposed  to  restrict  creditors 
offering  HELOCs  subject  to  §  226.5b 
from  imposing  a  penalty  rate  on  the 
account  for  a  consumer’s  failure  to  pay 
the  account  when  due,  unless  the 
consumer  is  more  than  30  days  late  in 
paying  the  account.  See  proposed 
comment  5b(f)(2)(ii)-l.  In  addition, 
under  the  August  2009  HELOC 
Proposal,  creditors  offering  HELOCs 
subject  to  §  226.5b  would  be  required  to 
provide  consumers  with  a  written  notice 
of  the  increase  in  the  APR  to  the  penalty 
rate  at  least  45  days  before  the  effective 
date  of  the  increase.  See  proposed 
§  226. 9(i).  Due  to  the  very  limited 
.  circumstances  in  which  a  penalty  rate 
may  be  imposed  under  the  August  2009 
HELOC  Proposal,  as  well  as  the  more 
stringent  advance  notice  requirements 
proposed,  the  Board  believes  that 
information  about  the  penalty  rate 
would  not  be  useful  to  consumers  in 
deciding  whether  to  open  a  HELOC 
plan,  and,  in  turn,  deciding  whether  to 
exercise  the  right  of  rescission.  For  these 
reasons,  the  Board  proposes  to  remove 
penalty  APRs  from  the  definition  of 
“material  disclosures.” 

Regarding  APRs  for  fixed-rate  and 
fixed-term  advances  during  the  draw 
period,  some  HELOC  plans  offer  a  fixed- 
rate  and  fixed-term  payment  feature, 
where  a  consumer  is  permitted  to  repay 
all  or  part  of  the  balance  at  a  fixed  rate 
(rather  than  a  variable  rate)  over  a 
specified  time  period.  In  the  August 
2009  HELOC  Proposal,  the  Board 
proposed  that  if  a  HELOC  plan  is 
generally  subject  to  a  variable  interest 
rate  but  includes  a  fixed-rate  and  fixed- 
term  option  during  the  draw  period,  a 
creditor  generally  must  not  disclose  in 
the  proposed  account-opening  table  the 
terms  applicable  to  the  fixed-rate  and 
fixed-term  feature,  including  the  APRs 
applicable  to  the  fixed-rate  and  fixed- 
term  advances.  See  proposed 
§  226.6(a)(2).  However,  if  a  HELOC  plan 
offers  only  a  fixed-rate  and  fixed-term 
feature  during  the  draw  period,  a 
creditor  must  disclose  in  the  table 
information  related  to  the  fixed-rate  and 
fixed-term  feature  when  making  the 
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disclosures  in  the  proposed  account¬ 
opening  table.  The  Board  believes  that 
including  information  about  the 
variable-rate  feature  and  the  fixed-rate 
and  fixed-term  feature  in  the  proposed 
account-opening  table  would  create 
“information  overload”  for  consumers. 
The  Board  chose  to  highlight  the  terms 
of  the  variable-rate  feature  in  the  table 
because  this  feature  is  automatically 
accessed  when  a  consumer  obtains 
advances  from  the  HELOC  plan.  The 
Board  understands  that  consumers 
generally  must  take  active  steps  to 
access  the  fixed-rate  and  fixed-term 
payment  feature. 

When  the  fixed-rate  and  fixed-term 
features  are  optional  features,  the  Board 
believes  that  information  about  the 
APRs  applicable  to  fixed-rate  and  fixed- 
terms  advances  during  the  draw  period 
is  not  critical  to  most  consumers’ 
decisions  on  whether  to  open  a  HELOC 
plan,  and,  in  turn,  their  decisions  on 
whether  to  exercise  the  right  of 
rescission.  Many  consumers  may  never 
exercise  the  optional  fixed-rate  and 
fixed-term  feature.  For  these  reasons, 
the  Board  proposes  to  remove  APRs 
applicable  to  optional  fixed-rate  and 
fixed-terms  advances  during  the  draw 
period  from  the  definition  of  “material 
disclosures.” 

15{a)(5KiKB)  Total  of  All  One-Time  Fees 
Imposed  by  the  Creditor  and  Any  Third 
Parties  To  Open  the  Plan 

Consistent  with  TILA  Section  103(u), 
footnote  36  to  §  226.15(a)(3)  defines 
“material  disclosures”  to  include  the 
method  of  determining  the  finance 
charge.  Under  §  226.4,  some  one-time 
fees  imposed  by  the  creditor  or  any 
third  parties  to  open  the  HELOC  plan 
are  considered  finance  charges,  such  as 
loan  origination  fees,  and  those  fees 
currently  are  considered  material 
disclosures.  Other  one-time  fees  to  open 
the  HELOC  plan  are  not  considered 
“finance  charges”  under  §  226.4,  such  as 
appraisal  fees,  and  those  fees  currently 
are  not  considered  material  disclosures. 
See  §  226.4(c).  In  addition,  the  total  of 
one-time  fees  imposed  by  the  creditor  or 
any  third  parties  to  open  the  plan  is  not 
currently  required  to  be  disclosed  in  the 
account-opening  disclosures  set  forth  in 
current  §  226.6,  and  that  disclosure 
currently  is  not  considered  a  material 
disclosure. 

Under  the  August  2009  HELOC 
Proposal,  a  creditor  would  be  required 
to  disclose  in  the  proposed  account¬ 
opening  table  both  (1)  the  total  of  all 
one-time  fees  imposed  by  the  creditor 
and  any  third  parties  to  open  the 
HELOC  plan,  stated  as  a  dollar  amount; 
and  (2)  an  itemization  of  ail  one-time 
fees  imposed  by  the  creditor  and  any 


third  parties  to  open  the  plan,  stated  as 
dollar  amounts,  and  when  such  fees  are 
payable.  See  proposed  §§  226.6(a)(2)(vii) 
and  226.33(c)(7)(i)(A).  Under  this 
proposal,  the  Board  proposes  to  revise 
the  definition  of  “material  disclosures” 
to  add  the  total  of  one-time  fees 
imposed  by  the  creditor  and  any  third 
parties  to  open  the  HELOC  plan.  See 
proposed  §  226.15(a)(5)(i)(B).  The  Board 
believes  that  the  total  of  one-time  fees 
imposed  by  the  creditor  and  any  third 
parties  to  open  the  HELOC  plan  is 
critical  information  for  consumers  to 
understand  the  cost  of  the  credit 
transaction  and  to  decide  whether  to 
enter  into  the  credit  transaction  or 
exercise  the  right  of  rescission.  In 
consumer  testing  on  HELOCs  conducted 
for  the  Board  for  the  August  2009 
HELOC  Proposal,  participants 
consistently  said  that  the  total  of  one¬ 
time  fees  imposed  to  open  the  HELOC 
plan  was  ope  of  the  most  important 
pieces  of  information  they  would 
consider  in  deciding  whether  to  open 
the  HELOC  plan. 

Tolerances.  To  reduce  the  likelihood 
that  rescission  claims  would  arise 
because  of  minor  discrepancies  in  the 
disclosure  of  the  total  of  one-time  fees 
to  open  the  HELOC  plan,  the  Board 
proposes  a  tolerance  in  §  226.15(a)(5)(ii). 
As  discussed  above,  this  tolerance 
would  be  modeled  after  the  tolerance  for 
the  finance  charge  for  closed-end 
mortgage  loans  created  by  Congress  in 
1995.  Specifically,  proposed 
§  226.15(a)(5)(ii)  provides  that  the  total 
of  all  one-time  fees  imposed  by  the 
creditor  and  any  third  parties  to  open 
the  plan  and  other  disclosures  affected 
by  the  total  would  be  considered 
accurate  for  purposes  of  rescission  if  the 
disclosed  total  of  all  one-time  fees 
imposed  by  the  creditor  and  any  third 
parties  to  open  the  plan  is  understated 
by  no  more  than  $100  or  is  greater  than 
the  amount  required  to  be  disclosed 
under  proposed  §  226.6(a)(2)(vii)  or 
§  226.33(c)(7)(i)(A).  As  discussed  in 
more  detail  in  the  section-by-section 
analysis  to  proposed  §  226.23,  these 
tolerances  are  consistent  with  the 
proposed  tolerances  applicable  to  the 
total  settlement  charges  disclosed  for 
closed-end  mortgage  loans  under 
§  226.23(a)(5). 

Proposed  comment  15(a)(5)(ii)-l 
addresses  a  situation  where  the  total 
one-time  fees  imposed  to  open  the 
account  may  affect  the  disclosure  of  fees 
imposed  by  the  creditor  if  a  consumer 
terminates  the  plan  prior  to  its 
scheduled  maturity.  Specifically, 
waived  total  costs  of  one-time  fees 
imposed  to  open  the  account  would  be 
considered  a  fee  imposed  by  the  creditor 
for  early  termination  of  the  account  by 


the  consumer,  if  the  creditor  will 
impose  those  costs  on  the  consumer  if 
the  consumer  terminates  the  plan 
within  a  certain  amount  of  time  after 
account  opening.  Proposed  comment 
15(a)(5)(ii)-l  makes  clear  that  the 
tolerances  set  forth  in  proposed 
§  226.15(a)(5)(ii)  also  apply  to  these 
waived  total  costs  of  one-time  fees  if 
they  are  disclosed  as  fees  imposed  by 
the  creditor  for  early  termination  of  the 
plan  by  the  consumer. 

The  Board  believes  that  the  proposed 
tolerances  are  broad  enough  to  alleviate 
creditors’  compliance  concerns 
regarding  minor  disclosure  errors,  and 
narrow  enough  to  prevent  misleading 
disclosures.  The  total  cost  of  one-time 
fees  imposed  to  open  the  HELOC 
account  may  be  more  prone  to 
calculation  errors  than  other  material 
disclosures  defined  in  proposed 
§  226.15(a)(5)  because  it  is  a  tally  of 
costs  (as  opposed  to  being  a  single  fee), 
and  is  a  term  that  is  generally 
customized  to  the  consumer  (as  opposed 
to  being  a  standard  fee  amount  that  is 
the  same  for  all  consumers  offered  a 
particular  HELOC  plan  by  the  creditor). 
The  Board  notes  that  the  tolerance 
amounts  for  the  total  one-time  fees 
imposed  to  open  the  account  only 
applies  to  disclosures  for  purposes  of 
rescission  under  §  226.15.  These 
tolerances  do  not  apply  to  disclosure  of 
these  total  costs  under  §  226.6(a)(2)(vii) 
or  §  226.33(c)(7)(i)(A);  this  ensures  that 
creditors  continue  to  take  steps  to 
provide  accurate  disclosure  of  the  total 
one-time  fees  to  open  the  account  under 
§  226.6(a)(2)(vii)  or  §  226.33(c)(7)(i)(A) 
to  avoid  civil  liability  or  administrative 
sanctions. 

The  Board  proposes  to  model  the 
tolerance  for  the  disclosure  of  the  total 
of  one-time  fees  imposed  to  open  the 
account  on  the  narrow  tolerances 
provided  for  closed-end  mortgage  loans 
by  Congress  in  1995.  However,  due  to 
compliance  concerns,  the  Board  has  not 
proposed  a  special  tolerance  for 
foreclosures  as  is  provided  for  the 
finance  charge  for  closed-end  loans.  The 
Board  solicits  comment  on  this 
approach.  Moreover,  the  Board  believes 
that  the  total  of  one-time  fees  imposed 
to  open  an  account  is  often  smaller  than 
the  finance  charge  for  closed-end 
mortgages,  and  for  this  reason  has 
proposed  a  tolerance  based  on  a  dollar 
figure,  rather  than  a  percentage  of  the 
credit  limit  applicable  to  the  plan.  The 
Board  requests  comment  on  whether  it 
should  increase  or  decrease  the  dollar 
figure.  The  Board  also  requests 
comment  on  whether  the  tolerance 
should  be  linked  to  an  inflation  index, 
such  as  the  Consumer  Price  Index. 
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Exemption  for  itemization  of  one-time 
fees  to  open  the  account.  While  the 
Board  proposes  to  include  the  total  cost 
of  one-time  fees  imposed  to  open  the 
HELOC  plan  in  the  definition  of 
“material  disclosures,”  the  Board 
proposes  not  to  include  the  itemization 
of  one-time  fees  imposed  by  the  creditor 
and  any  third  parties  to  open  the 
HELOC  plan  as  material  disclosures.  For 
each  itemized  one-tinje  account  opening 
fee  that  is  a  “finance  charge,”  the  Board 
would  be  removing  this  fee  from  the 
definition  of  “material  disclosures.” 

(Each  itemized  one-time  account 
opening  fee  that  is  not  a  “finance 
charge”  is  currently  not  considered  a 
material  disclosure.)  The  Board  does  not 
believe  that  removing  the  itemization  of 
one-time  fees  imposed  to  open  the 
account  from  the  definition  of  “material 
disclosures”  would  undermine  the  goals 
of  consumer  protection  provided  by  the 
right  of  rescission.  In  consumer  testing 
on  HELOCs  conducted  for  the  Board  for 
the  August  2009  HELOC  Proposal, 
participants  indicated  that  they  found 
the  itemization  of  the  one-time  fees 
imposed  to  open  the  account  helpful  to 
them  for  understanding  what  fees  they 
would  be  paying  to  open  the  HELOC 
plan.  Nonetheless,  as  noted  above,  they 
indicated  that  the  total  of  one-time  fees 
imposed  to  open  the  account,  and  not 
the  itemization  of  the  fees,  is  one  of  the 
most  important  pieces  of  information  on 
which  they  would  base  a  decision  of 
whether  to  enter  into  the  credit 
transaction.  Therefore,  the  Board 
believes  that  the  total  of  one-time  fees 
imposed  to  open  the  account,  and  not 
the  itemization  of  the  fees,  is  material  to 
the  consumer’s  decision  about  whether 
to  enter  the  credit  transaction  or,  in 
turn,  rescind  it.  In  addition,  the  Board 
believes,  that  defining  “material 
disclosures”  to  include  the  itemization 
of  fees  imposed  to  open  the  plan  is 
unnecessary  because,  in  most  cases,  if 
the  itemization  of  the  one-time  fees 
imposed  to  open  the  account  is 
incorrect,  the  total  of  those  one-time 
fees  will  be  incorrect  as  well. 
Nonetheless,  there  may  be  some  cases 
where  the  total  of  one-time  fees  to  open 
the  account  is  correct  but  the  creditor 
either  fails  to  disclose  one  of  the 
itemized  fees  or  discloses  it  incorrectly. 
The  Board  believes  that  even  though 
consumers  would  not  have  an  extended 
right  to  rescind  in  those  cases, 
consumers  would  not  be  harmed 
because  the  total  of  the  one-time  fees 
imposed  to  the  open  the  account  would 
be  correct,  and  it  is  this  disclosure 
which  consumers  are  likely  to  use  to 
base  their  decision  of  whether  to  enter 
into  the  credit  transaction  or  rescind  the 


transaction.  For  these  reasons,  the  Board 
proposes  to  remove  the  itemization  of 
one-time  fees  imposed  to  open  the 
HELOC  account  from  the  definition  of 
“material  disclosures.” 

15(a){5)(i)(C)  Fees  Imposed  by  the 
Creditor  for  the  Availabilitv  of  the 
HELOC  Plan 

Under  the  August  2009  HELOC 
Proposal,  a  HELOC  creditor  would  be 
required  to  disclose  in  the  proposed 
account-opening  table  any  annual  or 
other  periodic  fees  that  may  be  imposed 
by  the  creditor  for  the  availability  of  the 
plan  (including  any  fee  based  on 
account  activity  or  inactivity),  how 
frequently  the  fee  will  be  imposed,  and 
the  annualized  amount  of  the  fee.  See 
proposed  §§  226.6(a)(2)(viii)  and 
226.33(c)(7)(ii).  These  fees  currently  are 
considered  material  disclosures  under 
footnote  36  to  §  226.15(a)(3)  because 
these  fees  would  either  be  “finance 
charges”  as  defined  in  §  226.4,  or 
membership  or  participation  fees.  The 
Board  proposes  to  retain  these 
disclosures  as  material  disclosures.  See 
proposed  §  226.15(a)(5)(i)(C).  The  Board 
believes  that  fees  for  the  availability  of 
the  HELOC  plan  are  important  to 
consumers  in  deciding  whether  to  open 
the  HELOC  account  and  thus,  in 
deciding  whether  to  rescind  the 
transaction.  As  discussed  in  the 
SUPPLEMENTARY  INFORMATION  to  the 
August  2009  HELOC  Proposal,  Board 
research  indicates  that  many  HELOC 
consumers  do  not  plan  to  take  advances 
at  account  opening,  but  instead  plan  to 
use  the  HELOC  account  in  case  of 
emergency.  The  on-going  costs  of 
maintaining  the  HELOC  plan  may  be  of 
particular  importance  to  these 
consumers  in  deciding  whether  to  open 
a  HELOC  plan  for  these  purposes  and, 
in  turn,  whether  to  rescind  it. 

15(a)(5)(i)(D)  Fees  Imposed  by  the 
Creditor  for  Early  Termination  of  the 
Plan  by  the  Consumer 

Under  the  August  2009  HELOC 
Proposal,  a  creditor  would  be  required 
to  disclose  in  the  proposed  account¬ 
opening  table  any  fees  that  may  be 
imposed  by  the  creditor  if  a  consumer 
terminates  the  plan  prior  to  its 
scheduled  maturity.  See  proposed 
§§  226.6(a)(2)(ix)  and  226.33(c)(7)(iii). 
These  fees  currently  are  not  considered 
“material  disclosures”  under  footnote  36 
to  §  226.15(a)(3)  because  these  fees 
traditionally  have  not  be  considered 
“finance  charges”  and  are  not 
membership  or  participation  fees.  See 
comment  6(a)(2)-l.vi  (as  designated  in 
the  February  2010  Credit  Card  Rule). 
The  Board  proposes  to  include  these 
fees  in  the  definition  of  “material 


disclosures.”  The  Board  believes  it  is 
important  for  consumers  to  be  informed 
of  these  early  termination  fees  as 
consumers  decide  whether  to  open  a 
HELOC  plan,  and,  in  turn,  whether  to 
rescind  the  transaction.  This 
information  may  be  especially 
important  for  consumers  who  want  the 
option  of  re-negotiating  or  cancelling 
the  plan  at  any  time.  HELOC  consumers 
may  particularly  value  these  options,  as 
most  HELOCs  are  subject  to  a  variable 
rate.  The  Board  believes  that  adding  fees 
imposed  by  the  creditor  for  early 
termination  of  the  plan  by  the  consumer 
to  the  definition  of  “material 
disclosures”  would  not  unduly  increase 
creditor  burden,  as  these  fees  typically 
do  not  require  mathematical 
calculations  that  expose  the  creditor  to 
the  risk  of  errors.  As  discussed  above, 
where  waived  total  one-time  fees 
imposed  to  open  a  HELOC  are  disclosed 
as  fees  imposed  by  the  creditor  for  early 
termination  of  the  plan  by  the 
consumer,  proposed  comment 
15(a)(5)(ii)-l  makes  clear  that  the 
tolerances  set  forth  in  proposed 
§  226.15(a)(5)(ii)  would  apply. 

15(a)(5)(i)(E)-(F)  Payment  Terms 

Under  the  August  2009  HELOC 
Proposal,  a  creditor  would  be  required 
to  disclose  in  the  proposed  account¬ 
opening  table  certain  information 
related  to  the  payment  terms  of  the  plan 
that  will  apply  at  account  opening, 
including  the  following:  (1)  The  length 
of  the  plan,  the  length  of  the  draw 
period,  and  the  length  of  any  repayment 
period;  (2)  an  explanation  of  how  the 
minimum  periodic  payment  will  be 
determined  and  the  timing  of  the 
payments;  (3)  if  paying  only  the 
minimum  periodic  payments  may  not 
repay  any  of  the  principal  or  may  repay 
less  than  the  outstanding  balance  by  the 
end  of  the  plan,  a  statement  of  this  fact, 
as  well  as  a  statement  that  a  balloon 
payment  may  result  or  will  result,  as 
applicable;  and  (4)  sample  payments 
showing  the  first  minimum  periodic 
payment  for  the  draw  period  and  any 
repayment  period,  and  the  balance 
outstanding  at  the  beginning  of  the 
repayment  period  for  both  the  current 
APR  and  the  maximum  APR,  based  on 
the  assumption  that  the  consumer 
borrows  the  entire  credit  line  at  account 
opening  and  does  not  make  any  further 
draws.  See  proposed  §  226.6(a)(2)(v). 

Currently,  the  following  payment 
terms  are  defined  as  “material 
disclosures:”  (1)  The  length  of  the  draw 
period  and  any  repayment  period;  (2)  an 
explanation  of  how  the  minimum 
periodic  payment  will  be  determined 
and  the  timing  of  the  payments;  and  (3) 
if  payment  of  only  the  minimum 
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periodic  payment  may  not  repay  any  of 
the  principal  or  may  repay  less  than  the 
outstanding  balance,  a  statement  of  this 
fact  as  well  as  that  a  balloon  payment 
may  result.  The  Board  proposes  to  retain 
these  disclosures  as  “material 
disclosures.”  See  proposed 
§  226.15(a)(5)(i)(E)  and  (F).  In  addition, 
the  Board  proposes  to  include  the  length 
of  the  plan  as  a  “material  disclosure.” 

Based  on  consumer  testing,  the  Board 
believes  that  the  payment  information 
described  above  is  critical  to  consumers 
in  understanding  how  payments  will  be 
structured  under  the  HELOC  plan.  The 
length  of  the  plan,  the  length  of  the 
draw  period,  and  the  length  of  any 
repayment  period  communicate 
important  information  to  consumers 
about  how  long  consumers  may  need  to 
make  at  least  minimum  payments  on  the 
plan.  In  addition,  an  explanation  of  how 
the  minimum  periodic  payment  will  be 
determined  and  the  timing  of  the 
payment,  as  well  as  information  about 
any  balloon  payment,  provide  important 
information  to  consumers  about 
whether  the  minimum  payments  will 
only  cover  interest  during  the  draw 
period  (and  any  repayment  period)  or 
whether  the  minimum  payments  will 
pay  down  some  or  all  of  the  principal 
by  the  end  of  the  HELOC  plan. 
Consumer  testing  has  shown  that 
whether  a  plan  has  a  balloon  payment 
is  important  information  that  consumers 
want  to  know  when  deciding  whether  to 
open  a  HELOC  plan. 

Sample  payments.  As  discussed 
above,  the  proposed  account-opening 
table  also  contains  sample  payments 
based  on  the  payment  terms  disclosed 
in  the  table.  The  Board  proposes  not  to 
include  these  sample  payments  as 
material  disclosures.  These  sample 
payments  would  be  based  on  a  number 
of  assumptions,  and  in  most  cases 
would  not  be  the  actual  payments  for 
consumers.  Specifically,  sample 
payments  would  show  the  first 
minimum  periodic  payment  for  the 
draw  period  and  the  first  minimum 
periodic  pajnnent  for  any  repayment 
period,  and  the  balance  outstanding  at 
the  beginning  of  any  repayment  period, 
based  on  the  following  assumptions:  (1) 
The  consumer  borrows  the  maximum 
credit  line  available  (as  disclosed  in  the 
account-opening  table)  at  account 
opening,  and  does  not  obtain  any 
additional  extensions  of  credit;  (2)  the 
consumer  makes  only  minimum 
periodic  payments  during  the  draw 
period  and  any  repayment  period;  and 
(3)  the  APRs  used  to  calculate  the 
sample  payments  remain  the  same 
during  the  draw  period  and  any 
repayment  period.  The  sample 
payments  would  be  based  on  the 


maximum  APR  possible  for  the  plan,  as 
w^ell  as  the  current  APR  offered  to  the 
consumer  on  the  HELOC  plan.  With 
respect  to  the  current  APR,  if  an 
introductory  APR  applies,  a  creditor 
would  be  required  to  calculate  the 
sample  payments  based  on  the  rate  that 
would  otherwise  apply  to  the  plan  after 
the  introductory  APR  expires.  While  the 
Board  believes  these  sample  payments 
are  useful  to  consumers  in 
understanding  the  payment  terms 
offered  on  the  HELOC  plan,  the  Board 
proposes  not  to  include  them  as 
material  disclosures  because  in  most 
cases  they  would  not  be  the  actual 
payments  for  consumers.  This  is  • 
particularly  true  for  HELOCs,  as 
opposed  to  the  proposed  payment 
summary  for  closed-end  mortgage  loans 
(discussed  in  the  section-by-secfion 
analysis  to  §  226.23),  because  most 
HELOC  consumers  do  not  take  out  the 
full  credit  line  at  account  opening  and 
most  HELOCs  have  a  variable  interest 
rate,  so  the  rate  is  unlikely  to  remain  the 
same  throughout  the  life  of  the  HELOC 
plan.  The  purpose  of  the  sample 
payments  disclosure  is  to  give  the 
consumer  an  understanding  of  the 
payment  terms  applicable  to  the  HELOC 
plan,  not  to  ensure  that  the  consumer 
knows  what  his  or  her  payments  will  be. 

15(a)(5)(i)(G)  Negative  Amortization 

Under  the  August  2009  HELOC 
Proposal,  a  creditor  would  be  required 
to  disclose  in  the  proposed  account¬ 
opening  table  the  statement  that 
negative  amortization  may  occur  and 
that  negative  amortization  increases  the 
principal  balance  and  reduces  the 
consumer’s  equity  in  the  dwelling,  as 
applicable.  See  proposed 
§  226.6(a)(2)(xvi).  This  statement  about 
negative  amortization  currently  is  not 
considered  a  material  disclosure.  The 
Board  proposes  to  include  this 
statement  about  negative  amortization 
in  the  definition  of  “material 
disclosures.”  See  proposed 
§  226.15(a)(5)(i)(G).  The  Board  believes 
that  whether  negative  amortization  may 
occur  on  a  HELOC  account  is  likely  to 
impact  a  consumer’s  decision  on 
whether  to  open  a  particular  HELOC 
account,  and,  in  turn,  a  consumer’s 
decision  about  whether  to  rescind  the 
transaction.  Many  consumers  may  want 
to  avoid  HELOCs  that  will  erode  the 
equity  in  their  homes.  An  explanation  of 
how  the  minimum  periodic  payment 
will  be  calculated  is  a  material 
disclosure,  but  it  will  not  always  be 
clear  from  this  explanation  that  negative 
amortization  might  occur  on  the  HELOC 
plan.  For  example,  if  the  minimum 
periodic  payment  is  calculated  as  1 
percent  of  the  outstanding  balance — ^but 


the  APR  is  above  12  percent — negative 
amortization  would  occur.  Nonetheless, 
simply  disclosing  that  the  minimum 
periodic  payment  is  calculated  as  1 
percent  of  the  outstanding  balance 
would  not  alert  most  consumers  to  the 
possibility  of  negative  amortization. 
Consumer  testing  conducted  on  closed- 
end  mortgages  in  relation  to  the  August 
2009  Closed-End  Proposal  showed  that 
participants  were  generally  unfamiliar 
with  the  term  or  concept  of  negative 
amortization.  Thus,  the  Board  proposes 
to  include  the  statement  about  negative 
amortization  as  a  material  disclosure  to 
ensure  that  consumers  are  informed 
about  the  possibility  of  negative 
amortization  when  deciding  whether  to 
open  or  rescind  the  HELOC  account. 

The  Board  believes  that  adding  this 
statement  about  negative  amortization  to 
the  definition  of  material  disclosures 
would  not  unduly  increase  creditor 
burden,  as  this  statement  does  not 
require  mathematical  calculations  that 
expose  the  creditor  to  the  risk  of  errors. 

15(a)(5)(i)(H)  Transaction  Requirements 

Under  the  August  2009  HELOC 
Proposal,  a  creditor  would  be  required 
to  disclose  in  the  proposed  account¬ 
opening  table  any  limitations  on  the 
number  of  extensions  of  credit  and  the 
amount  of  credit  that  may  be  obtained 
during  any  time  period,  as  well  as  any 
minimum  outstanding  balance  and 
minimum  draw  requirements.  See 
proposed  §§  226.6(a)(2)(xvii)  and 
226.33(c)(7)(v).  This  information  about 
transaction  requirements  currently  is 
not  considered  a  material  disclosure. 

The  Board  proposes  to  include  this 
information  in  the  definition  of 
“material  disclosures.”  See  proposed 
§  226.15(a)(5)(i)(H).  The  Board  believes 
that  these  transaction  restrictions  are 
likely  to  impact  a  consumer’s  decision 
to  enter  into  a  particular  HELOC 
account,  and  tbe  consumer’s  decision 
whether  to  rescind  the  transaction.  For 
example,  as  discussed  in  the 
SUPPLEMENTARY  INFORMATION  to  the 
August  2009  HELOC  Proposal,  Board 
research  indicates  that  many  HELOC 
consumers  do  not  plan  to  take  advances 
at  account  opening,  but  instead  plan  to 
use  that  HELOC  account  in  emergency 
cases.  Any  minimum  balance 
requirement,  and  any  required  initial 
advance,  would  be  particularly 
important  to  consumers  that  intend  to 
use  the  account  in  elnergency  cases 
only.  Also,  restrictions  on  the  number  of 
advances  or  the  amount  of  the  advances 
per  month  or  per  year  may  be  important 
to  consumers,  depending  on  how  they 
plan  to  use  the  HELOC  plan.  The  Board 
believes  that  adding  disclosures  about 
any  limitations  on  the  number  of 
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extensions  of  credit  and  the  amount  of 
credit  that  may  be  obtained  during  any 
time  period,  as  well  as  any  minimum 
outstanding  balance  and  minimum  draw 
requirement,  to  the  definition  of 
material  disclosures  would  not  unduly 
increase  creditor  burden,  as  these 
disclosures  do  not  require  mathematical 
calculations  that  expose  the  creditor  to 
the  risk  of  errors. 

15(a)(5)(i)(I)  Credit  Limit 

Under  the  August  2009  HELOC 
Proposal,  creditors  would  be  required  to 
disclose  in  the  proposed  account¬ 
opening  table  the  credit  limit  applicable 
to  the  plan.  See  proposed 
§  226.6(a)(2Kxviii).  Currently,  the  credit 
limit  is  not  considered  a  “material 
disclosure.”  The  Board  proposes  to 
include  the  credit  limit  in  the  definition 
of  “material  disclosures.”  See  proposed 
§  226.15(a)(5)(iKl).  Based  on  consumer 
testing  on  HELOCs  conducted  for  the 
Board  for  the  August  2009  HELOC 
Proposal,  the  Board  believes  that  the 
credit  limit  is  likely  to  impact  a 
consumer’s  decision  to  open  a  particular 
HELOC  account,  and  a  consumer’s 
decision  to  rescind  the  transaction.  As 
discussed  in  the 

SUPPLEMENTARY  INFORMATION  to  the 

August  2009  HELOC  Proposal, 
participants  in  consumer  testing 
indicated  that  the  credit  limit  was  one 
of  the  most  important  pieces  of 
information  that  they  wanted  to  have  in 
deciding  whether  to  open  a  HELOC 
plan. 

Tolerances.  As  discussed  above,  this 
proposal  provides  a  tolerance  for 
disclosure  of  the  credit  limit  applicable 
to  the  HELOC  plan,  modeled  after  the 
tolerances  for  the  finance  charge  for 
closed-end  mortgage  loans  created  by 
Congress  in  1995.  Specifically,  proposed 
§  226.15(aK5)(iii)  provides  that  the 
credit  limit  applicable  to  the  plan  shall 
be  considered  accurate  for  purposes  of 
§  226.15  if  the  disclosed  credit  limit  (1) 
is  overstated  by  no  more  than  Vz  of  1 
percent  of  the  credit  limit  applicable  to 
the  plan  required  to  be  disclosed  under 
§  226.6(a)(2)(xviii)  or  $100,  whichever  is 
greater;  or  (2)  is  less  than  the  credit  limit 
required  to  be  disclosed  under 
§  226.6(a)(2)(xviii).  For  example,  for  a 
HELOC  plan  with  credit  limit  of 
$100,000,  a  creditor  may  overstate  the 
credit  limit  By  $500  and  the  disclosure 
would  still  be  considered  accurate  for 
purposes  of  triggering  an  extended 
rescission  right.  In  addition,  a  creditor 
may  understate  the  credit  limit  by  any 
amount  and  still  be  considered  accurate 
for  purposes  of  rescission.  As  discussed 
in  more  detail  in  the  section-by-section 
analysis  to  proposed  §  226.23,  these 
tolerances  are  consistent  with  the 


proposed  tolerances  under  §  226.23(a)(5) 
applicable  to  the  loan  amount  for 
closed-end  mortgage  loans. 

The  Board  believes  that  the  proposed 
tolerances  are  broad  enough  to  alleviate 
creditors’  compliance  concerns 
regarding  minor  disclosure  errors,  and 
narrow  enough  to  prevent  misleading 
disclosures.  The  credit  limit  may  be 
more  prone  to  errors  than  other  material 
disclosures  defined  in  proposed 
§  226.15(a)(5)  because  it  is  a  term  that  is 
customized  to  the  consumer  (as  opposed 
to  being  a  standard  term  that  is  the  same 
for  all  consumers  offered  a  particular 
HELOC  plan  by  the  creditor).  The  Board 
notes  that  the  tolerance  amounts  for  the 
credit  limit  applicable  to  the  plan  apply 
only  to  disclosures  for  purposes  of 
rescission  under  §  226.15.  These 
tolerances  do  not  apply  to  disclosure  of 
the  credit  limit  applicable  to  the  plan 
under  §  226.6(a)(2)(xviii);  this  ensures 
that  creditors  continue  to  take  steps  to 
provide  accurate  disclosure  of  the  credit 
limit  applicable  to  the  plan  under 
§  226.6(a)(2)(xviii)  to  avoid  civil  liability 
or  administrative  sanctions. 

As  stated  above,  the  Board  proposes 
to  model  the  tolerance  for  disclosure  of 
the  credit  limit  on  the  tolerances 
provided  by  Congress  in  1995  for 
disclosure  of  the  finance  charge  for 
closed-end  mortgage  loans.  However, 
the  Board  believes  that  the  credit  limit 
for  HELOCs  is  often  smaller  than  the 
finance  charge  for  closed-end  mortgages. 
The  Board  requests  comment  on 
whether  it  should  decrease  the  amount 
of  the  tolerance  in  light  of  the  difference 
between  the  amount  of  the  finance 
charge  for  closed-end  mortgages  and  the 
credit  limit  for  HELOCs.  On  the  other 
hand,  the  Board  recognizes  that 
Congress  set  the  $100  figure  in  1995  and 
a  higher  dollar  figure  may  be  more 
appropriate  at  this  time.  Alternatively,  it 
may  be  more  appropriate  to  link  the 
dollar  figure  to  an  inflation  index,  such 
as  the  Consumer  Price  Index.  Thus,  the 
Board  also  requests  comments  on 
whether  the  tolerance  should  be  set  at 
.  a  higher  dollar  figure,  or  linked  to  an 
inflation  index,  such  as  the  Consumer 
Price  Index.  In  addition,  due  to 
compliance  concerns,  the  Board  has  not 
proposed  a  special  tolerance  for 
disclosure  of  the  credit  limit  in 
connection  with  foreclosures  as  is 
provided  for  the  finance  charge  for 
closed-end  mortgage  loans.  The  Board 
solicits  comment  on  this  approach. 
Finally,  the  Board  requests  comment  on 
whether  the  Board  should  limit  the 
amount  by  which  the  credit  limit  could 
be  understated  and  still  be  considered 
accurate,  and  if  so,  what  that  limit 
should  be.  For  example,  could  an 
underdisclosure  of  the  credit  limit  by  a 


large  amount  harm  consumers 
(particularly  homeowners  that  are  not 
also  borrowers  on  the  HELOC)  because 
the  amount  of  the  security  interest  that 
would  be  taken  in  the  property  would 
be  larger  than  the  disclosed  credit  limit? 

15(a)(5)(i)(J)  Fees  for  Required  Credit 
Insurance,  Debt  Cancellation,  or  Debt 
Suspension  Coverage 

Under  the  August  2009  HELOC 
Proposal,  a  creditor  would  be  required 
to  disclose  in  the  proposed  account¬ 
opening  table  a  premium  for  credit 
insurance  described  in  §  226.4(b)(7)  or 
debt  cancellation  or  suspension 
coverage  described  in  §  226.4(b)(10),  if 
the  credit  insurance  or  debt  cancellation 
or  suspension  coverage  is  required  as 
part  of  the  plan.  See  proposed 
§  226.6(a)(2)(xx).  Fees  for  required  credit 
insurance,  or  debt  cancellation  or 
suspension  coverage  currently  are 
defined  as  “material  disclosures” 
because  these  fees  would  be  considered 
“finance  charges”  under  §  226.4.  See 
§§  226.4(b)(7)  and  (b)(10).  The  Board 
proposes  to  retain  these  fees  as  material 
disclosures.  See  proposed 
§  226.15(a)(5)(i)(J).  If  credit  insurance  or 
debt  cancellation  or  suspension 
coverage  is  required  to  obtain  a  HELOC, 
the  Board  believes  that  consumers 
should  be  aware  of  these  charges  or  fees 
when  deciding  whether  to  open  a 
HELOC  plan,  and,  in  turn,  whether  to 
rescind  the  plan,  because  consumers 
will  be  required  to  pay  the  charge  or  fee 
for  this  coverage  every  month  to  have 
the  plan. 

Disclosures  That  Would  Be  Removed 
From  the  Definition  of  “Material 
Disclosures” 

As  discussed  above,  the  proposal 
removes  the  following  disclosures  from 
the  definition  of  “material  disclosures:” 
(1)  Any  APRs  that  are  not  required  to  be 
in  the  account-opening  table, 
specifically  any  penalty  APR  or  APR  for 
fixed-rate  and  fixed-term  advances 
during  the  draw  period  (unless  they  are 
the  only  advances  allowed  during  the 
draw  period):  (2)  an  itemization  of  one¬ 
time  fees  imposed  by  the  creditor  and 
any  third  parties  to  open  the  plan;  (3) 
any  transaction  charges  imposed  by  the 
creditor  for  use  of  the  home-equity  plan; 
(4)  any  fees  imposed  by  the  creditor  for 
a  consumer’s  failure  to  comply  with  any 
limitations  on  the  number  of  extensions 
of  credit  and  the  amount  of  credit  that 
may  be  obtained  during  any  time 
period,  as  well  as  for  failure  to  comply 
with  any  minimum  outstanding  balance 
and  minimum  draw  requirements;  (5) 
any  finance  charges  that  are  not 
required  to  be  disclosed  in  the  account¬ 
opening  table;  and  (6)  the  method  of 
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determining  the  balance  upon  which  a 
finance  charge  will  be  imposed  (i.e.,  a 
description  of  balance  computation 
methods).  The  proposed  exemptions 
from  the  definition  of  “material 
disclosures”  for  APRs  that  are  not 
required  to  be  in  the  account-opening 
table  and  for  an  itemization  of  one-time 
fees  imposed  by  the  creditor  and  any 
third  parties  to  open  the  account  are 
discussed  in  more  detail  above  in  the 
section-by-section  analyses  to  proposed 
§§  226.15(a)(3)(A)  and  (B)  respectively. 
The  other  exemptions  are  discussed 
below. 

Transaction  charges.  Under  the 
August  2009  HELOC  Proposal,  a 
creditor  would  be  required  to  disclose 
in  the  proposed  account-opening  table 
any  transaction  charges  imposed  by  the 
creditor  for  use  of  the  home-equity  plan 
(except  for  transaction  charges  imposed 
on  fixed-rate  and  fixed-term  advances 
during  the  draw  period,  unless  those  are 
the  only  advances  allowed  during  the 
draw  period).  See  proposed 
§§  226.6(a)(2)  and  (a)(2)(xii),  and 
§  226.33(c)(13)(i).  For  example,  a 
creditor  may  impose  a  charge  for  certain 
types  of  transactions  under  a  variable- 
rate  feature,  such  as  cash  advances  or 
foreign  transactions  made  with  a  credit 
card  that  accesses  the  HELOC  plan. 
Transaction  charges  currently  are 
considered  material  disclosures  because 
they  are  “finance  charges”  under  §  226.4. 
The  Board  proposes  to  remove 
transaction  charges  as  material 
disclosures.  The  Board  does  not  believe 
that  removing  transaction  charges  from 
the  definition  of  “material  disclosures” 
would  undermine  the  goals  of  consumer 
protection  provided  by  the  right  of 
rescission.  Board  research  and  outreach 
for  the  August  2009  HELOC  Proposal 
indicates  that  transaction  charges 
typically  imposed  today  are  not  critical 
to  a  consumer’s  decision  about  whether 
to  enter  into  the  HELOC  plan,  or  the 
consumer’s  decision  to  rescind  the  plan. 
Based  on  outreach  for  the  August  2009 
HELOC  Proposal,  the  Board  understands 
that  creditors  typically  do  not  impose 
transaction  charges  on  each  advance 
under  the  variable-rate  feature;  instead, 
transaction  charges  typically  are  only 
imposed  on  cash  advances  or  foreign 
transactions  made  with  a  credit  card 
that  accessed  the  HELOC  plan.  While 
the  Board  believes  that  it  is  important 
that  consumers  receive  information 
about  cash  advance  and  foreign 
transaction  fees  before  using  a  HELOC 
account  to  avoid  being  surprised  by 
these  fees,  the  Board  does  not  belfeve 
that  these  fees  are  critical  to  a 
consumer’s  decision  about  whether  to 
enter  into  the  credit  transaction  or 


rescind  the  transaction.  For  these 
reasons,  the  Board  proposes  to  remove 
transaction  charges  fi'om  the  definition 
of  “material  disclosures.” 

Fees  for  failure  to  comply  with 
transaction  requirements.  As  discussed 
above,  under  the  August  2009  HELOC 
Proposal,  a  creditor  would  be  required 
to  disclose  in  the  proposed  account¬ 
opening  table  any  limitations  on  the 
number  of  extensions  of  credit  and  the 
amount  of  credit  that  may  be  obtained 
during  any  time  period,  as  well  as  any 
minimum  outstanding  balance  and 
minimum  draw  requirements.  See 
proposed  §§  226.6(a)(2)(xvii)  and 
226.33(c)(7)(v).  In  addition,  a  creditor 
must  disclose  in  the  proposed  account¬ 
opening  table  any  fee  imposed  by  the 
creditor  for  a  consumer’s  failure  to 
comply  with  any  of  the  transaction 
requirements  or  limitations  listed  above, 
as  well  as  any  minimum  outstanding 
balance  and  minimum  draw 
requirements.  See  proposed 
§§226.6(a)(2)(xiv)  and  226.33(c)(13)(ii). 
Currently,  these  fees  for  failure  to 
comply  with  the  transaction 
requirements  or  limitations,  as  well  as 
any  minimum  outstanding  balance  and 
minimum  draw  requirements,  are 
considered  material  disclosures  because 
these  fees  are  “finance  charges”  under 
§226.4. 

The  Board  proposes  to  remove  fees  for 
failure  to  comply  with  the  transaction 
requirements  or  limitations,  as  well  as 
minimum  outstanding  balance  and 
minimum  draw  requirements,  as 
material  disclosures.  While  the  Board 
believes  it  is  important  that  consumers 
be  informed  of  these  fees  before  using 
the  HELOC  plan  to  ayoid  being 
surprised  by  these  fees,  the  Board  does 
not  believe  that  these  fees  are  critical  to 
a  consumer’s  decision  about  whether  to 
enter  into  the  credit  transaction  or 
rescind  the  transaction.  In  addition,  as 
discussed  above,  the  Board  proposes  to 
include  the  transaction  requirements*  or 
limitations,  as  well  as  minimum 
outstanding  balance  and  minimum  draw 
requirements,  as  material  disclosures. 
Thus,  a  consumer  will  have  an  extended 
right  of  rescission  if  a  creditor 
incorrectly  discloses  (or  does  not 
disclose)  the  transaction  requirements 
or  limitations,  as  well  as  minimum 
outstanding  balance  and  minimum  draw 
requirements,  to  the  consumer.  The 
Board  believes  that  it  is  the  transaction 
requirements  or  limitations  or  minimum 
outstanding  balance  and  minimum  draw 
requirements  themselves,  rather  than 
the  fees  for  failure  to  comply  with  those 
requirements  or  limitations,  that  are 
critical  to  a  consumer’s  decisions  about 
whether  to  enter  into  the  HELOC  plan, 
and  whether  to  rescind  the  transaction. 


For  these  reasons,  the  Board  proposes  to 
remove  fees  for  failure  to  comply  with 
the  transaction  requirements  or 
limitations,  as  well  as  minimum 
outstanding  balance  and  minimum  draw 
requirements,  from  the  definition  of 
“material  disclosures.” 

Finance  charges  not  required  to  be 
disclosed  in  the  proposed  account¬ 
opening  table.  Again,  all  finance  charges 
on  the  HELOC  plan  currently  must  be 
disclosed  prior  to  the  first  transaction 
under  the  HELOC  plali,  and  are 
considered  material  disclosures.  As 
discussed  above,  in  the  August  2009 
HELOC  Proposal,  the  Board  proposed 
no  longer  to  require  that  all  finance 
charges  be  disclosed  prior  fo  the  first 
transaction  under  the  HELOC  plan; 
instead,  only  finance  charges  required  to 
be  disclosed  in  the  account-opening 
table  would  have  to  be  provided  in 
writing  before  the  first  transaction  under 
the  HELOC  plan.  “Charges  imposed  as 
part  of  the  HELOC  plan,”  as  set  forth  in 
proposed  §  226.6(a)(3),  that  are  not 
required  to  be  disclosed  in  the  account¬ 
opening  table  would  have  to  be 
disclosed  orally  or  in  writing  before  the 
consumer  agrees  to  or  becomes 
obligated  to  pay  the  charge.  The  Board 
believes  that  it  is  appropriate  to  provide 
flexibility  to  creditors  regarding 
disclosure  of  less  significant  charges 
that  are  not  likely  to  impact  a 
consumer’s  decision  to  enter  into  the 
credit  transaction.  Disclosure  of  these 
charges  soon  before  a  consumer  agrees 
to  pay  the  charge  may  be  more  useful  to 
the  consumer  because  the  disclosure 
would  come  at  a  time  when  the 
consumer  would  be  more  likely  to 
notice  the  disclosure. 

Consistent  with  the  August  2009 
HELOC  Proposal,  the  Board  proposes  to 
exclude  finance  charges  that  are  not 
disclosed  in  the  proposed  account¬ 
opening  table  from  the  definition  of 
“material  disclosures.”  The  Board  does 
not  believe  that  this  would  undermine 
the  goals  of  consumer  protection 
provided  by  tbe  right  of  rescission.  The 
Board  believes  that  the  proposed 
account-opening  table  contains  the 
charges  that  are  most  important  for 
consumers  to  know  about  before  they 
use  a  HELOC  account  in  the  current 
marketplace.  In  consumer  testing  on 
HELOCs  conducted  for  the  Board  for  the 
August  2009  HELOC  Proposal, 
participants  could  not  identify  any 
additional  types  of  fees  beyond  those 
included  in  the  proposed  account¬ 
opening  table  that  they  would  want  to 
know  before  they  use  the  HELOC 
account. 

On  the  other  hand,  continuing  to 
define  finance  charges  that  are  not 
required  to  be  disclosed  in  the  proposed 


Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010/Proposed  Rules 


58571 


account-opening  table  as  “material 
disclosures”  would  undercut  the 
flexibility  set  forth  in  the  August  2009 
HELOC  Proposal  for  creditors  to 
disclose  these  finance  charges  at  a  time 
after  account  opening,  as  long  as  they 
are  disclosed  orally  or  in  writing  before 
the  consumer  agrees  to  or  becomes 
obligated  to  pay  the  charge.  If  these 
finance  charges  continued  to  be  defined 
as  “material  disclosures,”  creditors  as  a 
practical  matter  would  be  required  to 
disclose  these  fees  at  account  opening, 
to  avoid  the  extended  right  of  rescission. 
For  these  reasons,  the  Board  proposes  to 
remove  finance  charges  that  are  not 
disclosed  in  the  proposed  account¬ 
opening  table  from  the  definition  of 
“material  disclosures.” 

Description  of  balance  computation 
methods.  Under  the  August  2009 
HELOC  Proposal,  a  creditor  would  be 
required  to  disclose  below  the  account¬ 
opening  table  the  name(s)  of  the  balance 
computation  method(s)  used  by  the 
creditor  for  each  feature  of  the  account, 
along  with  a  statement  that  an 
explanation  of  the  method(s)  is 
provided  in  the  account  agreement  or 
disclosure  statement.  See  proposed 
§  226.6{aK2)(xxii).  To  determine  the 
name  of  the  balance  computation 
method  to  be  disclosed,  a  creditor 
would  be  required  to  refer  to  §  226.5a(g) 
for  a  list  of  commonly-used  methods;  if 
the  method  used  is  not  among  those 
identified,  creditors  would  be  required 
to  provide  a  brief  explanation  in  place 
of  the  name.  As  discussed  in  the 
SUPPLEMENTARY  INFORMATION  to  the 
August  2009  HELOC  Proposal,  the 
Board  believes  that  the  proposed 
approach  of  disclosing  the  name  of  the 
balance  computation  method  below  the 
table,  with  a  more  detailed  explanation 
of  the  method  in  the  account-opening 
disclosures  or  account  agreement, 
would  provide  an  effective  way  to 
communicate  information  about  the 
balance  computation  method  used  on  a 
HELOC  plan  to  consumers,  while  not 
detracting  from  other  information 
included  in  the  proposed  account¬ 
opening  table. 

TILA  and  Regulation  Z  define  the 
method  of  determining  the  balance  on 
which  the  finance  charge  will  be 
imposed  (i.e.,  explanation  of  the  balance 
computation  methods)  as  a  material 
disclosure.  TILA  Section  103(u);  15 
U.S.C.  1602(u);  §  226.15(a)(3)  n.  36.  The 
Board  proposes  to  exclude  this 
disclosure  from  the  definition  of 
“material  disclosures.”  The  Board  does 
not  believe  that  removing  information 
about  the  balance  computation  method 
from  the  definition  of  “material 
disclosures”  would  undermine  the  goals 
of  consumer  protection  provided  by  the 


right  of  rescission.  Explanations  of  the 
balance  computation  methods  often  are 
complicated  and  difficult  for  consumers 
to  understand.  In  consumer  testing  on 
HELOCs  conducted  for  the  Board  for  the 
August  2009  HELOC  Proposal,  none  of 
the  participants  indicated  that 
information  about  the  balance 
computation  methods  was  information 
they  would  use  to  decide  whether  to 
open  a  particular  HELOC  account.  For 
these  reasons,  the  Board  proposes  to 
remove  the  disclosure  of  the  balance 
computation  method  from  the  definition 
of  “material  disclosures.” 

Proposed  Comments  15(a)(5)(i)-l 
and  -2 

Current  comment  15(a)(3)-2  specifies 
that  a  creditor  must  provide  sufficient 
information  to  satisfy  the  requirements 
of  §  226.6  for  the  material  disclosures, 
and  indicates  that  a  creditor  may  satisfy 
this  requirement  by  giving  an  initial 
disclosure  statement  that  complies  with 
the  regulation.  This  comment  also 
provides  that  failure  to  give  the  other 
required  initial  disclosures  (such  as  the 
billing  rights  statement)  or  the 
information  required  under  §  226.5b 
does  not  prevent  the  running  of  the 
three-day  rescission  period,  although 
that  failure  may  result  in  civil  liability 
or  administrative  sanctions.  In  addition, 
this  comment  specifies  that  the  payment 
terms  in  current  footnote  36  to 
§  226.15(a)(3)  apply  to  any  repayment 
phase  in  the  agreement.  Thus,  the 
payment  terms  described  in  former 
§  226.6(e)(2)  (redesignated  as 
§  226.6(a)(3)(ii)  in  the  February  2010 
Credit  Card  Rule)  for  any  repayment 
phase  as  well  as  for  the  draw  period  are 
material  disclosures. 

The  Board  proposes  to  move  comment 
15(a)(3)-2  to  proposed  comments 
15(a)(5)(i)-l  and  -2  and  revise  it 
consistent  with  the  new  definition  of 
“material  disclosures”  in  the  proposed 
regulation.  Specifically,  proposed 
comment  15(a)(5)(i)-l  provides  that  a 
creditor  must  make  the  material 
disclosures  clearly  and  conspicuously 
consistent  with  the  requirements  of 
§  226.6(a)(2).  A  creditor  may  satisfy  the 
requirement  to  provide  material 
disclosures  by  giving  an  account¬ 
opening  table  described  in  §  226.6(a)(1) 
or  §  226.33(d)(2)  and  (d)(4)  that 
complies  with  the  regulation.  Failure  to 
provide  the  required  non-material 
disclosures  set  forth  in  §§  226.6,  226.33, 
or  the  information  required  under 
§  226.5b  does  not  affect  the  right  of 
rescission,  although  such  failure  may  be 
a  violation  subject  to  the  liability 
provisions  of  TILA  Section  130,  or 
administrative  sanctions.  15  U.S.C. 

1640.  In  addition,  proposed  comment 


15(a)(5)(i)-2  clarifies  that  the  terms 
described  in  §  226.15(a)(5)  for  any 
repayment  phase  as  well  as  for  the  draw 
period  are  material  disclosures. 

Material  Disclosures  for  Reverse 
Mortgages 

The  Board  is  proposing  disclosures 
for  open-end  reverse  mortgages  in 
§  226.33  that  would  incorporate  many  of 
the  disclosures  required  by  §  226.6(a)  for 
all  home-equity  plans  into  the  reverse 
mortgage  specific  disclosures.  Proposed 
§  226.15(a)(5)(i)  would  contain  cross- 
references  to  analogous  provisions  in 
proposed  §  226.33.  In  addition,  as 
discussed  in  the  section-by-section 
analysis  to  §  226.33,  some  of  the 
proposed  material  disclosures  for  home- 
equity  plans  do  not  apply  to  reverse 
mortgages  and  would  not  be  required. 
Thus,  for  reverse  mortgages,  the 
following  disclosures  would  not  be 
material  disclosures: 

•  The  length  of  the  plan,  the  draw 
period,  and  any  repayment  period; 

•  An  explanation  of  how  the 
minimum  periodic  payment  will  be 
determined  and  the  timing  of  payments; 

•  A  statement  about  negative 
amortization: 

•  The  credit  limit  applicable  to  the 
plan;  and 

•  Fees  for  debt  cancellation  or 
suspension  coverage. 

The  Board  requests  comment  on 
whether  any  of  these,  or  other, 
disclosures  should  be  material 
disclosures  for  reverse  mortgages. 

15(b)  Notice  of  Right  To  Rescind 

TILA  Section  125(a)  requires  the 
creditor  to  disclose  clearly  and 
conspicuously  the  right  of  rescission  to 
the  consumer.  15  U.S.C.  1635(a).  It  also 
requires  the  creditor  to  provide 
appropriate  forms  for  the  consumer  to 
exercise  the  right  to  rescind.  Section 
§  226.15(b)  implements  TILA  Section 
125(a)  by  setting  forth  format,  content, 
and  timing  of  delivery  standards  for  the 
notice  of  the  right  to  rescind  for 
transactions  related  to  HELOC  accounts 
that  give  rise  to  the  right  to  rescind. 
Section  226.15(b)  also  states  that  the 
creditor  must  deliver  two  copies  of  the 
notice  of  the  right  to  rescind  to  each 
consumer  entitled  to  rescind  (one  copy 
if  the  notice  is  delivered  in  electronic 
form  in  accordance  with  the  E-Sign 
Act).  The  right  to  rescind  generally  does 
not  expire  until  midnight  after  the  third 
business  day  following  the  latest  of:  (1) 
The  transaction  giving  rise  to  the  right 
of  rescission;  (2)  delivery  of  the 
rescission  notice;  and  (3)  delivery  of  the 
material  disclosures.  TILA  Section 
125(a);  15  U.S.C.  1635(f);  §  226.15(a)(3). 
If  the  rescission  notice  or  the  material 
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disclosures  are  not  delivered,  a 
consumer’s  right  to  rescind  may  extend 
for  up  to  three  years  from  the  date  of  the 
transaction  that  gave  rise  to  the  right  to 
rescind.  TILA  Section  125(f):  15  U.S.C. 
1635(f);  §  226.15(a)(3). 

As  part  of  the  1980  Truth  in  Lending 
Simplification  and  Reform  Act, 

Congress  added  TILA  Section  105(b), 
requiring  the  Board  to  publish  model 
disclosure  forms  and  clauses  for 
common  transactions  to  facilitate 
creditor  compliance  with  the  disclosure 
obligations  and  to  aid  borrowers  in 
understanding  the  transaction  by  using 
readily  understandable  language.  12 
U.S.C.  1615(b).  The  Board  issued  its  first 
model  forms  for  the  notice  of  the  right 
to  rescind  applicable  to  HELOC 
accounts  in  1981.  46  FR  20848,  Apr.  7, 
1981.  While  the  Board  has  made  some 
changes  to  the  content  of  the  model 
forms  over  the  years,  the  current  Model 
Forms  G-5  through  G-9  in  Appendix  G 
to  part  226  are  generally  the  same  as 
when  they  were  adopted  in  1981. 

The  Board  has  been  presented  with  a 
number  of  questions  and  concerns 
regarding  the  notice  requirements  and 
the  model  forms.  Creditors  have  raised 
concerns  about  the  two-copy  rule, 
indicating  that  this  rule  can  impose 
litigation  risks  when  a  consumer  alleges 
an  extended  right  to  rescind  based  on 
the  creditor’s  failure  to  deliver  two 
copies  of  the  notice.  In  addition, 
particular  problems  with  the  format, 
content,  and  timing  of  delivery  of  the 
rescission  notice  were  highlighted 
during  the  Board’s  outreach  and 
consumer  testing  conducted  for  this 
proposal.  To  address  these  problems 
and  concerns,  the  Board  proposes  to 
revise  §  226.15(b),  and  the  related 
commentary.  As  discussed  in  more 
detail  below,  the  Board  proposes  to 
revise  §  226.15(b)  to  require  creditors  to 
provide  one  notice  of  the  right  to 
rescind  to  each  consumer  entitled  to 
rescind.  In  addition,  the  Board  proposes 
to  revise  significantly  the  content  of  the 
rescission  notice  by  setting  forth  new 
mandatory  and  optional  disclosures  for 
the  notice.  The  Board  also  proposes  new 
format  and  timing  requirements  for  the 
notice.  Moreover,  as  discussed  in  more 
detail  in  the  section-by-section  analysis 
to  Appendix  G  to  part  226,  the  Board 
proposes  to  replace  the  current  model 
forms  for  the  rescission  notices  in 
Model  Forms  G-5  through  G-9  with 
proposed  Model  Form  G-5  (A),  and  two 
proposed  Samples  G— 5(B)  and  G-5(C). 

15(b)(1)  Who  Receives  Notice 
Section  226.15(b)  currently  states  that 
the  creditor  must  deliver  two  copies  of 
the  notice  of  the  right  to  rescind  to  each 
consumer  entitled  to  rescind  (one  copy 


if  the  notice  is  delivered  in  electronic 
form  in  accordance  with  the  E-Sign 
Act).  Obtaining  from  the  consumer  a 
written  acknowledgment  of  receipt  of 
the  notice  creates  a  rebuttable 
presumption  of  delivery.  See  15  U.S.C. 
1635(c).  Comment  15(b)-l  states  that  in 
a  transaction  involving  joint  owners, 
both  of  whom  are  entitled  to  rescind, 
both  must  receive  two  copies  of  the 
notice  of  the  right  of  rescission.  For  the 
reasons  discussed  in  the  section-by- 
section  analysis  to  proposed 
§  226.23(b)(1)  below,  the  Board  proposes 
to  revise  §  226.15(b)  and  comment 
15(b)-l  (redesignated  as  §  226.15(b)(1) 
and  comment  15(b)(l)-l  respectively)  to 
require  creditors  to  provide  one  notice 
of  the  right  to  rescind  to  each  consumer 
entitled  to  rescind. 

15(b)(2)  Format  of  Notice 

The  current  formatting  requirements 
for  the  notice  of  the  right  of  rescission 
appear  in  §  226.15(b)  and  are  elaborated 
on  in  comment  15(b)-2.  Section 
226.15(b)  provides  that  the  required 
information  must  be  disclosed  clearly 
and  conspicuously.  Comment  15(b)-2 
provides  that  the  rescission  notice  may 
be  physically  separate  from  the  material 
disclosures  or  combined  with  the 
material  disclosures,  so  long  as  the 
information  required  to  be  included  on 
the  notice  is  set  forth  in  a  clear  and 
conspicuous  matter.  The  comment 
refers  to  the  forms  in  Appendix  G  to 
part  226  as  models  that  the  creditor  may 
use  in  giving  the  notice. 

The  Board  proposes  new  format  rules 
in  §  226.15(b)(2)  and  related 
commentary  intended  to  (1)  Improve 
consumers’  ability  to  identify  disclosed 
information  more  readily;  (2)  emphasize 
information  that  is  most  important  to 
consumers  who  wish  to  exercise  the 
right  of  rescission;  and  (3)  simplify  the 
organization  and  structure  of  required 
disclosures  to  reduce  complexity  and 
“information  overload.”  The  Board 
proposes  these  format  requirements 
pursuant  to  its  authority  under  TILA 
Section  105(a).  15  U.S.C.  1604(a). 
Section  105(a)  authorizes  the  Board  to 
make  exceptions  and  adjustment  to 
TILA  to  effectuate  the  statute’s  purpose, 
which  include  facilitating  consumers’ 
ability  to  compare  credit  terms  and 
helping  consumers  avoid  the 
uninformed  use  of  credit.  15  U.S.C. 
1601(a),  1604(a).  The  Board  believes 
that  the  proposed  formatting  rules 
described  below  would  facilitate 
consumers’  ability  to  understand  the 
rescission  right  and  avoid  the 
uninformed  use  of  credit.  The  proposed 
format  changes  are  generally  consistent 
with  findings  from  the  Board’s 
consumer  testing  of  rescission  notices 


conducted  to  prepare  this  proposal,  as 
well  as  the  consumer  testing  on  HELOC 
disclosures,  credit  card  disclosures,  and 
closed-end  mortgage  disclosures 
conducted  in  connection  with  the 
Board’s  August  2009  HELOC  Proposal, 
February  2010  Credit  Card  Rule,  and 
August  2009  Closed-End  Proposal, 
respectively.  74  FR  43428,  Aug.  26, 

2009;  75  FR  7658,  Feb.  22,  2010;  74  FR 
43232,  Aug.  26,  2009.  Testing  generally 
shows  that  emphasizing  terms  and  costs 
consumers  find  important,  and 
separating  out  less  useful  information, 
are  critical  to  improving  consumers’ 
ability  to  identify  and  use  key 
information  in  their  decision-making 
process. 

Proposed  §  226.15(b)(2)  requires  the 
mandatory  and  optional  disclosures  to 
appear  on  the  front  side  of  a  one-page 
document,  separate  from  all  other 
unrelated  material,  and  to  be  given  in  a 
minimum  10-point  font.  Proposed 
§  226.15(b)(2)  also  requires  that  most  of 
the  mandatory  disclosures  appear  in  a 
tabular  format.  During  consumer  testing 
for  this  proposal,  participants 
overwhelmingly  preferred  a  version  of  a 
notice  of  the  right  to  rescind  that 
presented  information  in  a  tabular 
format  to  a  version  of  a  notice  that 
presented  information  in  narrative  form. 
Moreover,  the  notice  would  contain  a 
“tear  off”  section  at  the  bottom  of  the 
page,  which  the  consumer  could  use  to 
exercise  the  right  of  rescission. 
Information  unrelated  to  the  mandatory 
disclosures  would  not  be  permitted  to 
appear  on  the  notice. 

Proposed  comment  15(b)(2)-l  states 
that  the  creditor’s  failure  to  comply  with 
the  format  requirements  in 
§  226.15(b)(2)  does  not  by  itself 
constitute  a  failure  to  deliver  the  notice 
to  the  consumer.  However,  to  deliver 
the  notice  properly  for  purposes  of 
§  226.15(a)(3),  the  creditor  must  provide 
the  mandatory  disclosures  appearing  in 
the  notice  clearly  and  conspicuously,  as 
described  in  proposed  §  226.15(b)(3) 
and  proposed  comment  15(b)(3)-l. 

Section  226.5(a)(1)  generally  requires 
that  creditors  make  the  disclosures 
required  by  subpart  B  regarding  open- 
end  credit  (including  the  rescission 
notice)  in  writing  in  a  form  that  the 
consumer  may  keep.  Proposed  comment 
15(b)(2)-2  cross  references  these 
requirements  in  §  226.5(a)(1)  to  cleuify 
that  they  apply  to  the  rescission  notice. 


See  also  Improving  Consumer  Mortgage 
Disclosure  at  69  (consumer  testing  results  showed 
that  current  mortgage  disclosure  forms  failed  to 
convey  key  cost  disclosures,  but  that  prototype 
disclosures,  which  removed  less  usefial  information, 
signihcantly  improved  consumers’  recognition  of 
key  mortgage  costs). 
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15(b)(2)(i)  Grouped  and  Segregated 

Current  comment  15(b)-2  provides 
that  the  rescission  notice  may  he 
physically  separate  from  the  material 
disclosures  or  combined  with  the 
material  disclosures,  so  long  as  the 
information  required  to  he  included  on 
the  notice  is  set  forth  in  a  clear  and 
conspicuous  matter.  The  Board  is 
concerned  that  allowing  creditors  to 
combine  the  right  of  rescission 
disclosures  with  other  unrelated 
information,  in  any  format,  will 
diminish  the  clarity  of  this  key  material, 
potentially  cause  “information 
overload,”  and  increase  the  likelihood 
that  consumers  may  not  read  the  notice 
of  the  right  of  rescission. 

To  address  these  concerns,  proposed 
§  226.15(b)(2)(i)  requires  the  mandatory 
and  any  optional  rescission  disclosures 
to  appear  on  the  front  side  of  a  one-page 
document,  separate  from  any  unrelated 
information.  Only  information  directly 
related  to  the  mandatory  disclosures 
may  be  added. 

The  proposal  also  requires  that  certain 
information  be  grouped  together. 
Proposed  §  226.15(b)(2)(i)  requires  that 
disclosure  of  the  type  of  transaction 
giving  rise  to  the  right  of  rescission,  the 
security  interest,  the  right  to  cancel,  the 
refund  of  fees  upon  cancellation,  the 
effect  of  cancellation  on  the  existing  line 
of  credit,  how  to  cancel,  and  the 
deadline  for  cancelling  be  grouped 
together  in  the  notice.  This  information 
was  grouped  together  in  forms  the  Board 
tested,  and  participants  generally  found 
the  information  easy  to  identify  and 
understand.  In  addition,  this  proposed 
grouping  ensures  that  the  information 
about  the  consumer’s  rights  would  be 
separated  from  information  at  the 
bottom  of  the  notice,  which  is  designed 
for  the  consumer  to  detach  and  use  to 
exercise  the  right  of  rescission. 

15(b)(2)(ii)  Specific  Format 

The  Board  proposes  to  impose 
formatting  requirements  for  the 
rescission  notice,  to  improve 
consumers’  comprehension  of  the 
required  disclosures.  See  proposed 
§§  226.15(b)(2)(i)  and  (ii).  For  example, 
some  information  would  be  required  to 
be  in  a  tabular  format.  The  current 
model  forms  for  the  rescission  notice 
provide  information  in  narrative  form, 
which  consumer  testing  participants 
found  difficult  to  read  and  understand. 
However,  consumer  testing  showed  that 
when  rescission  information  was 
presented  in  a  tabular  format, 
participants  found  the  information 
easier  to  locate  and  their  comprehension 
of  the  disclosures  improved. 


The  proposal  requires  the  title  of  the 
notice  to  appear  at  the  top  of  the  notice. 
Certain  mandatory  disclosures  (j.e.,  the 
identification  of  the  type  of  transaction 
giving  rise  to  the  right  of  rescission,  the 
security  interest,  the  right  to  cancel,  the 
refund  of  fees  upon  cancellation,  the 
effect  of  cancellation  on  the  existing  line 
of  credit,  how  to  cancel,  and  the 
deadline  for  cancelling  in  proposed 
§§  226.15(bK3)(i)-(vii))  would  appear 
beneath  the  title  and  be  in  the  form  of 
a  table.  If  the  creditor  chooses  to  place 
in  the  notice  one  or  both  of  the  optional 
disclosures  {e.g.,  regarding  joint  owners 
and  acknowledgement  of  receipt  as 
permitted  in  proposed  §  226.15(b)(4)), 
the  text  must  appear  after  the 
disclosures  required  by  proposed 
§§  226.15(b)(3)(i)-(vii),  but  before  the 
portion  of  the  notice  that  the  consumer 
may  use  to  exercise  the  right  of 
rescission  required  by  proposed 
§  226.15(b)(3)(viii).  If  both  optional 
disclosures  are  inserted,  the  statement 
regarding  joint  owners  must  appear 
before  the  statement  acknowledging  • 
receipt.  If  the  creditor  chooses  to  insert 
an  acknowledgement  as  described  in 
§  226.15(b)(4)(ii),  the  acknowledgement 
must  appear  in  a  format  substantially 
similar  to  the  format  used  in  Model 
Form  G-5(A)  in  Appendix  G  to  part  226. 
The  proposal  would  require  the 
mandatory  disclosures  required  by 
proposed  §  226.15(b)(3)  and  the  optional 
disclosures  permitted  under 
§  226.15(b)(4)  to  be  given  in  a  minimum 
10-point  font. 

15(b)(3)  Required  Content  of  Notice 

TILA  Section  125(a)  and  current 
§  226.15(b)  require  that  all  disclosures  of 
the  right  to  rescind  be  made  clearly  and 
conspicuously.  15  U.S.C.  1635(a).  This 
requirement  restates  the  general 
requirement  in  §  226.5(a)(1)  that 
creditors  make  the  disclosures  required 
under  subpart  B  (including  the 
rescission  notice)  clearly  and 
conspicuously.  Comments  5(a)(l)-l 
through  -3,  as  revised  by  the  February 
2010  Credit  Card  Rule,  set  forth 
guidance  regarding  the  clear  and 
conspicuous  standard  contained  in 
§  226.5(a)(1).  Proposed  comment 
15(b)(3)-l  clarifies  that  the  guidance  in 
comments  5(a)(l)-l  and  -2  is  applicable 
to  the  rescission  notice. 

Current  §  226.15(b)  provides  the  list  of 
disclosures  that  must  appear  in  the 
notice:  (i)  An  identification  of  the 
transaction  or  occurrence  giving  rise  to 
the  right  of  rescission;  (ii)  the  retention 
or  acquisition  of  a  security  interest  in 
the  consumer’s  principal  dwelling;  (iii) 
the  consumer’s  right  to  rescind  the 
transaction;  (iv)  how  to  exercise  the 
right  to  rescind,  with  a  form  for  that 


purpose,  designating  the  address  of  the 
creditor’s  (or  its  agent’s)  place  of 
business;  (v)  the  effects  of  rescission,  as 
described  in  current  §  226.15(d);  and 
(vi)  the  date  the  rescission  period 
expires.  Current  comment  15(b)-3  states 
that  the  notice  must  include  all  of  the 
information  described  in  §  226.15(b)(1)- 
(5).  This  comment  also  provides  that  the 
requirement  to  identify  the  transaction 
or  occurrence  may  be  met  by  providing 
the  date  of  the  transaction.  Current 
Model  Forms  G-5  through  G— 9  contain 
these  disclosures.  However,  consumer 
testing  of  the  model  forms  conducted  by 
the  Board  for  this  proposal  suggests  that 
the  amount  and  complexity  of  the 
information  currently  required  to  be 
disclosed  in  the  notice  might  result  in 
information  overload  and  discourage 
consumers  from  reading  the  notice 
carefully.  The  Board  also  is  concerned 
that  certain  terminology  in  the  current 
model  forms  might  impede  consumer 
comprehension  of  the  information. 

To  address  these  concerns,  the  Board 
proposes  to  revise  the  requirements  for 
the  notice  in  new  §  226.15(b)(3). 
Proposed  §  226.15(b)(3)  removes 
information  required  under  current 
§§  226.15(b)(l)-(5)  that  consumer 
testing  indicated  is  unnecessary  for  the 
consumer’s  comprehension  and  exercise 
of  the  right  of  rescission.  The  proposed 
section  also  simplifies  the  information 
disclosed  and  presents  key  information 
in  plain  language  instead  of  legalistic 
terms.  The  Board  proposes  these 
revisions  pursuant  to  its  authority  in 
TILA  Section  125(a)  which  pfovides 
that  creditors  shall  clearly  and 
conspicuously  disclose,  in  accordance 
with  regulations  of  the  Board,  to  any 
obligator  in  a  transaction  subject  to 
rescission  the  rights  of  the  obligor.  15 
U.S.C.  1635(a). 

15(b)(3)(i)  Identification  of  Transaction 

Current  •§  226.15(b)  requires  a  creditor 
to  identify  in  the  notice  the  transaction 
or  occurrence  giving  rise  to  the  right  of 
rescission;  current  comment  15(b)-3 
provides  that  the  requirement  that  the 
transaction  or  occurrence  be  identified 
may  be  met  by  providing  the  date  of  the 
transaction  or  occurrence.  As  discussed 
in  more  detail  in  the  section-by-section 
analysis  to  proposed  §  226.15(b)(3)(vii), 
creditors,  servicers,  and  their  trade 
associations  noted  that  creditors  might 
be  unable  to  provide  an  accurate 
transaction  date  where  a  transaction 
giving  rise  to  the  right  of  rescission  is 
conducted  by  mail  or  through  an  escrow 
agent,  as  is  customary  in  some  states. 
They  noted  that  in  these  cases,  the  date 
of  the  transaction  giving  rise  to  the  right 
of  rescission  cannot  be  identified 
accurately  before  it  actually  occurs.  For 
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example,  for  a  transaction  by  mail,  the 
creditor  cannot  know  at  the  time  of 
mailing  the  rescission  notice  when  the 
consumer  will  sign  the  loan  documents 
(i.e.,  the  date  of  the  transaction). 

The  Board  proposes  in  new 
§  226.15(b)(3)(i)  to  retain  the 
requirement  that  the  rescission  notice 
identify  the  transaction  giving  rise  to  the 
right  of  rescission.  Nonetheless,  to 
address  the  concerns  discussed  above, 
the  provision  in  current  comment  15(b)- 
3  about  the  date  of  the  transaction 
satisfying  this  requirement  would  be 
deleted.  Instead,  the  proposal  provides 
that  a  creditor  would  identify  the 
transaction  giving  rise  to  the  right  of 
rescission  by  disclosing  the  type  of 
transaction  that  is  occurring.  For 
example,  proposed  Sample  G-5(B) 
provides  guidance  on  how  to  satisfy  to 
this  disclosure  requirement  when  the 
rescission  notice  is  given  for  opening  a 
HELOC  account  where  the  full  credit 
line  is  secured  by  the  consumer’s  home 
and  is  rescindable.  In  this  case,  a 
creditor  may  meet  this  disclosure 
requirement  by  stating:  “You  are 
opening  a  home-equity  line  of  credit.” 
Proposed  Sample  G-5(C)  provides 
guidance  on  how  to  satisfy  this 
disclosure  requirement  when  the 
rescission  notice  is  given  for  a  credit 
limit  increase  on  an  existing  HELOC 
account.  Here,  a  creditor  may  meet  this 
disclosure  requirement  by  stating:  “We 
are  increasing  the  credit  limit  on  your 
line  of  credit.”  The  Board  believes  that 
identifying  in  the  rescission  notice  the 
type  of  transaction  that  is  triggering  the 
right  of  rescission  is  particularly 
important  for  HELOCs  where  a  number 
of  transactions  give  rise  to  a  rescission 
right,  such  as  account  opening,  an 
increase  in  the  credit  limit,  or  an 
addition  of  a  security  interest.  The 
Board  believes  that  identifying  the 
relevant  transaction  in  the  rescission 
notice  will  clarify  for  consumers  why 
they  are  receiving  the  rescission  notice. 

15{b)(3){ii)  Security  Interest 

Current  §  226.15(b)(1)  requires  the 
creditor  to  disclose  that  a  security 
interest  will  be  retained  or  acquired  in 
the  consumer’s  principal  dwelling.  For 
example,  current  Model  Form  G-5, 
which  provides  a  model  rescission 
notice  for  when  a  HELOC  account  is 
opened,  discloses  the  retention  or 
.  acquisition  of  a  security  interest  by 
stating:  “You  have  agreed  to  give  us  a 
[mortgage/lien/ security  interest)  [on/in] 
your  home  as  security  for  the  account.” 

The  Board’s  consumer  testing  of  a 
similar  statement  regarding  a  security 
interest  for  its  August  2009  Closed-End 
Proposal  showed  that  very  few 
participants  understood  the  statement. 


74  FR  43232,  Aug.  26,  2009.  The  Board 
is  concerned  that  the  current  language 
in  Model  Forms  G— 5  through  G— 9  for 
disclosure  of  the  retention  or  acquisition 
of  a  security  interest  might  not  alert 
consumers  that  the  creditor  has  the  right 
to  take  the  consumer’s  home  if  the 
consumer  defaults.  To  clarify  the 
significance  of  the  security  interest, 
proposed  §  226.15(b)(3)(ii)  requires  a 
creditor  to  provide  a  statement  that  the 
consumer  could  lose  his  or  her  home  if 
the  consumer  does  not  repay  the  money 
that  is  secured  by  the  home.  Proposed 
Sample  G-5(B)  provides  guidance  on 
how  to  satisfy  this  disclosure 
requirement  when  the  rescission  notice 
is  given  for  opening  a  HELOC  account 
where  the  full  credit  line  is  secured  by 
the  consumer’s  home  and  is  rescindable. 
In  this  case,  a  creditor  may  meet  this 
disclosure  requirement  by  stating,  “You 
are  giving  us  the  right  to  take  your  home 
if  you  do  not  repay  the  money  you  owe 
under  this  line  of  credit.”  Consumer 
testing  of  this  plain-language  version  of 
the  security  interest  disclosure  showed 
high  comprehension  by  participants. 
Proposed  Sample  G-5(C)  provides 
guidance  on  how  to  satisfy  this 
disclosure  requirement  when  the 
rescission  notice  is  given  for  a  credit 
limit  increase  on  an  existing  HELOC 
account.  Here,  a  creditor  may  meet  this 
disclosure  requirement  by  stating:  “You 
are  giving  us  the  right  to  take  your  home 
if  you  do  not  repay  the  money  you  owe.” 

15(b)(3)(iii)  Right  To  Cancel 

Current  §  226.15(b)(2)  requires  the 
creditor  to  disclose  the  consumer’s  right 
to  rescind  the  transaction.  Accordingly, 
in  a  section  entitled  “Your  Right  to 
Cancel,”  current  Model  Form  G— 5, 
which  provides  a  model  rescission 
notice  for  opening  a  HELOC  account, 
discloses  the  right  by  stating  that  the 
consumer  has  a  legal  right  under 
Federal  law  to  cancel  the  account, 
without  costs,  within  three  business 
days  from  the  latest  of  the  opening  date 
of  the  consumer’s  account  (followed  by 
a  blank  to  be  completed  by  the  creditor 
with  a  date),  the  date  the  consumer 
received  the  Truth  in  Lending 
disclosures,  or  the  date  the  consumer 
received  the  notice  of  the  right  to 
cancel.  Consumer  testing  of  language 
similar  to  the  disclosure  in  current 
Model  Form  G-5  showed  that  the 
current  description  of  the  right  was 
unnecessarily  wordy  and  too  complex 
for  most  consumers  to  understand  and 
use. 

In  addition,  during  outreach  regarding 
this  proposal,  industry  representatives 
remarked  that  consumers  often  overlook 
the  disclosure  that  the  right  of  rescission 
is  provided  by  Federal  law.  They  also 


noted  that  the  rule  generally  requiring 
creditors  to  delay  remitting  funds  to  the 
consumer  until  the  rescission  period  has 
ended,  also  imposed  by  Federal  law,  is 
not  a  required  disclosure  and  not 
included  in  the  current  model  forms. 

See  §  226.15(c).  Industry  representatives 
indicated  that  consumers  should  be 
notified  of  this  delay  in  funding  so  they 
are  not  surprised  when  they  must  wait 
for  at  least  three  business  days  after 
signing  the  loan  documents  to  receive 
any  funds.  To  address  these  problems 
and  concerns,  proposed 
§  226.15(b)(3)(iii)  requires  two 
statements:  (1)  A  statement  that  the 
consumer  has  the  right  under  Federal 
law  to  cancel  the  transaction  giving  rise 
to  the  right  of  rescission  on  or  before  the 
date  provided  in  the  notice;  and  (2)  if 
§  226.15(c)  applies,  a  statement  that 
Federal  law  prohibits  the  creditor  from 
making  any  funds  (or  certain  funds,  as 
applicable)  available  to  the  consumer 
until  after  the  stated  date.  Proposed 
Sample  G— 5(B)  provides  guidance  on 
how  to  satisfy  these  disclosure 
requirements  when  the  rescission  notice 
is  given  for  opening  a  HELOC  account 
where  the  full  credit  line  is  secured  by 
the  consumer’s  home  and  is  rescindable. 
In  this  case,  a  creditor  may  meet  these 
disclosure  requirements  by  stating:  “You 
have  the  right  under  Federal  law  to 
cancel  this  line  of  credit  on  or  before  the 
date  stated  below^  Under  Federal  law, 
we  cannot  make  any  funds  available  to 
you  until  after  this  date.”  Proposed 
Sample  G— 5(C)  provides  guidance  on 
how  to  satisfy  these  disclosure 
requirements  when  the  rescission  notice 
is  given  for  a  credit  limit  increase  on  an 
existing  HELOC  account.  Here,  a 
creditor  may  meet  these  disclosure 
requirements  by  stating:  “You  have  the 
xight  under  Federal  law  to  cancel  this 
credit  limit  increase  on  or  before  the 
date  stated  below.  Under  Federal  law, 
we  cannot  make  these  funds  available  to 
you  until  after  this  date.” 

The  Board  notes  that  in  some 
instances  the  delay  of  performance 
requirement  in  §  226.15(c)  does  not 
apply  during  a  rescission  period. 
Specifically,  comment  15(c)-l  provides 
that  a  creditor  may  continue  to  allow 
transactions  under  an  existing  open-end 
credit  plan  during  a  rescission  period 
that  results  solely  fi-om  the  addition  of 
a  security  interest  in  the  consumer’s 
principal  dwelling.  Thus,  in  those  cases, 
a  creditor  would  not  be  required  to 
include  in  the  rescission  notice  a 
statement  that  Federal  law  prohibits  the 
creditor  fi-om  making  any  funds  (or 
certain  funds,  as  applicable)  available  to 
the  consumer  until  after  the  stated  date. 
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15(b)(3Kiv)  Fees 

Current  §  226. 15(b)(4)  requires  the 
creditor  to  disclose  the  effects  of 
rescission,  as  described  in  current 
§  226.15(d).  The  disclosure  of  the  effects 
of  rescission  in  current  Model  Forms  G- 
5  through  G-9  is  essentially  a 
restatement  of  the  rescission  process  set 
forth  in  current  §§  226.15(d)(l)-(3).  This 
information  consumes  one-third  of  the 
space  in  the  model  forms,  is  dense,  and 
uses  legalistic  phrases.  Moreover,  in 
most  cases,  this  information  is 
unnecessary  to  understand  or  exercise 
the  right  of  rescission. 

In  addition,  consumer  testing  showed 
that  the  current  model  forms  do  not 
adequately  communicate  that  the 
consumer  would  not  be  charged  a 
cancellation  fee  for  exercising  the  right 
of  rescission.  Also,  the  language  of  the 
current  model  forms  did  not  convey  that 
all  fees  the  consumer  had  paid  in 
connection  with  the  transaction  giving 
rise  to  the  right  of  rescission  would  be 
refunded  to  the  consumer.  To  clarify  the 
results  of  rescission  for  the  consumer, 
the  Board  proposes  in  §  226.1 5(b)(3)(iv) 
to  require  a  plain-English  statement 
regarding  fees,  instead  of  restating  the 
rescission  process  in  current 
§  226.15(d).  Specifically,  proposed 
§  226.15(b)(3)(iv)  requires  a  statement 
that  if  the  consumer  cancels,  the 
creditor  will  not  charge  the  consumer  a 
cancellation  fee  and  will  refund  any  fees 
the  consumer  paid  in  connection  with 
the  transaction  giving  rise  to  the  right  of 
rescission.  Most  p.articipants  in  the 
Board’s  consumer  testing  of  these 
proposed  statements  understood  that 
the  creditor  had  to  return  all  applicable 
fees  to  the  consumer,  and  could  not 
charge  fees  for  rescission.  The  Board 
believes  that  the  statement  about  the 
refund  of  fees  communicates  important 
information  to  consumers  about  their 
rights  if  they  choose  to  cancel  the 
transaction.  In  addition,  the  Board  is 
concerned  that  without  this  disclosure, 
consumers  might  believe  that  they 
would  not  be  entitled  to  a  refund  of  fees. 
This  mistaken  belief  might  discourage 
consumers  from  exercising  the  right  to 
rescind  where  a  consumer  has  paid  a 
significant  amount  of  fees  related  to 
opening  the  line  of  credit  or  other 
transaction  that  gave  rise  to  the  right  of 
rescission. 

15(b)(3)(v)  Effect  of  Cancellation  on 
Existing  Line  of  Credit 

As  discussed  above,  current 
§  226.15(b)(4)  requires  the  creditor  to 
disclose  the  effects  of  rescission,  as 
described  in  current  §  226.15(d).  As  part 
of  satisfying  this  requirement,  current 
Model  Forms  C-6  through  C— 9  provide 


a  disclosure  of  how  cancellation  of  the 
transaction  giving  rise  to  the  right  of 
rescission  will  impact  the  existing  line 
of  credit.  (This  disclosure  is  not 
provided  in  Model  Form  C-5,  which 
provides  a  model  form  for  opening  a 
HELOC  account.)  For  example,  current 
Model  Form  C— 7  provides  a  model  form 
for  an  increase  in  the  credit  limit  on  an 
existing  HELOC  account.  This  model 
form  states  that  “If  you  cancel,  your 
cancellation  will  apply  only  to  the 
increase  in  your  credit  limit  and  to  the 
[mortgage/lien/security  interest]  that 
resulted  from  the  increase  in  your  credit 
limit.  It  will  not  affect  the  amount  you 
presently  owe,  and  it  will  not  affect  the 
[mortgage/lien/security  interest]  we 
already  have  [on/in]  your  home.” 

The  Board  proposes  to  retain  a 
description  of  the  effects  of  the 
cancellation  on  the  existing  line  of 
credit.  Specifically,  proposed 
§  226.15(b)(3)(v)  requires  creditors  to 
disclose  the  following  statements,  as 
applicable:  (1)  A  statement  that  if  the 
consumer  cancels  the  transaction  giving 
rise  to  the  right  of  rescission,  all  of  the 
terms  of  the  consumer’s  current  line  of 
credit  with  the  creditor  will  still  apply; 
(2)  a  statement  that  the  consumer  will 
still  owe  the  creditor  the  current 
balance;  and  (3)  if  some  or  all  of  that 
money  is  secured  by  the  home,  a 
statement  that  the  consumer  could  lose 
his  or  her  home  if  the  consumer  does 
not  repay  the  money  that  is  secured  by 
the  home.  I^roposed  Sample  C— 5(C) 
provides  guidance  on  how  to  satisfy 
these  disclosure  requirements  when  the 
rescission  notice  is  given  for  a  credit 
limit  increase  on  an  existing  HELOC 
account.  In  this  case,  a  creditor  may 
meet  these  disclosure  requirements  by 
stating:  “If  you  cancel  this  credit  limit 
increase,  all  of  the  terms  of  your  current 
line  of  credit  with  us  will  still  apply. 
You  will  still  owe  us  your  current 
balance,  and  we  will  have  the  right  to 
take  your  home  if  you  do  not  repay  that 
money.” 

15(b)(3)(vi)  How  To  Cancel 

Current  §  226.15(b)(3)  requires  the 
creditor  to  disclose  how  to  exercise  the 
right  to  rescind,  with  a  form  for  that 
purpose,  designating  the  address  of  the 
creditor’s  (or  its  agent’s)  place  of 
business.  Current  Model  Forms  C-5 
through  C— 9  contain  a  statement  that 
the  consumer  may  cancel  by  notifying 
the  creditor  in  writing;  the  form 
contains  a  blank  for  the  creditor  to 
insert  its  name  and  business  address. 
The  current  model  forms  state  that  if  the 
consumer  wishes  to  cancel  by  mail  or 
telegram,  the  notice  must  be  sent  “no 
later  than  midnight  of,”  followed  by  a 
blank  for  the  creditor  to  insert  a  date, 


followed  in  turn  by  the  language  “(or 
midnight  of  the  third  business  day 
following  the  latest  of  the  three  events 
listed  above).”  If  the  consumer  wishes  to 
cancel  by  another  means  of 
communication,  the  notice  must  be 
delivered  to  the  creditor’s  business 
address  listed  in  the  notice  “no  later 
than  that  time.” 

Current  comment  15(a)(2)-l  states 
that  the  creditor  may  designate  an  agent 
to  receive  the  rescission  notification  as 
long  as  the  agent’s  name  and  address 
appear  on  the  notice.  The  Board 
proposes  to  remove  this  comment,  but 
insert  similar  language  into  proposed 
§  226.15(b)(3)(vi)  and  proposed 
comment  15(b)(3)-3.  Specifically, 
proposed  §  226.15(b)(3)(vi)  requires  a 
creditor  to  disclose  the  name  and 
address  of  the  creditor  or  of  the  agent 
chosen  by  the  creditor  to  receive  the 
consumer’s  notice  of  rescission  and  a 
statement  that  the  consumer  may  cancel 
by  submitting  the  form  located  at  the 
bottom  portion  of  the  notice  to  the 
address  provided.  Proposed  comment 
15(b)(3)-3  states  that  if  a  creditor 
designates  an  agent  to  receive  the 
consumer’s  rescission  notice,  the 
creditor  may  include  its  name  along 
with  the  agent’s  name  and  address  in 
the  notice. 

Proposed  comment  15(b)(3)-2 
clarifies  that  the  creditor  may,  at  its 
option,  in  addition  to  providing  a  postal 
address  for  regular  mail,  describe  other 
methods  the  consumer  may  use  to  send 
or  deliver  written  notification  of 
exercise  of  the  right,  such  as  overnight 
courier,  fax,  e-mail,  or  in-person.  The 
Board  requires  the  notice  to  include  a 
postal  address  to  ensure  that  an  easy 
and  accessible  method  of  sending 
notification  of  rescission  is  provided  to 
all  consumers.  Nonetheless,  the  Board 
would  provide  flexibility  to  creditors  to 
provide  in  the  notice  additional 
methods  of  sending  or  delivering 
notification,  such  as  fax  and  e-mail, 
which  consumers  might  find 
convenient. 

15(b)(3)(vii)  Deadline  To  Cancel 

Current  §  226.15(b)(5)  requires  the 
creditor  to  disclose  the  date  on  which  • 
the  rescission  period  expires.  Current 
Model  Forms  C— 5  through  C— 9  disclose 
the  expiration  date  in  the  section  of  the 
notice  entitled  “How  to  Cancel.”  The 
current  model  forms  provide  a  blank  for 
the  creditor  to  insert  a  date  followed  by 
the  language  “(or  midnight  of  the  third 
business  day  following  the  latest  of  the 
three  events  listed  above)”  as  the 
deadline  by  which  the  consumer  must 
exercise  the  right.  The  three  events 
referenced  are  the  date  of  the 
transaction  giving  rise  to  right  of 
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rescission,  the  date  the  consumer 
received  the  Truth  in  Lending 
disclosures,  and  the  date  the  consumer 
received  the  notice  of  the  right  to 
cancel. 

The  Board  proposes  to  eliminate  the 
statements  about  the  three  events  and 
require  instead  that  the  creditor  provide 
the  calendar  date  on  which  the  three- 
business-day  period  for  rescission 
expires.  See  proposed 
§  226.15(b)(3Kvii).  Many  participants  in 
the  Board’s  consumer  testing  had 
difficulty  using  the  three  events  to 
calculate  the  deadline  for  rescission. 

The  primary  causes  of  errors  were:  Not 
counting  Saturdays,  not  identifying 
Federal  holidays,  and  counting  the  day 
the  last  event  took  place  as  day  one  of 
the  three-business-day  period. 

Alternative  text  was  tested  to  assist 
participants  in  calculating  the  deadline 
based  on  the  three  events;  however,  the 
text  added  length  and  complexity  to  the 
form  without  a  significant  improvement 
in  participant  comprehension. 

Moreover,  participants  in  the  Board’s 
consumer  testing  strongly  preferred 
forms  that  provided  a  specific  date  over 
those  that  required  them  to  calculate  the 
deadline  themselves.  Also,  parties 
consulted  during  the  Board’s  outreach 
on  this  proposal  stated  that  the  model 
forms  should  provide  a  date  certain  for 
the  expiration  of  the  three-business-day 
period. 

One  of  the  dates  that  serves  as  the 
basis  for  calculating  the  expiration  date 
is  the  transaction  date.  Creditors, 
servicers,  and  their  trade  associations 
noted,  however,  that  creditors  might  be 
unable  to  provide  an  accurate  expiration 
date  when  a  transaction  giving  rise  to 
the  right  of  rescission  is  conducted  by 
mail  or  through  an  escrow  agent,  as  is 
customary  in  some  states.  They  pointed 
out  that  in  these  cases,  the  date  of  the 
transaction  giving  rise  to  the  right  of 
rescission  cannot  be  identified 
accurately  before  it  actually  occurs.  For 
example,  for  a  transaction  by  mail,  the 
creditor  cannot  know  at  the  time  the 
rescission  notice  is  mailed  when  the 
consumer  will  sign  the  loan  documents 
(i.e.,  the  date  on  which  the  transaction 
occurs).  Some  creditors  stated  that  when 
a  transaction  giving  rise  to  the  right  of 
rescission  is  conducted  by  mail  or 
through  an  escrow  agent,  they  anticipate 
dates  for  the  date  of  the  transaction  atid 
the  deadline  for  rescission.  These 
creditors  stated  that  they  calculate  3. 
deadline  that  provides  extra  time  to 
consumers,  because  they  cannot 
accurately  predict  the  date  the 
transaction  giving  rise  to  the  right  of 
rescission  would  occur  (that  is,  the  date 
the  consumer  will  sign  the  documents). 


To  ensure  that  consumers  can  readily 
identify  the  deadline  for  rescinding  the 
transaction  giving  rise  to  the  right  of 
rescission,  proposed  §  226.15(b)(3)(vii) 
specifies  that  a  creditor  must  disclose  in 
the  rescission  notice  the  calendar  date 
on  which  the  three-business-day 
rescission  period  expires.  If  the  creditor 
cannot  provide  an  accurate  calendar 
date  on  which  the  three-business-day 
rescission  period  expires,  the  creditor 
must  provide  the  calendar  date  on 
which  it  reasonably  and  in  good  faith 
expects  the  three-business-day  period 
for  rescission  to  expire.  If  the  creditor 
provides  a  date  in  the  notice  that  gives 
the  consumer  a  longer  period  within 
which  to  rescind  than  the  actual  period 
for  rescission,  the  notice  shall  be 
deemed  to  comply  with  proposed 
§  226.15(b)(3){vii),  as  long  as  the 
creditor  permits  the  consumer  to 
rescind  through  the  end  of  the  date  in 
the  notice.  If  the  creditor  provides  a  date 
in  the  notice  that  gives  the  consumer  a 
shorter  period  within  which  to  rescind 
than  the  actual  period  for  rescission,  the 
creditor  shall  be  deemed  to  comply  with 
the  requirement  in  proposed 
§  226.15(b)(3)(vii)  if  the  creditor  notifies 
the  consumer  that  the  deadline  in  the 
first  notice  of  the  right  of  rescission  has 
changed  and  provides  a  second  notice  to 
the  consumer  stating  that  the 
consumer’s  right  to  rescind  expires  on  a 
calendar  date  which  is  three  business 
days  from  the  date  the  consujjier 
receives  the  second  notice.  Proposed 
comment  15(b)(3)-4  provides  further 
guidance  on  these  proposed  provisions.. 

The  proposed  approach  is  intended  to 
provide  consumers  with  accurate  notice 
of  the  date  on  which  their  right  to 
rescind  expires  while  ensuring  that 
creditors  do  not  face  liability  for 
providing  a  deadline  in  good  faith,  that 
later  turns  out  to  be  incorrect.  The 
Board  recognizes  that  this  approach  will 
further  delay  access  to  funds  for 
consumers  in  certain  cases  where  the 
creditor  must  provide  a  corrected 
notice.  Nonetheless,  the  Board  believes 
that  a  corrected  notice  is  appropriate; 
otherwise,  consumers  would  believe 
based  on  the  first  notice  that  the 
rescission  period  ends  earlier  than  the 
actual  date  of  expiration.  The  Board, 
however,  solicits  comment  on  the 
proposed  approach  and  on  alternative 
approaches  for  addressing  situations 
where  the  transaction  date  is  not  known 
at  the  time  the  rescission  notice  is 
provided. 

Extended  right  to  rescind.  Under  TILA 
and  Regulation  Z,  the  right  to  rescind 
generally  does  not  expire  until  midnight 
after  the  third  business  day  following 
the  latest  of:  (1)  The  transaction  giving 
rise  to  the  right  of  rescission;  (2) 


delivery  of  the  rescission  notice;  and  (3) 
delivery  of  the  material  disclosures.  If 
the  rescission  notice  or  the  material 
disclosures  are  not  delivered, 
consumer’s  right  to  rescind  may  extend 
for  up  to  three  years  from  the  date  of  the 
transaction  that  gave  rise  to  the  right  to 
rescind.  TILA  Section  125(f);  15  U.S.C. 
1635(f);  §  226.15(a)(3).  In  multiple 
rounds  of  consumer  testing  for  this 
proposal,  the  Board  tested  statements 
explaining  when  a  consumer  might  have 
up  to  three  years  to  rescind  (the 
extended  right  to  rescind).  The  Board 
found,  however,  that  including  such 
explanations  added  length  and 
complexity  to  the  notice,  and  confused 
consumers.  Nonetheless,  the  Board 
believes  that  some  disclosure  regarding 
the  extended  right  is  necessary  for  an 
accurate  disclosure  of  the  consumer’s 
right  of  rescission.  Thus,  the  Board 
proposes  in  new  §  226.15(b)(3)(vii)  to 
require  creditors  to  include  a  statement 
that  the  right  to  cancel  the  transaction 
giving  rise  to  the  right  of  rescission  may 
extend  beyond  the  date  disclosed  in  the 
notice,  and  in  such  a  case,  a  consumer 
wishing  to  exercise  the  right  must 
submit  the  form  located  at  the  bottom  of 
the  notice  to  either  the  current  owner  of 
the  line  of  credit  or  the  person  to  whom 
the  consumer  sends  his  or  her 
payments.  Proposed  Samples  G-5(B) 
and  G-5(C)  provide  examples  of  how  to 
satisfy  these  disclosure  requirements. 

For  example,  proposed  Sample  G-5(B) 
provides  guidance  on  how  to  satisfy 
these  disclosure  requirements  when  the 
rescission  notice  is  given  for  opening  a 
HELOC  account  where  the  full  credit 
line  is  secured  by  the  consumer’s  home 
and  is  rescindable.  In  this  situation,  a 
creditor  may  meet  these  disclosure 
requirements  by  placing  an  asterisk  after 
the  sentence  disclosing  the  calendar 
date  on  which  the  right  of  rescission 
expires  along  with  a  sentence  starting 
with  an  asterisk  that  states:  “In  certain 
circumstances,  your  right  to  cancel  this 
line  of  credit  may  extend  beyond  this 
date.  In  that  case,  you  must  submit  the 
bottom  portion  of  this  notice  to  either 
the  current  owner  of  your  line  of  credit 
or  the  person  to  whom  you  send 
payments.”  See  proposed  Samples  G— 
5(B)  and  G-5(C).  Without  this  statement, 
the  notice  would  imply  that  the  period 
for  exercising  the  right  is  always  three 
business  days.  In  addition,  this 
statement  would  inform  consumers  to 
whom  they  should  submit  notification 
of  exercise  when  they  have  this 
extended  right  to  rescind.  See  proposed 
§  226.15(a)(2).  The  Board  requests 
comment  on  the  proposed  approach  to 
making  the  consumer  aware  of  the 
extended  right. 
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15(b)(3)(viii)  Form  for  Consumer’s 
Exercise  of  Right 

Current  §  226.15(b)(3)  requires  the 
creditor  to  disclose  how  to  exercise  the 
right  to  rescind,  and  to  provide  a  form 
that  the  consumer  can  use  to  rescind. 
Current  Model  Forms  G— 5  though  G— 9 
explain  the  consumer  may  cancel  by 
using  any  signed  and  dated  written 
statement,  or  may  use  the  notice  by 
signing  and  dating  below  the  statement; 

“I  WISH  TO  CANCEL.” 

Section  226.15(b)  currently  requires  a 
creditor  to  provide  two  copies  of  the 
notice  of  the  right  (one  copy  if  delivered 
in  electronic  form  in  accordance  with 
the  E-Sign  Act)  to  each  consumer 
entitled  to  rescind.  The  current  Model 
Forms  contain  an  instruction  to  the 
consumer  to  keep  one  copy  of  the  two 
notices  because  it  contains  important 
information  regarding  the  right  of 
rescission.  The  Board  tested  a  model 
notice  form  that  would  allow  the 
consumer  to  detach  the  bottom  part  of 
the  notice  form  and  use  it  to  notify  the 
creditor  that  the  consumer  is  rescinding 
Ihe  transaction.  Participants  in  the 
Board’s  consumer  testing  said 
unanimously  that,  if  they  wished  to 
exercise  the  right  of  rescission,  they 
would  use  the  bottom  part  of  the  notice 
to  cancel  the  transaction.  However,  a 
few  participants  said  that  they  would 
prepare  and  send  a  statement  of 
cancellation  in  addition  to  the  bottom 
part  of  the  notice.  When  asked  what 
they  would  do  if  they  lost  the  notice  and 
wanted  to  rescind,  most  participants 
said  that  they  would  contact  the  creditor 
to  obtain  another  copy  of  the  notice. 
Almost  all  participants  said  that  they 
would  make  and  keep  a  copy  of  the 
notice  if  they  decided  to  exercise  the 
right. 

Based  on  these  findings,  proposed 
§§  226.15(b)(2)(i)  and  (3)(viii)  require 
creditors  to  provide  a  form  at  the  bottom 
of  the  notice  that  the  consumer  may  use 
to  exercise  the  right  to  rescind.  The 
creditor  would  be  required  to  provide 
two  lines  on  the  form  for  entry  of  the 
consumer’s  name  and  property  address. 
The  creditor  would  have  the  option  to 
pre-print  on  the  form  the  consumer’s 
name  and  property  address.  In  addition, 
a  creditor  would  have  the  option  to 
include  the  account  number  on  the 
form,  but  may  not  request  that  or  require 
the  consumer  to  provide  the  account 
number.  Proposed  comment  15(b)(3)-5 
elaborates  that  creditors  are  not 
obligated  to  complete  the  lines  in  the 
form  for  the  consumer’s  name  and 
property  address,  but  may  wish  to  do  so 
to  identify  accurately  a  consumer  who 
uses  the  form  to  exercise  the  right. 
Proposed  comment  15(b)(3)-5  further 


explains  that  at  its  option,  a  creditor 
may  include  the  account  number  on  the 
form.  A  creditor  would  not,  however,  be 
allowed  to  request  that  or  require  the 
consumer  to  provide  the  account 
number  on  the  form,  such  as  by 
providing  a  space  for  the  consumer  to 
fill  in'the  account  number.  A  consumer 
might  not  be  able  to  locate  the  account 
number  easily  and  the  Board  is 
concerned  that  allowing  creditors  to 
request  a  consumer  to  provide  the 
account  number  might  mislead  the 
consumer  into  thinking  that  he  or  she 
must  provide  the  account  number  to 
rescind. 

Current  Model  Forms  G— 5  through 
G— 9  contain  a  statement  that  the 
consumer  may  use  any  signed  and  dated 
written  statement  to  exercise  the  right  to 
rescind.  The  Board  does  not  propose  to 
retain  such  a  statement  on  the  rescission 
notice  because  consumer  testing  showed 
that  this  disclosure  is  unnecessary.  In 
fact,  the  Board’s  consumer  testing 
results  suggested  that  the  statement 
might  cause  some  consumers  to  believe 
that  they  must  prepare  a  second 
statement  of  cancellation.  Moreover,  the 
Board  believes  it  is  unlikely  that 
consumers  who  misplace  the  form,  and 
later  decide  to  rescind,  would  remember 
the  statement  about  preparing  their  own 
documents.  Based  on  consumer  testing, 
the  Board  expects  that  consumers  would 
use  the  form  provided  at  the  bottom  of 
the  notice  to  exercise  the  right  of 
rescission.  Participants  in  the  Board’s 
testing  said  that  if  they  lost  the  form, 
they  would  contact  the  creditor  to  get 
another  copy. 

In  addition,  current  Model  Forms 
G— 5  through  G-9  contain  a  statement 
that  the  consumer  should  “keep  one 
copy”  of  the  notice  because  it  contains 
information  regarding  the  consumer’s 
rescission  rights.  This  statement  would 
be  deleted  as  obsolete.  As  discussed  in 
the  spction-by-section  analysis  to 
proposed  §  226.15(b)(1),  the  proposal 
requires  creditors  to  provide  a  single 
copy  of  the  notice  to  each  consumer 
entitled  to  rescind.  The  notice  would  be 
revised  to  permit  a  consumer  to  detach 
the  bottom  part  of  the  notice  to  use  as 
a  form  for  exercising  the  right  of 
rescission  while  retaining  the  top 
portion  of  the  notice  containing  the 
explanation  of  the  consumer’s  rights. 

15(b)(4)  Optional  Content  of  Notice 

Current  comment  15(b)-3  states  that 
the  notice  of  the  right  of  rescission  may 
include  information  related  to  the 
required  information,  such  as:  a 
description  of  the  property  subject  to 
the  security  interest;  a  statement  that 
joint  owners  may  have  the  right  to 
rescind  and  that  a  rescission  by  one  is 


effective  for  all;  and  the  name  and 
address  of  an  agent  of  the  creditor  to 
receive  notification  of  rescission. 

The  Board  proposes  to  continue  to 
allow  creditors  to  include  additional 
information  in  the  rescission  notice  that 
is  directly  related  to  the  required 
disclosures.  Proposed  §  226.15(b)(4)  sets 
forth  two  optional  disclosures  that  are 
directly  related  to  the  mandatory 
rescission  disclosures:  (1)  A  statement 
that  joint  owners  may  have  the  right  to 
rescind  and  that  a  rescission  by  one 
owner  is  effective  for  all  owners;  and  (2) 
a  statement  acknowledging  the 
consumer’s  receipt  of  the  notice  for  the 
consumer  to  initial  and  date.  In 
addition,  proposed  comment  15(b)(4)-l 
clarifies  that,  at  the  creditor’s  option, 
other  information  directly  related  to  the 
disclosures  required  by  §  226.15(b)(3) 
may  be  included  in  the  notice.  For 
instance,  an  explanation  of  the  use  of 
pronouns  or  other  references  to  the 
parties  to  the  transaction  is  directly 
related  information  that  the  creditor 
may  choose  to  add  to  the  notice. 

The  Board  notes,  however,  that  under 
the  proposal,  only  information  directly 
related  to  the  disclosures  may  be  added 
to  the  notice.  See  proposed 
§  226.15(a)(2)(i).  The  Board  is  concerned 
that  allowing  creditors  to  combine 
disclosures  regarding  the  right  of 
rescission  with  other  unrelated 
information,  in  any  format,  will 
diminish  the  clarity  of  this  key  material, 
potentially  cause  “information 
overload,”  and  increase  the  likelihood 
that  consumers  may  not  read  the 
rescission  notice. 

15(b)(5)  Time  of  Providing  Notice 

TILA  and  Regulation  Z  currently  do 
not  specify  when  the  consumer  must 
receive  the  notice  of  the  right  to  rescind. 
Current  comment  15(b)-4  states  that  the 
creditor  need  not  give  the  notice  to  the 
consumer  before  the  transaction  giving 
rise  to  the  right  of  rescission,  but  notes 
that  the  rescission  period  will  not  begin 
to  run  until  the  notice  is  given  to  the 
consumer.  As  a  practical  matter,  with 
respect  to  the  rescission  notice  that 
must  be  given  when  opening  a  HELOC 
account,  most  creditors  provide  the 
notice  to  the  consumer  along  with  the 
account-opening  disclosures  and  other 
documents  given  at  account  opening. 

The  Board  proposes  to  require 
creditors  to  provide  the  notice  of  the 
right  to  rescind  before  the  transaction 
that  gives  rise  to  the  right  of  rescission. 
See  proposed  §  226.15(b)(5).  The  Board 
proposes  this  new  timing  requirement 
pursuant  to  the  Board’s  authority  under- 
TILA  Section  105(a),  which  authorizes 
the  Board  to  make  exceptions  and 
adjustments  to  TILA  to  effectuate  the 
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statute’s  purposes  which  include 
facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uninformed  use  of 
credit.  15  U.S.C.  1601(a),  1604(a).  The 
Board  believes  that  this  proposed  timing 
rule  would  facilitate  consumers’  ability 
to  consider  the  rescission  right  and 
avoid  the  uninformed  use  of  credit. 

TILA  and  Regulation  Z  provide  that  a 
consumer  may  exercise  the  right  to 
rescind  until  midnight  after  the  third 
business  following  the  latest  of  (1)  The 
transaction  giving  rise  to  the  right  of 
rescission,  (2)  delivery  of  the  notice  of 
right  to  rescind,  or  (3)  deliveiy  of  all 
material  disclosures.  TILA  Section 
125(a);  15  U.S.C.  1635(a):  §  226.23(a)(3). 
Creditors  typically  provide  the  account 
opening  disclosures  at  closing,  and  use 
these  disclosures  to  satisfy  the 
requirement  to  provide  material 
disclosures.  For  the  right  of  rescission 
that  arises  with  respect  to  account 
opening,  requiring  that  the  rescission 
notice  be  given  prior  to  account  opening 
would  better  ensure  that  account 
opening  will  be  the  latest  of  the  three 
events  that  trigger  the  three-business- 
day  rescission  period  (assuming  the 
account-opening  disclosures  were  given 
no  later  than  account  opening).  In  this 
way,  the  three-business-day  period 
would  occur  directly  after  account 
opening,  a  time  during  which  the 
consumer  may  be  most  focused  on  the 
transaction  and  most  concerned  about 
the  right  to  rescind.  By  tying  a  creditor’s 
provision  of  the  rescission  notice  to  an 
event  in  the  lending  process  of  primary 
importance  to  the  consumer — account 
opening — this  rule  might  lead 
consumers  to  assess  the  account¬ 
opening  disclosures  and  other  loan 
documents  with  a  more  critical  eye.  The 
Board  solicits  comment  on  any 
compliance  or  other  operational 
difficulties  the  proposal  might  cause. 

For  example,  the  Board  invites  comment 
on  problems  that  could  arise  firom 
applying  this  requirement  to 
transactions  that  give  rise  to  the  right  of 
rescission  that  occur  after  account 
opening,  such  as  a  credit  limit  increase 
on  an  existing  HELCX^  account. 

Current  comment  15(b)-4  would  be 
removed  as  inconsistent  with  the 
proposed  timing  requirement.  Proposed 
comment  15(b)(5)-l  clarifies  that 
delivery  of  the  notice  after  the 
transaction  giving  rise  to  the  right  of 
rescission  would  violate  the  timing 
requirement  of  §  226.15(b)(5),  and  the 
right  of  rescission  does  not  expire  until 
three  business  days  after  the  day  of  late 
delivery  if  the  notice  was  complete  and 
correct. 


15(b)(6)  Proper  Form  of  Notice 

Appendix  G  to  part  226  currently 
contains  five  model  rescission  notices, 
one  that  corresponds  to  each  of  the  five 
transactions  that  might  give  rise  to  a 
right  of  rescission.  Consumer  advocates 
have  expressed  concern  about  creditors 
failing  to  complete  the  model  forms 
properly.  For  example,  some  courts 
have  held  that  notices  with  incorrect  or 
omitted  dates  for  the  identification  of 
the  transaction  and  the  expiration  of  the 
right  are  nevertheless  adequate  to  meet 
the  requirement  of  delivery  of  notice  of 
the  right  to  the  consumer. 

To  address  these  concerns,  proposed 
§  226.15(b)(6)  provides  that  a  creditor 
satisfies  §  226.15(b)(3)  if  it  provides  the 
model  form  in  Appendix  G,  or  a 
substantially  similar  notice,  which  is 
properly  completed  with  the  disclosures 
required  by  §  226.15(b)(3).  Proposed 
comment  15(b)(6)-l  explicitly  states 
that  a  notice  is  not  properly  completed 
if  it  lacks  a  calendar  date  or  has  an 
incorrectly  calculated  calendar  date  for 
the  expiration  of  the  rescission  period. 
Such  a  notice  would  not  fulfill  the 
requirement  to  deliver  the  notice  of  the 
right  to  rescind.  As  discussed  in  the 
section-by-section  analysis  to  proposed 
§  226.15(b)(3)(vii)  above,  however,  a 
creditor  who  provides  a  date  reasonably 
and  in  good  faith  that  later  turns  out  to 
be  incorrect  would  be  deemed  to  have 
complied  with  the  requirement  to 
provide  the  notice  if  the  creditor 
complies  with  proposed 
§  226.15(b)(3)(vii)  and  proposed 
comment  15(b)— 4. 

15(c)  Delay  of  Creditor’s  Performance 

For  the  reasons  discussed  in  the 
section-by-section  analysis  to 
§  226.23(c)  below,  the  Board  proposes  to 
revise  comment  15(c)-5  to  state  that  a 
creditor  may  satisfy  itself  that  the 
consumer  has  not  rescinded  by 
obtaining  a  written  statement  from  the 
consumer  that  the  right  has  not  been 
exercised.  The  statement  must  be  signed 
and  dated  by  the  consumer  only  at  the 
end  of  the  three-business-day  period. 

15(d)  Effects  of  Rescission 

For  the  reasons  discussed  in  the 
section-by-section  analysis  to  proposed 
§  226.23(d)  below,  the  Board  proposes  to 
revise  §  226.15(d)  to  address  the  effects 
of  rescission  during  the  initial  three-day 
period  following  consummation  and 
after  that  period.  Generally,  during  the 
initial  three-day  period,  the  creditor  has 
not  disbursed  money  or  delivered 
property  to  the  consumer.  Proposed 
§  226.15(d)(1)  would  provide  that  when 


See,  e.g.,  Melfi  v.  WMC  Mortgage  Corp.,  568 
F.3d  309  (1st  Cir.  2009). 


a  consumer  provides  a  notice  of 
rescission  during  this  period,  the 
creditor’s  security  interest  is 
automatically  void.  Within  20  calendar 
days  after  receipt  after  the  consumer’s 
notice,  the  creditor  must  return  any 
money  paid  by  the  consumer  and  take 
whatever  steps  are  necessary  to 
terminate  its  security  interest. 

Proposed  §  226.1^(d)(2)  would 
generally  apply  after  the  initial  three- 
day  period  has  passed.  During  this  time 
period,  the  creditor  has  typically 
disbursed  money  or  delivered  property 
to  the  consumer  and  perfected  its 
security  interest,  but  the  consumer’s 
right  to  rescind  may  have  expired.  Most 
creditors  are  reluctant  to  release  a  lien 
under  these  conditions,  and  courts  are 
frequently  called  upon  to  resolve 
rescission  claims,  which  increases  costs 
for  consumers  and  creditors. 
Accordingly,  proposed  §  226.15(d)(2)(i) 
would  provide  a  process  for  the  parties 
to  resolve  a  rescission  claims  outside  of 
a  court  proceeding.  The  proposal  would 
require  that  within  20  calendar  days 
after  receiving  a  consumer’s  notice  of 
rescission,  the  creditor  must  mail  or 
deliver  to  the  consumer  a  written 
acknowledgment  of  receipt  together 
with  a  written  statement  of  whether  the 
creditor  will  agree  to  cancel  the 
transaction.  If  the  creditor  agrees  to 
cancel  the  transaction,  the  creditor’s 
acknowledgment  of  receipt  must 
contain  the  amount  of  money  or  a 
description  of  the  property  that  the 
creditor  will  accept  as  the  consumer’s 
tender;  a  reasonable  date  for  tender;  and 
a  statement  that  within  20  calendar  days 
after  receipt  of  tender,  the  creditor  will 
take  whatever  steps  are  necessary  to 
terminate  its  security  interest.  The 
consumer  may  respond  by  tendering  the 
amount  of  money  or  property  described 
in  the  written  statement.  The  creditor 
must  take  whatever  steps  are  necessary 
to  terminate  its  security  interest  within 
20  calendar  days  after  receipt  of  the 
consumer’s  tender. 

Proposed  §  226.15(d)(2)(ii)  would 
address  the  effect  of  rescission  if  the 
parties  are  in  a  court  proceeding,  the 
creditor  has  disbursed  money  or 
delivered  property  to  the  consumer,  and 
the  consumer’s  right  to  rescind  has  not 
expired.  Consistent  with  the  holding  of 
the  majority  of  courts,  the  proposal 
would  require  the  consumer  to  tender 
before  the  creditor  releases  its  security 
interest.  As  in  the  current  regulation,  a 
court  may  modify  these  procedures. 

15(e)  Consumer’s  Waiver  of  Right  To 
Rescind 

For  the  reasons  discussed  in  the 
section-by-section  analysis  to  proposed 
§  226.23(e)  below,  the  Board  proposes  to 
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provide  additional  guidance  on  when  a 
consumer  may  waive  the  right  to 
rescind  due  to  a  bona  fide  personal 
financial  emergency.  The  proposed 
revisions  clarify  the  procedure  to  he 
used  for  such  waiver  and  add  new,  non¬ 
exclusive  examples  of  bona  fide 
personal  financial  emergencies  that  may 
justify  such  waiver  and  of 
circumstances  that  are  not  a  bona  fide 
personal  financial  emergency. 

Proposed  §  226.15(e)  provides  that  a 
consumer  may  modify  or  waive  the  right 
to  rescind,  after  delivery  of  the  notice 
required  hy  §  226.15(b)  and  the 
disclosures  required  by  §  226.6,  if  the 
consumer  determines  that  the  loan 
proceeds  are  needed  during  the 
rescission  period  to  meet  a  bona  fide 
personal  financial  emergency.  Proposed 
§  226.15(e)  provides  further  that  to 
modify  or  waive  the  right,  each 
consumer  entitled  to  rescind  must  give 
the  creditor  a  dated  written  statement 
that  describes  the  emergency, 
specifically  modifies  or  waives  the  right 
to  rescind,  and  bears  the  consumer’s 
signature.  Finally,  proposed  §  226.15(e) 
provides  that  printed  forms  for  the 
purposes  of  waiver  are  prohibited. 

Proposed  comment  15(e)-l  states  that 
a  consumer  may  modify  or  waive  the 
right  to  rescind  only  after  the  creditor 
delivers  the  notice  required  by 
§  226.15(b)  and  the  disclosures  required 
by  §  226.6.  Proposed  comment  15(e)-l 
also  states  that,  after  delivery  of  the 
required  notice  and  disclosures,  the 
consumer  may  waive  or  modify  the  right 
to  rescind  by  giving  the  creditor  a  dated, 
written  statement  that  specifically 
waives  or  modifies  the  right  and 
describes  the  bona  fide  personal 
financial  emergency.  In  addition, 
proposed  comment  15(e)-l  clarifies  that 
a  waiver  is  effective  only  if  each 
consumer  entitled  to  rescind  signs  a 
waiver  statement.  Further,  proposed 
comment  15(e)-l  clarifies  that  where 
there  are  multiple  consumers  entitled  to 
rescind,  the  consumers  may,  but  need 
not,  sign  the  same  waiver  statement. 
Finally,  proposed  comment  15(e)-l’sets 
forth  a  cross-reference  to  §  226.2(a)(ll), 
which  establishes  which  natural 
persons  are  consumers  with  the  right  to 
rescind. 

Proposed  comment  15(e)-2  states  that 
to  modify  or  waive  the  right  to  rescind, 
there  must  be  a  bona  fide  personal 
financial  emergency  that  requires 
disbursement  of  loan  proceeds  before 
the  end  of  the  rescission  period. 
Proposed  comment  15(e)-2  states 
further  that  whether  there  is  a  bona  fide 
personal  financial  emergency  is 
determined  by  the  facts  surrounding 
individual  circumstances.  In  addition, 
proposed  comment  15(e)-2  clarifies  that 


a  bona  fide  personal  financial 
emergency  typically,  but  not  always, 
will  involve  imminent  loss  of  or  harm 
to  a  dwelling  or  harm  to  the  health  or 
safety  of  a  natural  person.  Proposed 
comment  15(e)-2  also  clarifies  that  a 
waiver  is  not  effective  if  the  consumer’s 
statement  is  inconsistent  with  facts 
known  to  the  creditor. 

Finally,  proposed  comment  15(e)-2 
provides  examples  that  describe 
circumstances  that  are  and  are  not  a 
bona  fide  personal  financial  emergency. 
Proposed  comment  15(e)-2.i  states  that 
examples  of  a  bona  fide  personal 
financial  emergency  include  the 
following:  (1)  The  imminent  sale  of  the 
consumer’s  home  at  foreclosure;  (2)  the 
need  for  loan  proceeds  to  fund 
immediate  repairs  to  ensure  that  a 
dwelling  is  habitable,  such  as  structural 
repairs  needed  due  to  storm  damage; 
and  (3)  the  imminent  need  for  health 
care  services,  such  as  in-home  nursing 
care  for  a  patient  recently  discharged 
from  the  hospital.  In  each  case,  those 
examples  assume  that  loan  proceeds  are 
needed  during  the  rescission  period. 

Proposed  comment  15(e)-2.ii  states 
that  examples  of  circumstances  that  are 
not  a  bona  fide  personal  financial 
emergency  include  the  following;  (1) 

The  consumer’s  desire  to  purchase 
goods  or  services  not  needed  on  an 
emergency  basis,  even  though  the  price 
may  increase  if  purchased  after  the 
rescission  period;  and  (2)  the 
consumer’s  desire  to  invest  immediately 
in  a  financial  product,  such  as 
purchasing  securities.  Proposed 
comment  15(e)-2.iii  states  that  the 
conditions  for  a  waiver  are  not  met 
where  the  consumer’s  waiver  statement 
is  inconsistent  with  facts  known  to  the 
creditor.  For  example,  proposed 
comment  15(e)-2.iii  states  that  the 
conditions  for  a  waiver  are  not  met 
where  the  consumer’s  waiver  statement 
states  that  loan  proceeds  are  needed 
during  the  rescission  period  to  abate 
flooding  in  a  consumer’s  basement,  but 
the  creditor  is  aware  that  there  is  no 
flooding. 

Section  226.16  Advertising 
Overview 

The  Board  proposes  to  revise 
§  226.16(d)  to  address  certain 
misleading  or  deceptive  practices  used 
in  open-end  home-secured  credit  plan 
advertisements  and  promote 
consistency  in  the  advertising  rules 
applicable  to  open-end  and  closed-end 
home-secured  credit.  First,  the  Board 
proposes  to  revise  §  226.16(d)(6)  to 
require  advertisements  for  open-end 
home-secured  credit  that  state  any  lower 
payments  that  apply  for  less  than  the 


full  term  of  the  plan  to  state  also  (1)  The 
period  of  time  during  which  those 
payments  will  apply,  and  (2)  the 
amounts  and  time  periods  of  other 
payments  that  will  apply.  Second,  the 
Board  proposes  to  add  new 
§§  226.16(d)(7)  through  (d)(13),  which 
would  prohibit  the  following  seven  acts 
or  practices  in  connection  with 
advertisements  for  open-end  home- 
secured  credit:  (i)  The  use  of  the  term 
“fixed”  to  refer  to  rates  or  payments, 
unless  certain  conditions  are  satisfied; 
(ii)  comparisons  between  actual  or 
hypothetical  payments  or  rates  and 
payments  or  rates  available  under  the 
advertised  plan,  unless  certain 
conditions  are  satisfied;  (iii)  misleading 
statements  that  a  plan  is  supported  or 
endorsed  by  the  government;  (iv) 
misleading  use  of  the  name  of  a 
consumer’s  current  creditor;  (v) 
misleading  claims  of  debt  elimination; 
(vi)  misleading  use  of  the  term 
“counselor;”  and  (vii)  foreign-language 
advertisements  that  provide  some 
required  disclosures  only  in  English. 

In  January  of  2008,  the  Board 
proposed  new  rules  for  closed-end 
mortgage  advertising  (January  2008 
Proposal).  See  73  FR  1672,  January  9, 
2008.  The  Board  proposed  a  new  rule 
requiring  additional  disclosures  about 
rates  and  payments  to  address  concerns 
that  advertisements  placed  undue 
emphasis  on  low  promotional  “teaser” 
rates  or  payments,  and  proposed  to 
prohibit  the  seven  acts  or  practices 
listed  above  in  connection  with  closed- 
end  mortgage  advertisements.  See  73  FR 
1672,  1708,  January  9,  2008. 

The  January  2008  Proposal  also 
included  a  rule  regarding  disclosure  of 
promotional  rates  and  payments  in 
advertisements  for  open-end  home- 
secured  credit  (home-equity  lines  of 
credit  or  HELOCs).  Unlike  the  rule 
proposed  for  closed-end  mortgages, 
however,  the  proposed  HELOC  rule  did 
not  cover  all  low  introductory 
payments;  instead,  additional 
disclosures  were  required  in 
advertisements  that  included  low  rates 
or  payments  not  based  on  the  index  or 
margin  that  would  apply  to  rates  and 
payments  after  the  promotional  period. 
See  73  FR  1672,  1705,  January  9,  2008. 
Low  introductory  payments  based  on 
the  index  and  margin,  such  as  interest- 
only  payments,  were  not  covered.  The 
Board  did  not  propose  to  extend  the 
other  seven  prohibitions  to 
'advertisements  for  HELOC  plans,  but 
solicited  comment  on  whether  to  do  so 
and  on  whether  other  acts  or  practices 
associated  with  advertisements  for 
HELOC  plans  should  be  prohibited.  See 
73  FR  1672,  1705,  January  9,  2008. 
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Commenters  on  the  January  2008 
Proposal  were  divided  on  whether  to 
extend  the  proposed  prohibitions  to 
HELOC  advertising.  Many  community 
banks  argued  that  the  misleading  or 
deceptive  acts  often  associated  with 
closed-end  mortgage  advertisements  do 
not  occur  in  HELOC  advertisements. 

Some  consumer  groups  and  state 
regulators,  however,  urged  the  Board  to 
extend  all  of  the  prohibitions  to 
HELOCs.  Few  commenters  suggested 
that  Board  consider  additional 
prohibitions  for  HELOC  advertising. 

In  July  of  2008;  the  Board  adopted 
final  rules  for  closed-end  mortgage 
advertising,  including  both  the  rates  and 
payments  disclosure  rule  (§  226.24(f)), 
and  the  prohibitions  on  the  seven  acts 
or  practices  listed  above  (§§  226.24(i)(l) 
through  (i)(7))  (2008  HOEPA  Final 
Rule).  See  73  FR  44522,  July  30,  2008. 

The  July  2008  Final  Rule  also  adopted 
§  226.16(d)(6),  regarding  disclosure  of 
promotional  rates  and  payments  in 
HELOC  advertising.  The  Board  did  not 
extend  the  prohibitions  contained  in 
§  226.24(i)  to  advertisements  for  open- 
end  home-secured  credit.  The  Board 
indicated  that  it  had  not  been  provided 
with,  or  found,  sufficient  evidence 
demonstrating  that  advertisements  for 
HELOCs  contain  deceptive  practices 
similar  to  those  found  in  advertisements 
for  closed-end  mortgage  loans.  The 
Board  stated,  however,  that  it  might 
consider  prohibiting  certain  misleading 
or  deceptive  practices  in  HELOC 
advertising  as  part  of  its  larger  review  of 
the  rules  for  open-end  home-secured 
credit. 

As  part  of  its  review  of  these  rules. 
Board  staff  reviewed  numerous 
examples  of  advertisements  for  HELOCs 
to  identify  advertising  practices  that 
could  mislead  consumers.  This  research 
indicated  that  many  advertisements 
prominently  disclose  interest-only 
payments,  while  disclosing  with  much 
less  prominence,  often  in  a  footnote, 
that  higher  payments  also  will  be 
required  during  the  term  of  the  plan. 
Many  advertisements  also  include 
misleading  compcU-isons.with  other 
credit  products  and  other  misleading 
terms  or  statements,  or  employ  practices 
prohibited  in  the  July  2008  Final  Rule 
for  closed-end  mortgages. 

The  Board  is  now  proposing  to  revise 
§  226.16(d)(6)  to  improve  disclosure  in 
advertisements  of  the  rates  and 
payments  that  will  apply  over  the  full 
term  of  a  HELCXl  and  to  add  new 
§§  226.16(d)(7)  through  (d)(13)  to  extend ' 
the  prohibitions  in  §  226.24(i) 
applicable  to  closed-end  mortgage 
advertising  to  advertising  for  HELOCs. 

The  Board  solicits  comment  on  the 
appropriateness  of  the  proposed 


revisions  to  the  advertising  rules  for 
open-end  home-secured  credit 
discussed  in  greater  detail  below,  and 
on  whether  other  acts  or  practices 
associated  with  advertisements  for 
HELOC  plans  should  be  prohibited. 

Legal  Authority 

TILA  Section  147,  implemented  by 
§  226.16(d),  governs  advertisements  of 
open-end  home-equity  plans  secured  by 
the  consumer’s  principal  dwelling.  15 
U.S.C.  1665b.  The  statute  applies  to  the 
advertisement  itself,  and  therefore,  the 
statutory  and  regulatory  requirements 
apply  to  any  person  advertising  an 
open-end  home-secured  credit  plan, 
whether  or  not  the  person  meets  the 
definition  of  creditor.  See  comment 
2(a)(2)-2.  Under  the  statute,  if  an 
advertisement  for  an  open-end  home- 
secured  credit  plan  sets  forth, 
affirmatively  or  negatively,  any  of  the 
specific  terms  of  the  plan,  including  any 
required  periodic  payment  amount,  then 
the  advertisement  also  must  clearly  and 
conspicuously  state:  (i)  Any  loan  fee  the 
amount  of  which  is  determined  as  a 
percentage  of  the  credit  limit  and  an 
estimate  of  the  aggregate  amount  of 
other  fees  for  opening  the  account;  (ii) 
in  any  case  in  which  periodic  rates  may 
be  used  to  compute  the  finance  charge, 
the  periodic  rates  expressed  as  an 
annual  percentage  rate;  (iii)  the  highest 
annual  percentage  rate  which  may  be 
imposed  under  the  plan;  and  (iv)  any 
other  information  the  Board  may  by 
regulation  require. 

Under  TILA  Section  105(a),  the  Board 
has  authority  to  adopt  regulations  to 
ensure  meaningful  disclosure  of  credit 
terms  so  that  consumers  will  be  able  to 
compare  available  credit  terms  and 
avoid  the  uninformed  use  of  credit.  15 
U.S.C.  1604(a). 

The  Board  proposes  to  use  its 
authority  under  TILA  Sections  147  and 
105(a)  to  require  that  advertisements  for 
bpen-end  home-equity  plans  with 
certain  payment  and  rate  information 
also  include  specified  additional 
information  as  described  in  the 
proposed  rule.  See  ptoposed 
§§  226.16(d)(6).  (d)(7),  and  (d)(8)  and 
proposed  comments  16(d)-5, 16(d)-10, 
and  16(d)-ll. 

TILA  Section  129(i)(2)  authorizes  the 
Board  to  prohibit  acts  or  practices  in 
connection  with  mortgage  loans  that  the 
Board  finds  to  be  unfair,  deceptive,  or 
designed  to  evade  the  provisions  of 
TILA  Section  129.  12  U.S.C.  1639(/)(2). 
The  Board  proposes  to  use  its  authority 
under  TILA  Sections  129(/)(2)  and 
105(a),  described  above,  to  prohibit 
certain  deceptive  practices  in  HELOC 
advertising.  See  proposed 


§§  226.16(d)(9)-(d)(13)  and  proposed 
comment  16(d)-12. 

16(d)  Additional  Requirements  for 
Home-Equity  Plans 

16(d)(6)  Promotional  Rates  and 
Payments 

Many  HELOC  advertisements 
emphasize  a  low  monthly  payment  as 
one  of  the  advantages  of  the  product 
compared  to  other  forms  of  credit.  The 
monthly  payment  prominently  stated  in 
the  advertisement,  however,  often  is  an 
interest-only  payment  that,  for  example, 
would  apply  only  during  the  draw 
period  and  increase  substantially  during 
the  repayment  period  or  would  result  in 
a  balloon  payment.  This  may  mislead 
consumers  about  the  actual  payments 
they  will  be  required  to  make  over  the 
life  of  the  plan. 

Section  226.16(d)(6),  as  adopted  in 
the  July  2008  Final  Rule,  addresses  the 
advertisement  of  promotional  rates  and 
payments  in  HELOC  plans.  Regarding 
payments,  the  rule  provides  that  if  an 
advertisement  for  a  home-equity  plan 
states  a  “promotional  payment,”  the 
advertisement  must  include  the 
following  in  a  clear  and  conspicuous 
manner  with  equal  prominence  and  in 
close  proximity  to  each  listing  of  the 
promotional  payment:  (i)  The  period  of 
time  during  which  the  promotional 
payment  will  apply;  and  (ii)  the 
amounts  and  time  periods  of  any 
payments  that  will  apply  under  the  plan 
(if  payments  under  a  variable-rate  plan 
will  be  determined  based  on  application 
of  an  index  and  margin,  the  additional 
disclosed  payments  must  be  determined 
based  on  application  of  a  reasonably 
current  index  and  margin).  The  rule 
defines  a  “promotional  payment”  for  a 
variable-rate  plan  as  any  minimum 
payment  (i)  that  is  applicable  for  less 
than  the  full  term  of  the  loan  and  is  not 
derived  by  applying  to  the  outstanding 
balance  the  index  and  margin  used  to 
determine  other  minimum  payments 
under  the  plan,  and  (ii)  that  is  less  than 
other  minimum  payments  under  the 
plan,  given  an  assumed  balance. 

The  rules  regarding  disclosure  of  rates 
and  payments  in  closed-end  mortgage 
advertising  (§  226.24(f))  are  more 
comprehensive  than  §  226.16(d)(6). 
Section  226.24(f)  generally  requires  that 
advertisements  for  closed-end  mortgages 
that  state  a  rate  or  payment  amount  also 
disclose  other  rates  and  payments  that 
will  apply  over  the  term  of  the  loan  and 
the  time  periods  during  which  they 
apply.  In  contrast,  §  226.16(d)(6)  does 
not  address  advertisements  that 
emphasize  low  monthly  payments 
derived  by  applying  the  index  and 
margin  generally  used  to  determine 
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payments  under  the  plan,  such  as 
interest-only  payments.  Also,  as  noted, 
disclosure  of  payments  such  as  interest- 
only  payments  can  be  problematic  in 
HELOC  advertisements.  The  Board 
therefore  proposes  to  revise  the 
definition  of  promotional  payment  for 
variable-rate  plans  in 
§  226.16(dK6)(i)(B)(l)  so  that,  as  in 
closed-end  advertising,  the  HELOC 
advertising  rule  will  cover  these  types  of 
payments. 

Specifically,  the  proposal  would 
eliminate  the  portion  of  the  current 
definition  of  “promotional  payment” 
that  restricts  the  term  to  payments  that 
are  not  derived  from  the  generally 
applicable  index  and  margin.  Instead, 
the  new  definition  would  be  limited  to 
the  following  portion  of  the  current 
definition;  “For  a  variable-rate  plan,  any 
minimum  payment  applicable  for  a 
promotional  period  that  is  less  than 
other  minimum  payments  under  the 
plan  derived  by  applying  a  reasonably 
current  index  and  margin  that  will  be 
used  to  determine  the  amount  of  such 
payments,  given  an  assumed  balance.” 
See  proposed  §  226.16{d){6)(i)(B)(J). 
Thus,  under  the  proposed  rule,  a 
payment  would  be  “promotional”  if  it  is 
(1)  temporary  and  (2)  lower  than  any 
payments  under  the  plan  based  on  the 
index  and  margin  generally  applicable 
to  the  plan.  As  a  result,  under  this 
definition,  a  “promotional  payment” 
could  be  based  on  the  generally 
applicable  index  and  margin,  hut  would 
have  to  be  lower  than  other  payments 
under  that  plan  that  are  also  based  on 
the  plan’s  index  and  margin. 

A  technical  revision  would  be  made 
to  §  226.16(d){6)(ii){C),  which  describes 
one  of  the  additional  disclosures  that 
must  be  included  in  advertisements 
with  a  promotional  payment,  to  reflect 
the  revised  definition.  Thus,  this 
additional  disclosure  would  be 
described  as  “the  amounts  and  time 
periods  of  any  payments  that  will  apply 
under  the  plan  given  the  same  assumed 
balance.”  See  proposed 
§  226.16(d)(6)(ii)(C)  (emphasis  added). 

For  example,  an  advertisement  for  a 
variable-rate  home-equity  plan  might 
state  an  interest-only  monthly  payment 
derived  by  applying  a  reasonably 
current  index  and  margin  to  an  assumed 
balance.  This  payment  would  be 
considered  a  promotional  payment 
because  it  is  less  than,  for  example, 
fully-amortizing  monthly  payments  or  a 
balloon  payment  that  would  be  required 
at  other  times  during  the  life  of  the  plan 
given  the  same  assumed  balance.  If  an 
advertisement  stated  this  payment,  the 
advertisement  also  would  be  required  to 
state  in  a  clear  and  conspicuous  manner 
with  equal  prominence  and  in  close 


proximity  to  each  listing  of  that 
payment;  (i)  The  period  of  time  during 
which  that  payment  would  apply;  and 
(ii)  the  amounts  and  time  periods  of  all 
payments  that  would  apply  under  the 
plan  given  the  same  assumed  balance. 

The  Boctrd  also  proposes  to  revise 
comment  16(d)-5(i),  regarding  variable- 
rate  plans,  to  reflect  the  revised 
definition  of  promotional  payment  for 
variable-rate  plans  and  to  provide 
additional  guidance  on  that  definition. 
Revised  comment  16(d)-5(i)  would  state 
that  if  the  advertised  payment  is  the 
same  as  other  minimum  payments 
under  the  plan  derived  by  applying  a 
reasonably  current  index  and  margin, 
and  given  an  assumed  balance,  it  is  not 
a  promotional  payment.  The  revised 
comment  would  further  state  that  if  the 
advertised  payment  is  less  than  other 
minimum  payments  under  the  plan 
based  on  the  same  assumptions,  it  is  a 
promotional  payment.  The  revised 
comment  would  give  the  following 
example;  if  the  advertised  payment  is  an 
interest-only  payment  applicable  during 
the  draw  period,  and  minimum 
payments  during  the  repayment  period 
will  be  higher  because  they  are  based  on 
a  schedule  that  fully  amortizes  the 
outstanding  balance  by  the  end  of  the 
repayment  period,  or  there  is  no 
repayment  period  and  a  balloon 
payment  would  result  at  the  end  of  the 
draw  period,  then  the  advertised 
payment  is  a  promotional  payment. 

The  Board  also  proposes  to  revise 
comment  16(d)-5(iii),  regarding  the 
amounts  and  time  periods  of  payments, 
to  include  the  following  example;  if  an 
advertisement  for  a  home-equity  plan 
offers  a  $100,000  line  of  credit  with  a 
10-year  draw  period  and  a  10-year 
repayment  period,  and  assumes  that  the 
entire  line  is  drawn,  resulting  in  an 
interest-only  minimum  payment  of  $300 
per  month  during  the  draw  period, 
increasing  to  $750  per  month  during  the 
repayment  period,  the  advertisement 
must  disclose  the  amount  and  time 
period  of  each  of  the  two  monthly 
payment  streams,  with  equal 
prominence  and  in  close  proximity  to 
the  promotional  payment. 

The  Board  also  proposes  to  revise 
comment  16{d)-5(iv).  The  comment 
states  that  if  an  advertised  payment  is 
calculated  in  the  same  way  as  other 
payments  based  on  an  assumed  balance, 
the  fact  that  the  minimum  payment 
could  increase  if  the  consumer  makes  an 
additional  draw  does  not  make  the 
payment  a  promotional  payment. 
Currently,  the  comment  applies  only  to 
variable-rate  plans;  under  the  proposed 
revision,  the  comment  wouldbe 
applicable  to  non-variable-rate  plans  as 
well  as  variable-rate  plans. 


The  Board  does  not  propose  to  revise 
the  definition  of  promotional  payment 
for  plans  other  than  variable-rate  plans 
in  §  226.16{d)(6){i)(B)(2)  or  the 
definitions  and  requirements  related  to 
promotional  rates  included  in 
§  226.16(d)(6).  Introductory  and  other 
payments  that  trigger  the  additional 
disclosure  requirements  in 
§  226.16(d)(6)(ii)  under  the  existing  rule 
would  continue  to  do  so  under  the  rule 
as  revised. 

16(d)(7)  Misleading  Advertising  of 
“Fixed”  Rates  and  Payments 

Use  of  the  term  “fixed”  is  addressed  in 
the  open-end  credit  advertising  rules 
that  apply  to  both  home-secured  and 
other  open-end  credit.  Section  226.16(f) 
provides  that  an  advertisement  for  open- 
end  credit  may  not  refer  to  an  annual 
percentage  rate  as  “fixed,”  or  use  a 
similar  term,  unless  the  rate  will  not 
increase  while  the  plan  is  open  or  the 
advertisement  specifies  the  time  period 
during  which  the  rate  will  be  fixed. 

The  rules  regarding  use  of  the  term 
“fixed”  in  closed-end  mortgage  loan 
advertising  (§  226.24(i)(l))  are  different 
from  the  §  226.16(f)  rules  applicable  to 
open-end  credit.  In  particular,  whereas 
the  open-end  credit  rule  applies  only  to 
descriptions  of  annual  percentage  rates 
as  “fixed,”  the  closed-end  mortgage  rule 
restricts  the  use  of  the  term  “fixed”  to 
describe  rates,  payments,  or  an 
advertised  credit  plan  as  a  whole. 
Advertisements  for  HELOCs,  however, 
often  emphasize  the  amount  of 
payments  under  the  plan  as  much  as,  or 
more  than,  rates  associated  with  the 
plan. 

In  adopting  §  226.24(i)(l)  for  closed- 
end  mortgage  advertisements,  the  Board 
noted  that  some  advertisements  do  not 
adequately  disclose  that  interest  rates  or 
payment  amounts  are  “fixed”  only  for  a 
limited  period  of  time.  The  use  of  the 
word  “fixed”  in  these  advertisements 
may  mislead  consumers  into  believing 
that  the  advertised  product  is  a  fixed- 
rate  mortgage  loan  with  rates  and 
payments  that  will  not  change  during 
the  term  of  the  loan.  The  Board  noted 
that  whether  the  rates  and  payments  for 
a  particular  credit  product  are  fixed  or 
variable  is  a  key  factor  for  consumers 
evaluating  the  risks  and  costs  associated 
with  that  credit.  See  73  FR  44522, 
44587,  July  30,  2008. 

The  Board  believes  that  inaccurate  or 
incomplete  statements  about  whether  a 
rate  or  payment  is  fixed  would  be  as 
misleading  in  the  open-end  context  as 
in  the  closed-end  context.  The  Board 
therefore  proposes  to  add  new 
§  226.16(d)(7),  which  would  impose 
requirements  regarding  use  of  the  term 
“fixed”  on  HELOC  advertisements 
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similar  to  those  for  closed-end  mortgage 
advertisements. 

Proposed  §  226.16(dK7)  would 
prohibit  the  use  of  the  word  “fixed”  to 
refer  to  rates,  payments,  or  home-equity 
plans  in  advertisements  for  variable-rate 
or  other  plans  in  which  the  payment 
may  increase,  unless  Certain  conditions 
are  met.  The  proposed  rule  describes  the 
conditions  that  must  be  met  for  three 
different  cases:  (i)  Advertisements  for 
variable-rate  plans;  (ii)  advertisements 
for  non-variable-rate  plans;  and  (iii) 
advertisements  for  both  variable-  and 
non-variable-rate  plans.  In  an 
advertisement  for  one  or  more  variable- 
rate  plans,  “fixed”  can  be  used  only  if: 

(i)  The  phrase  “variable  rate”  appears  in 
the  advertisement  before  the  first  use  of 
the  word  “fixed”  and  is  at  least  as 
conspicuous  as  any  use  of  the  word 
“fixed”  in  the  advertisement;  and  (ii) 
each  use  of  “fixed”  to  refer  to  a  rate  or 
payment  is  accompanied  by  an  equally 
prominent  and  closely  proximate 
statement  of  the  time  period  for  which 
the  rate  or  payment  is  fixed,  and  the  fact 
that  the  rate  may  vary  or  the  payment 
may  increase  after  that  period. 

Under  the  proposal,  in  an 
advertisement  solely  for  non-variable- 
rate  plans  where  the  payment  may 
increase,  “fixed”  can  be  used  only  if 
each  use  of  “fixed”  to  refer  to  the 
payment  is  accompanied  by  an  equally 
prominent  and  closely  proximate 
statement  of  the  time  period  for  which 
the  payment  is  fixed  and  the  fact  that 
the  payment  may  increase  after  that 
period. 

Under  the  proposal,  in  an 
advertisement  for  both  variable-  and 
non-variable-rate  plans,  “fixed”  can  be 
used  only  if: 

(i)  The  phrase  “variable  rate”  appears 
in  the  advertisement  with  equal 
prominence  to  any  use  of  “fixed;”  and 

(ii)  Each  use  of  the  word  “fixed”  to 
refer  to  a  rate,  payment,  or  plan  either; 

•  Refers  solely  to  the  plans  for  which 
rates  are  fixed  for  the  plan  term  and  is 
accompanied  by  an  equally  prominent 
and  closely  proximate  statement  of  the 
time  period  for  which  the  payment  is 
fixed,  and,  if  applicable,  the  fact  that  the 
payment  may  increase  after  that  period; 
or 

•  Refers  to  variable-rate  plans  and  is 
accompanied  by  an  equally  prominent 
and  closely  proximate  statement  of  the 
time  period  for  which  the  rate  or 
payment  is  fixed  and  the  fact  that  the 
rate  may  vary  or  the  payment  may 
increase  after  that  period. 

The  proposed  rule  would  not  prohibit 
use  of  the  term  “fixed”  in  advertisements 
for  home-equity  plans,  including 
advertisements  for  variable-rate  plans. 
For  example,  some  advertisements  for 


variable-rate  home-equity  plans  may 
state  that  the  consumer  has  the  option 
to  convert  a  portion  of  their  balance  to 
a  fixed  rate.  Such  an  advertisement 
would  comply  with  proposed 
§  226.16(d)(7)  as  long  as:  (i)  The  phrase 
“variable  rate”  appears  in  the 
advertisement  with  equal  prominence  as 
any  use  of  the  term  “fixed”  or  similar 
terms;  (ii)  “fixed”  is  used  solely  in 
reference  to  the  fixed  rate  conversion 
option;  and  (iii)  any  reference  to 
payments  associated  with  that  option 
that  may  increase  as  “fixed”  includes  an 
equally  prominent  and  closely 
proximate  statement  of  the  time  period 
for  which  the  payment  is  fixed  and  the 
fact  that  the  payment  will  increase  after 
that  period. 

16(d)(8)  Misleading  Comparisons  in 
Advertisements 

For  closed-end  mortgage  loans,  an 
advertisement  may  not  make  any 
comparison  between  actual  or 
hypothetical  credit  payments  or  rates 
and  any  payment  or  rate  available  under 
the  advertised  plan  unless  certain 
additional  disclosures  are  made.  See 
%  226.24(i)(2).  In  adopting  this 
provision,  the  Board  noted  that  the 
advertised  rates  or  payments  used  in 
comparisons  included  in  advertisements 
for  closed-end  mortgage  loans  often 
were  low  introductory  “teaser”  rates  or 
payments  that  would  not  apply  over  the 
full  term  of  the  loan.  The  Board 
concluded  that  such  comparisons  are 
deceptive  and  misleading  to  consumers 
unless  certain  additional  disclosures  are 
made.  See  73  FR  44522,  44587,  July  30, 
2008. 

Board  research  indicates  that  many 
advertisements  for  open-end  home- 
equity  plans  compare  monthly 
payments  under  that  plan  with  the 
combined  monthly  payment  for  other 
consumer  loans,  such  as  credit  card,  car 
loan,  and  personal  loan  payments. 
Without  adequate  disclosure,  these 
comparisons  may  mislead  consumers 
about  the  relive  advantages  and 
disadvantages  of  a  HELOC.  For  example, 
the  HELOC  payment  used  in  these 
comparisons  often  is  an  interest-only 
payment  that  would  apply  only  during 
the  draw  period  and  increase 
substantially  thereafter  or  would  result 
in  a  balloon  payment.  This  is 
problematic  because  some  of  the 
payments  in  the  comparison  group, 
such  as  car  loan  payments,  may  be  fully- 
amortized  principal  and  interest 
payments.  In  addition,  while  HELOCs 
often  have  variable  interest  rates,  some 
of  the  loans  in  the  comparison  group, 
such  as  car  loans  or  personal  loans,  may 
have  fixed  rates. 


Home-equity  plan  advertisements  that 
include  comparisons  such  as  those 
described  above  often  explain  that  the 
home-equity  plan  payment  used  in  the 
comparison  is  an  interest-only  payment 
or  that  the  home-equity  plan’s  interest 
rate  is  variable.  However,  these 
disclosures  often  are  either  wholly  or 
partially  in  small  print,  in  footnotes,  or 
on  the  back  of  a  page.  The  Board 
believes  that  additional,  prominent 
disclosure  is  needed  to  prevent 
consumers  from  being  misled  by 
payment  comparisons. 

The  Board  tnerefore  proposes  to  adopt 
new  §  226.16(d)(8),  which  would 
impose  requirements  consistent  with 
those  for  closed-end  mortgage 
advertising  under  §  226.24(i)(2). 

Proposed  §  226.16(d)(8)  would  prohibit 
an  advertisement  for  a  home-equity  plan 
from  including  any  comparison  between 
actual  or  hypothetical  credit  payments 
or  rates  and  any  payment  or  rate  that 
will  be  available  under  the  advertised 
plan  for  a  period  less  than  the  full  term 
of  the  plan  unless  two  additional 
disclosures  are  made.  First,  the 
advertisement  must  include  a  clear  and 
conspicuous  comparison  to  the 
information  required  to  be  disclosed 
under  §  226.16(d)(6)(ii)  (promotional 
period  and  post-promotional  rates  or 
payments).  Second,  if  the  advertisement 
is  for  a  variable-rate  plan,  and  the 
advertised  payment  or  rate  is  based  on 
the  index  or  margin  that  will  be  used  to 
make  subsequent  rate  or  payment 
adjustments  over  the  term  of  the  loan, 
the  advertisement  must  include  an 
equally  prominent  statement  in  close 
proximity  to  the  payment  or  rate  that 
the  pa3mient  or  rate  is  subject  to 
adjustment  and  the  time  period  when 
the  first  adjustment  will  occur. 

Consistent  with  comment  24(i)-l  for 
closed-end  mortgages,  proposed 
comment  16(d)-10  would  clarify  that 
the  requirements  of  §  226.16(d)(8)  apply 
to  all  advertisements  for  HELOC  plans, 
including  radio  and  television 
advertisements.  The  proposed  comment 
also  states  that  a  claim  about  the  amount 
a  consumer  may  save  under  the 
advertised  plan,  such  as  “save  $400  per 
month  on  a  balance  of  $35,000,”  would 
constitute  an  implied  comparison 
between  the  advertised  plan’s  payment 
and  an  actual  or  hypothetical  payment. 
The  requirements  of  §  226.16(d)(8) 
therefore  would  apply. 

The  Board  also  proposes  to  add 
comment  16(d)-ll;  tbe  comment  would 
clarify  that  the  requirements  of 
§  226.16(d)(8)  apply  to  comparisons  in 
advertisements  for  variable-rate  plans, 
because  the  payments  or  rates  may  not 
be  available  for  the  full  term  of  the  plan 
due  to  variation  in  the  rate,  even  if  the 
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payments  or  rates  shown  for  the 
advertised  plan  are  not  promotional 
payments  or  rates,  as  defined  in  ‘  ' 
§226.16(d)(6)(i). 

16(d)(9)  Misrepresentations  About 
Government  Endorsement 

For  closed-end  mortgage  loans,  an 
advertisement  may  not  make  any 
statement  that  the  loan  offered  is  a 
“government  loan  program,” 
“government-supported  loan,”  or 
otherwise  endorsed  or  sponsored  hy  a 
Federal,  State,  or  local  government 
entity,  unless  the  advertised  loan  is  in 
fact  an  FHA  loan,  a  VA  loan,  or  a  loan 
offered  under  a  similar  program  that  is 
endorsed  or  sponsored  by  a  Federal, 

State,  or  local  government  entity.  See 
§  226.24(i)(3).  In  adopting  this 
provision,  the  Board  found  these  types 
of  advertisements  to  be  deceptive, 
stating  its  concern  that  these 
advertisements  can  mislead  consumers 
into  believing  that  the  government  is 
guaranteeing,  endorsing,  or  supporting 
the  advertised  loan  product.  See  73  FR 
44522,  44589,  July  30,  2008.  The  Board 
further  observed  that  government- 
endorsed  loans  often  offer  certain 
benefits  or  features  that  may  be 
attractive  to  many  consumers  and  that, 
as  a  result,  a  loan  product’s  association 
with  a  government  program  can  be  a 
material  factor  in  the  consumer’s 
decision  to  apply  for  that  particular 
loan. 

The  Board  believes  that  false  or 
misleading  statements  about 
government  endorsement  would  be  as 
misleading  in  the  context  of  HELOC 
advertising  as  in  the  closed-end 
advertising  context.  To  avoid  the 
possibility  of  home-equity 
advertisements  containing  misleading 
statements  about  government 
endorsement  in  the  future,  and  for 
consistency  between  the  advertising 
rules  applicable  to  open-end  and  closed- 
end  home-secured  credit,  the  Board 
proposes  to  prohibit  statements  in 
HELOC  advertisements  that  a  plan  is  a 
“government  loan  program,” 
“government-supported  loan,”  or  is 
otherwise  endorsed  or  sponsored  by  any 
Federal,  State,  or  local  government 
entity,  unless  the  advertisement  is  for  a 
credit  program  that  is,  in  fact,  endorsed 
or  sponsored  by  a  Federal,  State,  or  local 
government  entity.  See  proposed 
§  226.16(d)(9). 

For  closed-end  mortgages,  comment 
24(i)-2  provides  an  example  of  a 
misrepresentation  about  government 
endorsement:  A  statement  that  the 
Federal  Community  Reinvestment  Act 
(CRA)  entitles  the  consumer  to  refinance 
his  or  her  mortgage  at  the  low  rate 
offered  in  the  advertisement.  The  Board 


does  not  propose  to  adopt  a  parallel 
comment  under  §  226.16(d);  the 
example  dods  not  appear  applicable  to 
HELOCs,  because  HELOCs  generally  are 
not  refinanced.  However,  if  a  misleading 
statement  about  the  CRA  were  made  in 
a  home-equity  plan  advertisement,  it 
would  be  prohibited  under 
§  226.16(d)(9). 

16(d)(10)  Misleading  Use  of  the  Current 
Creditor’s  Name 

For  closed-end  mortgage  loans,  an 
advertisement  that  is  not  sent  by  or  on 
behalf  of  the  consumer’s  current 
creditor  may  not  use  the  name  of  that 
creditor,  unless  the  advertisement  also 
discloses  with  equal  prominence  the 
name  of  the  person  or  creditor  making 
the  advertisement,  and  a  clear  and 
conspicuous  statement  that  the  person 
making  the  advertisement  is  not 
associated  with,  or  acting  on  behalf  of, 
the  consumer’s  current  creditor.  See 
§  226.24(i)(4).  In  research  for  the  July 
2008  Final  Rule,  the  Board  found 
advertisements  for  home-secured  loans 
that  prominently  displayed  the  name  of 
the  consumer’s  current  mortgage 
creditor,  but  failed  to  disclose  or  to 
disclose  adequately  that  the 
advertisement  is  by  a  mortgage  creditor 
not  associated  with  the  consumer’s 
current  creditor.  The  Board  found  that 
these  advertisements  are  deceptive 
because  they  may  mislead  consumers 
into  believing  that  their  current  creditor 
is  offering  the  loan  advertised,  or  that 
the  advertisement  is  promoting  a 
reduction  in  the  consumer’s  payment 
amount  or  rate  on  his  or  her  current 
loan,  rather  than  offering  to  refinance 
the  current  loan  with  a  different 
creditor.  See  73  FR  44522,  44589,  July 
30,  2008. 

Board  research  for  this  proposal  has 
shown  that  some  HELOC 
advertisements  contain  misleading  uses 
,  of  the  name  of  the  consumer’s  current 
creditor.  To  prevent  these  misleading 
statements  in  home-equity 
advertisements,  and  for  consistency 
between  the  advertising  rules  applicable 
to  open-end  and  closed-end  home- 
secured  credit,  the  Board  proposes  to 
prohibit  the  use  the  name  of  the 
consumer’s  current  creditor  in  a  HELOC 
advertisement  that  is  not  sent  by  or  on 
behalf  of  the  consumer’s  current 
creditor,  unless  the  advertisement:  (i) 
Discloses  with  equal  prominence  the 
-  name  of  the  creditor  or  other  person 
making  the  advertisement;  and  (ii) 
includes  a  clear  and  conspicuous 
statement  that  the  creditor  or  other 
person  making  the  advertisement  is  not 
associated  with,  or  acting  on  behalf  of, 
the  consumer’s  current  creditor.  See 
proposed  §226.16(d)(10). 


16(d)(ll)  Misleading  Claims  of  Debt 
Elimination 

Section  226.24(i)(5)  prohibits 
advertisements  for  closed-end  mortgage 
loans  that  offer  to  eliminate  debt,  or  to 
waive  or  forgive  a  consumer’s  existing 
loan  terms  or  obligations  to  another 
creditor.  In  the  July  2008  Final  Rule,  the 
Board  found  these  advertisements  to  be 
deceptive  because  they  can  mislead 
consumers  into  believing  that  they  are 
entering  into  a  debt  forgiveness 
program,  rather  than  merely  replacing 
one  debt  obligation  with  another.  See  73 
FR  44522,  44589,  July  30,  2008. 

The  Board  has  found  evidence  that 
some  HELOC  advertisements  contain 
misleading  statements  about  debt 
elimination  as  well.  To  prevent  this 
practice  in  HELOC  advertisements,  and 
for  consistency  between  the  advertising 
rules  applicable  to  open-end  and  closed- 
end  home-secured  credit,  the  Board 
proposes  to  prohibit  misleading  claims 
in  a  HELOC  advertisement  that  the  plan 
offered  will  eliminate  debt  or  result  in 
a  waiver  or  forgiveness  of  a  consumer’s 
existing  loan  terms  with,  or  obligations 
to,  another  creditor.  See  proposed 
§  226.16(d)(ll).  The  Board  also  proposes 
to  adopt  new  comment  16(d)-12, 
parallel  to  comment  24(i)-3  in  the 
closed-end  rule.  The  proposed  comment 
provides  examples  of  claims  that  would 
be  prohibited.  These  include;  “Get  out  of 
debt;”  “Take  advantage  of  this  great  deal 
to  get  rid  of  all  your  debt;”  “Celebrate 
life,  debt-free;”  and  “[Name  of  home- 
equity  plan]  gives  you  an  easy-to-follow 
plan  for  being  debt-free.”  The  proposed 
comment  also  clarifies  that  the  rule 
would  not  prohibit  a  HELOC 
advertisement  from  claiming  that  the 
advertised  product  may  reduce  debt 
payments,  consolidate  debts,  or  shorten 
the  term  of  the  debt. 

16(d)(12)  Misleading  Use  of  the  Term 
“Counselor” 

Advertisements  for  closed-end 
mortgage  loans  may  not  use  the  term 
“counselor”  to  refer  to  a  for-profit 
mortgage  broker  or  mortgage  creditor,  its 
employees,  or  persons  working  for  the 
broker  or  creditor  that  are  involved  in 
offering,  originating  or  selling 
mortgages.  See  §  226.24(i)(6).  Nothing  in 
the  rule  prohibits  advertisements  for 
bona  fide  consumer  credit  counseling 
services,  such  as  counseling  services* 
provided  by  non-profit  organizations,  or 
bona  fide  financial  advisory  services, 
such  as  services  provided  by  certified 
financial  planners.  In  the  July  2008 
Final  Rule,  the  Board  found  that  the  use 
of  the  term  “counselor”  is  deceptive 
outside  of  the  context  of  non-profit 
organizations  and  bona  fide  financial 
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advisory  services;  outside  of  these 
circumstances,  the  term  “counselor”  is 
likely  to  mislead  consumers  into 
believing  that  the  creditor  or  broker  has 
a  fiduciary  relationship  with  the 
consumer  and  is  considering  only  the 
consumer’s  best  interest.  See  73  FR 
44522,  44589,  July  30,  2008. 

Board  research  for  this  proposal  has 
yielded  evidence  of  this  practice  in 
HELOC  advertising.  To  prevent  this 
practice  in  HELOC  advertising,  and  for 
consistency  between  the  advertising 
rules  for  open-end  and  closed-end 
home-secured  credit,  the  Board 
proposes  to  prohibit  use  of  the  term 
“counselor”  in  a  HELOC  advertisement 
to  refer  to  a  for-profit  broker  or  creditor, 
its  employees,  or  person?  working  for 
the  broker  or  creditor  that  are  involved 
in  offering,  originating  or  selling  home- 
equity  plans.  See  proposed 
§226.16(d)(12). 

16(d)(13)  Misleading  Foreign-Language 
Advertisements 

Section  226.24(i)(7)  prohibits 
advertisements  for  closed-end  home- 
secured  mortgages  from  providing 
information  about  some  trigger  terms  or 
required  disclosures,  such  as  an  initial 
rate  or  payment,  only  in  a  foreign 
language,  but  providing  information 
about  other  trigger  terms  or  required 
disclosures,'  such  as  information  about 
the  fully-indexed  rate  or  fully- 
amortizing  payment,  only  in  English. 
Advertisements  that  provide  all  trigger 
terms  and  disclosures  in  both  English 
and  a  foreign  language,  or 
advertisements  that  provide  all  trigger 
terms  and  disclosures  entirely  in 
English  or  entirely  in  a  foreign  language, 
are  not  affected  by  this  prohibition.  In 
the  July  2008  Final  Rule,  the  Board 
noted  that,  in  general,  advertisements 
for  home-secured  loans  targeted  to  non- 
English  speaking  consumers  are  an 
appropriate  means  of  promoting  home 
ownership  or  making  credit  available  to 
under-served,  immigrant  communities. 
The  Board  also  noted,  however,  that 
some  of  these  advertisements  provide 
information  about  some  trigger  terms  or 
required  disclosures,  such  as  a  low 
introductory  “teaser”  rate  or  payment,  in 
a  foreign  language,  but  provide 
information  about  other  trigger  terms  or 
required  disclosures,  such  as  the  fully- 
indexed  rate  or  fully-amortizing 
pa)(i0ient,  only  in  English.  The  Board 
found  that  this  practice  is  deceptive 
because  it  can  mislead  non-English 
speaking  consumers  who  may  not  be 
able  to  comprehend  the  important 
English-language  disclosures.  See  73  FR 
44522, 44590,  July  30,  2008. 

The  Board  believes  that 
advertisements  that  provide  some  terms 


only  in  English  and  others  only  in  a 
foreign  language  would  be  as  misleading 
in  HELOC  advertisements  as  in  closed- 
end  mortgage  advertisements.  To  avoid 
the  possibility  of  this  practice  in  HELOC 
advertising,  and  for  consistency 
between  the  advertising  rules  for  open- 
end  and  closed-end  home-secured 
credit,  the  Board  proposes  to  prohibit  in 
HELOC  advertisements  the  provision  of 
information  about  some  trigger  terms  or 
required  disclosures,  such  as  a 
promotional  rate  or  payment,  only  in  a 
foreign  language,  while  providing 
information  about  other  trigger  terms  or 
required  disclosures,  such  as 
information  about  the  fully-indexed  rate 
or  fully-amortizing  payment,  only  in 
English.  See  proposed  §  226.16(dKl3). 

Section  226.17  General  Disclosure 
Requirements 

17(c)  Basis  of  Disclosures  and  Use  of 
Estimates 

Current  comment  17(c)(l)-14 
provides  guidance  on  assumptions 
creditors  must  use  in  disclosing  closed- 
end  reverse  mortgages.  The  guidance  in 
comment  17(c)(l)-14  is  still  required  for 
creditors  to  calculate  a  finance  charge 
and  APR  for  closed-end  reverse 
mortgages.  For  clarity,  the  proposal 
would  move  the  comment  into  proposed 
§  226.33(c)(16),  which  provides  the 
rules  for  disclosing  closed-end  reverse 
mortgages  and  is  discussed  in  the 
section-by-section  analysis  of  that 
section.  'The  comment  also  clarifies  that 
reverse  mortgages  where  some  or  all  of 
the  appreciation  in  the  value  of  the 
property  will  be  shared  between  the 
consumer  and  the  creditor  are 
considered  variable-rate  mortgages,  and, 
therefore,  must  follow  the  disclosure 
rules  for  variable-rate  mortgages.  Under 
the  proposal,  the  content  of  disclosure 
for  reverse  mortgages,  including  reverse 
mortgages  with  shared  appreciation 
features,  would  be  set  forth  in  §  226.33, 
as  discussed  in  the  section-by-section 
analysis  to  that  section. 

17(d)  Multiple  Creditors;  Multiple 
Consumers 

The  Board  is  proposing  to  amend  staff 
comment  17(d)-2  to  clarify  that,  in 
rescindable  transactions  involving  more 
than  one  consumer,  disclosures  required 
by  §  226.19(a)  need  only  be  provided  to 
one  consumer  who  will  be  primarily 
liable  on  the  obligation.  For  example,  if 
two  consumers  apply  for  a  covered 
mortgage  loan  as  co-applicants,  with  a 
third  consumer  acting  solely  as  a 
guarantor  of  the  debt,  only  either  of  the 
first  two  consumers  must  receive  the 
§  226.19(a)  disclosures.  In  addition,  the 
revised  comment  would  clarify  that 


each  consumer  entitled  to  rescind,  even 
any  such  consumer  with  no  legal 
obligation  on  the  transaction,  must 
receive  the  material  disclosures  in 
§  226.23(a)(5)  and  the  notice  of  right  to 
rescind  in  §  226.23(b)  prior  to 
consummation. 

Background 

MDIA  amendments  to  TILA.  Prior  to 
the  MDIA,  TILA  and  Regulation  Z 
required  creditors  to  provide  good  faith 
estimates  of  transaction-specific 
disclosures  for  certain  purchase-money 
mortgage  loans  secured  by  the 
consumer’s  principal  dwelling,  within 
three  business  days  after  application 
(“the  early  disclosures”).  The  MDIA 
extended  this  requirement  for  early 
disclosures  to  certain  closed-end,  non¬ 
purchase  money  transactions,  including 
refinance  loans,  home  equity  loans,  and 
reverse  mortgages.^o  The  MDIA  also 
extended  the  requirement  for  early 
disclosures  to  loans  secured  by  a 
dwelling  other  than  a  consumer’s 
principal  dwelling.  In  addition,  the 
MDIA  required  creditors  to  mail  or 
deliver  the  early  TILA  disclosures  at 
least  seven  business  days  before 
consummation  and,  if  the  APR  in  the 
early  disclosure  becomes  inaccurate, 
provide  corrected  disclosures  that  the 
consumer  must  receive  no  later  than 
three  business  days  before 
consummation.  See  TILA  Section 
128(b)(2),  15  U.S.C.  1638(b)(2).  The 
MDIA  became  effective  on  July  30,  2009. 

Final  rule  implementing  the  MDIA. 
The  Board  published  final  regulations 
implementing  the  MDIA  on  May  19, 

2009  (MDIA  Final  Rule).  74  FR  23289. 
The  MDIA  Final  Rule  amended 
§  226.19(a)  of  Regulation  Z  to  require 
that,  in  a  closed-end  mortgage 
transaction  subject  to  the  Real  Estate 
Settlement  Procedures  Act  (RESPA)  that 
is  secured  by  a  consumer’s  dwelling,  the 
creditor  make  good  faith  estimates  of  the 
disclosures  required  by  §  226.18  and 
deliver  or  place  them  in  the  mail  not 
later  than  the  third  business  day  after 
the  creditor  receives  the  consumer’s 
written  application.^^  See 
§  226.19(a)(l)(i).  The  early  disclosures 
must  be  delivered  or  placed  in  the  mail 
not  later  than  the  seventh  business  day 


20  This  provision  of  the  MDIA  codified  action  that 
the  Board  had  taken  in  the  2008  HOEPA  Final  Rule, 
which  was  to  be  effective  October  1,  2009.  73  FR 
.44522,  July  30,  2008. 

21  The  August  2009  Closed-End  Proposal  would 
eliminate  the  qualification  that  the  transaction  be 
subject  to  RESPA  and  instead  would  apply 

§  226.19(a)  to  any  transaction  secured  by  real 
property  or  a  dwelling.  It  also  would  change  the 
reference  to  §  226.18  so  that  it  requires  good  faith 
estimates  of  the  §  226.38  disclosures  that  the  August 
2009  Closed-End  Proposal  would  require  for 
mortgage  transactions  generally. 
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before  consummation.  See 
§  226.19(a)(2)(i).  Finally,  if  the  APR 
stated  in  the  early  disclosures  becomes 
inaccurate,  the  creditor  must  provide 
corrected  disclosures  with  all  changed 
terms,  which  the  consumer  must  receive 
no  later  than  three  business  days  before 
consummation. 22  See  §  226.19(aK2)(ii). 

Titinsactions  involving  multiple 
consumers.  Since  the  MDIA  Final  Rule, 
creditors  have  asked  the  Board  whether, 
in  a  transaction  involving  more  than  one 
consumer,  every  consumer  must  receive 
the  early  and  final  disclosures.22  TILA 
Section  121(a)  provides  that  in  such 
transactions,  except  transactions  subject 
to  the  right  of  rescission,  the  creditor 
need  only  make  disclosures  to  one 
primary  obligor.  Section  226.17(d) 
implements  TILA  Section  121(a)  and 
further  provides  that,  if  the  transaction 
is  rescindable,  disclosures  must  be 
provided  to  each  consumer  with  the 
right  to  rescind.  Consumers  who  have 
the  right  to  rescind  include  non-obligors 
as  well  as  obligors  if  (i)  They  have  an 
ownership  interest  in  the  property 
securing  the  transaction,  (ii)  their 
ownership  interest  would  be  subject  to 
the  creditor’s  security  interest,  and  (iii) 
the  property  securing  the  transaction  is 
their  principal  dwelling.  See 
§§  226.23(a)(1),  226.2(a)(ll).  Creditors 
have  expressed  uncertainty  over 
whether,  for  a  rescindable  transaction, 
they  must  provide  early  and  final 
disclosures  to  each  obligor  and  to  each 
non-obligor  consumer. 

The  Board’s  Proposal 

Disclosure  requirements  for  primary 
obligors.  The  Board  proposes  to  amend 
staff  comment  17(d)-2  to  clarify  that,  in 
rescindable  transactions  involving 
multiple  consumers,  the  early  and  final 
disclosures  required  by  §  226.19(a)  need 
only  be  made  to  one  consumer  who  will 
be  a  primary  obligor.  The  purpose  of  the 
early  and  final  disclosures  is  to  provide 
consumers  with  transaction-specific 
information  early  enough  to  use  while 
shopping  for  a  mortgage.  Before  the 
MDIA  was  enacted,  only  consumers 
considering  a  purchase-money 
transaction  received  these  early 
disclosures.  If  multiple  obligors  were 


The  August  2009  Closed-End  Proposal  would 
require  final  disclosures  three  business  days  before 
consummation  in  all  cases,  rather  than  only  when 
the  disclosed  APR  becomes  inaccurate.  For 
consistency  with  the  August  2009  Closed-End 
Proposal,  this  discussion  refers  to  the  disclosures 
provided  three  business  days  prior  to 
consummation  as  the  “final  disclosures.” 

=*3  Creditors  have, noted  that  practical  issues  arise 
for  consumers  who  have  the  right  to  rescind  but 
will  not  be  liable  on  the  obligation.  They  stale  that 
in  many  cases  a  creditor  may  not  learn  of  the 
existence  of  such  consumers  until  after  the  early 
disclosures  must  be  made  under  §  226.19(a)(l)(i). 


involved  in  purchase-money 
transactions,  one  set  of  disclosures  was 
deemed  sufficient  to  facilitate  consumer 
shopping  under  §  226.17(d).  The 
MDIA’s  purpose  is  to  extend  the  same 
early  disclosure  requirement  for 
purchase-money  transactions  to  non¬ 
purchase  money  transactions.  The 
MDIA  did  not  amend  TILA  Section 
121(a),  which  provides  that  only  one 
primary  obligor  need  receive 
disclosures.  Thus,  nothing  in  the  MDIA 
suggests  that  Congress  intended  to 
require  that,  for  rescindable 
transactions,  each  obligor  receive  the 
early  and  final  shopping  disclosures. 
Accordingly,  under  proposed  comment 
17(d)-2,  in  a  rescindable  transaction 
involving  multiple  obligors  only  one 
primary  obligor  must  receive  the  early 
and  final  disclosures  required  by 
§  226.19(a). 

Disclosure  requirements  for  non¬ 
obligor  consumers.  The  Board  further 
proposes  to  amend  comment  17(d)-2  to 
provide  that  non-obligor  consumers 
who  have  a  right  to  rescind  need  not  be 
given  the  early  and  final  disclosures 
required  by  §  226.19(a).  These  non¬ 
obligors  are  consumers  only  for  the 
purpose  of  rescission  under  §  226.23. 

See  §  226.2(a)(ll).  The  purpose  of  TILA 
Section  121(a)’s  requirement  that  each 
consumer  with  the  right  to  rescind 
receive  disclosures  is  to  ensure  that 
each  such  consumer  has  the  necessary 
information  to  decide  whether  to 
exercise  that  right.  Non-obligor 
consumers  do  not  need  the  early 
disclosures  because  they  are  not 
shopping  for  credit  and  comparing 
different  loan  offers.  Thus,  creditors 
must  provide  these  consumers  only 
with  the  material  disclosures  and  a 
notice  of  the  right  to  cancel  before 
consummation  of  the  transaction.  See 
§  226.17(b). 

Accordingly,  the  Board  proposes  to 
amend  comment  17(d)-2  to  clarify  that 
the  early  and  final  disclosures  required 
by  §  226.19(a)  need  not  be  made  to  each 
consumer  who  has  the  right  to  rescind. 
This  rule  applies  in  all  cases  where 
there  are  multiple  consumers,  whether 
primarily  liable,  secondarily  liable,  or 
not  liable  at  all  on  the  obligation.  The 
Board  believes  that  this  interpretation  is 
consistent  with  the  purpose  of  the 
§  226.19(a)  disclosures.  Thus,  creditors 
may  provide  §  226.19(a)  disclosures 
solely  to  any  one  primary  obligor  in  a 
rescindable  transaction.  Pursuant  to 
§  226.17(b),  however,  the  creditor  must 
make  disclosures  before  consummation 
to  each  consumer  who  has  the  right  to 
rescind  under  §  226.23,  regardless  of 
whether  the  consumer  is  also  an  obligor. 
The  proposed  revisions  to  comment 
17(d)-2  would  contain  this  guidance. 


Proposed  new  comment  19(a)-l  would 
contain  a  cross  reference  to  comment 
17(d)-2. 

Thus,  proposed  comment  17(d)-2 
would  address  the  delivery  of 
§  226.19(a)  disclosures  to  all  possible 
kinds  of  consumers  in  a  rescindable 
transaction.  For  example,  assume  a 
rescindabl(?transaction  in  which  two 
consumers  will  be  primarily  liable  as 
co-borrowers,  own  the  collateral 
property,  and  occupy  it  as  their 
principal  dwelling,  a  third  consumer 
will  act  as  a  guarantor  (and  thus  is 
secondarily  but  not  primarily  liable)  but 
has  no  ownership  interest  in  the 
property,  and  a  fourth  consumer  will 
have  no  liability  on  the  obligation  but  is 
entitled  to  rescind  under  §§  226.23(a)(1) 
and  226.2(a)(ll)  by  virtue  of  having  an 
ownership  interest  and  residing  in  the 
home  securing  the  transaction.  The 
creditor  satisfies  §  226.19(a)  by 
delivering  early  and  final  disclosures  to 
either  of  the  first  two  consumers.  Before 
consummation,  however,  the  creditor 
also  must  deliver  material  disclosures 
and  the  notice  of  the  right  to  rescind  to 
the  other  of  the  first  two  consumers  and 
to  the  fourth  consumer  (but  need  not 
deliver  them  to  the  third  consumer), 
pursuant  to  §§  226.17(b)  and  226.23(b). 

17(f)  Early  Disclosures 

Section  226.17(f)  establishes  general 
timing  requirements  for  corrected 
disclosures  required  where  disclosures 
required  by  Subpart  C  are  given  before 
consummation  of  a  closed-end  credit 
transaction  and  a  subsequent  event 
makes  them  inaccurate.^**  The  Board 
proposes  to  revise  a  cross-reference  in 
comment  17(f)(2)-2  to  reflect  a  proposed 
change  to  §  226.22(a)(3),  discussed  in 
detail  below. 

17(f)(2) 

Section  226.1,7(0(2)  provides  that,  if 
disclosures  required  by  Subpart  C  of 
Regulation  Z  are  given  before 
consummation  of  a  transaction,  the 
creditor  must  disclose  all  changed  terms 
before  consummation  if  the  APR  at  the 
time  of  consummation  varies  from  the 
APR  disclosed  earlier  by  more  than  Vs 
of  1  percentage  point  in  a  regular 
transaction  or  more  than  V4  of  1 
percentage  point  in  an  irregular 
transaction,  as  defined  in  §  226.22(a). 
Comment  17(f)(2)-l  states  that,  for 
purposes  of  §  226.17(f)(2),  a  transaction 
is  deemed  to  be  “irregular”  in 
accordance  with  footnote  46  to  • 

§  226.22(a)(3).  The  Board  proposes  to 
revise  comment  17(f)(2)-l  to  reflect  the 


2'*  Special  disclosure  timing  requirements  for 
transactions  secured  by  a  dwelling  are  set  forth  in 
§  226.19(a). 
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Board’s  proposal  to  remove  and  reserve 
footnote  46,  which  defines  an  irregular 
transaction,  and  to  integrate  its  text  into 
proposed  §  226.22(a)(3),  as  discussed 
below. 

226. 1 8  Content  of  Disclosures 

18(k)  Prepayment 

18(k)(l) 

The  Board  is  proposing  to  amend 
comment  18(k)(l)-l  to  clarify  that,  on  a 
closed-end  transaction,  assessing 
interest  for  a  period  after  the  loan 
balance  has  been  paid  in  full  is  a 
prepayment  penalty,  even  if  the  charge 
results  from  the  “interest  accrual 
amortization”  method  used  on  the 
transaction,  as  discussed  below.  The 

2008  HOEPA  Final  Rule  defined  a  class 
of  higher-priced  mortgage  loans  that  are 
subject  to  certain  protections  involving 
prepayment  penalties.  For  example,  on 
a  higher-priced  mortgage  loan,  a 
prepayment  penalty  may  not  apply  after 
the  second  year  following 
consummation  or  if  the  prepayment  is 
effected  through  a  refinancing  by  the 
creditor  or  its  affiliate.  See 

§  226.35(b)(2)(ii).  These  restrictions  on 
prepayment  penalties  were  effective  for 
applications  taken  on  or  after  October  1, 
2009. 

Shortly  before  the  2008  HOEPA  Final 
Rule  took  effect,  the  Board  was  asked 
whether  the  prepayment  penalty 
provisions  would  apply  to  certain 
Federal  Housing  Administration  (FHA) 
and  other  loans  as  of  the  October  1 , 

2009  effective  date.  Specifically,  the 
Board  was  informed  that,  when  a 
consumer  prepays  an  FHA  loan  in  full, 
the  consumer  must  pay  interest  through 
the  end  of  the  month  in  which 
prepayment  is  made.  For  example,  if  a 
consumer  repays  an  FHA  loan  in  full  on 
April  20,  the  payoff  amount  the 
consumer  is  required  to  pay  includes 
the  principal  balance  outstanding  as  of 
April  1  and  interest  calculated  on  that 
amount  for  all  30  days  in  April,  rather 
than  for  only  the  20  days  elapsed  before 
the  prepayment. 

Under  the  Board’s  existing  guidance, 
a  prepayment  penalty  includes  “interest 
charges  for  any  period  after  prepayment 
in  full  is  made.”  See  Comment  18(k)(l)- 
1.25  FHA  staff  indicated,  however,  that 
it  has  not  considered  the  payment  of 
interest  for  a  period  after  a  loan  is 
prepaid  in  full  as  a  prepayment  penalty 
and  has  advised  lenders  that  they  need 


In  the  Board’s  August  2009  Closed-End 
Proposal,  the  Board  proposed  to  revise  this 
comment  to  clarify  that  “when  the  loan  balance  is 
prepaid  in  full,  there  is  no  balance  to  which  the 
creditor  may  apply  the  interest  rate.”  74  FR  43232, 
43257,  Aug.  26,  2009.  The  Board  noted  that  no 
substantive  change  was  intended. 


not  disclose  this  practice  as  a 
prepayment  penalty  for  FHA  loans.  FHA 
staff  also  explained  that,  under  the  FHA 
program,  for  purposes  of  allocating  a 
consumer’s  payment  to  accrued  interest 
and  principal,  all  loan  payments  are 
treated  as  being  made  on  the  scheduled 
due  date  if  the  payment  is  made  prior 
to  the  expiration  of  the  payment  grace 
period.  For  example,  if  the  grace  period 
expires  on  the  15th  of  the  month, 
payments  made  on  the  14th  are  not 
treated  as  late.  This  method  of  interest 
accounting  is  known  as  “monthly 
interest  accrual  amortization.”  Under 
this  arrangement,  consumers  are  not 
penalized  for  making  payments  during 
the  grace  period  because  they  are  treated 
as  made  on  the  scheduled  due  date.  At 
the  same  time,  however,  consumers  that 
make  payments  before  their  scheduled 
due  dates,  such  as  on  the  20th  of  the 
preceding  month,  also  are  treated  as 
having  paid  on  the  payment  due  date 
and  do  not  receive  any  reduction  in 
interest  due. 

In  response  to  the  concerns  about 
FHA  loans  and  prepayment  penalties. 
Board  staff  issued  an  interpretive  letter 
to  HUD  Secretary  Shaun  Donovan  on 
September  29,  2009.26  xhe  letter  noted 
that,  although  comment  18(k)(l)-l 
provides  guidance  about  prepayment 
•penalties,  it  does  not  address  the 
specific  situation  involving  loans  that 
use  the  monthly  interest  accrual 
amortization  method.  In  light  of  FHA’s 
guidance  and  the  fact  that  the  staff 
commentary  does  not  expressly  address 
this  issue  in  the  context  of  monthly 
interest  accrual  amortization.  Board  staff 
advised  HUD  that  lenders  who  have 
followed  this  practice  in  the  past  have 
acted  reasonably  and  have  complied  in 
good  faith  with  the  prepayment  penalty 
provisions  of  Regulation  Z,  whether  or 
not  the  additional  interest  was  treated  or 
disclosed  as  a  prepayment  penalty.  The 
letter  also  noted  that  Board  staff  would 
review  the  staff  commentary  and 
consider  whether  it  should  be  changed 
to  address  specifically  this  aspect  of 
FHA  and  other  lending  programs, 
including  whether  the  commentary 
should  be  changed  to  treat  this  practice 
as  a  prepayment  penalty. 

Based  on  further  review  and  analysis, 
the  Board  believes  that  the  charging  of 
interest  for  the  remainder  of  the  month 
in  which  prepayment  in  full  is  made 
should  be  treated  as  a  prepayment 
penalty  for  TILA  purposes,  even  when 


The  letter  was  issued  under  TILA  Section 
130(f),  which  provides  that  creditors  are  not  liable 
for  any  act  or  omission  taken  in  good  faith  and  that 
conforms  with  any  interpretation  of  TILA  or 
Regulation  Z  issued  by  a  Board  official  or  employee 
whom  the  Board  has  authorized  to  issue  such 
interpretations.  15  U.S.C.  1640(f). 


done  pursuant  to  the  monthly  interest 
accrual  amortization  method.  As  the 
Board’s  proposed  revision  in  the  August 
2009  Closed-End  Proposal  reflects,  there 
is  no  loan  balance  to  which  the  creditor 
can  apply  the  interest  rate  once  the  loan 
has  been  paid  off.  Thus,  although  the 
amount  the  consumer  is  charged  upon 
prepayment  is  determined  by  referehce 
to  the  interest  rate,  the  charge  is  not 
accrued  interest  because  there  is  no 
balance  against  which  it  could  have 
accrued.  Further,  because  the  charge  is 
triggered  by  prepayment  in  full,  the 
Board  believes  that  the  charge  is  most 
appropriately  treated  as  a  prepayment 
penalty. 

Accordingly,  proposed  comment 
18(k)(l)-l  would  provide  that 
prepayment  penalties  include  charges 
determined  by  treating  the  loan  balance 
as  outstanding  for  a  period  after 
prepayment  in  full  and  applying  the 
interest  rate  to  such  “balance,”  even  if 
the  charge  results  from  the  interest 
accrual  amortization  method  used  on 
the  transaction.  The  proposed  comment 
would  explain  by  example  that,  under 
monthly  interest  accrual  amortization,  if 
the  amount  of  interest  due  on  May  1  for 
the  preceding  month  of  April  is  $3,000, 
the  creditor  will  require  payment  of 
$3,000  in  interest  whether  the  payment 
is  made  on  April  20,  on  May  1,  or  on 
May  10.  In  this  example,  if  the  interest 
charged  for  the  month  of  April  upon 
prepayment  in  full  on  April  20  is 
$3,000,  the  charge  constitutes  a 
prepayment  penalty  of  $1,000  because 
the  amount  of  interest  actually  earned 
through  April  20  is  only  $2,000. 

The  Board  also  proposed  certain  other 
changes  to  comment  18(k)(l)-l  as  part 
of  the  August  2009  Closed-End  Proposal 
for  conforming,  clarity,  and  organization 
purposes.  For  ease  of  reference,  those 
other  proposed  changes  are  reflected  in 
this  proposal  as  well.  The  Board 
requests  that  interested  parties  limit  the 
scope  of  their  comments  to  the  newly 
proposed  changes  to  comment  18(k)(l)- 
1  discussed  in  the  SUPPLEMENTARY 
INFORMATION  to  this  proposed  rule. 

18(n)  Insurance,  Debt  Cancellation,  and 
Debt  Suspension 

For  the  reasons  discussed  in  the 
section-by-section  analyses  for 
§§  226.4(d)(1)  and  (d)(3)  and  226.6 
above,  the  Board  proposes  to  revise 
§  226.18(n)  to  require  creditors  to 
provide  the  disclosures  and  comply 
with  the  requirements  of 
§§  226.4(d)(l)(i)  through  (d)(l)(iii)  and 
(d)(3)(i)  through  (d)(3)(iii)  if  the  creditor 
offers  optional  credit  insurance,  debt 
cancellation  coverage,  or  debt 
suspension  coverage  that  is  identified  in 
§§  226.4(b)(7)  or  (b)(10).  For  required 
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credit  insurance,  debt  cancellation 
coverage,  or  debt  suspension  coverage, 
the  Board  proposes  to  require  the 
creditor  to  provide  the  disclosures 
required  in  §§  226.4(d)(l)(i)  and 
(d)(3)(i),  as  applicable,  except  for 
§§226.4(d)(l)(iKA),  (B),  (D)(5),  (E)  and 
(F). 

Section  226. 1 9  Early  Disclosures  and 
Adjustable-Rate  Disclosures  for 
Transactions  Secured  by  Real  Property 
or  a  Dwelling 

19(a)  Mortgage  Transactions 

Under  TILA  Section  128(b)(2),  as 
revised  by  the  Mortgage  Disclosure 
Improvement  Act  (MDIA),  a  creditor 
must  provide  good  faith  estimates  of 
credit  terms  (early  disclosures)  to  a 
consumer  within  three  business  days 
after  receiving  the  consumer’s 
application  and  at  least  seven  business 
days  before  consummation  of  a  closed- 
end  mortgage  transaction  secured  by  a 
dwelling. 27  15  U.S.C.  1638(b)(2)(A).  No 
person  may  impose  a  fee,  other  than  a 
fee  for  obtaining  the  consumer’s  credit 
history,  in  connection  with  such 
transaction  before  the  consumer 
receives  the  early  disclosures.  15  U.S.C. 
1638(b)(2)(E).  The  creditor  must  deliver 
or  mail  the  early  disclosures  at  least 
seven  business  days  before 
consummation.  15  U.S.C.  1638(b)(2)(A). 
If  the  APR  changes  beyond  a  specified 
tolerance,  the  creditor  must  provide 
corrected  disclosures,  which  the 
consumer  must  receive  no  later  than 
three  business  days  before 
consummation.  15  U.S.C.  1638(b)(2)(D). 
The  consumer  may  waive  a  waiting 
period  if  the  consumer  determines  that 
loan  proceeds  are  needed  during  the 
waiting  period  to  meet  a  bona  fide 
personal  financial  emergency.  15  U.S.C. 
1638(b)(2)(F).  The  Board  implemented 
these  requirements  in  §  226. 19(a). 

The  Board  proposes  to  require  that 
any  fee  paid  by  a  consumer,  other  than 
a  fee  for  obtaining  the  consumer’s  credit 
history,  be  refundable  for  three  business 
days  after  the  consumer  receives  the 
early  disclosures.  Specifically,  if  a 


^7  The  MDIA  is  contained  in  Sections  2510 
through  2503  of  the  Housing  and  Economic 
Recovery  Act  of  2008,  enacted  on  July  30,  2008. 
Public  Law  110-289,  122  Stat.  2654.  The  MDIA  was 
amended  by  the  Emergency  Economic  Stabilization 
Act  of  2008,  enacted  on  Qctober  3,  2008.  Public 
Law  No.  110-343,  122  Stat.  3765. 

28  Section  226.19(a)  also  implements  the  MDIA’s 
timing  requirements  for  timeshare  transactions.  The 
Board  proposed  revisions  to  §  226.19(a)  under  the 
August  2009  Closed-End  Proposal.  For  a  detailed 
discussion  of  those  proposed  revisions,  see  74  FR 
43232,  43258,  Aug.  26,  2009.  The  Board  is 
implementing  provisions  of  the  MDIA  related  to 
disclosures  for  adjustable-rate  mortgages  in  a 
separate  notice  published  in  today’s  Federal 
Register. 


consumer  pays  a  fee  after  receiving  the 
early  disclosures,  the  creditor  would 
have  to  refund  such  a  fee  upon  the 
consumer’s  request  made  within  three 
business  days  after  a  consumer  receives 
the  early  disclosures.  A  similar 
requirement  applies  to  HELOCs  under 
§  226.5b(h)  (redesignated  §  226.5b(e)  in 
the  August  2009  HELOC  Proposal).  The 
Board  also  proposes  several  revisions  to 
§  226.19(a)  and  associated  commentary 
to  address  issues  regarding  disclosure 
requirements  and  limitations  on  the 
imposition  of  fees  before  a  consumer 
receives  the  early  disclosures.  Those 
proposed  revisions  include:  (1) 

Clarifying  that  a  counselor  or  counseling 
agency  may  charge  a  bona  fide  and 
reasonable  fee  for  housing  counseling 
required  for  a  reverse  mortgage  insured 
by  HUD  (a  HECM)  or  other  housing  or 
credit  counseling  required  by  applicable 
law  before  the  consumer  receives  the 
early  disclosures;  (2)  providing 
examples  of  circumstances  that 
constitute  imposing  a  fee;  and  (3) 
providing  examples  of  when  an 
overstated  APR  is  accurate  under  the 
tolerances  provided  in  §  226.22. 

The  Board  has  received  questions 
whether,  in  a  transaction  involving 
more  than  one  consumer,  every 
consumer  must  receive  the  early 
disclosures  and  corrected  disclosures 
required  by  §  226. 19(a). The  Board 
proposes  to  clarify  to  which  consumers 
creditors  must  provide  the  disclosures 
required  by  §  226.19(a)  in  a  proposed 
new  comment  17(d)-2,  as  discussed 
above  in  the  section-by-section  analysis 
of  §  226.17(d).  Proposed  comment 
19(a)-l  states  that  creditors  should 
utilize  comment  17(d)-2  to  determine  to 
which  consumers  a  creditor  must 
provide  the  required  disclosures. 

Further,  the  Board  proposes  to 
provide  additional  guidance  regarding 
when  a  consumer  may  waive  a  waiting 
period  under  §  226.19(a)(3),  where  the 
consumer  determines  that  loan  proceeds 
are  needed  to  meet  a  bona  fide  personal 
financial  emergency.  Those  proposed 
revisions  are  consistent  with  the 
proposed  revisions  to  the  provisions  for 
waiver  of  a  rescission  period  under 
§§  226.15(e)  and  226.23(e),  discussed 
below  in  the  section-by-section  analysis 
of  §  226.23(e). 

The  Board  also  proposes  to  add 
headings  to  previously  proposed 
§  226.19(a)(4)(i)  through  (iii),  regarding 
disclosure  requirements  for  timeshare 


28  The  August  2009  Closed-End  Proposal  requires 
creditors  to  provide  final  disclosures  that  a 
consumer  must  receive  at  least  three  business  days 
before  consummation  and  corrected  disclosures  as 
needed  that  trigger  an  additional  waiting  period,  as 
discussed  below  in  the  section-by-section  analysis 
of  proposed  comment2uy  on  §  226.1 9(a)(2)(iii). 


transactions,  for  clarity.  Finally,  the 
Board  proposes  to  conform  headings  for 
commentary  on  proposed  §  226.19  with 
the  headings  for  §  226.19  previously 
proposed  under  the  August  2009 
Closed-End  Proposal.  No  substantive 
change  is  intended  by  the  foregoing 
proposed  technical  amendments,  which 
are  not  discussed  again  below. 

For  ease  of  reference,  this  proposal 
republishes  revisions  to  §  226.19(a)  and 
associated  commentary  previously 
proposed  under  the  August  2009 
Closed-End  Proposal.  The  Board 
requests  that  interested  parties  limit  the 
scope  of  their  comments  to  the  newly 
proposed  changes  to  §  226.19(a)  and 
associated  commentary  discussed  in 
detail  in  the  SUPPLEMENTARY 
INFORMATION  to  this  proposed  rule. 

19(a)(1) 

19(a)(l)(ii)  Imposition  of  Fees 

TILA  Section  128(b)(2)(E)  provides 
that  a  consumer  must  receive  the  early 
disclosures  “before  paying  any  fee  to  the 
creditor  or  other  person  in  connection 
with  the  consumer’s  application  for  an 
extension  of  credit  that  is  secured  by  the 
dwelling  of  a  consumer.”  15  U.S.C. 
1638(b)(2)(E).  A  creditor  or  other  person 
may  impose  a  bona  fide  and  reasonable 
fee  for  obtaining  the  consumer’s  credit 
report  before  the  consumer  receives  the 
early  disclosures,  however.  Id. 

Consistent  with  TILA  Section 
128(b)(2)(E),  §226.19(a)(l)(iii)  provides 
that  a  creditor  or  other  person  may 
impose  a  fee  for  obtaining  a  consumer’s 
credit  history  before  the  consumer 
receives  the  early  disclosures.  Thus, 
TILA  Section  128(b)(2)  and 
§  226.19(a)(l)(ii)  help  ensure  that 
consumers  receive  disclosures  while 
they  still  are  shopping  for  a  loan  and 
before  they  pay  significant  fees. 

Creditors  and  other  persons  have 
asked  the  Board  what  it  means  to 
“impose”  a  fee.  To  address  that  question, 
the  Board  proposes  to  add  commentary 
providing  several  examples  of  when  a 
fee  is  imposed.  Proposed  comment 
19(a)(l)(ii)-4  clarifies  that  a  fee  is 
imposed  if  a  consumer  is  obligated  to 
pay  a  fee  or  pays  a  fee,  even  if  the  fee 
is  refundable.  This  is  consistent  with 
the  Board’s  statement  when  adopting 
§  226.19(a)(l)(ii)  that  the  fee  restriction 
applies  to  refundable  fees  because 
“[Ijimiting  the  fee  restriction  to 
nonrefundable  fees  *  *  *  would  likely 
undermine  the  intent  of  the  rule.”  74  FR 
44522, 44592,  July  30.  2008. 

Proposed  comment  19(a)(l)(ii)-4 
states,  for  example,  that  a  fee  is  imposed 
if  a  creditor  takes  a  consumer’s  check 
for  payment,  whether  or  not  the  check 
is  post-dated  and/or  the  creditor  agrees 
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to  wait  until  the  consumer  receives  the 
disclosures  required  by  §  226.19(a)(l)(ii) 
to  deposit  the  check.  A  consumer  who 
gives  a  creditor  or  other  person  a 
negotiable  instrument  such  as  a  check 
for  payment  has  paid  a  fee.  Post-dating 
a  check  for  a  date  after  the  consumer  is 
expected  to  receive  the  early  disclosures 
does  not  prevent  the  check  from  being 
deposited  immediately.  A  consumer’s 
account  may  be  charged  when  a 
properly  payable  check  is  presented, 
even  if  the  check  is  post-dated,  unless 
the  consumer  gives  the  bank  notice  of 
the  post-dating  and  describes  the  check 
with  reasonable  certainty.  See  U.C.C.  4- 
401(c).  Moreover,  a  consumer  who 
provides  to  a  consumer  a  check  for 
payment  of  fees  may  feel  financially 
committed  to  the  transaction  before  he 
or  she  has  had  an  opportunity  to  review 
the  credit  terms  offered. 

For  further  example,  proposed 
comment  19(a)(l)(ii)— 4  states  that  a  fee 
is  imposed  if  a  creditor  uses  a 
consumer’s  credit  card  or  debit  card  to 
initiate  payment  or  places  a  hold  on  the 
consumer’s  account.  A  hold  for  fees  on 
a  consumer’s  account  may  constrain  a 
consumer  from  applying  for  a  mortgage 
and  receiving  early  disclosures  from 
multiple  creditors,  contrary  to  the  intent 
of  §  226.19(a)(l)(ii).  A  creditor  may  take 
account  information,  however,  as  long 
as  the  creditor  does  not  initiate  a  charge 
to  the  consumer’s  account. 

Many  applications  for  mortgage  credit 
request  that  a  consumer  provide 
information  identifying  a  consumer’s 
accounts,  including  ct^dit  card  accounts 
and  checking  accounts  likely  linked  to 
a  debit  card.  The  Board  believes  that 
providing  this  information  does  not 
likely  impede  consumers  from  shopping 
among  credit  alternatives,  provided  the 
information  is  not  used  to  initiate 
payment  before  the  consumer  receives 
the  early  disclosures.  Proposed 
comment  19(a)(l){ii)-4  therefore  states 
that  a  fee  is  not  imposed  if  a  creditor 
takes  a  number,  code,  or  other 
information  that  identifies  a  consumer’s 
account  before  a  consumer  receives  the 
disclosures  required  by  §  226.19(a)(l)(i), 
but  does  not  use  the  information  to 
initiate  payment  from  or  place  a  hold  on 
the  account  until  after  the  consumer 
receives  the  required  disclosures. 

The  Board  also  proposes  to  revise 
comment  19(a)(l)(ii)-l,  regarding  the 
timing  of  fees,  to  cross-reference  the 
right  to  a  refund  of  fees  imposed  within 
three  days  after  a  consumer  receives  the 
required  disclosures  under  proposed 
§  226.19(a)(l)(iv),  discussed  below  in 
the  section-by-section  analysis  of 
proposed  §  226.19(a)(l)(iv).  In  addition, 
the  Board  proposes  to  revise  comment 
19(a)(l)(ii)-2,  regarding  the  types  of  fees 


that  may  not  be  imposed  before  a 
consumer  receives  the  early  disclosures, 
to  discuss  the  treatment  of  fees  for 
housing  or  credit  counseling.  Proposed 
comment  19(aKl)(ii)-2  states  that  under 
proposed  §  226.19(a)(l){v),  if  housing  or 
credit  counseling  is  required  by 
applicable  law,  a  bona  fide  and 
reasonable  charge  imposed  by  a 
counselor  or  counseling  agency  is  not  a 
“fee”  for  purposes  of  §  226.19(a)(l)(ii). 

The  Board  requests  comment  on  the 
proposed  commentary  illustrating 
circumstances  where  a  fee  is  or  is  not 
imposed.  In  particular,  the  Board 
requests  comment  on  whether  the 
proposed  commentary  appropriately 
balances  consumers’  convenience  and 
consufners’  ability  to  shop  among  loan 
offers  without  feeling  financially 
committed  to  a  particular  transaction. 

Subsequent  Creditors 

The  Board  has  received  questions 
regarding  whether  a  creditor  may  accept 
a  consumer’s  application  made  through 
a  third  party,  such  as  a  mortgage  broker, 
where  the  consumer  previously  has  paid 
fees  in  connection  with  two  or  more 
applications  made  through  the  third 
party  that  were  denied  or  withdrawn. 
Comment  19(a)(l)(ii)-3.iii  addresses  the 
imposition  of  fees  in  a  case  where  a 
third  party  submits  a  consumer’s 
written  application  to  a  second  creditor 
following  a  prior  creditor’s  denial,  or 
the  consumer’s  withdrawal,  of  an 
application  made  to  the  prior  creditor. 
Comment  19(a)(lKii)-3.iii  states  that,  if 
a  fee  already  has  been  assessed,  the  new 
creditor  or  third  party  complies  with 
§  226.19(a)(l)(ii)  if  it  does  not  collect  or 
impose  any  additional  fee  until  the 
consumer  receives  an  early  mortgage 
loan  disclosure  from  the  new  creditor. 
That  is,  the  fact  that  the  consumer 
previously  has  paid  a  fee  in  connection 
with  a  mortgage  transaction  does  not 
foreclose  a  new  creditor  or  third  party 
from  accepting  or  approving  the 
consumer’s  application. 

The  Board  proposes  to  revise 
comment  19(a)(l)(ii)-3.iii  to  clarify  that 
the  comment  applies  not  only  to  a 
second  creditor,  but  to  any  subsequent 
creditor.  The  Board  also  proposes  to 
clarify  that  a  subsequent  creditor  may 
impose  a  fee  for  obtaining  the 
consumer’s  credit  history  before  the 
consumer  receives  the  early  disclosures. 
That  proposed  revision  conforms 
comment  19{a)(l)(ii)-3.iii  with 
comments  19{a)(l)(ii)-3.i  and  -3.ii. 

Reverse  Mortgages  Subject  to  §  226.33 

The  Board  proposes  to  add  a  comment 
19(a)(l)(ii)-5  to  clarify  that  three 
provisions  regarding  imposing  fees 
apply  to  reverse  mortgages.  Under 


current  and  proposed  §  226.19(l)(ii), 
fees  generally  may  be  imposed  after  a 
consumer  receives  the  disclosures 
required  by  §  226.19(a)(l)(i).  The  Board 
is  proposing,  however,  to  prohibit  the 
imposition  of  a  nonrefundable  fee  for 
three  business  days  after  a  consumer 
receives  the  early  disclosures.  This 
proposal  is  discussed  in  detail  below  in 
the  section-by-section  analysis  of 
proposed  §  226.19(a)(l)(iv).  Moreover, 
under  the  proposal  a  creditor  or  any 
other  person  may  not  impose  a 
nonrefundable  fee  for  a  reverse  mortgage 
subject  to  §  226.33  until  after  the  third 
business  day  following  the  consumer’s 
completion  of  counseling  required 
under  proposed  §  226.40(b)(1),  as 
discussed  in  detail  below  in  the  section- 
by-section  analysis  of  proposed 
§  226.40(b).  Proposed  comment 
19(a)(l)(ii)-5  clarifies  that,  for  reverse 
mortgages  subject  to  §§  226.19  and 
226.33,  creditors  and  other  persons 
must  comply  with  the  restriction  on 
imposing  a  nonrefundable  fee  under 
§  226.40(b)(2)  in  addition  to  the 
restrictions  on  imposing  fees  under 
§  226.19(a)(l)(ii)  and  (iv).  Proposed 
comment  19(a)(l)(ii)-5  also  cross- 
references  additional  clarifying 
commentary  under  comment  40(b)(2)- 
4.i. 

19(a)(l)(iii)  Exception  to  Fee  Restriction 

Currently,  §  226.19(a)(l)(iii)  provides 
that  a  creditor  or  other  person  may 
impose  a  fee  for  obtaining  a  consumer’s 
credit  history  before  the  consumer 
receives  the  disclosures  required  by 
§  226.19(a)(l)(i),  provided  the  fee  is 
bona  fide  and  reasonable  in  amount. 

The  Board  now  proposes  to  revise 
§  226.19(a)(l)(iii)  to  clarify  that  a  bona 
fide  and  reasonable  fee  for  obtaining  a 
consumer’s  credit  history  need  not  be 
refundable,  notwithstanding  the 
requirement  under  proposed 
§  226.19(a)(l)(iv)  that  neither  a  creditor 
nor  any  other  person  may  impose  a 
nonrefundable  fee  for  three  business 
days  after  a  consumer  receives  the  early 
disclosures  required  by  §  226.19(a)(l)(i), 
discussed  below. 

19(a)(l)(iv)  Imposition  of  Nonrefundable 
Fees 

Background 

Section  226.19(a)(J)(ii)  provides  that 
neither  a  creditor  nor  any  other  person 
may  impose  a  fee  (other  than  a  fee  for 
obtaining  a  consumer’s  credit  history)  in 
connection  with  a  consumer’s 
application  for  a  closed-end,  dwelling- 
secured  transaction  before  the  consumer 
receives  the  early  disclosures,  as 
discussed  above  in  the  section-by- 
section  analysis  of  the  provision. 


Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010 /Proposed  Rules 


58589 


Section  226.19(a)(l){ii)  also  provides 
that  if  the  early  disclosures  are  mailed 
to  a  consumer,  the  consumer  is 
considered  to  have  received  them  three 
business  days  after  they  are  mailed.  In 
adopting  the  fee  imposition  restriction, 
the  Board  stated  that  in  most  instances 
consumers  will  receive  the  early 
disclosures  within  three  business  days 
and  that  it  is  common  industry  practice 
to  deliver  mortgage  disclosures  by 
overnight  courier.  74  FR  44522,  44593, 
July  30,  2008.  The  Board  stated  further 
that  it  had  contemplated  providing  a 
timeframe  longer  than  three  business 
days  for  the  presumption  that  a 
consumer  has  received  the  early 
disclosures  but  believed  that  the 
adopted  time  frame  struck  a  proper 
balance  between  enabling  consumers  to 
review  their  credit  terms  before  making 
a  financial  commitment  and 
maintaining  the  efficiency  of  automated 
and  streamlined  loan  processing.  Id. 

Concerns  have  been  raised,  however, 
that  under  the  current  rule  consumers 
will  not  necessarily  have  adequate  time 
to  consider  the  early  disclosures  before 
a  fee  is  imposed.  If  a  fee  is  imposed 
immediately  after  a  consumer  receives 
the  early  disclosures,  the  consumer  may 
feel  financially  committed  to  a 
transaction  he  or  she  has  not  had 
adequate  time  to  consider.  The 
restriction  on  imposing  fees  under  the 
MDIA  and  Regulation  Z  are  intended  to 
ensure  that  consumers  are  not 
discouraged  from  comparison  shopping 
by  fees,  such  as  an  appraisal  fee  or  a 
rate-lock  fee,  that  cause  them  to  feel 
financially  committed  to  the 
transaction. 

The  Board’s  Proposal 

To  address  the  concerns  discussed 
above,  the  Board  proposes  to  require 
that  creditors  and  other  persons  refund 
any  fees  imposed  within  three  business 
days  after  the  consumer  receives  the 
early  disclosures  if  the  consumer 
decides  not  to  proceed  with  the 
transaction.  The  Board  makes  this 
proposal  pursuant  to  the  Board’s 
authority  under  TILA  Section  105(a), 
which  authorizes  the  Board  to  prescribe 
regulations  to  carry  out  TILA’s  purposes 
and  to  prevent  circumvention  or  evasion 
of  TILA’s  requirements.  TILA’s 
purposes  include  assuring  a  meaningful 
disclosure  of  credit  terms  to  enable 
consumers  more  readily  to  compare 
available  credit  terms  and  to  avoid  the 
uninformed  use  of  credit.  15  U.S.C. 
1601(a)  and  1604(a).  Allowing 
consumers  time  to  consider  the  early 
disclosures  without  incurring  fees 
would  promote  the  informed  use  of 
credit,  consistent  with  TILA’s  purposes. 
Moreover,  the  Board  believes  the 


proposed  refund  right  is  necessary  to 
prevent  the  frustration  of  MDIA’s 
purposes.  A  consumer  who  pays  an 
application  fee  immediately  upon 
receiving  disclosures  may  feel 
committed  to  proceed  on  the  terms 
stated  in  the  early  disclosures  rather 
than  seek  better  loan  terms  from  the 
creditor  or  from  other  creditors. 

Proposed  §  227.19(a)(l)(iv)  provides 
that  neither  a  creditor  nor  any  other 
person  may  impose  a  nonrefundable  fee 
for  three  business  days  after  a  consumer 
receives  the  early  disclosures  required 
by  §  226.19(a)(l)(i).  (Proposed 
§  226.19(a)(l)(iii)  provides  that  a  fee  for 
obtaining  a  consumer’s  credit  history 
need  not  be  refundable  under  the 
proposal,  however,  as  discussed  above. 
This  is  because  creditors  generally  need 
to  review  a  consumer’s  credit  history  to 
provide  meaningful  early  disclosures.) 
Proposed  §  226.19(a)(l)(iv)  also  provides 
that  a  creditor  or  other  person  must 
refund  any  fees  paid  within  three 
business  days  after  the  consumer 
receives  those  disclosures  upon  the 
consumer’s  request.  Proposed 
§  226.19(a)(l)(iv)  provides,  however, 
that  the  refund  right  applies  only  to  a 
refund  request  the  consumer  makes 
within  three  business  days  after 
receiving  the  disclosures  and  only  if  the 
consumer  decides  not  to  enter  into  the 
transaction.  That  is,  under  the  proposal, 
a  consumer  does  not  have  a  right  to 
obtain  a  refund  of  fees  if  the  consumer 
decides  to  enter  into  the  transaction. 
Moreover,  after  three  business  days  have 
elapsed  after  the  consumer  receives  the 
early  disclosures,  a  consumer  has  no 
right  to  a  refund  under  proposed 
§  226.19(a)(l)(iv)  even  if  the  consumer 
decides  not  to  enter  into  the  transaction. 

The  Board  recognizes  that  the 
proposal  may  result  in  some  creditors’ 
refraining  from  imposing  any  fees  (other 
than  a  fee  for  obtaining  the  consumer’s 
credit  history)  until  four  days  after  a 
consumer  receives  the  early  disclosures 
(or  longer,  if  there  are  intervening  non¬ 
business  days),  to  avoid  having  to 
refund  fees.  Some  creditors  may  not 
order  an  appraisal  without  collecting  a 
fee  from  a  consumer;  in  such  cases,  the 
proposal  may  result  in  some  delay  in 
the  processing  of  a  consumer’s 
transaction.  Further,  some  creditors  may 
not  agree  to  lock-in  an  interest  rate  until 
a  consumer  pays  a  rate-lock  fee,  and 
interest  rates  could  increase  during  the 
refund  period.  Other  creditors  may 
anticipate  that  few  consumers  will 
request  a  refund  and  collect  fees  during 
the  three-business-day  refund  period, 
however.  Moreover,  the  Board  believes 
that  the  proposed  refund  jight  for 
closed-end  mortgages  is  necessary  to 
implement  the  purposes  of  the  MDIA.  A 


consumer  who  pays  an  application  fee 
immediately  upon  receiving  disclosures 
likely  feels  constrained  to  proceed  on 
the  terms  stated  in  the  early  disclosures 
rather  than  seek  better  loan  terms  from 
the  creditor  or  from  other  creditors.  In 
addition,  the  Board  notes  that  TILA 
Section  137(e)  and  §  226.5b(h)  provides 
a  substantially  similar  refund  right  for 
HELOCs.  15  U.S.C.  1647(e). 

The  Board  requests  comment  on  all 
aspects  of  the  proposal  to  require  that 
any  fee  imposed  within  three  business 
days  after  the  consumer  receives  the 
early  disclosures  for  a  closed-end  loan 
secured  by  real  property  or  a  dwelling 
be  refundable,  discussed  in  more  detail 
below.  In  particular,  the  Board  requests 
comment  on  differences  between 
HELOCs  and  closed-end  mortgages  with 
respect  to  the  timing  of  loan  processing 
and  the  types  of  fees  imposed  that  may 
make  it  difficult  for  creditors  to  comply 
with  the  proposed  refund  requirement. 
The  Board  also  requests  comments  on 
such  differences  that  may  cause  the 
costs  of  the  proposed  refrind 
requirement  to  outweigh  its  benefits  to 
consumers. 

Business  day.  Section  226.2(a)(6) 
provides  two  definitions  of  “business 
day.”  The  general  definition  provides 
that  a  “business  day”  is  a  day  on  which 
the  creditor’s  offices  are  open  to  the 
public  for  carrying  on  substantially  all 
of  its  business  functions.  See 
§  226.2(a)(6)  and  comment  2(a)(6)-l.  For 
purposes  of  certain  provisions,  however, 
a  more  precise  definition  applies;  in 
those  cases  “business  day”  means  all 
calendar  days  except  Sundays  and 
specified  Federal  legal  holidays.  See 
§  226.2(a)(6)  and  comment  2(a)(6)-2. 

For  ease  of  compliance  and  for 
consistency  with  the  refund  right  for 
HELOCs  under  §  226.5b(h),  the  Board 
proposes  to  apply  the  more  precise 
definition  of  “business  day”  for  the 
proposed  prohibition  on  imposing  a 
nonrefundable  fee  for  three  business 
days  after  a  consumer  received  the  early 
disclosures  required  by  §  226.19(a)(l)(i). 
Proposed  comment  19(a)(l)(iv)-l  states 
that,  for  purposes  of  §  226.19(a)(l)(iv), 
the  term  “business  day”  means  all 
calendar  days  except  Sundays  and  the 
legal  public  holidays  referred  to  in 
§  226.2(a)(6).  It  is  easier  to  determine 
when  the  refund  period  ends  using  the 
more  precise  definition.  Using  the  more 
precise  definition  also  would  mean  that 
the  standard  for  determining  when  a 
waiting  period  ends  is  the  same  for  all 
creditors. 

Using  the  more  precise  definition  of 
“business  day”  would  not  account  for 
differences  in  when  creditors  and  other 
persons  are  open  for  business  to  receive 
a  consumer’s  refund  request,  however 
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(although  a  creditor  may  provide  for  a 
refund  request  to  be  made  when  the 
creditor  is  not  open  for  business,  for 
example,  through  the  creditor’s  Internet 
Web  site).  Saturday  is  a  “business  day” 
under  the  more  precise  definition,  and 
some  persons’  offices  are  not  open  on 
Saturdays.  Further,  if  a  legal  public 
holiday  falls  on  a  weekend,  some 
creditors’  offices  may  observe  the 
holiday  on  a  weekday,  but  the  observed 
holiday  is  a  “business  day”  under  the 
more  precise  definition.  See  comment 
2(a)(6)-2.  The  Board  requests  comment 
on  whether  general  definition  of  a 
“business  day”  (a  day  on  which  a 
creditor’s  offices  are  open  to  the  public 
for  carrying  on  substantially  all  of  its 
business  functions)  is  more  appropriate 
than  the  more  precise  definition  of  a 
“business  day”  (all  calendar  days  except 
Sundays  and  legal  public  holidays)  to 
use  to  determine  the  period  during 
which  a  consumer  may  request  a  refund. 

Refund  period.  Proposed  comment 
19(a)(l)(iv)-2  states  tl?at  a  fee  may  be 
imposed  after  the  consumer  receives  the 
disclosures  required  under 
§  226.19(a)(l)(i)  and  before  the 
expiration  of  three  business  days,  but 
the  fee  must  be  refunded  if,  within  three 
business  days  after  receiving  the 
required  disclosures,  the  consumer 
decides  not  to  enter  into  a  loan 
agreement  and  requests  a  refund.  This  is 
consistent  with  comment  5b(h)-l, 
regarding  collection  of  fees  for  home 
equity  lines  of  credit.  Proposed 
comment  19(a)(l)(iv)-2  also  states  that, 
under  §  226.19(c),  a  notice  of  the  right 
to  receive  a  refund  is  provided  in  a 
publication  entitled  “Key  Questions  to 
Ask  about  Your  Mortgage”  proposed 
under  the  August  2009  Closed-End 
Proposal. As  previously  proposed, 
that  publication  must  be  provided  at  the 
time  an  application  form  is  provided  to 
the  consumer  or  before  the  consumer 
pays  a  nonrefundable  fee,  whichever  is 
earlier.  See  74  FR  43232,  43329,  Aug. 

26,  2009.  The  proposed  notice  of  the 
refund  right  is  discussed  in  detail 
below. 

Proposed  comment  19(a)(l)(iv)-2 
states  further  that  a  creditor  or  other 
person  may,  but  need  not,  rely  on  the 
presumption  under  §  226.19(a)(l)(ii) 
that  a  consumer  a  receives  the  early 
disclosures  three  business  days  after 
they  are  mailed  to  the  consumer  or 
delivered  to  the  consumer  by  means 
other  than  delivery  in  person.  The 
proposed  comment  clarifies  that  if  a 
creditor  or  other  person  relies  on  that 
presumption  of  receipt,  a  nonrefundable 
fee  may  not  be  imposed  until  after  the 


The  proposed  publication  was  published  at  74 
FR  43232,  43425,  Aug.  26,  2009. 


end  of  the  sixth  business  day  following 
the  day  disclosures  are  mailed  or 
delivered  by  means  other  than  in 
person. 

Proposed  comment  19(a)(l)(iv)-2  also 
provides  examples  that  illustrate  how  to 
determine  when  the  refund  period  ends. 
For  example,  proposed  comment 
19(a)(l)(iv)-2.i  illustrates  a  case  where  a 
creditor  receives  a  consumer’s 
application  on  Monday,  and  the 
consumer  receives  the  early  disclosures 
in  person  on  Tuesday  and  pays  an 
application  fee  that  same  day.  Proposed 
comment  19(a)(l)(iv)-2.i  clarifies  that 
the  fee  must  be  refundable  through  the 
end  of  Friday,  the  third  business  day 
after  the  consumer  received  the  early 
disclosures.  For  further  example, 
proposed  comment  19(a)(l)(iv)-2.ii 
illustrates  a  case  where  a  creditor 
receives  a  consumer’s  application  on 
Monday,  places  the  early  disclosures  in 
the  mail  on  Tuesday,  and  relies  on  the 
presumption  of  receipt,  such  that  the 
consumer  is  considered  to  receive  the 
early  disclosures  on  Friday,  the  third 
business  day  after  the  disclosures  are 
mailed.  Proposed  comment  19(a)(l)(iv)- 
2.ii  clarifies  that  if  the  consumer  pays 
an  appraisal  fee  the  next  Monday,  the 
fee  must  be  refundable  through  the  end 
of  Tuesday,  the  third  business  day  after 
the  consumer  received  the  early 
disclosures  and  the  sixth  business,  day 
after  the  disclosures  were  mailed. 

Proposed  comment  19(a)(l)(iv)-2.iii 
illustrates  a  case  where  a  creditor 
receives  a  consumer’s  application  on 
Monday  and  places  the  early  disclosures 
in  the  mail  on  Wednesday,  and  the 
consumer  receives  the  disclosures  on 
Friday.  Proposed  comment  19(a)(l)(iv)- 
2.iii  clarifies  that  if  the  consumer  pays 
an  application  fee  the  following 
Wednesday,  the  fee  need  not  be 
refundable  because  the  refund  period 
expired  at  the  end  of  the  previous  day, 
Tuesday,  the  third  business  day  after  the 
consumer  received  the  early  disclosures. 

Reverse  mortgages  subject  to  §  226.33. 
The  Board  proposes  to  add  a  comment 
19(a)(l)(iv)-3  to  clarify  that  two 
provisions  regarding  imposing 
nonrefundable  fees  apply  to  reverse 
mortgages.  The  Board  is  proposing  to 
prohibit  the  imposition  of  a 
nonrefundable  fee  for  three  business 
days  after  a  consumer  receives  the  early 
disclosures,  as  discussed  in  detail  below 
in  the  section-by-section  analysis  of 
proposed  §  226.19(a)(l)(iv).  Moreover, 
the  Board  is  proposing  to  prohibit  the 
imposition  of  a  nonrefundable  fee  for  a 
reverse  mortgage  subject  to  §  226.33 
until  after  the  third  business  day 
following  the  consumer’s  completion  of 
counseling  required  under  proposed 
§  226.40(b)(1),  as  discussed  in  detail 


below  in  the  section-by-section  analysis 
of  proposed  §  226.40(b).  Proposed 
comment  19(a)(l)(iv)-3  clarifies  that,  for 
reverse  mortgages  subject  to  §§  226.19 
and  226.33,  creditors  and  other  persons 
must  comply  with  the  restriction  on 
imposing  a  nonrefundable  fee  under 
§  226.40(b)(2)  in  addition  to  the 
restriction  on  imposing  a  nonrefundable 
fee  under  §  226.19(a)(l)(iv).  Propo.sed 
comment  19(a)(l)(iv)-3  also  cross- 
references  additional  clarifying 
commentary  under  comment  40(b)(2)- 
4.ii. 

Notice  of  refund  right.  The  Board 
proposes  to  include  a  notice  of  the 
refund  right  for  closed-end  mortgages  in 
a  proposed  Board  publication  entitled 
“Key  Questions  to  Ask  About  Your 
Mortgage,”  which  under  proposed 
§  226.19(c)(1)  and  (d)  of  the  August  2009 
Closed-End  Proposal  is  provided  when 
an  application  form  is  provided  to  a 
consumer.  See  74  FR  43232,  43329, 

Aug.  26,  2009.  The  proposed  notice 
reads  as  follows:  “You  cannot  be 
charged  a  fee,  other  than  a  credit  history 
fee,  until  you  get  disclosures.  If  you  do 
not  want  the  loan,  you  have  a  right  to 
a  fee  refund,  except  for  a  credit  history 
fee,  for  three  days  after  you  get  the 
disclosures.”  The  Board  requests 
comment  on  the  content  of  the  proposed 
notice  of  the  refund  right  under 
proposed  §  226.19(a)(iv).  See 
Attachment  B. 

The  Board  also  solicits  comment 
regarding  the  timing  and  placement  of 
the  refund  right  notice  for  closed-end 
mortgages.  On  the  one  hand,  notifying 
consumers  of  a  refund  right  in  a  “Key 
Questions”  publication  may  help 
consumers  to  comparison  shop  with 
confidence,  knowing  that  they  need  not 
incur  fees  before  they  decide  to  proceed 
with  a  transaction.  On  the  other  hand, 
if  a  consumer  pays  a  fee  within  three 
business  days  after  receiving  the  early 
disclosures,  the  consumers  may  not 
remember  that  the  fee  is  refundable.  The 
Board  requests  comment  regarding 
whether  notice  of  the  refund  right  under 
proposed  §  226.19(iv)  should  be 
included  in  a  “Key  Questions” 
document  provided  when  an 
application  form  is  provided  to  the 
consumer,  in  transaction-specific 
disclosures  provided  soon  after  a 
creditor  receives  a  consumer’s 
application,  in  both  documents,  or  in 
some  other  manner. 

19(a)(l)(v)  Counseling  Fee 

The  Board  has  received  questions 
regarding  whether  §  226.19(a)(2)(ii) 
prohibits  the  imposition  of  a  fee  for 
housing  counseling  required  before  a 
creditor  may  process  an  application  for 
a  reverse  mortgage  that  is  insured  by  the 
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Federal  Housing  Administration  of  HUD 
(known  as  a  Home  Equity  Conversion 
Mortgage  or  HECM),  before  the 
consumer  receives  the  early  disclosures. 
The  MDIA’s  prohibition  of  imposing 
fees  (other  than  a  fee  for  obtaining  a 
consumer’s  credit  history)  before  a 
consumer  receives  the  early  disclosures 
is  designed  to  help  ensure  that 
consumers  receive  the  early  disclosures 
without  being  financially  committed  to 
a  transaction.  That  prohibition  can 
facilitate  comparison  shopping  of  loans 
by  consumers. 

The  housing  counseling  requirement 
for  HECMs  is  intended  to  ensure  that 
consumers  considering  a  reverse 
mortgage  receive  information  about  the 
costs,  benefits,  and  features  of  HECMs. 
This  information  may  assist  consumers 
in  deciding  whether  to  apply  for  a 
reverse  mortgage,  or  seek  other  financial 
options.  The  Board  believes  that  the 
information  consumers  receive  from 
HECM  housing  counseling  improves 
their  ability  to  make  such  a  decision, 
and  to  comparison  shop  for  loans,  as 
does  the  MDIA’s  prohibition  on 
imposing  fees  before  a  consumer 
receives  the  early  disclosures.  The 
Board  also  believes  that  a  fee  assessed 
for  HECM  housing  counseling  is  not 
likely  to  constrain  a  consumer  from 
applying  for  loans  with  multiple 
creditors.  In  contrast  with  fees  that 
different  creditors  each  may  impose, 
such  as  an  application  fee,  a  fee  for 
HECM  housing  counseling  need  be  paid 
only  once.  A  consumer’s  completion  of 
HECM  housing  counseling  satisfies  the 
counseling  requirement  with  respect  to 
any  HECM  application  the  consumer 
makes  within  180  days,  as  discussed 
below  in  the  section-by-section  analysis 
of  proposed  §  226.40(b)(3). 

For  the  foregoing  reasons,  the  Board 
does  not  believe  that  Congress  intended 
the  MDIA’s  fees  restriction  to  apply  to 
fees  for  HECM  housing  counseling  that 
are  imposed  before  the  consumer 
receives  the  early  TILA  disclosures. 
Proposed  §  226.19(a)(l)(v)  provides  that 
if  housing  or  credit  counseling  is 
required  by  applicable  law,  a  bona  fide 
and  reasonable  charge  imposed  by  a 
counselor  or  counseling  agency  for  such 
counseling  is  not  a  “fee”  for  purposes  of 
§  226.19(a)(l)(ii).  Proposed 
§  226.19(a)(l)(v)  and  proposed  comment 
19(a)(l)(v)-l  state  further  that  such  a 
counseling  fee  need  not  be  refundable 
under  proposed  §  226.19(a)(l)(iv).  . 
Proposed  comment  19(a)(l)(v)-l  also 
states  that  a  HECM  counseling  fee  is  an 
example  of  a  fee  that  may  be  imposed 
before  a  consumer  receives  the  early 
disclosures. 

The  example  of  a  HECM  counseling 
fee  is  illustrative  and  not  exclusive. 


Credit  or  housing  counselifig  may  be 
required  by  applicable  law  for  a  closed- 
end  mortgage  transaction  other  than  a 
HECM,  to  help  consumers  make 
informed  credit  decisions.  Proposed 
§  226.19(a)(l)(ii)  therefore  applies 
broadly  to  a  fee  for  credit  or  housing 
counseling  required  by  applicable  law. 
The  Board  solicits  comment  about 
whether  there  are  other  types  of  fees 
that  should  not  be  considered  imposed 
in  connection  with  a  consumer’s 
application  for  a  mortgage  transaction, 
for  purposes  of  the  fee  imposition 
restriction  under  §  226.19(a)(l)(ii). 

19(a)(2) 

19(a)(2)(i)  Seven-Business-Day  Waiting 
Period  < 

Section  226.19(a)(2)(i)  provides  that  a 
creditor  must  deliver  or  place  in  the 
mail  the  early  disclosures  required  by 
§  226.19(a)(l)(i)  no  later  than  the 
seventh  business  day  before 
consummation  of  the  transaction. 
Comment  19(a)(2)(i)-l  states  that  the 
seven-business-day  waiting  period 
begins  when  the  creditor  delivers  the 
early  disclosures  or  places  them  in  the 
mail,  not  when  the  consumer  receives  or 
is  deemed  to  have  received  the  early 
disclosures.  (By  contrast,  the  three- 
business-day  waiting  period  after  a 
creditor  makes  corrected  disclosures  is 
determined  based  on  when  the 
consumer  receives  the  corrected 
disclosures.  §  226.19(a)(2)(ii);  comments 
19(a)(2)(ii)-l  and  -3.)  Comment 
19(a)(2)(i)-l  states,  for  example,  that  if 
a  creditor  delivers  the  early  disclosures 
to  a  consumer  in  person  or  places  them 
in  the  mail  on  Monday,  June  1, 
consummation  may  occur  on  or  after 
Tuesday,  June  9,  the  seventh  business 
day  following  delivery  or  mailing  of  the 
early  disclosures. 

The  Board  has  received  questions 
regarding  how  delivering  or  mailing  the 
early  disclosures  on  a  Sunday  or  a  legal 
public  holiday  affects  when  the  seven- 
business-day  waiting  period  ends.  The 
fact  that  Sundays  and  legal  public 
holidays  are  not  business  days  for 
purposes  of  waiting  periods  under 
§  226.19(a)(2)  (see  comment  19(a)(2)-l) 
does  not  affect  when  the  seven- 
business-day  waiting  period  ends, 
because  the  first  day  of  the  waiting 
period  is  the  first  business  day  after  the 
early  disclosures  are  delivered  or  placed 
in  the  mail.  This  is  clarified  by  the 
example  provided  in  comment 
19(a)(2)(i)-l,  discussed  above.  The 
Board  proposes  to  revise  comment 
19(a)(2)(i)-l  for  clarity.  The  Board 
proposes  further  to  revise  the  example 
in  comment  19(a)(2)(i)-l  to  be  based  on 
a  case  where  the  early  disclosures  are 


delivered  or  placed  in  the  mail  on 
Sunday,  for  additional  clarity. 

Proposed  comment  19(a)(2)(i)-l  states 
that  the  seven-business-day  waiting 
period  after  a  creditor  mails  or  delivers 
the  early  disclosures  is  counted  starting 
with  “the  first  business  day  after”  (rather 
than  “when”)  the  creditor  delivers  the 
early  disclosures  or  places  them  in  the 
mail.  Proposed  comment  19(a)(2)(i)-l 
states  further,  for  example,  that  if  a 
creditor  delivers  the  early  disclosures  to 
a  consumer  in  person  or  places  them  in 
the  mail  on  Sunday,  May  31, 
consummation  may  occur  on  or  after 
Monday,  June  8,  the  seventh  business 
day  following  delivery  or  mailing  of  the 
earlv  disclosures. 

The  proposed  revisions  are  technical 
amendments  for  clarity  and  no 
substantive  change  is  intended.  The 
examples  provided  in  existing 
commentary  regarding  when  a 
consumer  is  presumed  to  receive 
disclosures  or  when  a  waiting  period 
ends  illustrate  that  such  period  is 
counted  starting  with  the  day  after 
disclosures  are  mailed  (not  the  day 
disclosures  are  mailed).  See,  e.g., 
comments  19(a)(2)(ii)-l  and  -4. 

19(a)(2)(iii)  Additional  Three-Business- 
Day  Waiting  Period 

Section  226.19(a)(2)(ii)  provides  that  a 
creditor  must  make  corrected 
disclosures  with  all  changed  terms  if  the 
APR  disclosed  in  the  early  disclosures 
required  by  §  226.19(a)(l)(i)  becomes 
inaccurate,  as  defined  in  §  226.22. 
(Section  226.22  is  discussed  in  detail 
below  in  connection  with  proposed 
revisions.)  Under  the  August  2009 
Closed-End  Proposal,  the  Board 
proposed  to  require  creditors  to  provide 
a  “final”  TILA  disclosure  in  all  cases  for 
closed-end  mortgage  transactions 
secured  by  a  dwelling  or  real  property; 
a  consumer  would  have  to  receive  those 
disclosures  at  least  three  business  days 
before  consummation. The  Board  also 
proposed  two  alternative  requirements 
for  corrected  disclosures  thereafter,  each 
under  proposed  §  226.19(a)(2)(iii). 

Under  Alternative  1 ,  a  creditor  must 
provide  corrected  disclosures  if  any 
disclosed  term  becomes  inaccurate. 
Under  Alternative  2,  the  creditor  must 
provide  corrected  disclosures  only  if  the 
disclosed  APR  becomes  inaccurate 
under  §  226.19(a)(2)(iv)  or  if  a  fixed-rate 
mortgage  becomes  an  adjustable-rate 
mortgage.32  xhe  Board  proposes 


For  a  detailed  discussion  of  the  proposed 
requirement  for  final  disclosures  and  alternative 
proposals  for  corrected  disclosure  requirements,  see 
74  FR  43232,  43258-43262,  Aug.  26,  2009. 

Under  proposed  §  226.19(a)(2)(iv),  an  APR 
disclosed  under  proposed  §  226.19(a)(2)(ii)  or  (iii)  is 

Continued 
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"revisions  to  commentary  under  both 
Alternative  1  and  Alternative  2, 
discussed  in  detail  below.  . 

Alternative  1 — Proposed 
§226.19(a)(2)(iii) 

Under  Alternative  1,  proposed 
comment  19{a)(2)(iii)-l  discusses 
whether  or  not  an  APR  change  requires 
a  creditor  to  provide  corrected 
disclosures,  after  providing  final 
disclosures.  The  comment  is  intended  to 
clarify  that  if  the  APR  changes  but  the 
disclosed  APR  is  accurate  under  the 
applicable  tolerance,  a  creditor  may 
provide  corrected  disclosures  at 
consummation.  The  Board  proposes  to 
revise  proposed  comment  19(a)(2)(iii)-l 
under  Alternative  1  to  clarify  that  the 
comment  is  limited  to  cases  where  only, 
the  APR  changes.  If  a  term  other  than 
the  APR  changes,  the  creditor  must 
provide  corrected  disclosures  that  the 
consumer  must  receive  at  least  three 
business  days  before  consummation, 
even  if  the  disclosed  APR  is  accurate. 

Alternative  2 — Proposed 
§226.19(a)(2){iii) 

Section  226.19(a)(2)(ii)  provides  that  a 
creditor  must  make  corrected 
disclosures  with  all  changed  terms  if  the 
APR  disclosed  in  the  early  disclosures 
required  by  §  226.19(a)(l)(i)  becomes 
inaccurate,  as  defined  in  §  226.22.  The 
Board  has  clarified  that  corrected 
disclosures  are  not  required  as  a  result 
of  APR  changes  if  the  disclosed  APR  is 
accurate  under  the  tolerances  in 
§226.22.  74  FR  23289,  23293,  May  19, 
2009  (final  rule  implementing  the 
MDIA).  The  Board  also  has  explained 
that,  under'§  226.22(a)(4),  a  disclosed 
APR  is  considered  accurate  and  does 
not  trigger  corrected  disclosures  if  it 
results  from  a  disclosed  finance  Charge 
that  is  greater  than  the  finance  charge 
required  to  be  disclosed  (i.e.,  the  finance 
charge  is  overstated).  74  FR  43232, 
43261,  Aug.  26,  2009.  Nevertheless,  the 
Board  continues  to  receive  questions 
regarding  the  application  of  the  special 
APR  tolerances  for  mortgage 
transactions  under  §  226.22(a)(4)  and  (5) 
to  the  requirement  to  provide  corrected 
disclosures  under  §  226.19(a)(2)(ii). 

To  address  those  questions,  the  Board 
proposes  to  revise  certain  examples  in 
the  commentary  under  Alternative  2  to 
reflect  that  all  of  the  tolerances  under 
§226.22,  not  only  the  tolerances  under 
§  226.22(a)(2)  and  (3),  apply  in 
determining  whether  a  disclosed  APR  is 


considered  accurate  as  provided  by  §  226.22,  except 
that  in  certain  specified  circumstances  the  APR  is 
considered  accurate  if  the  APR  decreases  from  the 
previously  disclosed  APR.  See  74  FR  at  43261, 
43326-43327. 


accurate.33  As  proposed  under  the 
August  2009  Closed-End  Proposal, 
comment  19(a)(2)(iii)-l  states  that,  if  a 
disclosed  APR  changes  so  that  it  is  not 
accurate  under  §226.19(a)(2)(iv)  or  an 
adjustable-rate  feature  is  added,  the 
creditor  must  make  corrected 
disclosures  of  all  changed  terms  so  that 
the  consumer  receives  them  not  later 
than  the  third  business  day  before 
consummation.  Proposed  comment 
19(a)(2)(iii)-l  also  contains  an  example 
that  illustrates  when  consummation 
may  occur  in  such  case.  The  Board 
proposes  to  remove  the  example  from 
comment  19(a)(2)(iii)-l  and  insert  a 
cross-reference  to  a  more  detailed 
example  in  comment  19(a)(2)(iii)-4. 

The  Board  al^o  proposes  to  revise 
proposed  comment  19(a)(2)(iii)-4  to 
clarify  that  an  APR  disclosed  for  a 
regular  transaction  is  considered 
accurate  not  only  if  the  APR  is  accurate 
under  the  tolerance  of  Vs  of  1  percentage 
point  under  §  226.22(a)(2),  but  also  if 
the  disclosed  APR  is  accurate  under  the 
special  tolerance  for  mortgage 
transactions  set  forth  in  §  226.22(a)(4)  or 
(a)(5)  (and  no  other  tolerance  applies 
under  proposed  §  226.19(a)(2)(iv)). 
Similarly,  an  APR  disclosed  for  an 
irregular  transaction  is  accurate  not  only 
if  the  APR  is  accurate  under  the 
tolerance  of  V4  of  1  percentage  point  for 
an  irregular  transaction  under 
§  226.22(a)(3),  but  also  if  the  disclosed 
APR  is  accurate  under  the  special 
tolerance  for  mortgage  transactions  set 
forth  in  §  226.22(a)(4)  or  (a)(5)  (and  no 
other  tolerance  applies  under  proposed 
§226.19(a)(2)(iv)). 

Under  the  August  2009  Closed-End 
Proposal,  proposed  comment 
19(a)(2)(iii)-2  states  that,  if  corrected 
disclosures  are  required  under  proposed 
§  226.19(a)(2)(iii),  a  creditor  may 
provide  a  complete  set  of  new 
disclosures  or  may  redisclose  only  the 
changed  terms.  This  is  consistent  with 
current  comment  19(a)(2)(ii)-2. 

The  Board  proposes  to  revise 
proposed  comment  19(a)(2)(iii)-2  under 
Alternative  2  to  state  that  if  a  creditor 
does  not  provide  a  complete  set  of  new 
disclosures,  corrected  disclosures  must 
contain  the  changed  terms  and  certain 
general  disclosures  required  by 
previously  proposed  §  226.38(f)  and  (g) 
(“no  obligation,”  security  interest,  “no 


The  proposed  revision  is  not  necessary  in  the 
commentary  on  §226.19(a)(2)(iii)  under  Alternative 
1,  because  Alternative  1  would  require  creditors  to 
provide  corrected  disclosures  if  any  disclosed  terms 
become  inaccurate.  A  change  that  affects  the  APR 
likely  would  affect  other  terms  and  trigger  corrected 
disclosures  whether  or  not  the  disclosed  APR 
becomes  inaccurate.  Therefore,  commentary  that 
illustrates  whether  or  not  a  creditor  must  provide 
corrected  disclosures  where  the  APR  changes  is  not 
provided  under  Alternative  1. 


refinance  guarantee,”  and  tax 
deductibility  statements)  and  the 
identities  of  the  creditor  and  loan 
originator. 3'*  The  Board  believes  that 
requiring  the  foregoing  disclosures  in 
corrected  disclosures  would  provide 
important  information  to  consumers  and 
would  impose  minimal,  if  any,  burdens 
on  creditors. 

19(a)(3)  Consumer’s  Waiver  of  Waiting 
Period  Before  Consummation 

TILA  Section  128(b)(2)(E),  added  by 
the  MDIA,  provides  that  a  consumer 
may  waive  or  modify  the  waiting 
periods  between  when  a  creditor 
provides  early  disclosures  or  corrected 
disclosures  and  consummation  of  a 
closed-end,  dwelling-secured 
transaction,  if  the  consumer  determines 
that  the  extension  of  credit  is  needed  to 
meet  a  bona  fide  personal  financial 
emergency.35  15  U.S.C.  1638(b)(2).  The 
waiver  statement  must  bear  the 
signature  of  “all  consumers  entitled  to 
receive  the  disclosures”  required  by 
TILA  Section  128(b)(2).  Id.  The  Board 
implemented  TILA  Section  128(b)(2)(E) 
in  §  226.19(a)(3).  Section  226.19(a)(3) 
provides  that,  to  modify  or  waive  a 
waiting  period  required  by 
§  226.19(a)(2),  a  consumer  must  give  the 
creditor  a  dated,  written  statement  that 
describes  the  emergency,  spedifically 
modifies  or  waives  the  waiting  period, 
and  bears  the  signature  of  all  the 
consumers  primarily  liable  on  the  legal 
obligation.  36  Printed  forms  are 
prohibited. 

The  requirements  for  waiving  a  pre¬ 
consummation  waiting  period  under 
§  226.19(a)(3)  are  substantially  similar  to 
the  requirements  for  waiving  a  pre¬ 
consummation  waiting  period  under 
§  226.31(c)(l)(iii)  and  waiving  the  right 
to  rescind  under  §§  226.15(e)  and 
226.23(e).  Over  the  years,  creditors  have 
asked  the  Board  to  clarify  the 
procedures  for  waiver  and  provide 
additional  examples  of  a  bona  fide 
personal  financial  emergency. 


3“*  For  a  discussion  of  those  proposed  general 
disclosures,  see  74  FR  43232,  43309—43312,  Aug. 

26,  2009. 

Currently,  if  the  APR  stated  in  early  disclosures 
changes  beyond  a  specified  tolerance,  creditors 
must  provide  corrected  disclosures  that  the 
consumer  must  receive  at  least  three  business  days 
before  consummation.  §  226.19(a)(2)(ii).  Under  the 
August  2009  Closed-End  Proposal,  the  Board 
proposed  to  revise  §  226.19(a)(2)(ii)  to  require 
creditors,  in  all  cases,  to  provide  final  disclosures 
that  a  consumer  must  receive  at  least  three  business 
days  before  consummation  of  a  credit  transaction 
secured  by  real  property  or  a  dwelling,  as  discussed 
above. 

A  consumer  need  not  waive  a  waiting  period 
entirely  and  may  modify — that  is,  shorten — a 
waiting  period.  References  in  this  Supplementary 
Information  and  in  commentary  on  §  226.19(aK3)  to 
waiver  of  a  waiting  period  also  refer  to  modification 
of  a  waiting  period. 
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For  the  reasons  discussed  in  the  ■  ' 
section-by-section  analysis  of 
§  226.23(e),  the  Board  proposes  to  ' 
provide  additional  guidance  regarding 
when  a  consumer  may  waive  a  waiting 
period.  The  proposed  revisions  clarify 
the  procedure  to  be  used  for  a  waiver. 

The  proposed  revisions  also  provide 
new  examples  of  a  bona  fide  personal 
financial  emergency,  in  addition  to  the 
currenf  example  of  an  imminent 
foreclosure  sale.  See  comment  19(a)(3)- 
1.  The  Board  proposes  these  new 
examples  as  non-exclusive  illustrations 
of  other  bona  fide  personal  financial 
emergencies  that  may  justify  a  waiver  of 
the  right  to  rescind.  The  Board  also 
proposes  examples  of  circumstances 
that  are  not  bona  fide  personal  financial 
emergencies.  The  Board  requests 
comment  on  all  aspects  of  the  proposed 
revisions  to  §  226.19(a)(3). 

Procedures 

Proposed  §  226.19(a)(3)  and 
associated  commentary  clarify  that  a 
consumer  may  modify  or  waive  a 
waiting  period,  after  the  consumer 
receives  the  notice  required  by  §  226.38, 
if  each  consumer  primarily  liable  on  the 
obligation  signs  and  gives  the  creditor  a 
dated,  written  statement  that 
specifically  modifies  or  waives  the 
waiting  period  and  describes  the  bona 
fide  personal  financial  emergency. 
Currently,  comment  19(a)(3)-l  clarifies 
that  the  bona  fide  personal  financial 
emergency  is  one  in  which  loan 
proceeds  are  needed  before  the  waiting 
period  ends.  Proposed  §  226.19(a)(3) 
incorporates  that  provision  into  the 
regulation.  Other  proposed  revisions  to 
§  226.19(a)(3)  clarify  that  each  consumer 
primarily  liable  on  the  obligation  may 
sign  a  separate  waiver  statement:  a 
proposed  conforming  amendment  to 
comment  19(a)(3)-l  is  discussed  below. 
(Disclosure  requirements  for  closed-end 
credit  transactions  that  involve  multiple 
consumers  are  discussed  above  in  the 
section-by-section  analysis  of  proposed 
§  226.17(d).) 

Currently,  comment  19(a)(3)-l  states 
that  a  consumer  may  modify  or  waive 
the  right  to  a  waiting  period  required  by 
§  226.19(a)(2)  only  after  “the  creditor 
makes”  the  disclosures  required  by 
§  226.18.  (Under  the  August  2009 
Closed-End  Proposal,  §  228.38,  rather 
than  §  226.18,  sets  forth  the  required 
content  for  mortgage  disclosures.  See  74 
FR  43232,  43333,  Aug.  26,  2009.)  Both 
current  and  proposed  §  226.19(a)(3) 
provide  that  a  consumer  must  receive 
the  required  disclosures  before  waiving 
a  waiting  period.  The  Board  therefore 
proposes  to  revise  comment  19(a)(3)-l 
to  clarify  that  waiver  is  permitted  only 
after  “the  consumer- receives”  the 


required  disclosures.  The  Board 
proposes  further  to  revise  comment 
19(a)(3)-l  to  clarify  that  where  multiple 
consumers  are  primarily  liable  on  the 
legal  obligation  and  must  sign  a  waiver 
statement,  the  consumers  may,  but  need 
not,  sign  the  same  waiver  statement. 

The  Board  also  proposes  to  move  the 
discussion  of  circumstances  that  are  a 
bona  fide  personal  financial  emergency 
in  comment  19(a)(3)-l  to  a  new 
comment  19(a)(3)-2,  to  conform  the 
waiver  commentary  under  §  226.19(a)(3) 
with  the  waiver  corhmentary  under 
§§  226.15(e)  and  226.23(e).  Proposed 
comment  19(a)(3)-2  is  discussed  below. 

Bona  Fide  Personal  Financial 
Emergency 

Proposed  comment  19(a)(3)-2 
provides  clarification  regarding  bona 
fide  personal  financial  emergencies.  The 
proposed  comment  contains  the  current 
guidance  under  existing  comment 
19(a)(3)-l,  that  whether  the  conditions 
for  a  bona  fide  personal  financial 
emergency  are  met  is  determined  by  the 
facts  surrounding  individual 
circumstances. 

Proposed  comment  19(a)(3)-2  also 
states  that  a  bona  fide  personal  financial 
emergency  typically,  but  not  always, 
will  arise  in  situations  that  involve 
imminent  loss  of  or  harm  to  a 
consumer’s  dwelling  or  imminent  harm 
to  the  health  or  safety  of  a  consumer. 
Proposed  comment  19(a)(3)-2  states 
further  that  a  waiver  is  not  effective  if 
a  consumer’s  waiver  statement  is 
inconsistent  with  facts  known  to  the 
creditor.  The  comment  is  not  intended 
to  impose  a  duty  to  investigate 
consumer  claims. 

In  addition,  proposed  comment 
19(a)(3)-2  states  that  creditors  may  rely 
on  examples  and  other  commentary 
provided  in  comment  23(e)-2  to 
determine  whether  circumstances  are  or 
are  not  a  bona  fide  personal  financial 
emergency.  That  commentary  is 
discussed  in  detail  below  in  the  section- 
by-section  analysis  of  §  226.23(e). 

19(b)  Adjustable-Rate  Loan  Program 
Disclosures 

Section  226.19(b)  currently  requires 
special  disclosure  for  closed-end 
transactions  secured  by  a  consumer’s 
principal  dwelling  with  a  term  greater 
than  one  year  for  which  the  APR  may 
increase  after  consummation.  Section 
226.19(b)  requires  creditors  to  provide, 
among  other  things,  detailed  disclosures 
about  ARM  programs  (ARM  program 
disclosures)  if  a  consumer  expresses  an 
interest  in  an  ARM.  ARM  program 
disclosures  must  disclose  the  index  or 
formula  used  in  making  adjustments 
and  a  source  of  information  about  the 


index  or  formula,  among  other 
information.  §  226.19(b)(2)(ii).  If  interest 
rate  changes  are  at  the  creditor’s 
discretion,  this  fact  must  be  disclosed, 
and  if  an  index  is  internally  defined, 
such  as  by  a  creditor’s  prime  rate,  the 
ARM  program  disclosures  should  either 
briefly  describe  that' index  or  state  that 
interest-rate  changes  are  at  the  creditor’s 
discretion.  Comment  19(b)(2)(ii)-2. 

Under  the  August  2009  Closed-End 
Proposal,  the  Board  proposed  to  revise 
§  226.19(b)  to  change  the  content  and 
format  of  ARM  program  disclosures 
required  for  ARMs  defined  in  proposed 
§  226.38(a)(3),  with  certain  exclusions.^^ 
With  respect  to  an  ARM’s  index,  the 
Board  proposed  to  require  that  ARM 
program  disclosures  state  the  index  or 
formula  used  in  making  adjustments,  a 
source  of  information  about  the  index  or 
formula,  and  an  explanation  of  how  the 
interest  rate  will  be  determined  when 
adjusted,  including  an  explanation  of 
how  the  index  is  adjusted.  See  proposed 
§  226.19(b)(l)(iii),  74  FR  43232,  43328, 
Aug.  26,  2009.  The  August  2009  Closed- 
End  Proposal  retained  comment 
19(b)(2)(ii)-2,  regarding  interest  rate 
changes  based  on  an  internally  defined 
index,  and  proposed  to  redesignate  that 
comment  as  comment  49(b)(l)(iii)-2. 

As  discussed  in  detail  below,  the 
Board  requests  comment  on  whether  to 
require  the  use  of  an  index  that  is 
outside  a  creditor’s  control  and  publicly 
available.  The  Board  also  proposes  a 
minor  conforming  amendment  to 
comment  19(b)-l  consistent  with  the 
Board’s  proposal,  for  reverse  mortgages, 
to  require  creditors  to  provide 
disclosures  specific  to  reverse  mortgages 
rather  than  general  disclosures  for 
closed-end  mortgages.  That  proposal  is 
discussed  below  in  the  section-by¬ 
section  analyses  of  proposed  §  226.19(e) 
and  226.33(b). 

Index  Within  Creditor’s  Control 

TILA  does  not  prohibit  using  an  index 
within  a  creditor’s  control  for  purposes 
of  a  closed-end  ARM.  For  open-end 
credit  transactions,  however,  TILA 
restricts  the  use  of  such  an  index.  TILA 
Sections  137(a)  and  171(a)  and  (b) 
prohibit  a  creditor  from  using  an  index 
within  its  control,  for  purposes  of  a 
variahle-rate  HELOC  or  a  credit  card 
account  under  an  open-end  consumer 
credit  plan  that  is  not  home-secured 
(credit  card  account).  15  U.S.C.  1647(a), 
1666i-l(a),  (b).  TILA  Section  137(a) 
provides  that,  for  variable-rate  HELOCs, 
the  index  or  other  rate  of  interest  to 


For  a  discussion  of  the  proposed  revisions  to 
the  content  and  format  of  ARM  program 
disclosures,  see  74  FR  43232,  43262-43269,  Aiig. 
26,  2009. 
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which  changes  in  the  APR  are  related 
must  be  “based  on  an  index  or  rate  of 
interest  which  is  publicly  available  and 
is  not  under  the  control  of  the  creditor.” 
15  U.S.C.  1637(a).  Section  226.5b(f)(l) 
implements  TILA  Section  137(a).  TILA 
Section  171(a)  provides  that,  for  a  credit 
card  account,  a  card  issuer  may  not 
increase  any  APR,  rate,  fee,  or  finance 
charge  applicable  to  any  outstanding 
balance,  except  as  permitted  under 
TILA  Section  171(b).  15  U.S.C.  1666i- 
1(a).  TILA  Section  171(b)(2)  provides  an 
exception  for  an  increase  in  a  variable 
APR  in  accordance  with  a  credit  card 
agreement  that  provides  for  changes  in 
the  rate  according  to  the  operation  of  an 
index  that  is  not  under  the  control  of  the 
creditor  and  is  available  to  the  general 
public.  15  U.S.C.  1666i-l(b)(2).  Section 
226.55(b)(2)  implements  TILA  Section 
171(b)(2). 

The  Board  believes  that  use  of  an 
index  within  a  creditor’s  control,  such 
as  a  creditor’s  own  cost  of  funds,  for 
closed-end  mortgages  has  not  been 
common  in  recent  years  but  does  occur. 
Although  TILA  does  not  prohibit  using 
an  index  within  a  creditor’s  control, 
federally  chartered  banks  and  thrifts 
may  be  subject  to  rules  that  prohibit 
using  such  an  index.  OCC  regulations 
generally  require  that  an  ARM  index 
used  by  a  national  bank  be  “readily 
available  to,  and  verifiable  by,  the 
borrower  and  beyond  the  control  of  the 
bank.”  12  CFR  34.22(a).  Similarly,  OTS 
regulations  generally  provide  that  any 
index  a  Federal  savings  association  uses 
for  ARMs  must  be  “readily  available  and 
independently  verifiable”  and  must  be 
“a  national  or  regional  index.”  12  CFR 
560(d)(1).  An  exception  applies  if  a 
national  bank  or  Federal  savings 
association  notifies  the  OCC  or  the  OTS, 
respectively,  of  its  use  of  an  index  that 
does  not  meet  the  applicable  standard 
and  the  OCC  or  OTS  does  not  notify  the 
institution  that  such  use  presents 
supervisory  concerns  or  raises 
significant  issues  of  law  or  policy.  12 
CFR  34.22(b);  12  CFR  560.35(d)(3).  If  the 
OCC  or  the  OTS  notifies  an  institution 
of  such  concerns  or  issues,  the 
institution  may  not  use  the  index 
without  prior  written  approval.  Id. 

The  Board  solicits  comment  on 
whether  Regulation  Z  should  prohibit 
the  use  of  an  index  under  a  creditor’s 
control  for  a  closed-end  ARM  and 
require  the  use  of  a  publicly  available 
index.  What,  if  any,  are  the  potential 
benefits  to  consumers  of  using  an  index 
within  a  creditor’s  control,  such  as  a 
creditor’s  own  cost  of  funds,  for  closed- 
end  ARMs?  What  are  the  risks  to 
consumers  of  using  such  an  index?  Are 
interest  rates  higher  or  more  volatile 
when  creditors  base  ARMs’  interest 


rates  on  their  own  internal  index  rather 
than  on  an  index  not  under  their  control 
and  available  to  the  general  public?  Is 
the  use  of  an  index  within  a  creditor’s 
control  more  common  with  certain 
types  of  creditors  (for  example, 
community  banks),  in  certain  regions  of 
the  country,  or  for  certain  types  of 
closed-end  ARMs  and  if  so,  why? 

Reverse  Mortgages 

Under  the  August  2009  Closed-End 
Proposal,  the  Board  proposed  to  expand 
the  coverage  of  §  226.19(b).  Currently, 

§  226.19(b)  applies  to  a  closed-end 
credit  transaction  secured  by  the 
consumer’s  principal  dwelling  with  a 
term  greater  than  one  year,  if  the  APR 
may  increase  after  consummation. 

Under  the  August  2009  Closed-End 
Proposal,  §  226.19(b)  generally  would 
apply  to  a  closed-end  credit  transaction 
if  the  APR  may  increase  and  the 
transaction  is  secured  by  real  property 
or  a  consumer’s  dwelling.^®  See 
proposed  §§  226.19(b)  and  226.38(a)(3), 
74  FR  43232,  43327,  43333,  Aug.  26, 
2009. 

Comment  19(b)-l  currently  clarifies 
the  coverage  of  §  226.19(b)  and 
discusses  particular  transaction  types. 
Under  the  August  2009  Closed-End 
Proposal,  comment  19(b)-l  would  be 
revised  consistent  with  the  proposed 
expansion  of  the  coverage  of  §  226.19(b). 
The  Board  now  is  proposing,  however, 
to  except  reverse  mortgages  from  the 
requirement  to  provide  ARM  program 
disclosures,  as  discussed  below  in  the  - 
section-by-section  analysis  of  proposed 
§§  226.19(e)  and  226.33(b).  The  Board 
therefore  now  proposes  a  conforming 
amendment  to  comment  19(b)-l  to  state 
that  §  226.19(b)  does  not  apply  to 
reverse  mortgages  subject  to  §  226.33(a). 
For  ease  of  reference,  this  proposal 
republishes  the  previously  proposed 
revisions  to  proposed  comment  19(b)- 
1.3®  The  Board  requests  that  interested 
parties  limit  the  scope  of  their 
comments  to  the  newly  proposed 
change  to  comment  19(b)-l. 

19(e)  Exception  for  Reverse  Mortgages 
Section  226.19(b)  currently  requires 
creditors  to  provide  detailed  disclosures 
about  adjustable-rate  loan  programs  and 
a  booklet  entitled  Consumer  Handbook 
on  Adjustable  Rate  Mortgages  (CHARM 
booklet)  if  a  consumer  expresses  an 


For  a  discussion  of  previously  proposed 
exclusions  from  coverage  by  proposed  §  226.19(b), 
see  proposed  comment  19(b)-3,  74  FR  43232, 
43397,  Aug.  26,  2009. 

No  changes  are  proposed  to  previously 
proposed  §  226.19(bj  or  to  previously  proposed 
commentary,  other  than  the  coverage  commentary 
under  proposed  comment  19(b)-l.  Therefore,  only 
the  revisions  previously  proposed  to  comment 
19(b)-l  are  republished. 


interest  in  ARMs.  Section  226.19(b) 
applies  to  closed-end  transactions 
secured  by  a  consumer’s  principal 
dwelling  with  a  term  greater  than  one 
year.  Under  the  August  2009  Closed- 
End  Proposal,  the  Board  proposed  to 
revise  the  information  required  under 
§  226.19(h)  for  ARM  program 
disclosures  and  to  remove  the 
requirement  to  provide  the  CHARM 
booklet.^®  The  Board  also  proposed  to 
add  a  new  §  226.19(c)  requiring 
creditors  to  provide  two  proposed 
publications,  “Key  Questions  to  Ask 
About  Your  Mortgage”  and  “Fixed  vs. 
Adjustable  Rate  Mortgages,”  whether  or 
not  a  consumer  expresses  an  interest  in 
ARMs.  Previously  proposed  §  226.19(d) 
provides  timing  requirements  for  the 
disclosures  required  by  ^226. 19(c)  and 
(d).  For  reverse  mortgages,  the  Board  is 
proposing  to  require  creditors  to  provide 
a  separate  “Key  Questions  about  Reverse 
Mortgage  Loans”  publication.  The  Board 
therefore  proposes  to  except  reverse 
mortgages  from  the  requirements  of 
§  226.19(b)  through  (d). 

Section  226.20  Subsequent  Disclosure 
Requirements 

20(a)  Refinancings:  Modifications  to 
Terms  by  the  Same  Creditor 

Background 

For  closed-end  credit  transactions, 
existing  §  226.20(a)  applies  to 
“refinancings”  undertaken  by  the 
original  creditor  or  the  current  holder  or 
servicer  of  the  original  obligation. 
Section  226.20(a)  provides  that  a 
refinancing  by  the  original  creditor  or 
the  current  holder  or  servicer  of  the 
original  obligation  is  a  new  transaction 
requiring  the  creditor  to  provide  new 
TILA  disclosures  to  the  consumer.  A 
refinancing  by  any  other  person  is,  in  all 
cases,  a  new  transaction  under 
Regulation  Z  subject  to  a  new  set  of 
disclosures,  and  is  not  governed  by  the 
provisions  in  §  226.20(a).  For  all 
refinancings,  the  prohibitions  in 
§  226.35  apply  if  the  new  transaction  is 
a  higher-priced  mortgage  loan,  as 
defined  in  §  226.35(a).  See  comments 
20(a)-2,  -5. 

Under  §  226.20(a),  a  refinancing  is 
generally  deemed  to  occur  when  an 
existing  obligation  is  satisfied  and 
replaced  by  a  new  obligation  involving 
the  same  parties,  “based  on  the  parties’ 
contract  and  applicable  law.”  See 
comment  20(a)-l.  Any  change  to  an 
agreement  by  the  Scune  parties  that  does 
not  result  in  satisfaction  and 
replacement  of  the  existing  obligation — 


For  a  discussion  of  the  proposed  revisions  to 
the  content  and  format  of  ARM  program 
disclosures,  see  74  FR  43232,  43258-43262,  Aug. 
26,  2009. 
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for  example,  a  change  in  the  loan’s 
maturity  date — does  not  require  new 
disclosures  under  §  226.20(a),  with  two 
exceptions:  (1)  An  increase  in  a  variable 
rate  not  previously  disclosed;  or  (2) 
conversion  from  ^  fixed  rate  to  a 
variable  rate.  See  comment  20(a)-3. 

These  two  modifications  to  terms  are 
always  considered  “refinancings”  under 
Regulation  Z,  even  if  the  existing 
obligation  is  not  satisfied  and  replaced. 

On  the  other  hand,  the  following 
modifications  to  terms  are  not  treated  as 
new  transactions  for  purposes  of 
Regulation  Z,  even  if  “satisfaction  and 
replacement”  has  occurred:  (1)  Single 
payment  renewals  with  no  changes  in 
original  terms;  (2)  APR  reductions  with 
a  corresponding  change  in  payment 
schedule:  (3)  judicial  proceeding 
workouts;  (4)  workouts  for  delinquent  or 
defaulting  consumers,  unless  the  APR 
increases  or  new  money  is  advanced:  or 
(5)  renewal  of  optional  insurance  if 
disclosures  were  previously  provided. 
See§226.20(a)(l)-(5). 

The  Board  originally  defined  the  term 
“refinancing”  and  established  it  as  an 
event  requiring  new  disclosures  to 
address  the  practice  of  “flipping,”  in 
which  a  loan  involving  pre-computed 
financed  charges  was  prepaid  and 
replaced  with  a  new  obligation  between 
the  same  parties.  See  34  FR  2009,  Feb. 

11,  1969.  The  Board  believed  that 
disclosures  for  these  refinancings  would 
arm  consumers  with  information 
regarding  the  impact  of  “flipping”  on 
their  credit  terms.  Under  the  1969 
definition  of  “refinancing,”  almost  any 
post-consummation  modification  to 
terms  created  a  “new  credit  transaction” 
that  required  new  TILA  disclosures, 
with  few  clear  exceptions.  This  standard 
proved  complex  and  resulted  in  many 
requests  for  interpretation  and  guidance. 
In  response,  the  Board  issued  several 
interpretive  letters  to  clarify,  for 
example,  that  judicial  workouts  were 
exempt,  but  not  workouts  for  delinquent 
or  defaulting  consumers. 

In  1980,  the  Board  re-examined  the 
definition  of  refinancing  in  connection 
with  implementing  the  TILA 
Simplification  Act.  The  Board  initially 
proposed  a  broad  definition  that 
depended  largely  on  the  mutual  intent 
of  both  parties  to  the  agreement.  See  45 
FR  29726,  29749,  May  5,  1980.  Many 
commenters,  mostly  from  industry, 
asserted  that  the  definition  was  too 
broad,  vague,  and  difficult  to  apply.  45 
FR  80648,  80685,  Dec.  5,  1980.  The 
Board  issued  a  second  proposal  in 
December  1980,  ultimately  adopted  in 
1981,  setting  forth  the  current 
definition:  “A  refinancing  occurs  when 
an  existing  obligation  that  was  subject  to 
this  subpart  is  satisfied  and  replaced  by 


a  new  obligation  undertaken  by  the 
same  consumer.”  §  226.20(a).  The  Board 
believed  that  this  definition  would 
provide  a  more  precise  standard  that 
aligned  with  industry  use  of  the  term, 
and  would  cover  modifications  to  terms 
that  are  similar  to  new  credit 
transactions.  46  FR  20882,  20903,  Apr. 

7,  1981. 

Concerns  With  the  Current  Definition  of 
“Refinancing” 

Since  1981,  creditors  have  frequently 
requested  guidance  on  the  types  of 
modifications  to  an  existing  obligation 
that  constitute  a  refinancing  under 
existing  §  226.20(a).  As  discussed  above, 
whether  a  refinancing  occurs  under 
Regulation  Z  depends  on  whether  the 
existing  obligation  is  satisfied  and 
replaced  under  applicable  State  law. 
However,  court  decisions  on  satisfaction 
and  replacement  are  inconsistent.  State 
courts  take  a  case-by-case  approach  to 
ascertain  the  parties’  intent  before 
deciding  whether  an  existingjiote  was 
satisfied  and  replaced  by  a  new  note 
(i.e.,  novation).^!  Many  cases  focus  on 
determining  lien  priorities  and  the 
equitable  interests  of  sureties  or 
guarantors,  not  on  protecting  the 

interests  of  consumers.'*^ 

Reliance  on  State  law  to  determine 
whether  a  refinancing  occurs  under 
Regulation  Z  has  led  to  inconsistent 
application  of  TILA  and  Regulation  Z 
and,  in  some  cases,  opportunities  to 
circumvent  disclosure  requirements. 
Compliance  and  enforcement  are  also 
difficult,  as  creditors  and  examiners 
must  monitor  and  interpret  State  case 
law.  In  some  states,  promissory  notes 
routinely  include  a  statement  that  the 
parties  do  not  intend  to  extinguish  [i.e., 
satisfy  and  replace)  the  existing 
obligation.  As  a  result,  transactions 
involving  the  same  creditor  are  rarely 
considered  refinancings  in  those  states, 
even  when  the  creditor  makes 
significant  modifications  to  the  terms  of 
the  existing  obligation.  To  avoid  long¬ 
term  interest  rate  risk,  some  creditors 
that  hold  loans  in  portfolio  will 
structure  mortgage  transactions  as  short¬ 
term  balloon  loans,  which  they  modify 


■*’  Compare  Temores  v.  Overland  Bond  and 
Investment  Corp.,  1999  U.S.  Dist.  LEXIS  11878 
(N.D.  Ill.  1999)  (finding  that  a  change  in  payment 
schedule  resulted  in  “satisfaction  and  replacement,” 
and  therefore,  was  a  “refinancing”),  with  Hanson  v. 
Central  Savings  Bk.,  2007  Mich.  App.  LEXIS  920 
(Ct.  App.  MI  2007)  (holding  that  a  consolidation  of 
several  notes,  one  of  which  was  not  originally 
secured  by  the  mortgage,  was  not  a  “refinancing” 
but  a  renewal). 

See  Citizens  S'  Southern  Nat’I  Bank  v.  Scheider, 
228  S.E.2d  611  (Ga.  App.  1976)  (involving  the 
liability  of  a  guarantor);  see  also  Metro  Hampton  Co. 
V.  Dietrich  et  ah,  1999  Mich.  App.  LEXIS  2274  (Ct. 
App.  MI  1999)  (involving  the  liabilities  of 
guarantors). 


shortly  before  the  balloon  comes  due  on 
the  note.  The  modification  may  include 
an  increase  in  the  consumer’s  interest 
rate,  but  may  not  be  a  refinancing  under 
current  Regulation  Z.  Some  creditors 
may  provide  TILA  disclosures  in  these 
circumstances,  but  they  need  not  do  so, 
and  the  protections  in  §  226.35  for 
higher-priced  mortgage  loans  do  not 
apply.  See  73  FR  44522,  44594,  )uly  30, 
2008. 

In*addition,  in  certain  states,  a 
refinancing  may  be  structured  as  a 
modification  to  avoid  State  taxes  on  the 
refinancing.'*^  The  modifications  to  the 
consumer’s  existing  obligation  can  be 
significant,  and  may  even  involve 
substitution  of  a  new  creditor  for  the 
existing  creditor  through  assignment  of 
the  note  before  the  modification  occurs. 
Under  some  states’  laws,  however, 
satisfaction  and  replacement  has  not 
occurred.  These  arrangements  may  help 
the  consumer  avoid  paying  taxes 
associated  with  a  refinancing  in  certain 
states,  but  consumers  are  not  entitled  to 
new  TILA  disclosures  to  help  them  fully 
understand  the  costs  of  the  new 
transaction,  and  may  not  have  a  right  to 
rescind  under  §  226.23  or  the 
protections  in  §  226.35  if  the  modified 
loan  is  a  higher-priced  mortgage  loan. 

The  Board’s  Proposal 

The  Board  is  proposing  a  new 
standard  for  determining  when  new 
disclosures  are  required.  Under  the 
proposal,  new  disclosures  would  be 
required  for  mortgage  transactions  when 
the  existing  parties  agree  to  modify 
certain  key  terms,*such  as  the  interest 
rate  or  loan  amount.  The  proposal 
would  replace  the  existing  standard  of 
“satisfaction  and  replacement,”  which 
requires  an  assessment  of  whether  the 
existing  legal  obligation  is  satisfied  and 
replaced  under  applicable  State  law. 
Instead,  under  the  proposal,  when 
existing  parties  to  a  mortgage 
transaction  agree  to  modify  certain 
terms,  the  creditor  would  have  to  give 
the  consumer  a  complete  new  set  of 
TILA  disclosures.  At  the  same  time,  the 
proposal  would  expressly  provide  that 
changing  certain  other  terms  does  not 
require  new  disclosures,  even  if  the 
existing  obligation  is  satisfied  and 
replaced.  For  non-mortgage 
transactions.  Regulation  Z  continues  to 
rely  upon  satisfaction  and  replacement 
to  determine  whether  a  “refinancing”  of 
the  existing  obligation  between  the  same 


"•^For  example,  New  York’s  mortgage  recording 
tax  rates  are  comparatively  high.  Consolidations, 
extensions,  and  modifications  are  typically  used  to 
allow  consumers  to  avoid  this  tax;  consumers  thus 
pay  taxes  only  to  the  extent  the  refinancing  exceeds 
the  amount  of  the  original  mortgage. 
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parties  is  a  new  transaction  that  requires 
new  disclosures. 

Specifically,  proposed 
§  226.20(a)(ljl(i)  provides  that  a  new 
transaction  results,  and  new  disclosures 
are  required,  when  the  same  creditor 
and  same  consumer  modify  an  existing 
obligation  by:  (1)  Increasing  the  loan 
amount:  (2)  imposing  a  fee  on  the 
consumer  in  connection  with  the 
agreement  to  modify  an  existing  legal 
obligation,  regardless  of  whether  the  fee 
is  reflected  in  an  agreement  between  the 
parties;  (3)  changing  the  loan  term;  (4) 
changing  the  interest  rate;  (5)  increasing 
the  periodic  payment  amount;  (6) 
adding  an  adjustable-rate  feature  or 
other  risk  factor  identified  in  proposed 
§  226.38(d)(l)(iii)  or  226.38(d)(2),  such 
as  a  prepayment  penalty  or  negative 
amortization;  or  (7)  adding  new 
collateral  that  is  a  dwelling  or  real 
property. 

Proposed  §  226.20(a)(l)(ii)  provides 
three  exceptions  to  the  general 
definition  of  a  new  transaction:  (1) 
Modifications  that  occur  as  part  of  a 
court  proceeding;  (2)  modifications  that 
occur  in  connection  with  the 
consumer’s  default  or  delinquency, 
unless  the  loan  amount  or  interest  rate 
is  increased,  or  a  fee  is  imposed  on  the 
consumer  in  connection  with  the 
modification;  and  (3)  modifications  that 
decrease  the  interest  rate  with  no 
additional  modifications  to  terms  other 
than  a  decrease  in  the  periodic  payment 
amount,  an  extension  of  the  loan  term, 
or  both,  and  where  no  fee  is  imposed  on 
the  consumer. 

Proposed  §  226.20(a)(l)(iii)  defines 
the  term  “same  creditor”  for  purposes  of 
proposed  §  226.20(a)(1).  These  proposed 
provisions  are  explained  in  further 
detail  below. 

Benefits  of  the  proposal.  The  proposal 
is  intended  to  bring  uniformity  to 
creditors’  practices,  to  facilitate 
compliance,  and  to  ensure  that 
consumers  receive  disclosures  in  all 
cases  in  which  the  loan  terms  change 
significantly,  risky  features  are  added, 
or  fees  are  imposed  in  connection  with 
a  modification.  In  addition,  if  the 
transaction  is  a  higher-priced  mortgage 
loan,  the  proposal  ensures  that  the 
consumer  will  receive  the  protections  in 
§  226.35,  including  the  requirement  that 
the  creditor  assess  the  consumer’s 
ability  to  repay  the  loan.  Proposed 
§  226.20(a)(1)  is  intended  to  ensure 
more  consistent  application  of  TILA  and 
Regulation  Z  and  to  diminish  possible 
circumvention  of  the  disclosure 
requirements.  Moreover,  the  proposal 
should  facilitate  compliance  and 
enforcement  because  creditors  and 
examiners  would  no  longer  need  to 
monitor  and  apply  State  case  law  to 
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each  transaction  to  determine  whether 
the  transaction  requires  new 
disclosures. 

The  Board  believes  that  when  the 
same  parties  to  an  existing  closed-end 
mortgage  transaction  agree  to  modify 
key  terms,  the  modification  is  the 
functional  equivalent  of  a  “refinancing,” 
and  therefore,  should  be  treated  as  a 
new  credit  transaction  under  TILA  and 
Regulation  Z.  To  further  TILA’s  purpose 
of  promoting  the  informed  use  of  credit, 
this  proposal  requires  that,  in  defined 
circumstances,  consumers  receive  new 
TILA  disclosures  to  help  them  decide 
whether  to  proceed  with  a  modification 
or  to  shop  and  compare  other  available 
credit  options. 

In  particular,  the  proposed  rule  would 
ensure  that  consumers  receive 
important'information  about 
modifications  to  key  terms  of  their 
existing  mortgage  obligation,  such  as  . 
taking  on  new  debt,  a  change  in  the 
interest  rate,  or  the  addition  of  a  risky 
feature  (e.g.,  a  prepayment  penalty),  and 
the  costs  assessed  by  creditors  to  modify 
these  terms.  These  modifications  would 
also  be  highlighted  in  the  revised  TILA 
disclosures  that  the  Board  published  for 
comment  in  August  2009.  See  74  FR 
43232,  Aug.  26,  2009.  Thus,  the  revised 
disclosures  assure  a  meaningful 
disclosure  of  credit  terms  to  apprise 
consumers  of  the  impact  that 
modifications  have  on  their  existing 
credit  terms  and  the  costs  of  the 
transaction,  and  to  enable  them  to 
compare  the  modified  terms  to  other 
credit  options. 

The  Board  believes  that  removing  the 
standard  of  “satisfaction  and 
replacement”  to  determine  whether  a 
modification  results  in  a  “new  credit 
transaction”  under  TILA  and  Regulation 
Z  will  facilitate  compliance  and 
diminish  creditors’  ability  to  circumvent 
TILA  and  Regulation  Z  requirements. 
The  proposed  rule,  however,  would  not 
limit  states’  ability  to  set  their  own 
standards  for  determining  when 
recording  taxes  are  required  or  for 
ordering  lien  priorities. 

Impact  of  proposal  on  existing 
mortgage  market.  The  Board  recognizes 
that  proposed  §  226.20(a)(1)  is 
comprehensive  and  would  increase  the 
number  of  transactions  requiring  new 
disclosures.'*'*  Most  changes  in  terms 


■**  The  Board  estimates  that  the  number  of 
refinancings  that  occur  annually  with  the  same 
creditor,  and  which  would  be  impacted  by  this 
proposal,  represents  approximately  26%  of  all  loans 
made  in  the  mortgage  market.  This  figure  was 
calculated  by  taking  a  sample  of  refinancing 
transactions  that  occurred  between  2003  and  2008 
from  the  database  of  one  of  the  three  national 
consumer  reporting  agencies,  and  identifying  those 
transactions  that  used  the  same  mortgage  subscriber 
code. 
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that  are  now  only  “modifications” 
would  be  new  transactions.  For 
example,  the  Board  estimates  in  those 
states  where  refinancings  are  commonly 
structured  as  modifications  or 
consolidations  to  avoid  State  mortgage 
recording  taxes,  such  as  New  York  and 
Texas,  the  number  of  transactions 
requiring  new  TILA  disclosures  could 
potentially  double. The  Board  does 
not  believe,  however,  that  consumers 
located  in  these  states  would  be  unable 
to  refinance  their  mortgages  simply 
because  creditors  would  be  required  to 
provide  TILA  disclosures  under  the 
proposal.  The  Board  recognizes  that 
requiring  new  TILA  disclosures  in  these 
cases  would  increase  costs  to  creditors, 
and  that  these  costs  would  be  passed  on 
to  consumers.  However,  outreach 
conducted  by  the  Board  for  this 
proposal  revealed  that  some  large 
creditors  in  these  states  currently 
provide  consumers  with  TILA 
disclosures,  regardless  of  whether  the 
transaction  is  classified  as  a 
“refinancing”  for  purposes  of 
§  226.20(a).  In  this  regard,  the  proposal 
appears  to  align  with  current  industry 
practice.  In  addition,  the  Board 
emphasizes  that  the  proposal  is  not 
intended  to  affect  applicable  State  law 
as  it  relates  to  the  note  and  mortgage,  or 
other  matters.  For  example,  the  proposal 
would  not  limit  states’  ability  to  impose 
standards  for  determining  when 
recording  taxes  are  required  or  the 
ordering  of  lien  priorities. 

The  Board  also  recognizes  that  some 
creditors  might  decline  to  make  some 
modifications  that  are  beneficial  for 
consumers  because  of  the  burden  of 
giving  new  TILA  disclosures  and  the 
potential  exposure  to  TILA  remedies  for 
errors,  including  rescission.  The 
proposal  seeks  to  address  this  issue  by 
providing  several  clear  exceptions.  For 
example,  agreements  made  in 
connection  with  consumers’ 
delinquency  or  default  on  existing 
obligations  do  not  require  new 
disclosures,  unless  the  loan  amount  or 
interest  rate  increases,  or  a  fee  is 
imposed  on  the  consumer  in  connection 
with  the  agreement.  This  exception  is 
intended  to  ensure  that  creditors  are  not 
discouraged  from  offering  workouts  to 
consumers  at  risk  of  losing  their  homes 
and  who  likely  do  not  have  other  credit 


‘*5  This  figure  was  determined'by  comparing  the 
share  of  reported  refinancing  activity  {obtained 
from  credit  record  data  reported  under  HMDA  for 
2008)  of  counties  located  within  New  York  and 
Texas  to  counties  directly  bordering  those  states. 
The  number  of  refinancings  reported  in  2008  for 
New  York  was  95,434,  and  for  Texas,  141,733. 
Under  the  proposal,  the  number  of  refinancings 
reported  could  increase  up  to  190,868  and  283,466, 
for  New  York  and  Texas,  respectively. 
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options.  In  addition,  the  proposal 
provides  exceptions  for  judicial 
proceeding  workouts,  and  for  decreases 
in  the  interest  rate  that  lower  the 
periodic  payment  amount  or  lengthen 
the  loan  term  hut  do  not  involve  an 
additional  fee.  The  Board  notes  that  the 
utility  of  some  of  these  exceptions  is 
limited  hy  the  requirement  that  the 
creditor  not  impose  a  fee  on  the 
consumer  in  connection  with  the 
agreement  to  modify  the  existing 
obligation.  The  Board  is  seeking 
comment  on  the  scope  of  the  fee 
restriction.  See  section-hy-section 
analysis  of  proposed  §  226.20{a)(l)(i)(B) 
discussing  fees,  and  §  226.20(a)(lKii), 
discussing  exceptions. 

Moreover,  under  the  proposal,  some 
modifications  to  the  terms  of  an  existing 
legal  obligation  would  not  be  new 
transactions  under  TILA  and  Regulation 
Z,  even  if  State  law  treats  the  existing 
obligation  as  being  satisfied  and 
replaced.  For  example,  a  change  in  the 
payment  schedule  that  permits  the 
consumer  to  make  bi-weekly  rather  than 
monthly  payments  would  not  require 
new  TILA  disclosures  if  no  other 
modification  identified  under  the 
proposed  definition  of  new  transaction 
occurred,  even  if  applicable  State  law 
treats  the  modification  as  a  new 
transaction. 

Certain  informal  arrangements  by  the 
same  parties  also  remain  outside  the 
scope  of  the  proposed  definition  of  new 
transaction  for  mortgages.  Generally,  a 
change  to  the  terms  of  the  legal 
obligation  between  the  parties  requires 
new  disclosures.  See  §  226.17(c)(1)  and 
corresponding  commentary.  The  “legal 
obligation”  is  determined  by  applicable 
State  law  or  other  law,  and  is  normally 
presumed  to  be  contained  in  the  note  or 
contract  that  evidences  the  agreement. 
See  comment  17(c)(l)-2.  Thus,  if  an 
arrangement  between  the  same  parties 
does  not  rise  to  the  level  of  a  change  to 
the  terms  of  the  legal  obligation  under 
applicable  State  law  (i.e.,  a  change  as 
evidenced  in  the  note  or  contract,  or  by 
separate  agreement),  then  new 
disclosures  would  not  be  required  under 
proposed  §  226.20(a)(l)(i).  However,  in 
all  cases  where  a  fee  is  imposed  on  the 
consumer  in  connection  with  the 
arrangement,  a  new  transaction 
requiring  new  disclosures  occurs  under 
proposed  §  226.20(a)(l)(i),  regardless  of 
whether  the  fee  is  reflected  in  any 
agreement  between  the  parties.  See 
proposed  §  226.20(a)(l)(i)(B)  regarding 
fees.  For  example,  new  disclosures 
would  not  be  required  if  a  creditor 
informally  permits  the  consumer  to 
defer  payments  owed  on  an  obligation 
from  time  to  time,  for  instance  to 
account  for  holiday  seasons.  Under  the 


same  example,  however,  if  a  creditor 
imposes  a  fee  on  the  consumer  in 
connection  with  the  arrangement,  a  new 
transaction  requiring  new  disclosures 
would  result  under  proposed 
§  226.20(a)(l)(i),  regardless  of  whether 
the  fee  is  reflected  in  any  agreement 
between  the  parties. 

As  discussed  more  fully  below,  the 
scope  of  proposed  §  226.20(a)(l)(i)  is 
comprehensive  and  would  increase  the 
number  of  modifications  that  would 
result  in  new  transactions  subject  to  the 
right  of  rescission.  The  Board  solicits 
comment  on  whether  the  features 
identified  under  proposed 
§  226.20(a)(l)(i)(A)-(G)  that  would 
trigger  new  disclosures,  and  other 
applicable  requirements  under  TILA 
and  Regulation  Z,  such  as  rescission,  are 
appropriate,  including  comment  on 
whether  the  scope  of  the  rule  should  be 
narrower  or  broader. 

Authority.  The  Board  is  proposing  to 
revise  when  modifications  to  terms  of 
an  existing  legal  obligation  result  in  a 
new  credit  transaction  that  requires  new 
TILA  disclosures  pursuant  to  its 
authority  under  TILA  Section  105(a).  15 
U.S.G.  1604(a).  TILA  Section  105(a) 
authorizes  the  Board  to  prescribe 
regulations  and  make  adjustments  or 
exceptions  necessary  or  proper  to  carry 
out  TILA’s  purposes,  which  include 
informing  consumers  about  their  credit 
terms  and  helping  them  shop  for  credit, 
to  prevent  circumvention  or  evasion,  or 
to  facilitate  compliance.  TILA  Section 
102;  15  U.S.G.  1601(a),  1604(a). 

Scope  of  proposed  §  226.20(a)(1). 
Proposed  §  226.20(a)(1)  applies  only  to 
closed-end  mortgage  transactions 
secured  by  real  property  or  dwellings, 
including  vacant  land  and  construction 
loans.  Govering  these  transactions 
would  be  consistent  with  the  Board’s 
August  2009  Glosed-End  Proposal  to 
improve  disclosure  requirements  and 
provide  other  substantive  consumer 
protections  for  closed-end  mortgages 
secured  by  real  property  or  a  dwelling. 
See  74  FR  43232,  Aug.  26,  2009;  73  FR 
44522,  July  30,  2008. 

The  Board  is  not  aware  of  concerns 
with  the  existing  “refinancing” 
definition  as  it  relates  to  non-mortgage 
transactions.  Thus,  for  closed-end  non¬ 
mortgage  transactions,  current 
§  226.20(a)  would  be  redesignated  as 
§  226.20(a)(2)  and  would  continue  to 
provide  that  a  “refinancing”  is  a  new 
transaction  that  occurs  upon 
“satisfaction  and  replacement,”  as 
discussed  in  further  detail  below.  The 
Board  will  determine  whether  pfoposed 
§  226.20(a)(1)  should  also  extend  to  non¬ 
mortgage  credit  in  the  next  phase  of  the 
Board’s  Regulation  Z  review. 


Definitions  for  proposed 
§  226.20(a)(  1 ).  Existing  §  226.20(a) 
provides  that  the  “same  creditor”  is  the 
original  creditor,  holder  or  servicer.  See 
comment  20(a)-5.  Proposed 
§  226.20(a)(l)(iii)  defines  “same 
creditor”  as  the  current  holder  of  the 
original  obligation  or  the  servicer  acting 
on  behalf  of  the  current  holder. 

Proposed  section  226.20(a)(1)  applies 
to  creditors.  Under  TILA  Section  103(f), 
a  person  is  a  “creditor”  when  it  extends 
consumer  credit  and  is  the  person  to 
whom  the  debt  is  originally  payable 
(i.e.,  the  original  creditor).  15  U.S.G. 
1602(f);  §  226.2(a)(17).  “Gredit”  is 
defined  as  “the  right  granted  by  a 
creditor  to  a  debtor  to  defer  payment  of 
debt  or  to  incur  debt  and  defer  its 
payment.”  TILA  Section  103(e);  15 
U.S.G.  1602(e);  §  226.2(a)(14).  The  Board 
believes  that  any  person  who  makes 
significant  changes  to  the  terms  of  an 
existing  legal  obligation,  such  as  the 
interest  rate  or  the  loan  amount,  engages 
in  extending  credit  to  the  consumer  by 
continuing  the  extension  of  debt  on 
different  terms  and,  therefore,  is  a 
“creditor”  under  TILA.  Thus,  pursuant 
to  its  authority  under  Section  105(a),  the 
Board  proposes  under  §  226.20(a)(1)  to 
treat  the  current  holder  or  servicer  as  a 
creditor  when  it  modifies  key  terms  to 
the  existing  obligation,  whether  the 
current  holder  is  the  original  creditor, 
an  assignee  or  the  servicer.  15  U.S.G. 
1604(a).  For  a  discussion  of  differences 
between  this  proposal  and  the  Secure 
and  Fair  Enforcement  for  Mortgage 
Licensing  Act  (the  SAFE  Act),'*®  see 
“Impact  of  Proposed  §  226.20(a)(1)  on 
Other  Rules,”  below. 

20(a)(l)(i) 

Modifications  to  Terms — Mortgages 

Proposed  §  226.20(a)(l)(i)  provides 
that,  for  an  existing  closed-end  mortgage 
loan  secured  by  real  property  or  a 
dwelling  subject  to  TILA  and  Regulation 
Z,  a  new  transaction  requiring  new 
disclosures  occurs  when  the  same 
creditor  and  same  consumer  agfee  to 
modify  the  terms  of  an  existing 
obligation  by:  (1)  Increasing  the  loan 
amount;  (2)  imposing  a  fee  on  the 
consumer  in  connection  with  the 
modification  of  an  existing  legal 
obligation,  regardless  of  whether  the  fee 
is  reflected  in  any  agreement  between 
the  parties;  (3)  changing  the  loan  term; 
(4)  changing  the  interest  rate;  (5) 
increasing  the  periodic  payment 
amount;  (6)  adding  an  adjustable-rate 
feature  or  other  risk  factor  identified  in 


‘•''The  SAFE  Act  is  contained  in  Sections  1501 
through  1517  of  the  Housing  and  Economic 
Recovery  Act  of  2008,  Pub.  L.  110-289  (July  30, 
2008).  codified  at  12  U.S.G.  5101-5116. 
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proposed  §*226.38(d)(l)(iii)  or 
226.38(d)(2);  or  (7)  adding  new 
collateral  that  is  a  dwelling  or  real 
property.  Each  of  these  modifications  to 
terms  is  discussed  helow. 

Proposed  comment  20(a)(l)(i)-l 
provides  guidance  about  the  scope  of 
§  226.20(a)(1).  Proposed  §  226.20(a)(1) 
applies  only  to  certain  modifications  to 
an  existing  legal  obligation  that  are 
made  by  the  same  creditor  (i.e.,  the 
current  holder  or  the  servicer  acting  on 
behalf  of  the  current  holder).  This 
comment  also  clarifies  that  all  other 
creditors  are  not  subject  to 
§  226.20(a)(1),  but  must  provide  TILA 
disclosures  when  entering  into  an 
agreement  to  extend  credit  covered  by 
TILA,  and  are  subject  to  all  other 
applicable  provisions  of  TILA  and 
Regulation  Z. 

Proposed  comment  20(a)(l)(i)-2 
provides  that  when  the  same  creditor 
and  same  consumer  modify  a  term  or 
add  a  condition  that  is  not  identified 
under  proposed  §  226.20(a)(l)(i),  such  a 
modification  is  not  a  new  transaction 
and  therefore,  new  TILA  disclosures  are 
not  required.  Proposed  comment 
20(a)(l)(i)-2  provides  as  an  example,  a 
rescheduling  of  payments  under  an 
existing  obligation  from  monthly  to  bi¬ 
weekly  with  no  other  modifications  to 
the  terms  listed  under 
§226.20(a)(l)(i)(A)-(G). 

Proposed  comment  20(a)(l)(i)-2  also 
provides  that  §  226.20(a)(1)  applies  only 
if  the  modification  to  terms  rises  to  the 
level  of  a  change  to  the  terms  of  an 
existing  legal  obligation,  as  defined 
under  applicable  State  law,  unless  a  fee 
is  imposed  on  the  consumer.  Generally, 
a  change  to  the  terms  of  the  legal 
obligation  between  the  parties  requires 
new  disclosures.  See  §  226.17(c)(1)  and 
corresponding  commentary.  The  “legal 
obligation”  is  determined  by  applicable 
State  law  or  olher  law,  and  is  normally 
presumed  to  be  contained  in  the  note  or 
contract  that  evidences  the  agreement. 
See  comment  17(c)(l)-2.  If  the 
modificabon  does  not  rise  to  the  level 
of  a  change  to  the  terms  of  the  legal 
obligation  under  applicable  State  law, 
then  new  disclosures  would  not  be 
required  under  proposed 
§  226.20(a)(l)(i),  unless  a  fee  is  imposed. 
However,  in  all  cases  where  a  fee  is 
imposed  on  the  consumer  in  connection 
with  the  modification,  a  new  transaction 
requiring  new  disclosures  occurs, 
regardless  of  whether  the  fee  is  reflected 
in  any  agreement  between  the  parties. 
See  proposed  §  226.20(a)(l)(i)(B). 
Proposed  comment  20(a)(l)(i)-2 
provides  several  examples  of  informal 
arrangements  that  would  not  be  new 
transactions  under  proposed 
§  226.20(a)(1). 


Proposed  comment  20(a)(l)(i)-3 
clarifies  that  a  new  transaction  requires 
the  creditor  to  provide  the  consumer 
with  a  complete  set  of  new  disclosures 
and  also  to  comply  with  other 
applicable  provisions  of  Regulation  Z, 
such  as  the  protections  in  §  226.35  for 
higher-priced  mortgage  loans  and  the 
notice  of  rescission  in  §  226.23(b). 
Proposed  comment  20(a)(l)(i)-3 
provides  several  examples  of  when 
other  applicable  provisions  of 
Regulation  Z,  such  as  the  rescission 
notice  requirements  under  proposed 
§  226.23(b),  may  apply. 

For  mortgage  transactions  subject  to 
TILA  and  Regulation  Z,  applicable 
disclosures  must  be  provided  in 
accordance  with  specific  timing 
requirements.  For  example,  under 
proposed  §  226.19(a),  creditors  must 
mail  or  deliver  an  early  disclosure  of 
credit  terms  to  the  consumer  within 
three  business  days  after  the  creditor 
receives  an  application  and  at  least 
seven  business  days  before 
consummation,  and  before  a  fee  is 
imposed  on  the  consumer  other  than  a 
fee  for  obtaining  the  consumer’s  credit 
history.  Proposed  comment  20(a)(l)(i)-4 
provides  guidance  to  creditors  on  when 
a  written  application  is  received  for  a 
new  transaction  for  purposes  of  meeting 
the  timing  requirements  for  disclosures 
under  TILA  and  Regulation  Z.  Proposed 
comment  20(a)(l)(i)-4  cross  references 
existing  comment  19(a)(l)(i)-3  (due  to 
technical  revisions,  now  proposed 
comment  19(a)(l)(i)-2),  which  states 
that  creditors  may  rely  on  RESPA  and 
Regulation  X  in  deciding  when  a 
“written  application”  is  received, 
regardless  of  whether  the  transaction  is 
subject  to  RESPA. 

The  Board  is  aware  that  consumers 
may  not  always  formally  apply  for  a 
modification  of  the  terms  of  an  existing 
obligation.  In  many  cases,  the  creditor 
may  have  in  its  possession  the 
information  in  the  definition  of 
“application”  under  RESPA  and 
Regulation  X  (e.g.,  the  consumer’s  name, 
monthly  income,  or  property  address). 
See  12  CFR  3500.2(b).  Therefore, 
proposed  comment  20(a)(l)(i)-4  also 
provides  that  an  application  is  deemed 
received  in  those  instances  where  the 
creditor  has  the  information  necessary 
to  constitute  an  “application”  as  defined 
under  RESPA  and  Regulation  X, 
whether  the  creditor  requests  the 
information  from  the  consumer  anew  or 
uses  information  on  file. 

Proposed  comment  20(a)(l)(i)-5 
clarifies  that  if,  before  the  time  period 
provided  for  the  early  disclosure 
requirement  expires,  the  creditor 
decides  it  will  not  or  cannot  make  the 
modification  requested  or  the  consumer 


withdraws  the  application,  then  the 
creditor  need  not  make  the  early 
disclosure  of  credit  terms  required  by 
§  226.19(a)(l)(i).  This  proposed 
comment  also^cross  references  ECOA 
and  Regulation  B  regarding  adverse 
action  notice  requirements,  which  may 
apply.  See  12  GFR  202.9(a). 

Increase  in  the  loan  amount. 

Proposed  §  226.20(a)(l)(i)(A)  provides 
that  a  new  transaction  occurs  when  the 
loan  amount  is  increased.  “Loan 
amount”  is  defined  under  proposed 
§  226.38(a)(1)  as  “the  principal  amount 
the  consumer  will  borrow  as  reflected  in 
the  loan  contract,”  and  would  be 
required  to  be  disclosed  on  the  revised 
mortgage  disclosures  published  in  the 
Board’s  August  2009  Closed-End 
Proposal.  See  74  FR  43292,  Aug.  26, 

2009.  An  increase  in  the  loan  amount 
represents  new  debt  secured  by  the 
consumer’s  real  estate  or  dwelling. 

Thus,  an  increase  in  the  loan  amount 
presents  risk  to  the  consumer  and  merits 
new  disclosures  and  the  protections 
afforded  by  Regulation  Z. 

Under  proposed  §  226.20(a)(l)(i)(A), 
the  new  loan  amount  would  include  any 
cost  of  the  transaction  that  is  financed, 
but  exclude  amounts  attributable  to 
capitalization  of  arrearages  and  funds 
advanced  for  existing  or  newly 
established  escrow  accounts.  Proposed 
comment  20(a)(l)(i)(A)-l  clarifies  that 
an  increase  in  the  loan  amount  occurs 
for  purposes  of  §  226.20(a)(1)  when  the 
new  loan  amount  exceeds  the  unpaid 
principal  balance  plus  any  earned 
unpaid  finance  charge  or  earned  unpaid 
non-finance  charge  (e.g.,  a  late  fee)  on 
the  existing  obligation.  Under  the 
proposal,  even  if  a  fee  is  not  part  of  the 
new  loan  amount,  it  would  nevertheless 
result  in  a  new  transaction  that  requires 
new  disclosures.  For  example,  if  a 
creditor  imposes  an  application  or 
modification  fee  on  the  consumer  in 
connection  with  the  agreement  to 
modify  terms  of  an  existing  obligation, 
and  the  consumer  pays  that  fee  directly 
in  cash,  a  new  transaction  requiring  new 
disclosures  would  occur.  See  proposed 
§  226.20(a)(l)(i)(B)  for  further  discussion 
of  fees  imposed  on  the  consumer  in 
connection  with  the  agreement, 
resulting  in  a  new  transaction  requiring 
new  disclosures. 

Proposed  comment  20(a)(l)(i)(A)-2 
provides  that  an  increase  in  the  loan 
amount  includes  any  costs  of  the 
transaction,  such  as  points,  attorney’s 
fees,  or  title  examination  and  insurance 
fees  that  are  financed  by  the  consumer, 
and  provides  an  example  of  a 
transaction  where  the  loan  amount  is 
increased  because  fees  are  paid  from 
loan  proceeds. 
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Proposed  comment  20(a)(l](i)(A)-3 
clarifies  that  amounts  that  are  advanced 
to  the  consumer  to  fund  either  an 
existing  escrow  account,  or  a  newly 
established  escrow  account,  are  not 
considered  in  determining  whether  an 
increase  in  loan  amount  has  occurred 
under  proposed  §  226.20(a)(1).  RESPA 
limits  the  amount  creditors  may  collect 
for  escrows,  and  therefore,  it  is  unlikely 
that  large  advances  will  he  financed  into 
the  loan  amount  to  establish  or  fund  an 
escrow  account.  See  24  CFR 
3500.17(c)(l)-(9),  (f),  and  (g).  In 
addition,  the  Board  believes  that  a 
creditor  is  unlikely  to  establish  an 
escrow  account  without  first  notifjdng 
the  consumer.  Thus,  the  Board  believes 
that  any  benefit  of  new  TILA  disclosures 
in  these  instances  is  outweighed  by  the 
burden  imposed  on  creditors. 

,  The  Board  solicits  comment  on 
whether  to  provide  that  a  de  minimis 
increase  in  the  loan  amount  owed  on 
the  existing  legal  obligation  would  not 
trigger  a  requirement  to  give  new 
disclosures.  If  the  Board  chose  to 
establish  a  de  minimus  increase,  should 
the  increase  be  stated  in  terms  of  a 
dollar  amount,  a  percentage  of  the  loan, 
or  both?  What  increase  in  the  loan 
amount  should  be  considered  de 
minimus'? 

Fees  imposed  on  the  consumer. 
Proposed  §  226.20(a)(l)(i)(B)  provides 
that  a  new  transaction  occurs  when  a 
creditor  imposes  a  fee  on  the  consumer 
in  connection  with  a  modification.  The 
Board  believes  that  including  the 
imposition  of  fees  as  an  action  that 
results  in  a  new  transaction  is 
appropriate  to  ensure  that  consumers 
receive  important  information  about  the 
terms  and  fees  relating  to  the 
transaction.  On  the  revised  mortgage 
disclosures  published  in  the  Board’s 
August  2009  Closed-End  Proposal,  costs 
of  the  transaction  would  be  disclosed  as 
“total  settlement  charges,”  together  with 
required  statements  regarding  the 
amount  of  charges  included  in  the  loan 
amount.  See  74  FR  43292,  Aug.  26, 

2009.  Thus,  providing  new  TILA 
disclosures  when  consumers  must  pay  a 
fee  in  connection  with  modifying  a  term 
of  the  existing  obligation  would  ensure 
that  consumers  are  aware  of  and  review 
cost  information  associated  with  the 
modification.  In  this  way,  consumers 
would  have  a  meaningful  opportunity  to 
shop  and  compare  other  available  credit 
options. 

Proposed  comment  20(a)(l)(i)(B)-l 
clarifies  that  a  fee  imposed  on  the 
consumer  in  connection  with  a 
modification  of  an  existing  legal 
obligation  need  not  be  part  of  a 
contractual  arrangement  between  the 
parties  to  result  in  a  new  transaction 
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under  §  226.20(a)(l)(i)(B).  For  example, 
a  creditor  may  impose  an  application 
fee  on  the  consumer,  but  not  reference 
that  fee  in  the  existing  agreement  or  the 
agreement  to  modify  the  terms  of  an 
existing  obligation.  Under  the  proposal, 
imposing  an  application  fee  would 
result  in  a  new  transaction  requiring 
new  disclosures. 

Proposed  comment  20(a)(l)(i)(B)-2 
provides  guidance  that  fees  imposed  on 
the  consumer  in  connection  with  the 
agreement  include  any  fee  that  the 
consumer  pays  out-of-pocket  or  from 
loan  proceeds.  Proposed  comment 
20(a)(l)(i)(B)-2  also  provides  examples 
of  fees  under  §  226.20(a)(l)(i)(B),  such  as 
points,  underwriting  fees,  and  new 
insurance  premiums.  The  commentary 
further  clarifies  that  charging  insurance 
premiums  to  continue  insurance 
coverage  does  not  constitute  imposing  a 
fee  on  the  consumer  under  proposed 
§  226.20(a)(l)(i)(B).  For  example,  where 
a  creditor  charges  premiums  for  the 
continuation  of  insurance  coverage,  but 
does  not  increase  the  premiums  for 
existing  hazard  insurance  or  require 
increased  property  insurance  amounts, 
such  costs  are  not  considered  fees 
imposed  on  the  consumer  in  connection 
with  the  agreement.  Proposed  comment 
20(a)(l)(i)(B)-3  states  that  creditors  may 
rely  on  proposed  comment  19(a)(l)(i)-2 
to  determine  when  an  application  is 
received  for  a  new  transaction  subject  to 
proposed  §  226.20(a)(1). 

The  Board  recognizes  that  including 
any  fee  imposed  on  the  consumer  in 
connection  with  the  modification  as  an 
event  triggering  disclosures  will  likely 
result  in  a  significant  number  of 
modifications  being  deemed  “new  credit 
transactions”  under  TILA.  The  Board 
solicits  comment  on  the  proposed  scope 
of  §  226.20(a)(l)(i)(B)  regarding  fees. 
Specifically,  the  Board  seeks  comment 
on  whether  fees  imposed  on  consumers 
in  connection  with  a  modification 
should  include  all  costs  of  the 
transaction  or,  for  example,  only  those 
fees  that  are  retained  by  creditors  or 
their  affiliates.  Should  the  rule  further 
provide  that  §  226.20(a)(l)(i)(B)  does  not 
cover  those  instances  where  only  a  de 
minimis  fee  is  retained  by  the  creditor? 
What  fee  amount  should  be  considered 
de  minimis?  And,  should  a  de  minimis 
fee  be  stated  in  terms  of  a  dollar 
amount,  a  percentage  of  the  loan,  or 
both? 

As  discussed  in  greater  detail  below, 
the  Board  proposes  several  exceptions 
to  the  general  definition  of  “new 
transaction.”  For  example,  agreements 
entered  into  in  connection  with  the 
consumer’s  delinquency  or  default  on 
the  existing  obligation,  or  modifications 
that  decrease  the  rate  are  generally  not 


“new  transactions”  under  the  proposal. 
See  proposed  §  226.20(a)(l)(ii)(B)  and 
(C)  discussing  these  exceptions. 

However,  these  exceptions  are 
unavailable  if  a  creditor  imposes  a  fee 
on  the  consumer  in  connection  with  the 
agreement  to  modify  the  existing  legal 
obligation.  The  Board  is  aware  that 
when  creditors  modify  existing 
obligations  in  these  instances, 
reasonable  fees  may  be  necessary  to 
underwrite  and  process  the  loan 
modification,  and  that  requiring 
creditors  to  give  a  fidl  set  of  new 
disclosures  for  imposing  these  fees  may 
discourage  creditors  from  offering 
beneficial  arrangements  to  consumers. 
Thus,  the  Board  solicits  comment  on 
whether  an  exception  should  be  made 
for  reasonable  fees  imposed  in 
connection  with  these  modifications. 
What  types  of  fees,  if  any,  are  necessary 
for  these  modifications  and  thus  should 
be  permitted  under  these  exceptions, 
and  in  what  amounts?  Are  commenters 
aware  of  abuses  concerning  these  types 
of  fees,  suggesting  that  they  should  not 
be  permitted?  Should  the  amount  of  any 
fee  permitted  under  these  exceptions  be 
stated  in  terms  of  a  dollar  amount,  a 
percentage  of  the  loan,  or  both?  The 
Board  also  seeks  comment  on  whether 
adopting  two  separate  approaches 
regarding  fees  unnecessarily 
complicates  the  regulatory  scheme 
under  TILA  and  Regulation  Z,  and 
whether  creditors  would  take  advantage 
of  any  exception  provided  for  fees. 

Change  in  the  loan  term.  Under 
proposed  §  226.20(a)(l)(i)(C),  a  new 
transaction  occurs  when  the  creditor 
modifies  the  loan  term  of  the  existing 
obligation.  That  is,  a  new  transaction 
requiring  new  disclosures  would  occur 
where  the  maturity  date  of  the  new 
transaction  will  occur  earlier  or  later 
than  the  maturity  date  of  the  existing 
legal  obligation.  The  loan  term  is  a  key 
piece  of  information  that  consumers 
should  be  aware  of  when  evaluating  a 
loan  offer,  as  shown  by  the  Board’s 
consumer  testing,  and  would  be 
disclosed  on  the  revised  mortgage 
disclosures  published  in  the  Board’s 
August  2009  Closed-End  Proposal.  See 
74  FR  43292,  43299  Aug.  26,  2009. 
Changing  the  amortization  period  of  a 
loan  can  significantly  impact  the  total 
interest  that  a  consumer  must  pay  over 
the  life  of  the  mortgage.  Thus,  the  Board 
believes  that  consumers  should  receive 
new  TILA  disclosures  to  compare  the 
total  cost  (expressed  as  the  APR) 
associated  with  modifying  the  existing 
obligation  over  an  extended  or 
shortened  period  of  time. 

Proposed  comment  20(a)(l)(i)(C)-l 
clarifies  that  a  change  in  the  loan  term 
occurs  when  the  maturity  date  of  the 
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new  transaction  is  earlier  or  later  than 
the  maturity  date  of  the  existing 
obligation,  and  provides  an  example  of 
a  change  in  the  loan  term  that  would 
result  in  a  new  transaction.  Proposed 
comment  20(a)(l)(i)(C)-l  also  cross 
references  proposed  §  226.38(a)  for  the 
meaning  of  “loan  term.” 

Change  in  the  interest  rate.  Proposed 
§  226.20(a)(l)(i)(D)  provides  that  a  new 
transaction  occurs  when  the  creditor 
changes  the  contractual  interest  rate  of 
the  existing  obligation.  The  interest  rate 
is  one  of  the  most  important  pieces  of 
information  provided  to  consumers,  as 
shown  by  the  Board’s  consumer  testing, 
and  would  be  required  to  be  disclosed 
on  the  revised  mortgage  disclosures 
published  in  the  Board’s  August  2009 
Closed-End  Proposal.  See  74  FR  43239, 
43299  Aug.  26,  2009.  A  change  in  the 
interest  rate  may  increase  or  decrease 
the  cost  of  the  loan  and  periodic 
payment  obligation.  In  either  case,  the 
Board  believes  that  consumers  may 
wish  to  explore  other  credit  alternatives 
before  agreeing  to  a  rate  change,  and 
therefore  should  receive  TILA 
disclosures  before  agreeing  to  the 
change. 

Proposed  comment  20(a)(l)(i)(D)-l 
clarifies  that,  to  determine  whether  an 
increase  or  decrease  in  rate  occurs,  the 
creditor  should  compare  the  interest 
rate  of  the  new  obligation  (the  fully- 
indexed  rate  for  an  ARM)  to  the  interest 
rate  for  the  existing  obligation  that  is  in 
effect  within  a  reasonable  period  of 
time — for  example,  30  calendar  days. 

The  comment  also  gives  examples  of 
when  a  change  in  rate  does  and  does  not 
occur.  Proposed  comment  20(a)(l)(i)(D)- 
2  clarifies  that  a  rate  change  stemming 
from  changes  in  the  index,  margin,  or 
rate  does  not  result  in  a  new  transaction 
under  proposed  §  226.20(a)(1)  if  these 
changes  were  disclosed  as  part  of  the 
existing  obligation,  and  provides  an 
example.  Proposed  comment 
20(a)(l)(i)(D)-2  clarifies  further  that  if 
the  rate  feature  was  not  previously 
disclosed,  a  modification  to  the  rate 
would  be  a  new  transaction  requiring 
new  disclosures  under  proposed 
§226.20(a)(l)(i). 

Increase  in  the  periodic  payment 
amount.  Proposed  §  226.20(a)(l)(i)(E) 
provides  that  a  new  transaction  occurs 
when  the  same  creditor  increases  the 
periodic  payment  amount  owed  on  an 
existing  legal  obligation.  Consumer 
testing  consistently  showed  that 
consumers  shop  for  and  evaluate  a 
mortgage  based  on  the  monthly  or 
periodic  payment,  as  well  as  the  interest 
rate.  See  74  FR  43239,  43299,  Aug.  26, 
2009.  The  monthly  payment  helps 
consumers  to  determine  whether  they 
can  afford  the  loan,  and,  accordingly. 


must  be  highlighted  on  the  proposed 
mortgage  disclosures  published  in  the 
Board’s  August  2009  Closed-End 
Proposal.  In  keeping  with  the  Board’s 
findings  about  the  importance  of  the 
periodic  payment  amount  to  consumers, 
the  Board  believes  that  consumers 
should  receive  a  new  TILA  disclosure 
before  agreeing  to  an  increase  in  their 
monthly  or  other  periodic  payment 
obligation. 

The  Board  solicits  comment  on 
whether  consumers  would  benefit  from 
having  new  TILA  disclosures  not  only 
for  increases  in  the  periodic  payment 
amount,  but  also  for  decreases  in  the 
payment  amount  obligation,  when  no 
other  terms  listed  in 
§  226.20(a)(l)(i)(A)-(G)  are  modified.  In 
addition,  the  Board  solicits  comment  on 
whether  to  allow  for  de  minimis 
differences  between  the  periodic 
payment  amount  of  an  existing 
obligation  and  a  new  transaction,  so  that 
new  disclosures  would  not  be  required 
for  nominal  discrepancies  between  the 
periodic  payment  amounts  owed.  What 
situations  would  suggest  that  a  de 
minimis  threshold  for  differences  in  the 
periodic  payment  amount  is  needed?  If 
the  Board  adopts  a  de  minimis  threshold 
for  differences  in  the  periodic  payment 
amount  owed,  should  the  threshold  be 
stated  in  terms  of  a  dollar  amount,  a 
percentage  of  the  pre-existing  payment, 
or  both?  What  differences  in  periodic 
payment  amounts  would  be  so  nominal 
as  to  be  de  minimus? 

Proposed  comment  20(a)(l)(i)(E)-l 
clarifies  that  an  increase  in  periodic 
payment  amount  based  on  a  payment 
change  previously  disclosed  on  an 
existing  legal  obligation  is  not  a  new' 
transaction  under  proposed 
§  226.20(a)(l)(i),  and  provides  an 
example.  Proposed  comment 
20(a)(l)(i)(E)-l  also  clarifies  that  if  the 
payment  adjustment  was  not  previously 
disclosed,  any  change  that  increases  the 
periodic  payment  amount  would  be  a 
new  transaction  requiring  new 
disclosures  under  proposed 
§226.20(a)(l)(i). 

Proposed  comment  20(a)(l)(i)(E)-2 
clarifies  that  amounts  that  are  advanced 
to  the  consumer  to  fund  either  an 
existing  escrow  account,  or  a  newly 
established  escrow  account,  are  not 
considered  in  determining  whether  an 
increase  in  the  payment  amount  has 
occurred  under  proposed  §  226.20(a)(1). 
For  further  discussion  of  the  Board’s 
rationale  for  this  exception,  see  the 
section-by-section  analysis  to  proposed 
§  226.20(a)(1)(A)  (“Increase  in  the  loan 
amount”)  above,  explaining  proposed 
comment  20(a)(l)(i)(A)-3. 

Addition  of  a  risk  feature.  Proposed 
§  226.20(a)(l)(i)(F)  provides  that  a  new 


transaction  occurs  when  an  adjustable- 
rate  feature  one  more  of  the  risk  features 
listed  in  §  226.38(d)(l)(iii)  or 
^6. 38(d)(2)  is  added  to  the  existing 
obligation,  or  is  otherwise  part  of  the 
new  transaction,  as  follows:  (1)  A 
prepayment  penalty;  (2)  interest-only 
payments;  (3)  negative  amortization;  (4) 
a  balloon  payment;  (5)  a  demand 
feature;  (6)  no  documentation  or  low 
documentation;  and  (7)  shared  equity  or 
shared  appreciation.  These  features 
would  be  required  to  be  disclosed  to  . 
consumers  uiider  the  Board’s  August 
2009  Closed-End  Proposal,  based  on  the 
Board’s  consumer  testing.  See  74  FR 
43304,  43335,  Aug.  26,  2009.  The  Board 
believes  that  these  features  can  change 
the  fundamental  nature  of  a  loan 
transaction  and  may  significantly 
increase  the  cost  of  the  loan  or  risk  to 
the  consumer.  For  example,  some  of 
these  terms  pose  a  significant  risk  of 
payment  shock,  such  as  negative 
amortization;  others,  such  as  shared 
equity  or  shared  appreciation,  entitle 
creditors  to  the  consumer’s  future 
equity.  Consequently,  the  Board 
believes  that  when  one  or  more  of  these 
features  is  added  to  an  existing 
obligation,  the  consumer  should  receive 
new  TILA  disclosures  and,  if  applicable, 
the  right  to  rescind  and  the  special 
protections  in  §  226.35. 

Proposed  comment  20(a)(l)(i)(F)-l 
clarifies  that  changing  the  underlying 
index  or  formula  upon  which  the 
interest  rate  calculation  is  based 
constitutes  adding  an  adjustable-rate 
feature  (unless  the  change  was 
previously  disclosed,  see  proposed 
§  226.20(a)(l)(i)(D))  and,  therefore,  is  a 
new  transaction  under  proposed 
§  226.20(a)(l)(i)(F).  Proposed  comment 
20(a)(l)(i)(F)-l  provides  further 
guidance  that  a  new  transaction  does 
not  result  where  the  original  index  or 
formula  becomes  unavailable  and  is 
substituted  by  an  alternative  index  or 
formula  with  substantially  similarly 
historical  rate  fluctuations,  and  that 
produces  a  rate  similar  to  the  rate  that 
was  in  effect  at  the  time  the  original 
index  or  formula  became  unavailable. 

Proposed  comment  20(a)(l)(i)(F)-2 
clarifies  that  if  a  creditor  adds  a  feature 
listed  under  proposed  §  226.38(d)(l)(iii) 
or  226.38(d)(2),  such  as  a  prepayment 
penalty,  balloon  payment,  or  negative 
amortization,  a  new  transaction 
requiring  new  TILA  disclosures  occurs. 

Addition  of  new  collateral.  Proposed 
§  226.20(a)(l)(i)(G)  provides  that  adding 
real  property  or  a  dwelling  as  collateral 
to  secure  the  existing  obligation  results 
in  a  new  transaction  requiring  new 
disclosures.  This  approach  ensures  that 
consumers  are  notified  of  modifications 
to  key  credit  terms  of  an  existing 
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obligation  when  they  pledge  assets  as 
significant  as  a  dwelling  or  real  estate. 

20(a)(l)(ii) 

Exceptions 

Currently,  §  226.20(a)  provides  that, 
for  closed-end  credit  transactions,  the 
following  modifications  to  terms  are  not 
new  transactions  even  if  “satisfaction 
and  replacement”  occurs;  (1)  Single 
payment  renewals  with  no  changes  in 
origmal  terms;  (2)  APR  reductions  with 
a  corresponding  change  in  payment 
schedule;  (3)  judicial  proceeding 
workouts;  (4)  workouts  for  delinquent  or 
defaulting  consumers,  unless  the  APR 
increases  or  new  money  is  advanced; 
and  (5)  renewal  of  optional  insurance  if 
disclosures  were  previously  provided. 

The  Board  is  proposing  under 
§  226.20(a)(l)(ii)  to  eliminate  these 
provisions  and  to  instead  provide  three 
exceptions  to  the  general  definition  of  a 
new  transaction  for  closed-end 
mortgages.  The  three  proposed 
exceptions  are  modifications  that:  (1) 
Occur  as  part  of  a  court  proceeding;  (2) 
occur  in  connection  with  the 
consumer’s  default  or  delinquency, 
unless  the  loan  amount  or  interest  rate 
increases,  or  a  fee  is  imposed  on  the 
consumer  in  connection  with  the 
agreement  to  modify  the  existing  legal 
obligation;  and  (3)  decrease  the  interest 
rate  with  no  other  modifications  to  the 
terms,  except  a  decrease  in  the  periodic 
payment  amount,  an  extension  of  the 
loan  term,  or  both,  and  no  fee  is 
imposed  on  the  consumer.  Each  of  these 
proposed  exceptions  is  discussed  below. 

Judicial  workouts.  The  Board 
proposes  under  §  226.20(a)(l)(ii)(A)  that 
modifications  to  terms  agreed  to  as  part 
of  a  court  proceeding  are  not  new 
transactions.  This  proposed  exception  is 
consistent  with  the  existing  exception 
from  the  definition  of  a  “refinancing” 
under  §  226.20(a)(3).  Consumers 
entering  into  these  arrangements 
typically  are  in  bankruptcy  and 
attempting  to  avoid  foreclosure,  and 
consequently  have  few  credit  options. 
These  workouts  occur  with  judicial 
oversight  and  benefit  from  safeguards 
associated  with  court  proceedings. 

Thus,  the  Board  believes  that  in  those 
circumstances,  the  benefit  to  consumers 
of  receiving  new  TILA  disclosures  is 
relatively  small,  and  is  outweighed  by 
the  burden  to  creditors  of  providing  new 
disclosures.  Proposed  comment 
20(a)(l)(ii)(A)-l  is  adopted  without 
revision  from  existing  comment  20(a)(3). 

Workout  agreements  for  consumers  in 
delinquency  or  default.  Existing 
§  226.20(a)(4)  provides  an  exception  for 
workouts  for  consumers  in  delinquency 
or  default  unless  the  rate  is  increased  or 


additional  credit  is  advanced  to  the 
consumer  (i.e.,  the  new  amount 
financed  is  greater  than  the  unpaid 
balance  plus  earned  finance  charge  and 
premiums  for  the  continuation  of 
certain  insurance  types).  Under  this 
existing  exception,  fees  imposed  on  the 
consumer  in  connection  with  the 
agreement  to  modify  an  existing  legal 
obligation,  and  which  the  consumer 
pays  directly  or  finances  from  loan 
proceeds,  are  not  considered  to  be 
additional  credit  advanced  to  the 
consumer. 

Similarly,  proposed 
§  226.20(a)(l)(ii)(B)  provides  that 
modifications  to  terms  agreed  to  as  part 
of  a  workout  arrangement  for  consumers 
in  delinquency  or  default  are  not  new 
transactions,  unless  there  is  an  increase 
in  the  loan  amount  or  interest  rate,  or 
a  fee  is  imposed  on  the  consumer  in 
connection  with  the  agreement  to 
modify  the  existing  legal  obligation. 
Consumers  in  delinquency  or  default 
are ’unlikely  to  have  other  credit  options 
available  to  them.  The  Board  believes 
that  where  creditors  provide  these 
consumers  with  certain  changes  to 
terms,  such  as  a  decrease  in  rate  and 
payment,  and  the  consumer  does  not 
take  on  new  debt  or  pay  any  fee,  the 
modification  is  beneficial.  In  these 
instances,  the  benefit  to  consumers  of  a 
TILA  disclosure  appears  outweighed  by 
the  risk  that  creditors  would  be 
discouraged  from  extending  beneficial 
modifications  (in  lieu  of  foreclosure) 
due  to  the  burden  of  giving  new  TILA 
disclosures  and  the  potential  exposure 
to  TILA  remedies  for  errors,  including 
rescission. 

Proposed  §  226.20(a)(l)(ii)(B)  differs 
from,  the  existing  exception  from  the 
definition  of  a  “refinancing”  under 
§  226.20(a)(4)  in  two  respects.  First,  the 
term  “loan  amount,”  rather  than  the  term 
“amount  financed,”  is  used  to  determine 
whether  the  consumer  is  taking  on  new 
debt  in  connection  with  the 
modification.  For  further  discussion  of 
the  loan  amount,  see  proposed 
§  226.20(a)(l)(i)(A).  Using  the  term  “loan 
amount”  simplifies  determining  whether 
new  debt  is  involved,  but  does  not 
create  a  substantive  change  in  the 
exception. 

Second,  the  proposed  exception 
under  §  226.20(a)(l)(ii)(B)  is  unavailable 
to  creditors  if  any  fee  is  imposed  on  the 
consumer  in  connection  with  the 
agreement  to  modify  the  existing  legal 
obligation.  Anecdotal  evidence  suggests 
that  excessive  or  abusive  fees  may  be 
imposed  as  part  of  loan  modifications  or 
other  workouts  offered  to  consumers  in 
delinquency  or  default.  The  Board 
believes  that,  although  consumers  in 
delinquency  or  default  may  not  have” 


other  credit  options  available  to  them, 
they  should  be  aware  of  the  costs 
incurred  in  modifying  any  term  of  the 
existing  legal  obligation.  Providing  new 
TILA  disclosures  in  these  instances  will 
make  these  consumers  aware  of,  and 
help  them  to  verify,  the  changes  being 
made  to  their  existing  obligation  and  the 
costs  of  the  modification;  this  serves 
TILA’s  purpose  of  helping  consumers 
“avoid  the  uninformed  use  of  credit.”  1 5 
U.S.C.  1601(a). 

At  the  same  time,  the  Board 
recognizes  that  charging  some  fees  for 
underwriting  or  processing  a 
modification  may  be  necessary,  and  is 
concerned  that  requiring  new 
disclosures  whenever  necessary  and 
reasonable  fees  are  charged  could 
discourage  creditors  from  offering 
workouts.  As  discussed  above,  the 
Board  solicits  comment  on  whether 
proposed  §  226.20(a)(l)(i)(B)  should 
permit  creditors  to  rely  on  the 
exceptions  to  the  requirement  to  give 
new  disclosures  (such  as  where  the 
consumer  is  in  delinquency  or  default 
under  proposed  §  226.20(a)(l)(ii)(B)), 
even  if  they  charge  certain  fees. 
Specifically,  the  Board  solicits  comment 
on  whether  there  are  any  fees  that 
creditors  should  be  allowed  to  charge 
without  triggering  the  requirement  to 
give  new  disclosures.  Should  permitted 
fees,  if  any,  include  only  those  paid  to 
third  parties  (who  are  not  affiliates  of 
the  creditor),  or  should  certain  fees 
retained  by  the  creditor  or  the  creditor’s 
affiliates  be  permitted  without  triggering 
the  requirement  to  give  new 
disclosures?  Should  the  Regulation  Z 
provide  that  creditors  can  retain  a  de 
minimis  fee  without  triggering 
disclosure  requirements?  What  amount 
would  be  appropriate  for  exclusion? 
Should  the  amount  be  stated  in  terms  of 
a  dollar  amount,  a  percentage  of  the 
loan,  or  both? 

Proposed  comment  20(a)(l)(ii)(B)-l 
clarifies  that  this  exception  is  available 
for  all  types  of  workout  arrangements 
offered  to  consumers  in  delinquency  or 
default,  such  as  forbearance,  repayment 
or  loan  modification  agreements,  unless 
the  loan  amount  or  the  interest  rate 
increase,  or  a  fee  is  imposed  on  the 
consumer  in  connection  with  the 
agreement.  Proposed  comment 
20(a)(l)(ii)(B)-l  also  cross  references 
§  226.20(a)(l)(i)(B)  and  corresponding 
commentary  regarding  fees. 

The  Board  bmieves  that  most  workout 
arrangements  will  involve  fees  imposed 
on  the  consumer  and  therefore,  will  be 
covered  under  the  proposed  definition 
of  new  transaction  for  mortgages  and 
require  new  disclosures.  However, 
depending  on  the  scope  of  fees  that  may 
or  may  not  be  allowed  under  this 
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proposed  exception,  some  workout 
agreements  might  not  be  covered  and 
new  disclosures  would  not  be  required. 
Outreach  conducted  in  connection  with 
this  proposal  revealed  that  lack  of 
information  regarding  the  terms  of  the 
modified  loan  offered  to  consumers  is  a 
concern  with  many  of  the  loan 
modifications  offered  to  delinquent  or 
defaulting  consumers.  Although 
modification  agreements  contain  the 
final  credit  terms,  they  are  typically 
contracts  in  dense  prose  that  use  legal 
terms  unfamiliar  to  most  consumers.  As 
a  result,  many  consumers  may  not  be 
able  to  determine  readily  how  much  is 
actually  owed  on  the  new  loan,  or  may 
simply  be  unaware  of  their  new' 
monthly  payment  amount. 

Thus,  the  Board  is  concerned  that  the 
exception  for  modifications  in  , 
circumstances  of  delinquency  or  default 
under  proposed  §  226.20(a)(l)(ii)(B)  may 
result  in  some  consumers  not  receiving 
new  disclosures,  and  therefore  not 
knowing  how  their  terms  are  being 
modified.  To  address  this  concern,  the 
Board  could  adopt  a  rule  requiring 
servicers  to  provide  a  full  TILA 
disclosure  for  every  modification  that 
occurs  in  cases  of  delinquency  or 
default.  At  the  same  time,  however, 
disclosures  required  under  existing 
TILA  and  Regulation  Z  may  not  offer  a 
clear  comparison  of  existing  terms  to 
changed  terms  and,  therefore,  may  not 
help  consumers  to  understand  the 
impact  of  the  modification  on  their 
credit  terms.  Thus,  the  Board  solicits 
comment  on  whether  to  require  a  new, 
streamlined  disclosure  that  highlights 
changed  terms  in  an  effort  to  ensure  that 
consumers  are  aware  of  changes  made  to 
their  existing  legal  obligation.  Although 
delinquent  or  defaulting  consumers  may 
not  have  an  opportunity  to  shop  for 
other  credit  options,  a  streamlined 
disclosure  provided  in  these  instances 
could  enable  a  consumer  to  compare  the 
changed  terms  that  are  offered  to  other 
alternatives,  such  as  a  short  sale  or  a 
deed-in-lieu  of  foreclosure. 

The  Board  recognizes  that  servicers 
would  incur  significant  operational  and 
compliance  costs  to  implement  a 
requirement  to  give  a  new,  streamlined 
disclosure  for  modifications  in  the 
context  of  delinquency  or  default.  Thus, 
the  Board  solicits  comment  on  whether 
modifying  the  proposed  exception 
under  §  226.20(a)(l)(ii){B)  and  requiring 
a  new,  streamlined  disclosure  that 
highlights  changed  terms  would  be 
preferable  to  eliminating  the  exception 
under  proposed  §226.20(a)(l)(ii)(B) 
entirely.  Eliminating  the  exception 
would  require  servicers  to  provide  a  full 
TILA  disclosure  in  cdl  cases.  The  Board 
seeks  comment  on  the  relative  benefits 


and  costs  associated  with  either 
approach. 

In  addition,  the  Board  considered,  but 
does.not  propose,  extending  the 
exception  under  proposed 
§  226.20(a){lKii)(B)  to  consumers  who 
are  in  “imminent”  delinquency  or 
default.  The  Board  is  aware  that  current 
government-sponsored  modification 
programs  specifically  address 
consumers  in  imminent  “danger”  of 
default  or  delinquency.  However,  the 
Board  believes  that  these  consumers  are 
more  likely  to  have  other  financing 
options  than  those  who  are  already 
delinquent  or  in  default.  Thus,  a  new 
TILA  disclosure  would  apprise  these 
consumers  of  new  credit  terms  and 
allow  them  to  compare  other  available 
credit  options,  which  serves  TILA’s 
purpose  to  inform  consumers  about 
their  credit  terms  and  help  them  shop 
for  credit.  TILA  Section  102(a);  15 
U.S.C.  1601(a).  Moreover,  the  Board 
believes  it  would  be  difficult  to  define 
the  term  “imminent  default”  wdth 
sufficient  clarity  to  facilitate  compliance 
and  avoid  undue  litigation  risk. 
Nevertheless,  the  Board  seeks  comment 
on  w'hether  providing  an  exception  for 
consumers  who  are  in  “imminent” 
delinquency  or  default  is  appropriate, 
and  whether  such  an  exception  could  be 
crafted  with  sufficient  clarity  to 
facilitate  compliance  and  avoid  posing 
undue  litigation  risk  to  creditors. 

Decreases  ir}  the  interest  rate.  Section 
226.20(a)(2)  currently  provides  an 
exception  from  the  definition  of  a 
“refinancing”  for  closed-end  credit 
transactions  that  decrease  the  APR  with 
a  corresponding  decrease  in  the 
payment  schedule  (i.e.,  a  decrease  in  the 
payment  amount  or  number  of 
payments),  even  if  the  change  in  term 
results  in  “satisfaction  and  replacement” 
of  the  existing  legal  obligation.  See 
comments  20(a)(2)-l  and  -2. 

Proposed  §  226.20(a)(l)(ii)(C)  provides 
that,  for  mortgage  credit,  a  decrease  in 
the  contractual  interest  rate  is  not  a  new 
transaction  under  the  following 
circumstances:  (1)  No  other 
modifications  are  made,  except  a 
decrease  in  the  periodic  payment 
amount,  an  extension  of  the  loan  term, 
or  both,  and  (2)  no  fee  is  imposed  on  the 
consumer  in  connection  with  the 
modification.  This  proposed  exception 
differs  from  the  existing  exception 
under  §  226.20(a)(2)  because  it  would: 
(1)  Be  available  only  for  decreases  in  the 
contract  note  rate  (not  the  APR),  (2) 
allows  for  decreasing  the  periodic 
payment  amount  and  extending  (rather 
than  shortening)  the  loan  term,  and  (3) 
does  not  allow  any  fees  to  be  imposed 
on  the  consumer  as  part  of  the  change. 

,  For  example,  as  indicated  in  proposed 


comment  20(a)(l)(ii)(C)-l,  the  exception 
under  proposed  §  226.20(a)(l)(ii)(C) 
would  be  unavailable  to  creditors  who 
decrease  the  interest  rate,  but  then  add 
a  prepayment  penalty  and  impose  a  fee 
on  the  consumer. 

Exempting  creditors  from  the 
requirement  to  provide  a  complete  new 
set  of  disclosures  in  situations  specified 
in  proposed  §  226.20(a)(l)(ii)(C)  is 
intended  to  facilitate  changes  that  are 
helpful  to  consumers.  The  Board 
believes  that  where  creditors  decrease 
the  consumer’s  note  rate  and  the 
periodic  payment  amounts,  the 
modification  is  beneficial  to  the 
consumer.  The  Board  also  believes  that 
decreasing  the  note  rate  and  increasing 
the  loan  term  can  benefit  consumers  at 
risk  of  default  or  delinquency,  because 
creditors  may  give  consumers  the  option 
to  defer  payments  for  a  period  of  time 
and  make  them  after  the  existing 
maturity  date.  By  contrast,  shortening 
the  loan  term  may  increase  periodic 
payment  amounts  even  if  the  interest 
rate  is  decreased,  making  it  more 
difficult  for  consumers  to  meet  payment 
obligations.  Transactions  such  as 
deferrals,  forbearance  agreements,  or 
renewals,  are  typically  entered  into  in 
response  to  a  request  by  a  consumer 
who  is  suffering  a  temporary  financial 
hardship,  or  for  consumers  with 
seasonal  income.  These  transactions 
may  simply  extend  the  loan  term  or 
provide  for  new  payment  due  dates.  For 
these  reasons,  the  Board  believes  that 
where  the  interest  rate  is  increased,  but 
no  other  modifications  to  the  terms  are 
made  except  for  an  extension  of  the  loan 
term,  the  benefit  of  the  TILA  disclosure 
to  the  consumer  is  outweighed  by  the 
risk  that  creditors  may  be  discouraged 
from  extending  these  types  of  beneficial 
modifications.  Again,  however,  in  all 
cases  where  a  fee  is  imposed  on  the 
consumer  in  connection  with  a 
modification,  a  new  transaction 
requiring  new  disclosures  occurs, 
regardless  of  whether  the  fee  is  reflected 
in  any  agreement  between  the  parties. 
See  proposed  §  226.20(a)(l)(i)(B)  and 
(a)(l)(ii)(C). 

Outreach  efforts  revealed  that,  apart 
from  loss  mitigation,  rate  decreases  are 
typically  offered  as  part  of  customer 
retention  programs  in  a  falling  rate 
environment,  and  that  these  programs 
may  offer  consumers  some  savings  in 
closing  costs,  such  as  lower  or  no  title 
insurance  fees.  However,  in  exchange 
for  decreasing  the  interest  rate,  a 
consumer  may  have  to  pay  other 
significant  closing  costs  (such  as 
application  or  origination  fees)  or  accept 
new  terms  that  pose  risk,  such  as  a 
prepayment  penalty  or  shared-equity 
.  feature.  The  Board,  believes  that  in  these 
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cases,  consumers  should  be  afforded  a 
meaningful  opportunity  to  review  the 
credit  terms  offered  and  compare  them 
to  other  available  credit  options.  For 
example,  where  consumers  must  pay  a 
fee  to  modify  a  key  term  of  an  existing 
mortgage,  they  should  be  aware  of  this 
cost,  and  be  able  to  compare  the  cost  of 
the  modification  and  its  terms  to  other 
available  credit  options.  Thus,  the  Board 
believes  that  in  these  instances 
consumers  should  receive  new  TILA 
disclosures  and  be  afforded  the  right  to 
rescind  and  the  special  protections  in 
§  226.35,  if  applicable.  As  discussed  in 
greater  detail  above,  the  Board  solicits 
comment  on  whether  some  fees,  such  as 
third  party  fees,  should  be  permitted 
without  triggering  disclosure 
requirements,  or  whether  all  fees  paid 
by  the  consumer  out  of  loan  proceeds  or 
out-of-pocket  in  connection  with  these 
transactions  should  trigger  the 
requirement  to  provide  new  TILA 
disclosures. 

Proposed  comment  20(a)(l)(ii)(C)-l 
explains  that  a  decrease  in  the  interest 
rate  occurs  if  the  contractual  interest 
rate  (the  fully-indexed  rate  for  an 
adjustable-rate  mortgage)  for  the  new 
loan  at  the  time  the  new  transaction  is 
consummated  is  lower  than  the  interest 
rate  (the  fully-indexed  rate  for  an 
adjustable-rate  mortgage)  of  the  existing 
obligation  in  effect  at  the  time  of  the 
modification.  This  comment  clarifies 
that  a  decrease  in  the  interest  rate  is  not 
a  new  transaction  under  §  226.20(a)(1) 
under  the  following  circumstances:  no 
additional  fees  or  other  changes  are 
made  to  the  existing  legal  obligation, 
except  that  the  payment  schedule  may 
reflect  lower  periodic  payments  or  a 
lengthened  maturity  date.  The  comment 
further  clarifies  that  the  exception  in 
§  226.20(a)(l)(ii)(C)  does  not  apply  if  the 
maturity  date  is  shortened,  or  if  the 
payment  amount  or  number  of 
payments  is  increased  beyond  that 
remaining  on  the  existing  transaction. 

Proposed  comment  20(a)(l)(ii)(C)-l 
also  provides  examples  of  modifications 
to  terms  that  would  and  would  not 
result  in  a  new  transaction  requiring 
new  disclosures  under  proposed 
§  226.20(a)(1).  First,  if  a  creditor  lowers 
the  interest  rate  of  an  existing  legal 
obligation  and  retains  the  existing  loan 
term  of  30  years  (resulting  in  lower 
monthly  payments),  no  new  disclosures 
are  required.  Second,  if  a  creditor 
lowers  the  interest  rate  and  also  enters 
into  a  six-month  payment  forbearance 
arrangement  with  the  consumer,  with 
those  six  months  of  payments  to  be 
added  to  the  end  of  the  loan  term 
(resulting  in  a  longer  loan  term),  no  new 
disclosures  are  required.  However,  the 
comment  indicates  that  a  new 


transaction  requiring  new  disclosures 
occurs  if  the  creditor  lowers  the  interest 
rate  and  shortens  the  loan  term  from,  for 
example,  30  to  20  years.  Moreover,  a 
new  transaction  requiring  new 
disclosures  also  occurs  if  the  creditor 
lowers  the  interest  rate  but  adds  a  new 
term,  such  as  a  prepayment  penalty,  or 
imposes  a  fee  on  the  consumer. 

Finally,  this  comment  cross  references 
proposed  comments  20(a)(l)(i)(C)-l, 
20(a)(l)(i)(D)-l,  and  20(a)(l)(i)(B)-l  to 
provide  further  guidance  to  creditors 
regarding  changes  in  the  loan  term, 
interest  rate,  and  imposition  of  fees, 
respectively.  To  reflect  the  revisions 
related  to  rate  changes  discussed  above, 
the  Board  proposes  to  eliminate  the  ' 
existing  exception  for  APR  reductions 
under  existing  §  226.20(a)(2)  and 
corresponding  commentary  as 
unnecessary  for  mortgage  credit,  but  to 
retain  this  exception  for  non-mortgage 
credit,  which  was  not  subject  to  review 
as  part  of  this  proposal.  See  proposed 
§  226.20(a)(2)(ii)  and  accompanying 
commentary. 

Renewals.  The  Board  proposes  to 
eliminate  the  current  exception  for 
renewals  under  existing  §  226.20(a)(1) 
for  closed-end  mortgages.  This 
exception  appears  to  have  limited 
applicability  to  closed-end  mortgages 
because  it  relates  principally  to  single 
payment  obligations.  Typically, 
mortgages  are  not  structured  as  single 
payment  obligations  or  periodic 
payments  of  interest  with  no  principal 
reduction.  However,  the  Board  seeks 
comment  on  whether  there  are  any 
circumstances  under  which  this 
exception  may  be  appropriate  for 
closed-end  mortgages. 

Optional  insurance.  The  Board 
proposes  to  eliminate  the  current, 
exception  for  optional  insurance  under 
existing  §  226.20(a)(5)  as  unnecessary 
under  the  proposal.  Proposed 
§  226.20(a)(l)(i)  does  not  treat  as  a  new 
transaction  the  renewal  of  an  expired 
insurance  policy.  The  Board  believes 
that  renewing  an  expired  insurance 
policy  that  was  originally  disclosed  at 
consummation  does  not,  by  itself,  create 
a  new  “credit”  transaction. 

20(a)(2)  and  (3) 

Refinancings  by  the  Same  Creditor — 
Non-mortgage  Credit:  Unearned  Finance 
Charge 

As  noted  above,  the  Board  is 
proposing  to  redefine  when 
modifications  to  terms  result  in  new 
transactions  for  closed-end  credit 
secured  by  real  property  or  a  dwelling 
under  new  §  226.20(a)(1).  Accordingly, 
the  Board  is  proposing  to  redesignate 
existing  §  226.20(a)  as  new 


§  226.20(a)(2),  which  would  apply  to 
transactions  not  secured  by  real 
property  or  a  dwelling,  and  proposes 
conforming  and  technical  revisions,  as 
discussed  more  fully  below. 

Current  §  226.20(a)  would  be 
redesignated  as  new  §  226.20(a)(2)  and 
would  continue  to  provide  that  a 
“refinancing”  occurs  upon  “satisfaction 
and  replacement”  for  all  non-mortgage 
closed-end  credit  transactions;  no 
substantive  change  is  intended.  Existing' 

§  226.20(a)(2),  regarding  treatment  of 
unearned  finance  charges  that  are  not 
credited  to  the  existing  obligation, 
would  be  redesignated  as  new 
§  226.20(a)(3)  and  revised  to  clarify  that 
the  rule  applies  to  all  closed-end  credit 
transaction  types,  including  mortgages; 
no  other  substantive  change  is  intended. 

In  technical  revisions,  comments 
20(a)-l  through  -3,  which  generally 
address  the  definition  of  “satisfaction 
and  replacement,”  would  be 
redesignated  as  new  comments  20(a)(2)- 
1  through  -3  and  revised  to  reflect  their 
coverage  of  transactions  not  secured  by 
real  property  or  a  dwelling;  no 
substantive  change  is  intended.  Current 
comment  20(a)(l)-4  addresses  treatment 
of  unearned  finance  charges  not 
credited  to  the  existing  obligation  and 
would  be  redesignated  as  new  comment 
20(a)(3)-l,  and  revised  to  reflect  that  it 
also  applies  to  the  proposed  definition 
of  “new  transaction”  for  closed-end 
credit  secured  by  real  property  or  a 
dwelling:  no  other  substantive  change  is 
intended.  Current  comment  20(a)-5 
addresses  coverage  of  the  general 
definition  of  refinancing  and  would  be 
redesignated  as  comment  20(a)(2)-4;  no 
substantive  change  is  intended. 

Existing  §  226.20(a)(l)-(5)  addresses 
exceptions  to  the  general  definition  of 
refinancing  under  current  §  226.20(a).  In 
technical  revisions.  §  226.20(a)(l)-(5) 
would  be  redesignated  as  new 
§  226.20(a)(2)(i)-(v),  and  corresponding 
commentary  20(a)(l)-(5)  would  be 
redesignated  as  new  comments 
20(a)(2)(i)-(v):  no  substantive  change  is 
intended. 

Impact  of  Proposed  §  226.20(a)(1)  on 
Other  Rules 

Interaction  of  proposed  §  226.20(a)(1) 
with  the  right  of  rescission.  Currently, 
only  certain  refinancings  are  subject  to 
the  right  of  rescission.  Specifically, 
refinancings  that  provide  a  “new 
advance  of  money”  or  add  a  security 
interest  in  the  consumer’s  principal 
dwelling  are  subject  to  rescission, 
whether  the  same  creditor  (i.e.,  current 
holder)  is  the  original  creditor  or  an 
assignee.  See  comment  23(f)-4. 
Refinancings  that  occur  with  the 
original  creditor  or  its  successor  are 
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exempt  under  §  226.23(f)(2).  As 
discussed  more  fully  in  the  section-by¬ 
section  analysis  to  §  226.23(f)(2),  the 
Board  is  proposing  to  narrow  the 
exemption  from  rescission  to  only  those 
refinancings  that  involve  the  original 
creditor  who  is  also  the  current  holder. 
Thus,  the  exemption  from  rescission 
under  proposed  §  226.23(f)(2)  would  be 
available  only  for  refinancings  with  the 
original  creditor  that  is  also  the  current 
holder  of  the  note,  and  which  do  not 
advance  new  money  or  add  a  security 
interest  in  the  principal  dwelling. 

Proposed  §  226.20(a)(1)  would  expand 
the  number  of  closed-end  mortgage 
transactions  considered  “new 
transactions”  generally  subject  to 
rescission.  Under  existing  §  226.20(a), 
many  modifications  currently  do  not 
result  in  “satisfaction  and  replacement” 
under  applicable  State  law,  and 
therefore  are  currently  not 
“refinancings”  that  trigger  new 
disclosures  and  the  right  to  rescind. 
Proposed  §  226.20(a)(l)(i)  for  closed-end 
mortgage  transactions,  however,  would 
result  in  many  of  these  modifications 
being  “new  transactions”  that  require 
TILA  disclosures.  In  addition,  the  scope 
of  proposed  §  226.20(a)(l)(i)  would 
continue  to  apply  to  modifications  with 
the  same  creditor,  which  would  be 
defined  as  the  current  holder  or  servicer 
acting  on  behalf  of  the  current  holder. 
Thus,  “new  transactions”  with  the 
current  holder,  or  servicer  acting  on 
behalf  of  the  current  holder,  would  be 
subject  to  the  consumer’s  right  to 
rescind  under  §  226.23,  unless  exempt 
from  the  right  of  rescission  under 
§  226.23(f)(2),  because  they  involve  the 
original  creditor  who  is  also  the  current 
holder  of  the  note  and  do  not  entail 
advancing  new  money  or  adding  a 
security  interest  in  the  consumer’s 
principal  dwelling. 

To  illustrate,  assume  that  a  consumer 
and  the  original  creditor,  who  is  also  the 
current  holder  of  the  note,  agree  to 
modify  an  existing  obligation  secured  by 
the  consumer’s  principal  dwelling  to  (a) 
Reduce  the  consumer’s  interest  rate,  (b) 
advance  the  consumer  $10,000  to 
consolidate  bills,  and  (c)  finance  $3,000 
in  closing  costs.  This  transaction  is  a 
“new  transaction”  requiring  TILA 
disclosures,  even  if  the  existing 
obligation  is  not  satisfied  and  replaced, 
because  the  loan  amount  increased  by 
$13,000.  See  proposed 
§  226.20(a)(l)(i)(A).  In  addition,  the 
consumer  may  rescind  the  transaction  to 
the  extent  of  the  new  advance  of  money, 
i.e.,  the  $10,000  advanced  to  the 
consumer  to  consolidate  bills.  In  the 
same  example,  if  the  original  creditor 
did  not  advance  $10,000,  the  consumer 
would  not  have  the  right  to  rescind 


because  there  would  be  no  “new 
advance  of  money”  as  defined  in 
comment  23(f)-4.  However,  a  new 
transaction  would  still  occur,  and  new 
disclosures  would  be  required,  because 
the  loan  amount  increased  by  $3,000. 

See  proposed  §226.20(a)(l)(i)(B).  As 
noted  above,  the  Board  solicits  comment 
on  whether  the  scope  of  modifications 
under  proposed  §  226.20(a)(1)  that 
would  result  in  new  transactions  being 
subject  to  the  right  of  rescission  is 
appropriate,  or  should  be  narrower  or 
broader. 

The  Home  Mortgage  Disclosure  Act 
(HMD A)  and  Regulation  C.  HMDA 
requires  financial  institutions  to  report 
data  on  “refinancings^’  Under 
Regulation  C,  a  refinancing  occurs  when 
the  existing  obligation  is  satisfied  and 
replaced:  the  regulation  and 
commentary  do  not  refer  to  the  parties’ 
contract  or  applicable  law.'*^  As  a  result, 
“refinancings”  must  be  reported, 
whereas  mere  renewals  and 
modifications  are  not.  Although 
consistency  between  the  rules  facilitates 
compliance,  the  Board  notes  that  the 
purposes  of  TILA  and  HMDA  differ. 
TILA  is  focused  on  promoting  the 
informed  use  of  credit  through 
meaningful  disclosure  of  credit  terms. 
HMDA  requires  financial  institutions  to 
provide  data  to  the  public  to  aid  in 
determining  how  well  the  institution  is 
serving  the  housing  needs  of  its 
community,  and  to  aid  in  fair  lending 
enforcement.  However,  some  creditors 
have  indicated  that  they  currently  treat 
transactions  similarly  for  purposes  of 
both  Regulation  Z  and  Regulation  C, 
except  for  consolidation,  extension,  and 
modification  agreements  (CEMAs).^® 
The  Board  anticipates  reviewing  HMDA 
and  Regulation  C  at  a  later  date,  and 
seeks  comment  on  whether 
“refinancing”  in  Regulation  C  should  be 
defined  the  same  or  differently  than 
“refinancing”  under  proposed 
§  226.20(a)(1),  and  the  operational  and 
compliance  difficulties  raised  by  either 
approach. 

The  Secure  and  Fair  Enforcement  for 
Mortgage  Licensing  Act  of  2008  (SAFE 
Act).  Congress  enacted  the  SAFE  Act  on 
July  30,  2008,  to  mandate  a  nationwide 
licensing  and  registration  system  for 
mortgage  loan  originators.'*^  On  July  28, 
2010,  the  Board,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Office 
of  Thrift  Supervision,  the  Farm  Credit 
Administration,  and  the  National  Credit 
Union  Administration  (the  agencies) 


12  CFR  203.2(k). 

♦*In  2002,  the  Board  clariried  that  CEMAs  are  not 
reportable  under  Regulation  C.  See  67  FR  7227,  Feb. 
15,  2002. 

«9  12  U.S.C.  5101-5116. 


issued  joint  final  rules  to  implement  the 
SAFE  Act  for  individuals  employed  by 
agency-regulated  institutions.®**  The 
joint  final  rule  requires  individuals  that 
meet  the  definition  of  “mortgage  loan 
originator”  to  be  licensed  and  registered 
in  the  Nationwide  Mortgage  Licensing 
System  and  Registry  (“Registry”)  in 
order  to  engage  in  residential  mortgage 
transactions.  For  purposes  of  this 
licensing  and  registration  requirement, 
“mortgage  loan  originator”  is  defined  as 
an  individual  who  takes  a  residential 
mortgage  loan  application  and  offers  or 
negotiates  terms  of  a  residential 
mortgage  loan  for  compensation  or 
gain.®*  In  the  preamble  to  the  final  rule, 
the  agencies  state  that  the  term 
“mortgage  loan  originator”  generally 
does  not  include  individuals  who 
engage  in  transactions  such  as 
modifications  or  assumptions  that  do 
not  result  in  the  extinguishment  of  the 
existing  loan  and  the  replacement  by  a 
new  loan  (i.e.,  satisfaction  and 
replacement). ®2  Thus,  under  the  SAFE 
Act  and  implementing  regulations, 
individuals  that  modify  the  terms  of 
existing  loans,  or  allow  existing  loans  to 
be  assumed,  are  generally  not 
considered  “mortgage  loan  originators,” 
and  do  not  need  to  obtain  a  license  or 
register  in  the  Registry. 

In  contrast  to  the  SAFE  Act,  under 
this  proposal  modifications  to  certain 
loan  terms  would  be  new  transactions 
requiring  new  TILA  disclosures  even  if 
not  satisfied  and  replaced  under 
applicable  State  law.  See  proposed 
§  226.20(a)(1).  The  Board  recognizes  that 
proposed  §  226.20(a)(1)  takes  a  different 
approach  to  modifications  than  the 
SAFE  Act  regulations,  but  notes  that  the 
purposes  of  the  SAFE  Act  and  TILA 
differ.  The  SAFE  Act  seeks  to  improve 
communications  among  regulators, 
increase  accountability  of  loan 
originators,  reduce  fraud,  and  provide 
consumers  with  free  and  easily 
accessible  information  regarding  the 
employment  history  of,  and  certain 
disciplinary  and  enforcement  actions 
against,  mortgage  loan  originators.  TILA, 
on  the  other  hand,  focuses  on  promoting 
the  informed  use  of  credit  through 
meaningful  disclosure  of  credit  terms  in 
order  to  facilitate  consumers’  ability  to 
compare  available  credit  options.  TILA 
Section  102(a):  15  U.S.C.  1601(a).  The 


50  75  FR  44656,  July  28.  2010.  Mortgage  loan 
originators  not  employed  by  agency-regulated 
institutions  must  license  and  register  in  accordance 
with  tbe  regime  provided  by  tbe  applicable  state 
witbin  tbe  timeframes  prescribed  under  tbe  SAFE 
Act. 

5*  See,  e.g.,  24  CFR  208.102(b),  implementing 
§1503(3)  of  tbe  SAFE  Act,  12  U.S.C.  5102(3),  and 
App.  A  to  Subpart  I  of  Ft  208,  wbicb  provides 
examples  of  mortgage  loan  originator  activities. 

52  75  FR  at  44662-44663,  July  28,  2010. 
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Board  believes  that  proposed 
§  226.20(aKl)  serves  TILA’s  purposes. 
Thus,  under  the  proposal,  when  the 
parties  to  an  existing  agreement  modify 
key  loan  terms,  TILA  disclosures  should 
be  provided  to  the  consumer.  However, 
the  Board  seeks  comment  on  any 
operational  and  compliance  difficulties 
raised  by  the  approach  proposed  under 
§  226.20(a)(1),  specifically  in  relation  to 
the  definition  of  “mortgage  loan 
originator”  under  the  SAFE  Act  for 
purposes  of  its  licensing  and  registration 
requirements. 

20(c)  Rate  Adjustments 
Background 

Currently,  §  226.20(c)  requires  that 
disclosures  be  provided  when 
adjustments  are  made  to  the  interest  rate 
of  an  ARM  subject  to  §  226. 19(b). The 
timing  of  the  disclosures  required  by 
§  226.20(c)  depends  on  whether  or  not 
a  payment  adjustment  accompanies  an 
interest  rate  adjustment.  If  a  payment 
adjustment  accompanies  an  interest  rate 
adjustment,  a  creditor  must  deliver  or 
mail  disclosures  regarding  the  interest 
rate  and  payment  adjustment  at  least  25, 
but  no  more  than  120,  days  before 
payment  at  a  new  level  is  due.  If  interest 
rate  adjustments  are  made  during  the 
year  without  accompanying  payment 
adjustments,  a  creditor  must  disclose 
the  rates  charged  at  least  once  during 
that  year. 

In  the  August  2009  Closed-End 
Proposal,  the  Board  proposed  to  revise 
§  226.20(c)  to  require  that  disclosures  be 
provided  between  60  and  120  calendar 
days  before  payment  at  a  new  level  is 
due,  if  a  payment  adjustment 
accompanies  an  interest  rate 
adjustment. That  proposal  is  designed 
to  ensure  that  consumers  have  adequate 
advance  notice  of  a  payment  change  to 
seek  to  refinance  or  modify  the  loan  if 
they  cannot  afford  the  adjusted 
payment.  The  Board  also  proposed  to 
revise  the  content  and  format  of 
disclosures  required  by  §  226.20(c), 
based  on  consumer  testing,  to  improve 
consumer  understanding  of  pending 
interest  and  payment  adjustments  and 


Section  226.19(b)  currently  requires  certain 
disclosures  before  application  for  closed-end  loans 
secured  by  a  consumer’s  principal  dwelling  with  a 
term  greater  than  one  year,  if  the  APR  may  increase 
after  consummation.  Under  the  August  2009 
Clo.sed-End  Proposal,  proposed  §  226.19(b)  applies 
generally  to  an  “adjustable-rate  mortgage”  described 
in  §  226.38(a)(3),  i.e.,  to  a  closed-end  mortgage 
secured  by  real  property  or  a  dwelling  if  the  APR 
may  increase  after  consummation,  with  certain 
exclusions.  See  proposed  §  226.19(b)  and  comment 
19(b)-3,  74  FR  43232,  43327,  44333,  Aug.  26. 2009. 
For  a  discussion  of  proposed  §  226.19(b),  see  74  FR 
at  43262-43268. 

For  a  discussion  of  the  proposed  amendments 
to  timing  requirements  for  ARM  adjustment  notices 
under  §  226.20(c),  see  74  FR  at  43269-43271. 


provide  additional  important 
information.^®  In  addition,  the  Board 
proposed  to  replace  the  term  “variable- 
rate  mortgage”  with  the  more  commonly 
understood  term  “adjustable-rate 
mortgage.” 

■  In  this  proposal,  the  Board  proposes 
to  clarify  that  proposed  §  226.20(c) 
applies  to  ARM  adjustments  that  are 
based  on  interest  rate  adjustments 
provided  for  under  the  terms  of  an 
existing  legal  obligation.  On  the  other 
hand,  disclosures  are  not  required  under 
proposed  §  226.20(c)  when  an  ARM 
adjustment  is  not  made  pursuant  to  an 
existing  loan  agreement,  such  as  if  the 
parties  modify  the  terms  of  their  loan 
agreement.  If  the  parties  increase  the 
interest  rate  or  payment  or  a  fee  is 
imposed  in  connection  with  the 
modification,  however,  proposed 
§  226.20(a)  requires  that  new  TILA 
disclosures  be  provided  unless  an 
exception  applies.  A  detailed  discussion 
of  the  proposed  rules  for  modifications 
is  set  forth  in  the  section-by-section 
analysis  of  proposed  §  226.20(a). 

The  Board’s  Proposal 

Proposed  §  226.20(c)  provides  that,  if 
an  adjustment  is  made  to  an  ARM’s 
interest  rate,  with  or  without  a 
corresponding  adjustment  to  the 
payment,  disclosures  must  be  provided 
to  the  consumer.  Proposed  §  226.20(c) 
provides  further  that  disclosures  are 
required  only  for  ARMs  subject  to 
§  226.19(b)  and  to  adjustments  made 
based  on  the  terms  of  the  existing  legal 
obligation  between  the  parties.®®  The 
Board  believes  that  it  is  not  necessary  to 
provide  disclosures  under  §  226.20(c) 
when  adjustments  not  provided  for 
under  the  existing  legal  obligation  are 
made,  because  more  comprehensive 
disclosures  are  required  under  proposed 
§  226.20(a)  if  a  loan  modification 
increases  a  loan’s  interest  rate  or 
payment  or  a  fee  is  imposed  in 
connection  with  a  loan  modification.  In 
some  circumstances,  moreover, 
providing  disclosures  under  §  226.20(c) 
60  to  120  days  before  payment  at  a  new 
level  is  due  may  delay  beneficial 
modifications  to  a  consumer’s  loan 
terms  or  otherwi.se  may  be  impractical. 

Proposed  §  226.20(c)  clarifies  that  an 
interest  rate  adjustment  for  which 
disclosures  are  required  under 


®®For  a  discussion  of  proposed  revisions  to  the 
required  content  of  disclosures  under  §  226.20(a). 
see  74  FR  at  43271-43273. 

Under  the  August  2009  Closed-End  Proposal, 

§  226.19(b)  does  not  apply  to  “price  level  adjusted 
mortgages”  and  certain  other  mortgages  for  which 
the  APR  may  increase  after  consummation. 
Therefore,  disclosures  are  not  required  for  such 
mortgages  under  §  226.20(c).  For  a  discussion  of 
.such  mortgages,  see  74  FR  43232,  43264,  August  26, 
2009. 


§  226.20(c)  includes  an  interest  rate 
adjustment  made  when  an  ARM  subject 
to  §  226.19(b)  is  converted  to  a  fixed-rate 
transaction  as  provided  under  the 
existing  legal  obligation  between  the 
parties.  The  requirement  to  provide 
disclosures  under  §  226.20(c)  in 
connection  with  conversion  of  an  ARM 
to  a  fixed-rate  transaction  is  consistent 
with  current  comment  20(c)-l,  which 
the  Board  proposed  to  incorporate  into 
§  226.20(c)  under  the  August  2009 
Closed-End  Proposal. 

Proposed  comment  20(c)-l  clarifies 
that  §  226.20(c)  applies  only  if 
adjustments  are  made  under  the  terms 
of  the  existing  legal  obligation  between 
the  parties.  Typically,  these  adjustments 
will  be  made  based  on  a  change  in  the 
value  of  the  applicable  index  or  on  the 
application  of  a  formula.  Proposed 
comment  20(c)-l  also  clarifies  that  if  an 
interest  rate  adjustment  is  not  based  on 
the  terms  of  the  existing  legal  obligation, 
then  no  disclosures  are  required  under 
§  226.20(c).  Proposed  comment  20(c)-l 
clarifies  that  an  interest  rate  adjustment 
not  based  on  the  terms  of  the  existing 
legal  obligation  likely  would  require 
new  TILA  disclosures  under  proposed 
§  226.20(a).  For  example,  proposed 
comment  20(c)-l  states  that  no 
disclosures  are  required  under 
§  226.20(c)  when  an  adjustment  to  the 
interest  rate  is  made  pursuant  to  a 
modification  of  the  legal  obligation,  but 
such  modification  may  be  a  new 
transaction  for  which  the  creditor  must 
provide  new  disclosures  under 
§  226.20(a).  Proposed  comment  20(c)-l 
states  further  that  disclosures  must  be 
given  under  §  226.20(c)  if  that  new 
transaction  is  an  adjustable-rate 
mortgage  subject  to  §  226.20(c)  and  the 
interest  rate  is  adjusted  based  on  a 
change  in  the  index  value  or  on  the 
application  of  a  formula  as  provided  in 
the  modified  legal  obligation. 

Examples.  Proposed  comment  20(c)-l 
provides  examples  to  illustrate  whether 
or  not  disclosures  are  required  under 
§  226.20(c)  in  different  circumstances. 
Proposed  comment  20(c)-l.i  provides 
an  example  of  a  case  where  disclosures 
are  required  under  §  226.20(c),  assuming 
that:  (1)  The  loan  agreement  provides 
that  the  interest  rate  on  an  ARM  subject 
to  §  226.19(b)  will  be  determined  by  the 
1-year  LIBOR  plus  a  margin  of  2.75 
percentage  points;  (2)  the  consumer’s 
current  interest  rate  is  6%,  based  on  the 
index  and  margin;  (3)  the  loan 
agreement  provides  that  the  interest  rate 
will  adjust  annually  and  the 
corresponding  payment  will  be  due  on 
October  1;  and  (4)  when  the  adjusted 
interest  rate  is  determined,  the  1-year 
LIBOR  for  2010  has  increased  by  2 
percentage  points  over  the  1-year  LIBOR 
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for  2009.  Under  the  terms  of  the  loan 
agreement,  therefore,  the  interest  rate 
will  be  adjusted  to  8%,  and  the 
corresponding  payment  will  be  due  on 
October  1,  2010.  Proposed  comment 
20(c)-l  provides  that,  in  the  case 
illustrated  by  the  example,  the  notice 
required  by  §  226.20(c)(1)  must  be 
provided  60  to  120  days  before  the 
corresponding  payment  is  due,  that  is, 
between  June  3  and  August  2,  2010. 

Proposed  comment  20(c)-l.ii 
provides  an  example  of  a  case  where 
disclosures  are  not  required  under 
§  226.20(c),  assuming  the  same  loan 
agreement  and  facts  as  in  the  previous 
example,  except  that  on  January  4,  2010 
the  parties  modify  the  loan  agreement 
and  the  consumer  pays  a  $500 
modification  fee.  Proposed  comment 
20(c)-l.ii  provides  the  additional 
assumptions  that:  (1)  The  parties  agree 
that  the  consumer’s  current  interest  rate 
will  be  reduced  temporarily  from  6%  to 
4.5%,  with  the  corresponding  payment 
due  on  February  1,  2010;  (2)  after 
modification,  interest  rate  adjustments 
will  continue  to  be  made  based  on 
adjustments  to  the  1-year  LIBOR  and  the 
corresponding  payment  will  continue  to 
be  due  on  October  1;  and  (3)  when  the 
adjusted  interest  rate  is  determined,  the 
1-year  LIBOR  for  2010  has  increased  by 
2  percentage  points  over  the  l-year 
LIBOR  for  2009.  Under  those 
assumptions,  the  payment  due  on 
October  1,  2010  will  be  based  on  an 
interest  rate  of  8%  applied  because  of  an 
adjustment  in  the  1-year  LIBOR. 
Proposed  comment  20(c)-l.ii  states  that, 
in  the  example,  notice  need  not  be 
provided  under  §  226.20(c)(1)  60  to  120 
days  before  payment  based  on  the 
interest  rate  of  4.5%  is  due  on  February 
1,  because  that  payment  change  is  not 
made  based  on  an  interest  rate 
adjustment  provided  for  in  the  original 
loan  agreement.  Proposed  comment 
20(c)-l.ii  clarifies  that  disclosures  may 
be  required  before  modification  under 
§  226.20(a),  however.  Moreover, 
proposed  comment  20(c)-l.ii  states  that 
notice  must  be  provided  under 
§  226.20(c)(1)  60  to  120  days  before 
payment  based  on  the  interest  rate  of 
8%  is  due  on  October  1  (that  is,  the 
creditor  must  send  a  notice  between 
June  3  and  August  2,  2010);  this  is 
because  the  payment  due  on  October  1 
is  made  based  on  change  in  the  value  of 
the  index  applied  as  provided  for  in  the 
modified  loan  agreement. 

Mortgages  not  covered.  Currently, 
comment  20(c)-2  states  that  §  226.20(c) 
does  not  apply  to  “shared-equity,” 
“shared-appreciation,”  or  “price  level 
adjusted”  or  similar  mortgages.  Under 
the  August  2009  Closed-End  Proposal, 
the  Board  proposed  to  remove  the 


references  to  “shared-equity”  and 
“shared-appreciation”  mortgages.  Under 
the  August  2009  Closed-End  Proposal, 
these  types  of  mortgages  are  adjustable- 
rate  mortgages  only  if  the  loan  has  an 
adjustable  rate.  For  example,  a  fixed-rate 
mortgage  with  an  equity  sharing  feature 
would  not  be  an  adjustable-rate 
mortgage  under  the  August  2009  Closed- 
End  Proposal.  Thus,  whether  or  not 
ARM  adjustment  notices  are  required 
for  shared-equity  or  shared-appreciation 
niiortgages  depends  on  whether  the 
mortgage  has  an  adjustable  rate  or  a 
fixed  rate.5^  The  Board  also  proposed  to 
add  a  cross-reference  to  comment  19(b)- 
3,  which  under  the  August  2009  Closed- 
End  Proposal  clarifies  that  “price  level  • 
adjusted”  mortgages  and  certain  other 
mortgages  whose  APR  may  change  after 
consummation  are  not  ARMs  subject  to 
§  226.19(b)  and  therefore  are  not  subject 
to  §  226.20(c).  The  Board  now  proposes 
to  revise  comment  20(c)-2  further  for 
clarity. 

Conversion.  Under  the  Board’s  August 
2009  Closed-End  Proposal,  the  Board 
proposed  to  incorporate  into  §  226.20(c) 
commentary  stating  that  the 
requirements  of  §  226.20(c)  apply  when 
the  interest  rate  and  payment  adjust 
following  conversion  of  an  ARM  subject 
to  §  226.19(b)  to  a  fixed-rate 
mortgage.^®  See  comment  20(c)-l.  The 
Board  now  proposes  to  clarify  that 
§  226.20(c)  applies  if  such  a  conversion 
is  made  in  accordance  with  an  existing 
legal  obligation.  Proposed  §  226.20(c) 
states  that  interest  rate  adjustments 
made  pursuant  to  the  terms  of  an 
existing  legal  obligation  include 
adjustments  made  upon  conversion  of 
an  ARM  to  a  fixed-rate  transaction. 

Proposed  comment  20(c)-4  clarifies 
that  §  226.20(c)  applies  to  adjustments 
made  when  an  adjustable-rate  mortgage 
is  converted  to  a  fixed-rate  mortgage  if 
the  existing  legal  obligation  provides  for 
such  conversion  and  establishes  a 
specific  index  and  margin  or  formula  to 
be  used  to  determine  the  new  interest 
rate.  Proposed  comment  20(c)-4 
clarifies  further,  however,  that  if  the 
existing  legal  obligation  does  not 
provide  for  conversion  or  provides  for 
conversion  but  does  not  state  a  specific 
index  and  margin  or  formula  to  be  used 
to  determine  the  new  interest  rate,  or  if 
the  parties  agree  to  change  the  index, 
margin,  or  formula  to  be  used  to 
determine  the  interest  rate  upon 
conversion,  new  disclosures  instead 
may  be  required  under  §  226.20(a). 
Proposed  comment  20(c)-4  clarifies 
further  that  disclosures  may  be  required 
under  §  226.20(a)  if  a  conversion  fee  is 


See  74  FR  43232,  43270,  43405,  Aug.  26,  2009. 
58  See  id.  43270,  43329-43330. 


charged,  whether  or  not  the  legal 
obligation  establishes  the  amount  of  the 
conversion  fee,  or  loan  terms  other  than 
the  interest  rate  and  corresponding 
payment  are  modified.  Finally, 
proposed  comment  20(c)-4  clarifies  that 
if  an  open-end  account  is  converted  to 
a  closed-end  transaction  subject  to 
§  226.19(b),  disclosures  need  not  be 
provided  under  §  226.20(c)  until 
adjustments  subject  to  §  226.20(c)  are 
made  following  conversion.  This  is 
consistent  with  current  comment  20(c)- 
1. 

The  Board  solicits  comment  on 
whether,  when  an  ARM  is  converted  to 
a  fixed-rate  transaction  as  provided  in 
an  existing  legal  obligation,  new  TILA 
disclosures  under  §  226.20(a)  should  be 
provided  instead  of  notice  of  an  interest 
rate  adjustment  under  §  226.20(c). 

Would  new  TILA  disclosures  be  more 
useful  to  consumers  who  are  deciding 
whether  to  convert  an  ARM  into  a  fixed- 
rate  mortgage  on  terms  established 
under  an  existing  legal  obligation  or  to 
seek  a  fixed-rate  mortgage  from  a 
different  creditor?  Would  potential 
liability  risk  from  providing  new 
disclosures  under  §  226.20(a),  including 
rescission  in  rescindable  transactions, 
discourage  creditors  from  providing 
ARMs  with  a  conversion  option? 

Previously  proposed  revisions.  The 
new  revisions  the  Board  now  proposes 
address  the  applicability  of  §  226.20(c) 
and  would  be  made  only  to  the 
introductory  text  of  §  226.20(c)  and 
commentary  associated  with  that 
introductory  text.  For  ease  of  reference, 
however,  this  proposal  republishes 
proposed  revisions  to  disclosure  timing, 
content,  and  format  requirements  under 
§  226.20(c)(1)  through  (5)  and  associated 
commentary  proposed  previously  under 
the  August  2009  Closed-End  Proposal. 
The  Board  requests  that  interested 
parties  limit  the  scope  of  their 
comments  to  the  newly  proposed 
changes  to  the  introductory  text  of 
§  226.20(c)  and  proposed  comments 
20(c)-l  through  -4.. 

Section  226.22  Determination  of 
Annual  Percentage  Rate 

22(a)  Accuracy  of  Annual  Percentage 
Rate 

The  APR  is  a  measure  of  the  cost  of 
credit,  expressed  as  a  yearly  rate,  that 
relates  the  amount  and  timing  of  value 
received  by  a  consumer  to  the  amount 
and  timing  of  payments  made. 

§  226.22(a)(lJ.  The  APR  must  be 
determined  in  accordance  with  either 
the  actuarial  method  or  the  United 
States  Rule  method.  Id.  TILA  Section 
107(c)  provides  a  general  tolerance  for 
the  accuracy  of  a  disclosed  APR.  15 
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U.S.C.  1606(c).  TILA  Section  106(f) 
provides  special  tolerances  for 
disclosure  of  a  finance  charge  “and  other 
disclosures  affected  by  any  finance 
charge”  for  a  closed-end  credit 
transaction  secured  by  real  property  or 
a  dwelling.  15  U.S.C.  1605(f).  TILA 
Section  107(c)  is  implemented  in 
§  226.22(a)(2)  and  (3),  and  TILA  Section 
106(f)  is  implemented  in  §  226.22(a)(4) 
and  (5). 

The  Board  proposes  to  add  examples 
to  illustrate  whether  the  APR  disclosed 
for  a  mortgage  transaction  is  considered 
accurate  where  the  finance  charge  and 
APR  are  overstated.  The  Board  proposes 
further  to  clarify  that  the  tolerances 
under  proposed  §  226.23(a)(5)(ii), 
applicable  for  purposes  of  rescission,  do 
not  apply  in  determining  under 
§  226.19(a)  whether  a  creditor  must 
provide  corrected  disclosures  that  a 
consumer  must  receive  at  least  three 
business  days  before  consummation. 

(The  Board  proposes  to  redesignate 
§  226.23(g)  and  (h)(2),  as  discussed 
below  in  the  section-by-section  analysis 
of  proposed  §  226.23(a)(5)(ii).)  The 
Board  also  proposes  minor  clarifying 
amendments  to  §  226.22(a). 

In  addition,  the  Board  proposes 
several  technical  amendments  to 
§  226.22(a).  The  Board  proposes  to 
integrate  footnote  45d  into  §  226.22(a)(1) 
and  to  redesignate  existing  regulatory 
text.  The  Board  proposes  further  to 
revise  §  226.22(a)  to  use  the  term 
“interest  and  settlement  charges”  instead 
of  “finance  charge”  when  referring  to  a 
disclosed  finance  charge,  consistent 
with  a  terminology  change  proposed  for 
closed-end  mortgage  transactions  in 
proposed  §  226.38(e)(5)(ii)  under  the 
August  2009  Closed-End  Proposal. 

Also,  the  Board  proposes  to  add 
headings  to  §  226.22(a)(1),  (a)(2),  and 
(a)(3),  to  clarify  that  those  provisions 
address  a  closed-end  credit  transaction’s 
actual  APR,  a  tolerance  for  a  regular 
transaction,  and  a  tolerance  for  an 
irregular  transaction,  respectively. 
Finally,  the  Board  proposes  conforming 
amendments  to  headings  for 
commentary  on  §  226.22(a)(1),  (a)(2), 
and  (a)(3). 

22(a)(1)  Actual  Annual  Percentage  Rate 

Section  226.22(a)(1)  states  that  the 
APR  for  a  closed-end  credit  transaction 
is  a  measure  of  the  cost  of  credit, 
expressed  as  a  yearly  rate,  that  relates  to 
the  amount  and  timing  of  value  received 
by  the  consumer  to  the  amount  and 
timing  of  payments  made.  Section 
226.22(a)(1)  states  further  that  the  APR 


®®FoE.a  discussion  of  the  proposed  terminology 
change,  see  74  FR  43232,  43307-43308,  Aug.  26, 
2009. 


for  a  closed-end  credit  transaction  is  to 
be  determined  in  accordance  with  the 
actuarial  method  or  the  United  States 
Rule  method.  Footnote  45d  to 
§  226.22(a)(1)  states  that  an  error  in 
disclosure  of  an  APR  or  finance  charge 
shall  not,  in  itself,  be  considered  a 
violation  of  this  regulation  if:  (1)  The 
error  resulted  from  a  corresponding 
error  in  a  calculation  tool  used  in  good 
faith  by  the  creditor:  and  (2)  upon 
discovery  of  the  error,  the  creditor 
promptly  discontinues  use  of  that 
calculation  tool  for  disclosure  purposes 
and  notifies  the  Board  in  writing  of  the 
error  in  the  calculation  tool.  The  Board 
has  stated  that  footnote  45d  protects 
creditors  from  administrative 
enforcement,  including  restitution,  for 
errors  in  a  calculation  tool  used  in  good 
faith.  See  48  FR  14883,  Apr.  3,  1983. 
(TILA  Section  130(c)  protects  creditors 
from  civil  liability  for  violations 
resulting  from  such  errors.  15  U.S.C. 
1640(c).) 

The  Board  proposes  to  integrate  the 
text  of  footnote  45d  into  §  226.22(a)  and 
to  remove  the  footnote.  First,  the  Board 
proposes  to  redesignate  the  existing  text 
of  §  226.22(a)(1)  as  proposed 
§  226.22(a)(l)(i).  The  Board  also 
proposes  to  redesignate  comment 
22(a)(l)-2  as  comment  22(a)(l)(i)-2  and 
revise  the  comment  to  clarify  that  a 
previously  proposed  requirement  that 
disclosures  for  closed-end  mortgage 
transactions  use  the  term  “interest  and 
settlement  charges”  in  place  of  the  term 
“finance  charge,”  discussed  above,  does 
not  affect  how  an  APR  is  calculated 
using  the  actuarial  method. 

Next,  the  Board  proposes  to  add  a 
new  §  226.22(a)(l)(ii)  that  contains  the 
text  of  footnote  45d.  However,  proposed 
§  226.22(a)(l)(ii)  omits  a  statement  in 
footnote  45d  that  could  be  read  to  mean 
that  an  error  in  the  disclosure  of  the 
APR  or  finance  charge  resulting  from  an 
error  in  a  calculation  tool  used  in  good 
faith  (but  no  longer  used)  is  a  violation 
of  Regulation  Z  if  a  creditor  does  not 
notify  the  Board  in  writing  of  the  error 
in  the  calculation  tool.  That  statement  is 
inconsistent  with  TILA  Section  130(c), 
which  provides  that  a  creditor  or 
assignee  may  not  be  held  liable  in  any 
action  brought  under  TILA  Section  125 
or  TILA  Section  130  if  the  creditor  or 
assignee  shows  by  a  preponderance  of 
the  evidence  that  the  violation  was  not 
intentional  and  resulted  from  a  bona 
fide  error,  notwithstanding  the 
maintenance  of  procedures  reasonably 
adapted  to  avoid  any  such  error.  15 
U.S.C.  1640(c).  Examples  of  a  bona  fide 
error  include  calculation  errors  and 
computer  malfunction  and 
programming  errors.  Id. 
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The  Board  also  proposes  to 
redesignate  comment  22(a)(l)-5, 
regarding  good  faith  reliance  on  faulty 
calculation  tools,  as  comment 
22(a)(l)(ii)-l,  and  to  revise  the  comment 
to  clarify  that  the  “finance  charge”  is 
disclosed  as  “interest  and  settlement 
charges”  for  purposes  of  mortgage 
transaction  disclosures.  The  Board 
further  proposes  to  add  a  conforming 
heading,  and  update  a  cross-reference  to 
footnote  45d. 

22(a)(2)  Regular  Transaction 

Section  226.22(a)(2)  provides  that,  as 
a  general  rule,  an  APR  for  a  closed-end 
credit  transaction  is  considered  accurate 
if  the  APR  is  not  more  than  Vb  of  1 
percentage  point  above  or  below  the 
APR  determined  in  accordance  with 
§  226.22(a)(1).  The  Board  also  propose's 
minor  revisions  to  §  226.22(a)(2)  for 
clarity. 

22(a)(3)  Irregular  Transaction 

Section  226.22(a)(3)  provides  that,  in 
an  irregular  transaction,  a  disclosed 
APR  is  considered  accurate  if  it  is  not 
more  than  14  of  1  percentage  point 
above  or  below  the  actual  APR.  Footnote 
46  to  §  226.22(a)(3)  clarifies  that,  for  • 
purposes  §  226.22(a)(3),  an  irregular 
transaction  is  one  that  includes  any  of 
the  following  features:  Multiple 
advances,  irregular  payment  periods,  or 
irregular  payment  amounts,  other  than 
an  irregular  first  period  or  an  irregular 
first  or  final  payment.  The  Board 
proposes  to  integrate  footnote  46  into 
proposed  §  226.22(a)(3)  and  to  set  forth 
several  types  of  “irregular  transactions” 
currently  described  in  comment 
22(a)(3)-l. 

Specifically,  proposed 
§  226.22(a)(3)(i)  states  that  the  term 
“irregular  transaction”  includes:  (1)  A 
construction  loan  for  which  advances 
are  made  as  construction  progresses:  (2) 
a  transaction  where  payments  vary  to 
reflect  the  consumer’s  seasonal  income: 

(3)  a  transaction  where  payments  vary 
due  to  changes  in  a  premium  for  or 
termination  of  mortgage  insurance:  and 

(4)  a  transaction  with  a  graduated 
payment  schedule  where  the  contract 
commits  the  consumer  to  several  series 
of  payments  in  different  amounts. 
Proposed  §  226.22(a)(3)(ii)  provides  that 
the  term  “irregular  transaction”  does  not 
include  a  loan  with  a  variable-rate 
feature  that  has  regular  payment 
periods,  however.  The  Board  also 
proposes  minor  revisions  to 

§  226.22(a)(3)  for  clarity. 

The  examples  of  transactions  that  are 
and  are  not  irregular  transactions  are 
incorporated  from  current  comment 
22(a)(3)-l,  with  the  exception  of 
proposed  §  226.22(a)(3l(i)(C).  Proposed 
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§  226.22(aK3)(i)(C)  (currently  footnote 
45d)  provides  that  an  irregular 
transaction  includes  a  transaction  where 
payments  vary  due  to  changes  in  a 
premium  for  or  termination  of  mortgage 
insurance.  No  substantive  change  is 
intended  by  incorporating  this  example 
of  an  irregular  transaction  into  the 
regulation  text,  however. 

22(a)(4)  Mortgage  Loans 

Under  TILA  Section  106(f),  a  special 
tolerance  for  the  disclosed  finance 
charge  and  “other  disclosures  affected 
by  any  finance  charge”  applies  for 
closed-end  credit  transactions  secured 
by  real  property  or  a  dwelling,  in 
addition  to  the  general  tolerance  for  a 
regular  transaction  under  §  226.22(a)(2) 
or  for  an  irregular  transaction  under 
§  226.22(a)(3),  as  applicable.  15  U.S.C. 
1605(f).  TILA  Section  106(f)(1)  states 
that,  in  closed-end  credit  transactions 
secured  by  real  property  or  a  dwelling, 
the  disclosure  of  the  finance  charge  and 
other  disclosures  affected  by  the  finance 
charge  shall  be  treated  as  accurate  if  the 
amount  disclosed  as  the  finance  charge 
(1)  does  not  vary  from  the  actual  finance 
charge  by  more  than  $100;  or  (2)  is 
greater  than  the  amount  required  to  be 
disclosed.  15  U.S.C.  1605(f)(1).  (TILA 
Section  106(f)  establishes  a  different 
tolerance  for  these  transactions  for 
purposes  of  rescission  under  TILA 
Section  125,  as  discussed  below.  15 
U.S.C.  1605(f)(2)).  The  APR  is  a 
disclosure  “affected  by”  the  finance 
charge.  When  implementing  the  special 
tolerance  for  mortgage  loans  in 
§  226.22(a)(4),  the  Board  stated  that  if 
the  APR  is  not  considered  to  be  a 
disclosure  affected  by  the  finance 
charge,  “transactions  in  which  the 
disclosed  finance  charge  is  misstated 
but  considered  accurate  under  the  new 
tolerance  would  remain  subject  to  legal 
challenge  based  on  the  disclosed  APR,  . 
which  seems  inconsistent  with  the 
legislative  intent.”  61  FR  49237,  49242, 
Sept.  19,  1996. 

Under  §  226.22(a)(4),  if  the  APR 
disclosed  in  a  transaction  secured  by 
real  property  or  a  dwelling  varies  from 
the  actual  APR  determined  in 
accordance  with  §  226.22(a)(1),  the 
disclosed  APR  is  considered  accurate  if 
(1)  the  disclosed  APR  results  from  the 
disclosed  finance  charge,  and  (2)  the 
disclosed  finance  charge  would  be 
considered  accurate  under 
§  226.18(d)(1).  (Under  the  August  2009 
Closed-End  Proposal,  §  226.38(e)(5)(ii) 
rather  than  §  226.18(d)(1)  would  set 
forth  the  accuracy  tolerance  for  a 
finance  charge  disclosed  for  a  closed- 


end  mortgage  transaction.*’°)  Comment 
22(a)(4)-l  currently  provides  an 
example  of  the  APR  tolerance  where  a 
disclosed  APR  results  from  a  disclosed 
finance  charge  that  is  understated  by 
$100  or  less  and  therefore  considered 
accurate  under  §  226.18(d)(1).  The 
Board  proposes  to  redesignate  the 
current  comment  as  comment  22(a)(4)- 
l.i  and  add  an  example  that  illustrates 
the  operation  of  the  APR  tolerance 
where  the  disclosed  finance  charge  and 
APR  are  overstated. 

Proposed  comment  22(a)(4)-l.ii 
provides  that,  if  a  creditor  improperly 
includes  a  $200  fee  in  the  interest  and 
settlement  charges  on  a  regular 
transaction,  the  overstated  interest  and 
settlement  charges  are  considered 
accurate  under  §  226.38(e)(5)(ii),  and  the 
APR  that  results  from  those  overstated 
interest  and  settlement  charges  is 
considered  accurate  even  if  it  falls 
outside  the  tolerance  of  Vb  of  1 
percentage  point  provided  under 
§  226.22(a)(2).  Proposed  comment 
22(a)(4)-l.ii  clarifies  that  because  the 
interest  and  settlement  charges  were 
overstated  by  $200  in  the  example,  an 
APR  corresponding  to  a  $225 
overstatement  of  the  interest  and 
settlement  charges  will  not  be 
considered  accurate.  Although  the 
proposed  example  describes  a  regular 
transaction  to  which  the  Vb  of  1 
percentage  point  tolerance  applies 
under  §  226.22[a){2),  the  same 
principles  apply  for  an  irregular 
transaction  to  which  the  V4  of  1 
percentage  point  tolerance  applies 
under  §  226.22(a)(3). 

Special  tolerances  for  rescission.  TILA 
Sections  106(f)(2)  and  125(i)(2)  provide 
special  tolerances  for  the  finance  charge 
and  all  related  disclosures  when  a 
consumer  asserts  the  right  to  rescind  a 
closed-end  mortgage  transaction  under 
TILA  Section  125.  15  U.S.C.  1605(f)(2), 
1635(i)(2).  TILA  Section  106(f)(2) 
provides  that,  for  purposes  of  the  right 
to  rescind,  the  finance  charge  and 
disclosures  affected  by  the  finance 
charge  are  treated  as  accurate  if  the 
disclosed  finance  charge  does  not  vary 
from  the  actual  finance  charge  by  more 
than  an  amount  equal  to  one-half  of  one 
percent  of  the  loan  amount.®^  TILA 
Section  125(i)(2)  provides  a  different 

Regarding  the  proposal  to  change  where  the 
finance  charge  tolerance  for  closed-end  mortgage 
transaction  is  set  forth,  see  the  discussion  of 
proposed  revisions  to  §  226.18(dKl)  at  74  FR  43232, 
43256,  Aug.  26,  2009. 

For  rescission  of  a  refinancing  of  a  principal 
balance  made  without  a  new  consolidation  or  new 
advance,  TILA  Section  106(f)(2)  provides  a 
tolerance  of  one  percent  of  the  loan  amount, 
provided  the  loan  is  not  a  high-cost  HOEPA  loan 
under  TILA  Section  103{aa),  15  U.S.C.  1602(aa).  15 
U.S.C.  1605(f)(2). 


tolerance  if  rescission  is  asserted  as  a 
defense  to  foreclosure.  In  that 
circumstance,  the  finance  charge  and  all 
related  disclosures  are  considered 
accurate  if  the  disclosed  finance  charge 
does  not  vary  from  the  actual  finance 
charge  by  more  than  $35  or  is  greater 
than  the  actual  finance  charge.  TILA 
Sections  106(f)(2)  and  125(i)(2)  are 
implemented  in  §  226.23(g)  and  (h) 
(proposed  to  be  redesignated  as 
§  226.23(a)(5)(ii)).  The  tolerances  under 
TILA  Sections  106(f)(2)  and  125(i)(2)  are 
larger  than  the  tolerance  of  Vb  of  one 
percentage  point  provided  for  a  regular 
transaction  under  TILA  Section  107(c). 
Therefore,  those  tolerances  limit  the 
circumstances  in  which  a  consumer 
may  rescind  a  loan  based  on  inaccurate 
TILA  disclosures.®^  15  U.S.C.  1606(c). 

With  respect  to  the  special  APR 
tolerances  for  mortgage  transactions 
under  §  226.22(a)(4),  proposed 
§  226.22(a)(4)(ii)(B)  provides  that,  for 
purposes  of  rescission,  the  finance 
charge  and  all  related  disclosures  are 
accurate  if  the  finance  charge  is  accurate 
under  proposed  §  226.23(a)(5)(ii),  as 
applicable.  Some  creditors  have  asked 
the  Board  whether  the  larger  tolerances 
under  §  226.23(g)  and  (h)  (proposed 
§  226.23(a)(5)(ii))  apply  under 
§  226.19(a)(2)  in  determining  whether  a 
consumer  must  receive  corrected 
disclosures  at  least  three  business  days 
before  consummation  of  a  rescindable 
transaction.  Section  226.19(a)(l)(i) 
requires  creditors  to  provide  good  faith 
estimates  of  the  TILA  disclosures  for  all 
loans  secured  by  a  dwelling,  within 
three  business  days  of  receiving  a 
consumer’s  application.  Section 
226.19(a)(2)  provides  that  if  the 
difference  between  the  actual  APR  and 
the  disclosed  APR  exceeds  the 
applicable  tolerance,  the  creditor  must 
provide  corrected  TILA  disclosures  that 
the  consumer  must  receive  at  least  three 
business  days  before  consummation.  In 
light  of  that  requirement,  some  creditors 
have  asked  the  Board  whether,  for  a 
rescindable  transaction,  they  need  not 
provide  corrected  disclosures  and  wait 
three  business  days  to  consummate  a 
transaction  if  a  disclosed  APR  would  be 
considered  accurate  under  §  226.23(g)  or 
(h)  (proposed  §  226.23(a)(5)(ii))  if  the 
consumer  tries  to  rescind  in  the  future. 

Proposed  comment  22(a)(4)-2  clarifies 
that  §  226.22(a)(4)(ii)(B)  does  not 
establish  a  special  tolerance  for 
determining  whether  corrected 
disclosures  are  required  under 

The  tolerance  for  a  regular  transaction  under 
TILA  Section  107(c)  is  implemented  in 
§  226.22(a)(2).  TILA  Section  107(c)  provides  that  the 
Board  may  allow  a  greater  tolerance  to  simplify 
compliance  where  irregular  payments  are  involved. 
15  U.S.C.  1606(c). 
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§  226.19(a)(2)  for  rescindable  mortgage 
transactions.  The  tolerances  for  the 
finance  charge  (interest  and  settlement 
charges)  under  §  226.23(g)  and  (h) 
(proposed  §  226.23(a)(5)(ii)),  apply  only 
when  the  consumer  actually  asserts  the 
right  of  rescission  under  §  226.23,  as 
discussed  above. 

Conforming  amendments.  The  Board 
proposes  certain  conforming 
amendments  to  §  226.22(a)(4).  Section 
226.22(a)(4)  incorporates  by  reference 
finance  charge  tolerances  under 
§  226.18(d)(1),  as  discussed  above. 

Under  the  August  2009  Closed-End 
Proposal,  proposed  §  226.38(e)(5)(ii) 
instead  of  §  226.18(d)(1)  would  set  forth 
the  tolerances  for  the  finance  charge  for 
a  closed-end  mortgage  transaction,  as 
discussed  above.  The  Board  proposes  to 
revise  §  226.22(a)(4)  and  comment 
22(a)(4)-l  to  replace  the  references  to 
§  226.18(d)(1)  with  references  to 
proposed  §  226.38(e)(5)(ii).  The  Board 
also  proposes  to  revise  §  226.22(a)(4) 
and  comment  22(a)(4)-l  to  reflect  that 
the  term  “interest  and  settlement 
charges”  is  used  instead  of  the  term 
“finance  charge”  for  closed-end 
mortgage  disclosures  under  the  August 
2009  Closed-End  Proposal,  as  discussed 
above. 

22(a)(5)  Additional  Tolerance  for 
Mortgage  Loans 

Section  226.22(a)(5)  provides  an 
additional  tolerance  for  transactions 
secured  by  real  property  or  a  dwelling. 
This  additional  tolerance  avoids  the 
anomalous  result  of  imposing  liability 
on  a  creditor  for  a  disclosed  APR  that 
is  not  the  actual  APR  but  is  closer  to  the 
actual  APR  than  the  APR  that  would  be 
considered  accurate  under  the  statutory 
tolerance  in  §  226.22(a)(4).  See  61  FR 
49237,  49243,  Sept.  19,  1996  (discussing 
the  adoption  of  §  226.22(a)(5)).  Section 
226.22(a)(5),  as  proposed  to  be  revised, 
states  that  if  the  disclosed  interest  and 
settlement  charges  are  calculated 
incorrectly  but  considered  accurate 
under  proposed  §  226.38(e)(5)(ii)  or 
§  226.23(g)  or  (h)  (proposed 
§  226.23(a)(5)(ii)),  the  disclosed  APR  is 
considered  accurate  if:  (1)  the  disclosed 
interest  and  settlement  charges  are 
understated  and  the  disclosed  APR  also 
is  understated,  but  is  closer  to  the  actual 
APR  than  the  APR  that  would  be 
considered  accurate  under 
§  226.22(a)(4);  or  (2)  the  disclosed 
interest  and  settlement  charges  are 
overstated  and  the  disclosed  APR  also  is 
overstated  but  is  closer  to  the  actual 
APR  than  the  rate  that  would  be 
considered  accurate  under 
§  226.22(a)(4).  Comment  22(a)(5)-l  ^ 
illustrates  the  APR  tolerance  for 
mortgage  transactions  under  '  ' 


§  226.22(a)(5),  where  a  $75  omission 
from  the  finance  charge  for  an  irregular 
transaction  occurs.  The  Board  proposes 
to  revise  comment  22(a)(5)-l  for  clarity 
and  to  reflect  that  the  term  “interest  and 
settlement  charges”  is  used  instead  of 
the  term  “finance  charge”  for  closed-end 
mortgage  disclosures  under  the  August 
2009  Closed-End  Proposal. 

New  example  for  overstated  APR.  The 
Board  also  proposes  to  add  an  example 
that  illustrates  the  APR  tolerance  in 
§  226.22(a)(5)  where  a  disclosed  APR  is 
based  on  overstated  interest  and 
settlement  charges.  Proposed  comment 
22(a)(5)-l.ii  provides  the  example  of  an 
irregular  transaction  for  which  the 
actual  APR  is  9.00  percent  and  the 
interest  and  settlement  charges 
improperly  include  a  $500  fee 
corresponding  to  a  disclosed  APR  of 
9.40  percent.  That  is,  the  disclosed  APR 
of  9.40%  results  from  disclosed  interest 
and  settlement  charges  that  are 
considered  accurate  under  previously 
proposed  §  226.38(e)(5)(ii)  because  they 
are  greater  than  the  interest  and 
settlement  charges  required  to  be 
disclosed  and  therefore  are  considered 
accurate  under  §  226.22(a)(4).  Proposed 
§  226.22(a)(5)-l.ii  clarifies  that,  in  that 
case,  a  disclosed  APR  of  9.30  is  within 
the  tolerance  in  §  226.22(a)(5)  because  it 
is  closer  to  the  actual  APR  of  9.00% 
than  the  9.40%  APR  that  would  be 
considered  accurate  under 
§  226.22(a)(4).  Proposed  comment 
22(a)(5)-l.ii  clarifies  further  that,  for 
purposes  of  the  example,  an  APR  below 
8.75  percent  (corresponding  to  the  V4  of 
one  percentage  point  tolerance  for  an 
irregular  transaction)  or  above  9.40 
percent  (corresponding  to  the  APR  that 
results  from  the  disclosed  interest  and 
settlement  charges)  will  not  be 
considered  accurate. 

Section  226.23  Right  of  Rescission 
23(a)  Consumer’s  Right  to  Rescind 
23(a)(1)  Coverage 
Section  226.23(a)(1),  which 
implements  TILA  Section  125(a), 
provides  that  in  a  credit  transaction  in 
which  a  security  interest  is  or  will  be 
retained  or  acquired  in  a  consumer’s 
principal  dwelling,  each  consumer 
whose  ownership  interest  is  or  will  be 
subject  to  the  security  interest  shall 
have  the  right  to  rescind  the  transaction, 
except  for  transactions  exempted  under 
§  226.23(f).  15  U.S.C.  1635(a).  Footnote 
47  to  §  226.23(a)(1)  currently  provides 
that  for  purposes  of  rescission,  the 
addition  to  an  existing  obligation  of  a 
security  interest  in  a  consumer’s 
principal  dwelling  is  a  transaction.  The 
right  of  rescission  applies  only  to  the 
addition  of  the  security  interest  and  not 


the  existing  obligation.  When  adding  a 
security  interest,  the  creditor  must 
deliver  the  notice  of  the  right  of 
rescission  required  under  §  226.23(b), 
but  need  not  deliver  new  material 
disclosures.  Delivery  of  the  required 
rescission  notice  begins  the  rescission 
period. 

The  Board  proposes  to  move  the  first 
two  sentences  of  footnote  47  to  the  text 
of  §  226.23(a)(1)  in  order  to  make  clear 
that  the  addition  of  a  security  interest  in 
a  consumer’s  principal  dwelling  is  a 
rescindable  transaction.  However,  the 
last  two  sentences  of  footnote  47 
regarding  the  creditor’s  obligation  to 
provide  a  rescission  notice  would  be 
moved  to  comment  23(a)(l)-5. 

Currently,  comment  23(a)(l)-5  states 
that  the  addition  of.  a  security  interest  in 
a  consumer’s  principal  dwelling  to  an 
existing  obligation  is  rescindable  even  if 
the  existing  obligation  is  not  satisfied 
and  replaced  by  a  new  obligation,  and 
even  if  the  existing  obligation  was 
previously  exempt  (because  it  was 
credit  over  $25,000  not  secured  by  real 
property  or  a  consumer’s  principal 
dwelling).  The  right  of  rescission 
applies  only  to  the  added  security 
interest,  and  not  to  the  original 
obligation.  In  those  situations,  only  the 
§  226.23(b)  notice  need  be  delivered,  not 
new  material  disclosures;  the  rescission 
period  begins  to  run  from  the  delivery 
of  the  notice. 

The  Board  proposes  to  revise 
comment  23(a)(l)-5  to  reflect  changes 
under  proposed  §  226.20(a).  As 
discussed  in  more  detail  in  the  section- 
by-section  analysis  for  proposed 
§  226.20  above,  proposed  §  226.20(a)(1) 
would  provide  that  the  addition  of  new 
collateral  that  is  real  property  or  a 
dwelling  to  an  existing  legal  obligation 
secured  by  real  property  or  a  dwelling 
would  be  a  “new  transaction”  requiring 
new  TILA  disclosures.  Thus,  for 
example,  if  a  creditor  adds  a  security 
interest  in  the  consumer’s  principal 
dwelling  to  an  existing  loan  secured  by 
vacant  land,  then  the  creditor  would 
have  to  provide  the  consumer  with  new 
TILA  disclosures.  Accordingly, 
comment  23(a)(l)-5  would  be  revised  to 
state  that  if  the  addition  of  a  security 
interest  in  the  consumer’s  principal 
dwelling  is  a  new  transaction  under 
§  226.20(a)(1),  then  the  creditor  must 
deliver  new  material  disclosures  in 
addition  to  the  §  226.23(b)  notice. 

For  an  existing  obligation  not  secured 
by  real  property  or  a  dwelling,  proposed 
§  226.20(a)(2)  would  provide  that  new 
TILA  disclosures  are  required  if  the 
existing  obligation  is  satisfied  and 
replaced  by  a  new  obligation.  Thus,  for 
example,  if  a  creditor  satisfies  and 
replaces  an  existing  auto  loan  and  adds 
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a  security  interest  in  the  consumer’s 
principal  dwelling,  then  the  creditor 
must  deliver  new  material  disclosures 
in  addition  to  the  §  226.23(b)  notice. 
Comment  23(a)(5)-l  would  be  revised  to 
reflect  this  requirement.  As  in  the 
current  comment,  if  the  existing 
obligation  is  not  satisfied  and  replaced, 
then  the  creditor  need  only  deliver  the 
§  226.23(b)  notice,  not  new  material 
disclosures. 

Finallj',  comment  23(a)(l)-5  would  be 
revised  to  clarify  that  the  rescission 
period  will  begin  to  run  from  the 
delivery  of  the  rescission  notice  and,  as 
applicable,  the  delivery  of  the  material 
disclosures. 

23(a)(2)  Exercise  of  the  Right 
Background 

TILA  permits  a  consumer  to  assert 
rescission  against  the  creditor  or  any 
assignee  of  the  loan  obligation.  TILA 
.Sections  125(a),  131(c);  15  U.S.C. 

1635(a),  1641(c).  To  exercise  the  right  of 
rescission,  the  consumer  must  send 
notification  to  the  creditor  or  the 
creditor’s  agent  designated  on  the  notice 
of  the  right  of  rescission  provided  by  the 
creditor.  TILA  Section  125(a);  15  U.S.C. 
1635(a);  §  226.23(a)(2),  (b)(iii);  comment 
23(a)(2)-l.  If  the  creditor  fails  to  provide 
the  consumer  with  a  designated  address 
for  sending  the  notification  of 
rescission,  delivering  notification  to  the 
person  or  address  to  which  the 
consumer  has  been  directed  to  send 
payments  (/.e.,  the  loan  servicer) 
constitutes  delivery  to  the  creditor  or 
assignee.  See  comment  23(a)(2)-l. 

This  regulatory  framework  for 
asserting  the  right  to  rescind  is 
applicable  to  most  transactions  that  are 
rescinded  within  the  initial  three- 
business-’day  period.  TILA  and 
Regulation  Z  provide  that  the  right  of 
rescission  expires  three  business  days 
after  the  later  of  (1)  consummation,  (2) 
delivery  of  the  notice  of  the  right  to 
rescind,  or  (3)  delivery  of  the  material 
disclo.sures.  TILA  Section  125(a);  15 
U.S.C.  1635(a);  §  226.23(a)(3).  The 
creditor  may  not,  directly  or  through  a 
third  party,  disburse  money,  perform 
services,  or  deliver  materials  until  the 
initial  three-day  rescission  period  has 
expired  and  the  creditor  is  reasonably 
satisfied  that  the  consumer  has  not 
rescinded.  §  226.23(c);  comment  23(c)- 
1.  Within  the  three-business-day  period, 
a  consumer  normally  would  send  the 
notice  to  the  creditor  or  the  creditor’s 
agent  whose  address  appears  on  the 
rescission  notice.  The  consumer’s 
notification  as.serting  the  right  against 
the  “creditor”  (as  defined  in 
§  226.2(a)(17))  in  most  cases  would  be 
effective  because,  as  the  Board 


understands,  loans  typically  are  not 
assigned  within  the  three-business-day 
period.  Under  current  comment 
23(a)(2)-l,  if  no  address  were  listed  for 
the  creditor  or  the  creditor’s  agent  on 
the  rescission  notice,  the  consumer 
could  assert  rescission  against  the 
creditor  by  notifying  the  servicer. 

The  current  regulations,  however,  do 
not  as  readily  apply  to  the  exercise  the 
right  of  rescission  during  the  extended 
right  to  rescind.  If  the  creditor  fails  to 
deliver  the  notice  of  the  right  to  rescind 
or  the  material  disclosures,  the  right  to 
rescind  expires  three  years  from  the  date 
of  consummation  (or  upon  the  sale  or 
transfer  of  the  property).  TILA  Section 
125(f);  15  U.S.C.  1635(f);  §  226.23(a)(3). 

In  the  case  of  certain  administrative 
proceedings,  the  right  to  rescind  may  be 
further  extended.  See  id.  The  principal 
problem  during  the  extended  rescission 
period  is  that  the  party  against  which  a 
consumer  must  assert  may  no  longer  be 
the  creditor  on  the  original  notice  of 
rescission.  TILA  Section  125  and 
§  226.23  set  forth  the  steps  the  consumer 
must  take  to  assert  that  right  only  with 
respect  to  the  creditor,  yet,  during  the 
extended  period,  a  notice  to  the  creditor 
listed  on  the  original  rescission  notice 
rnay  be  ineffective.  The  original  creditor 
may  have  transferred  the  obligation 
shortly  after  consummation,  and,  if  the 
loan  is  securitized,  it  may  have  been 
transferred  several  times.  In  addition, 
the  original  creditor  may  no  longer  exist 
because  of  dissolution,  bankruptcy,  or 
merger.  Moreover,  some  courts  have 
held  that  notice  is  ineffective  when  the 
consumer  notifies  the  original  creditor 
and  the  current  servicer,  but  not  the 
current  holder.®^  For  practical  reasons, 
a  consumer  that  has  an  extended  right 
of  rescission  should  assert  the  right 
directly  against  the  assignee  (the  current 
holder  of  the  loan),  because  only  the 
assignee  is  in  a  position  to  cancel  the 
transaction. 

Unfortunately,  consumers  have 
difficulty  identifying  the  assignee  that 
currently  holds  their  loan.  Recognizing 
this  problem.  Congress  recently 
amended  TILA  to  help  consumers 
determine  who  the  current  owner  of 
their  loan  is  and  how  to  contact  the 
owner.®^  The  amendments,  which  the 
Board  implemented  in  new  §  226.39, 
require  an  assignee  to  provide  its  name 
and  contact  information  to  the 
consumer  within  30  days  of  acquiring 
the  loan.  Consumers  can  also  obtain  this 

See,  e.g.,  Roberts  v.  WMC  Mortgage  Corp.,  173 
Fed.  Appx.  575  (9th  Cir.  2006)  (unpublished): 

Meyer  v.  Argent  Mortgage  Co.,  379  B.R.  529  (Bankr. 
E.D.  Pa.  2007). 

See  Helping  Families  Save  Their  Homes  Act. 
Public  Law  111-22,  tit.  IV,  §  404(a).  123  Stat.  1632. 
1658(2009).  j,,fi  ; 


information  under  TILA  Section 
131(f)(2),  which  requires  loan  servicers, 
upon  request  from  a  consumer,  to 
provide  the  name,  address,  and 
telephone  number  of  the  owner  or 
master  servicer  of  a  loan.  15  U.S.C. 
1641(f)(2).  The  Board  is  proposing  new 
§  226.41  to  require  servicers  to  provide 
the  information  the  consumer  requests 
under  TILA  Section  131(f)(2)  within  a 
reasonable  time.  15  U.S.C.  1641(f)(2). 

Despite  these  improvements,  a 
consumer  may  still  send  notification  of 
exercise  to  the  incorrect  party  because 
they  mistakenly  believe  that  the  original 
creditor  or  an  assignee  that  once  held 
the  loan  continues  to  hold  the  loan.  This 
reasonable  mistake  has  the  most  serious 
consequences  for  consumers  with  an 
extended  right  that  will  soon  expire; 
they  may  lose  their  right  to  rescind 
entirely  because  of  a  time  lag  in  the 
consumer’s  receipt  of  information 
provided  pursuant  to  §  226.41  or 
§  226.39.  Some  consumers  may  never  be 
informed  of  a  certain  transfer  of  their 
loan  because  the  §  226.39  notice  was 
lost  in  the  mail  or  the  provision  of  a 
§  226.39  notice  was  not  required  (for 
instance,  when  a  transferee  assigns  the 
loan  within  30  days  of  acquisition). 

Other  consumers  may  receive  a  §  226.39 
notice  identifying  the  current  holder, 
but  fail  to  read  or  to  keep  it,  possibly 
because  few  consumers  will  recognize 
the  importance  of  the  information 
contained  in  a  §  226.39  notice  for 
exercising  the  right  to  rescind.  Finally, 
many  consumers  do  not  understand  the 
difference  between  the  servicer  and  the 
owner  of  a  loan,  and  may  attempt  to 
exercise  their  right  by  notifying  the 
servicer. 

The  Board’s  Proposal 

To  address  some  of  these  problems, 
the  Board  proposes  to  revise 
§  226.23(a)(2)  and  associated 
commentary.  Revised  §  226.23(a)(2) 
would  describe:  (1)  How  the  consumer 
must  exercise  the  right  of  rescission;  (2) 
whom  the  consumer  must  notify  during 
the  three-business-day  period  fallowing 
consummation  and  after  that  period  has 
expired  (the  extended  right);  and  (3) 
when  the  creditor  or  current  owner  wall 
be  deemed  to  receive  the  consumer’s 
notice.  Comment  23(a)(2)-l  would  be 
divided  into  three  comments  and  the 
sentence  regarding  the  start  of  the  time 
period  for  the  creditor’s  performance 
under  §  226.23(d)(2)  would  be  moved 
into  new  comment  23(a)(2)(ii)(B)-l. 

23(a)(2)(i)  Provision  of  Written 
Notification 

Proposed  §  226.23(a)(2)(i)  contains  the 
same  requirements  as  current 
§  226j23(a)(2)  with  respect  to  the  form  of 
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and  timing  for  provision  of  notification. 
The  reference  to  notices  sent  by 
telegram  would  be  removed  from  the 
listed  methods  of  transmitting  written 
communication  in  the  regtilation  and 
associated  commefttary  as  obsolete.  No 
other  substantive  changes  are  intended. 

23(a)(2){ii)  Party  the  Consumer  Shall 
Notify 

Proposed  §  226.23(a)(2)(ii)  provides 
that  the  party  the  consumer  must  notify 
depends  on  whether  the  right  of 
rescission  is  exercised  during  the  three- 
business-day  period  following 
consummation  of  the  transaction  or  after 
expiration  of  that  period.  Proposed 
§  226.23(a)(2)(iiKA)  states  that,  during 
the  three-business-day  period  following 
consummation  of  the  transaction,  the 
consumer  must  notify  the  creditor  or  the 
creditor’s  agent  designated  on  the 
rescission  notice.  Proposed 
§  226.23(a)(2)(ii)(A)  also  includes  the 
guidance  from  current  comment 
23(aK2)-l,  that  if  the  notice  does  not 
designate  the  address  of  the  creditor  hr 
its  agent,  the  consumer  may  mail  or 
deliver  notification  to  the  servicer,  as 
that  term  is  defined  in  §  226.36(c)(3). 

The  proposed  rule  is  intended  to  ensure 
that  the  notice  is  sent  to  the  person  who 
most  likely  still  will  own  the  debt 
obligation.  Generally,  loans  are  not 
transferred  during  the  three-business- 
day  period  following  consummation. 

Proposed  §  226.23(a)(2)(ii)(B)  is 
intended  to  ensure  that  consumers  can  , 
exercise  the  extended  right  of  rescission 
if  the  creditor  has  transferred  the 
consumer’s  debt  obligation.  Under 
proposed  §  226.23(a)(2)(ii)(B),  the 
consumer  must  mail  or  deliver 
notification  to  the  current  owner  of  the 
debt  obligation;  however,  notice  to  the 
servicer  would  also  constitute  delivery 
to  the  current  owner.  As  discussed 
above,  consumers  may  have  difficulty 
identifying  the  current  owner  of  their 
loan,  and  may  reasonably  be  confused 
as  to  whom  they  should  correspond 
with  about  rescinding  their  loan.  In 
contrast,  consumers  usually  know  the 
identity  of  their  servicer.  They  may 
regularly  receive  statements  or  other 
correspondence  from  their  servicer,  for 
example,  and  many  consumers  continue 
to  mail  monthly  mortgage  payments  to 
the  servicer  rather  than  have  these 
payments  automatically  debited  from 
their  checking  or  savings  account.  For 
these  reasons,  the  Board  believes  that 
consumers  who  exercise  the  extended 
‘  right  of  rescission  by  notifying  their 
servicers  should  not  be  deprived  of  this 
important  consumer  remedy.  Moreover, 
servicers  are  generally  agents  of  the 
owner  concerning  correspondence  and 
other  communications  to  and  from  the 


consumer.  The  Board  expects  that  it 
would  not  be  unduly  burdensome  for 
the  servicer  to  receive  a  consumer’s 
notification  of  rescission  on  behalf  of 
the  owner  and  to  inform  the  owner  of 
the  rescission.  Proposed  comment 
23(a)(2)(ii)(B)-l  clarifies  that  when  a 
consumer  provides  the  servicer  with 
notification  of  exercise  of  the  extended 
right  of  rescission  under  proposed 
§  226.23(a)(2)(ii)(B),  the  period  for  the 
creditor’s  or  owner’s  actions  in 
§  226.23(d)(2)  begins  to  run  from  the 
time  the  servicer  receives  the 
consumer’s  notification. 

The  Board  requests  comment  on 
whether  the  proposal  to  permit 
consumers  to  exercise  the  right  to 
rescind  by  notifying  the  servicer,  even  if 
the  servicer  is  not  the  current  owner  of 
the  loan,  could  create  any  operational  or 
other  compliance  issues.  In  particular, 
the  Board  seeks  comment  on  whether  it 
is  feasible  for  a  servicer  to  inform  the 
creditor  or  owner  of  the  debt  obligation 
that  the  consumer  has  rescinded  on  the 
same  day  as  the  servicer  receives  the 
consumer’s  notification,  or  if  the 
servicer  could  contractually  be 
responsible  for  handling  the  rescission 
process. 

23(a)(3)  Rescission  Period 

Section  226.23(a)(3),  which 
implements  TILA  Section  125(a), 
provides  that  a  consumer  may  exercise 
the  right  to  rescind  until  midnight  after 
the  third  business  day  following 
consummation,  delivery  of  all  material 
disclosures,  or  delivery  of  the  rescission 
notice,  whichever  occurs  last.  15  U.S.C. 
1635(a).  If  the  required  notice  and 
material  disclosures  are  not  delivered, 

§  226.23(a)(3)  further  states  that  the  right 
of  rescission  expires  three  years  after  the 
date  of  consummation  of  the 
transaction,  upon  transfer  of  all  of  the 
consumer’s  interest  in  the  property,  or 
upon  sale  of  the  property,  whichever 
occurs  first. 

23(a)(3)(i)  Three  Business  Days 

Questions  have  been  raised  about 
when  the  three-business-day  rescission 
period  starts  if  the  creditor  provided  an 
incorrect  or  incomplete  rescission 
notice  or  material  disclosures.  Some 
courts  have  held  that  the  three-business- 
day  rescission  period  starts  when  the 
creditor  delivers  corrected  material 
disclosures  and  a  new  notice  of  the  right 
to  rescind.®^  Some  industry 
representatives,  however,  maintain  that 
delivery  of  the  corrected  material 
disclosures  retroactively  triggers  the 


See,  e.g..  Smith  v.  Wells  Fargo  Credit  Corp.,  713 
F.  Supp.  354  (D.  Ariz.  1989);  In  re  Underwood,  66 
B.R.  656  (Bankr.  W.D.  Va.  1986). 


three-business-day  rescission  period  to 
start  when  the  transaction  was 
consummated.  Accordingly,  these 
representatives  believe  that  a  new  notice 
of  the  right  to  rescind  is  unnecessary 
and  that  the  consumer  is  not  entitled  to 
a  “second”  three-business-day  rescission 
period  that  starts  from  delivery  of  the 
corrected  material  disclosures. 

To  address  these  questions,  the  Board 
is  proposing  to  add  a  new  comment 
23(a)(3)(i)-l.iii.  The  proposed  comment 
explicitly  states  that  the  provision  of 
incorrect  or  incomplete  material 
disclosures  or  an  incorrect  or 
incomplete  notice  of  the  right  to  rescind 
does  not  constitute  delivery  of  the 
material  disclosures  or  notice.  The 
comment  explains  that,  if  the  creditor 
originally  provided  incorrect  or 
incomplete  material  disclosures,  the 
three-business-day  rescission  period 
starts  only  when  the  creditor  delivers 
complete,  correct  material  disclosures®® 
together  with  a  complete,  correct, 
updated  notice  of  the  right  to  rescind. 

An  updated  rescission  notice  is  required 
because  the  notice  that  the  creditor 
previously  provided  would  have 
contained  an  incorrect  date  of 
expiration  of  the  right,  calculated  from 
the  later  of  the  date  that  the  transaction 
was  consummated,  that  the  first  notice 
of  the  right  of  rescission  was  provided, 
or  that  the  incorrect  or  incomplete 
material  disclosures  were  provided, 
instead  of  the  date  from  which  the 
correct,  complete  material  disclosures 
were  delivered  (which  had  not  yet 
occurred).  Of  course,  if  the  creditor 
originally  delivered  correct,  complete 
material  disclosures,  but  provided  a 
defective  notice  of  the  right  to  rescind, 
the  creditor  must  deliver  to  the 
consumer  a  complete,  correct,  updated 
notice  of  the  right  to  rescind  to 
commence  the  three-business-day 
rescission  period. 

Proposed  comment  23(a)(3)(i)-l.iii 
also  states  that  the  consumer  would 
have  the  right  of  rescission  until 
midnight  after  the  third  business  day 
following  the  date  of  either  (1)  delivery 
of  the  correct  and  complete  material 
di.sclosures  and  Correct,  complete, 
updated  notice  of  the  right  of  rescission, 
or  (2)  delivery  of  only  the  correct, 
complete,  updated  notice  of  the  right  of 
rescission,  as  appropriate.  Such  delivery 


'’®  In  its  August  2009  Closed-End  Proposal,  the 
Board  proposed  two  alternative  requirements  under 
§  226.19(a)(2)(iii)  for  creditors  to  provide  corrected 
disclosures  to  the  consumer  three  business  days 
before  consummation  when  a  subsequent  event 
makes  the  final  disclosures  inaccurate.  The  Board’s 
final  rule  under  §  226.19(a)(2)(iii)  will  determine 
whether  a  creditor  providing  corrected  material 
disclosures  to  comply  with  this  proposed 
§226.23(a)(3)(i)  must  redisclose  just  the  changed 
terms  or  all  of  the  terms  of  the  loan. 
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would  also  terminate  the  consumer’s 
extended  right  to  rescind  arising  from 
the  creditor’s  original  provision  of 
defective  material  disclosures  and/or 
notice  of  the  right  of  rescission. 

The  Board  is  also  proposing  to  move 
the  final  sentence  of  existing  comment 
23(a){3)-l,  which  clarifies  that  the 
consumer  must  place  the  rescission 
notice  in  the  mail  or  deliver  it  to  the 
creditor’s  place  of  business  within  the 
three-business-day  period,  to  proposed 
§  226.23(aK2).  The  Board  further 
proposes  to  move  the  remainder  of 
existing  comment  23{a)(3)-l,  explaining 
the  calculation  of  the  three-business-day 
period,  to  proposed  comment 
23{a)(3)(i)-l.iii.  The  example  of  a 
calculation  of  the  three-business-day 
period  where  the  notice  of  right  to 
rescind  was  delivered  after 
consummation  would  be  omitted 
because  proposed  §  226.23(b)(5)  requires 
delivery  of  the  notice  of  right  to  rescind 
prior  to  consummation. 

23(a)(3)(ii)  Unexpired  Right  of 
Rescission 

Implementing  TILA  Section  125(a), 

§  226.23(a)(3)  currently  states  that  if  the 
material  disclosures  and  rescission 
notice  are  not  delivered,  the  right  of 
rescission  expires  “three  years  after 
consummation,  upon  transfer  of  all  of 
the  consumer’s  interest  in  the  property, 
or  upon  sale  of  the  property,  whichever 
occurs  first.”  15  U.S.C.  1635(a). 

Concerns  have  been  raised  about 
whether  certain  occurrences,  such  as  the 
consumer’s  death,  filing  for  bankruptcy, 
refinancing  the  loan,  or  paying  off  the 
loan,  would  terminate  an  unexpired 
right  to  rescind.  The  Board  is  proposing 
to  revise  §  226.23(a)(3)  and  associated 
commentary  to  clarify  these  issues.  In 
addition,  portions  of  comment  23(a)(3)- 
3  would  be  removed  because  they 
simply  repeat  the  regulation.  Finally, 
footnote  48  and  comment  23(a)(3)-2 
would  be  moved  to  the  new  provision 
in  the  proposed  §  226.23(a)(5) 
addressing  material  disclosures. 

Consumer’s  death.  Proposed  comment 
23(a)(3)(ii)(A)-l  clarifies  that  the 
consumer’s  death  terminates  an 
unexpired  right  to  rescind.  Through  the 
operation  of  law,  upon  the  consumer’s 
death  all  of  the  consumer’s  interest  in 
the  property  is  transferred  to  the 
consumer’s  heirs  or  the  estate.  Thus,  the 
consumer’s  death  results  in  a  “transfer 
of  all  of  the  consumer’s  interest  in  the 
property,”  which,  as  noted  above, 
terminates  the  right  to  rescind  under 
§  226.23(a)(3). 

Bankruptcy.  Proposed  comment 
23(a)(3)(ii)(A)-l  also  clarifies  that  the 
consumer’s  filing  for  bankruptcy 
generally  does  not  terminate  the 


unexpired  right  to  rescind,  if  the 
consumer  still  retains  an  interest  in  the 
property  after  the  bankruptcy  estate  is 
formed.  In  a  Chapter  7  bankruptcy,  most 
consumers  will  claim  a  homestead  or 
other  exemption  in  their  residences  and, 
thus,  retain  an  interest  in  the  property. 

In  a  Chapter  13  bankruptcy,  the 
consumer  retains  a  right  of  possession  of 
all  property  of  the  bankruptcy  estate.®^ 
Upon  confirmation  of  the  Chapter  13 
bankruptcy  plan,  unless  otherwise 
provided,  all  of  the  property  of  the 
estate  is  vested  in  the  debtor 
(consumer).'^®  Thus,  in  those  cases,  the 
consumer  does  not  transfer  “all  of  the 
consumer’s  interest  in  the  property,”  so 
the  right  to  rescind  should  not  expire 
under  §  226.23(a)(3). 

Refinancing.  Proposed 
§  226.23(a)(3)(ii)(A)  clarifies  that  a 
refinancing  with  a  creditor  other  than 
the  current  holder  of  the  obligation 
.terminates  the  unexpired  right  to 
rescind.  Refinancing  a  consumer  credit 
transaction  extinguishes  the  prior 
creditor’s  lien  on  the  consumer’s 
property,  and  terminates  the  consumer’s 
obligation  to  repay  the  creditor  under 
the  promissory  note  through  satisfaction 
of  that  obligation.  These  results  are  the 
same  as  those  of  a  “sale  of  the  property,” 
which,  as  noted  above,  terminates  the 
right  of  rescission  under  TILA  and 
Regulation  Z.  TILA  Section  125(a);  15 
U.S.C.  1635(a):  §  226.23(a)(3).  The  Board 
also  believes  that  continuance  of  the 
unexpired  right  is  unnecessary  when 
refinancing  with  a  new  creditor,  because 
the  results  are  substantively  similar  to 
those  of  rescission — namely,  voiding  of 
the  prior  creditor’s  security  interest, 
release  of  the  borrower  from  the 
obligation  to  make  payments  to  that 
creditor,  and  return  to  the  creditor  of 
money  borrowed. 

Under  proposed  §  226.23(a)(3)(ii)(A), 
not  all  refinancings  would  terminate  the 
extended  right  to  rescind — the  right  to 
rescind  would  still  apply  to  refinancings 
with  the  current -holder  of  the  credit 
obligation.  The  Board  is  concerned  that 
if  all  refinancings  terminate  the 
extended  right  to  rescind,  including 
refinancings  with  the  same  creditor, 
some  creditors  may  abuse  the 
refinancing  process  to  profit  without 
benefiting  the  consumer.  In  particular, 
some  unscrupulous  creditors  might 
refinance  their  own  loans  on  terms  that 
are  no  better  for  the  consumer  than  the 
terms  of  the  prior  loan  to  purposely 
terminate  the  consumer’s  right  to 
rescind  the  previous  loan  in  which 
material  disclosures  or  the’notice  of  the 
right  was  not  delivered.  A  creditor 

6^11  U.S.C.  1306(b). 

68  11  U.S.C.  1327(b). 


might  do  this  repeatedly,  charging  fees 
and  stripping  the  consumer’s  equity. 
Unless  these  creditors  are  subject  to  the 
consumer  remedy  of  rescission,  the 
Board  believes  that  consumers  would 
not  be  adequately  protected. 

Loan  pay  off.  Under  proposed 
§  226.23(a)(3)(ii)(A),  paying  off  a  loan 
would  also  terminate  the  unexpired 
right  to  rescind.  Similar  to  a  refinancing, 
paying  off  a  consumer  credit  transaction 
extinguishes  the  creditor’s  prior  lien  on 
the  consumer’s  property,  and  terminates 
the  consumer’s  obligation  to  repay  the 
creditor  under  the  .promissory  note 
through  satisfaction  of  that  obligation. 
Again,  these  results  are  the  same  as 
those  of  a  “sale  of  the  property,”  which, 
as  noted  above,  terminates  the  right  of 
rescission  under  TILA  and  Regulation  Z. 
TILA  Section  125(a);  15  U.S.C.  1635(a); 

§  226.23(a)(3).  The  Board  also  believes 
that  continuance  of  the  unexpired  right 
is  unnecessary  once  a  loan  is  paid  off, 
because  paying  off  the  loan  largely 
accomplishes  the  results  of  rescission — 
namely,  voiding  of  the  prior  creditor’s 
security  interest,  release  of  the  borrower 
from  the  obligation  to  make  payments  to 
that  creditor,  and  return  to  the  creditor  ‘ 
of  money  borrowed. 

Proposed  comments  23(a)(3)(ii)(A)-2 
and  -3  regarding  the  sale  or  transfer  of 
property  are  adopted  from  current 
comment  23(a)(3)-3.  No  substantive 
change  is  intended.  Proposed 
§  226.23(a)(3)(ii)(B)  regarding  the 
extension  of  the  right  to  rescind  in 
connection  with  certain  administrative 
proceedings  is  adopted  from  the  current 
§  226.23(a)(3).  No  substantive  change  is 
intended.  The  sentence  regarding  the 
extension  of  the  right  to  rescind  in 
connection  with  certain  administrative 
proceedings  in  current  comment 
23(a)(3)-3  does  not  appear  in  a 
proposed  comment  because  it  simply 
repeats  the  regulation.  No  substantive 
change  is  intended. 

The  Board  solicits  comment  on  the 
proposed  clarifications  that  the 
consumer’s  death,  bankruptcy  (when 
the  consumer  retains  an  interest  in  the 
securing  property),  refinancings  (with  a 
new  creditor),  and  paying  off  the  loan 
terminate  the  unexpired  right  to  rescind. 

23(a)(4)  Joint  owners 

Section  226.23(a)(4)  provides  that 
when  more  than  one  consumer  in  a 
transaction  has  the  right  to  rescind,  the 
exercise  of  the  right  by  one  consumer 
shall  be  effective  as  to  all  consumers. 
Comment  23(a)(4)-l  provides  that  when 
more  than  one  consumer  has  the  right 
to  rescind  a  transaction,  any  one  of  them 
may  exercise  that  right  and  cancel  the 
transaction  on  behalf  of  all.  For 
example,  if  both  a  husband  and  wife 
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have  the  right  to  rescind  a  transaction, 
either  spouse  acting  alone  may  exercise 
the  right  and  both  are  bound  by  the 
rescission.  The  Board  proposes 
technical  edits  to  these  provisions.  No 
substantive  change  is  intended. 

23(a)(5)  Material  Disclosures 
Background  . 

TILA  and  Regulation  Z  provide  that  a 
consumer  may  exercise  the  right  to 
rescind  until  midnight  of  the  third 
business  day  after  the  latest  of  (1) 
Consummation,  (2)  delivery  of  the 
notice  of  right  to  rescind,  or  (3)  delivery 
of  all  material  disclosures.  TILA  Section 
125(a);  15  U.S.C.  1635(a);  §  226.23(a)(3). 
Thus,  the  right  to  rescind  does  not 
expire  until  the  notice  of  right  to  rescind 
and.the  material  disclosures  are 
properly  delivered.  This  ensures  that 
consumers  are  notified  of  their  right  to 
rescind,  and  that  they  have  the 
information  they  need  to  decide 
whether  to  exercise  the  right.  If  the 
rescission  notice  or  the  material 
disclosures  are  not  delivered,  a 
consumer’s  right  to  rescind  may  extend 
for  up  to  three  years  from 
consummation.  TILA  Section  125(f);  15 
U.S.C.  1635(f);  §226. 23(a)(3). 

TILA  defines  the  following  as 
“material  disclosures”:  (l)  The  annual 
percentage  rate,  (2)  the  amount  of  the 
finance  charge,  (3)  the  amount  to  be 
financed,  (4)  the  total  of  payments, 

(5)  the  number  and  amount  of 
payments,  (6)  the  due  dates  or  periods 
of  payments  scheduled  to  repay  the 
indebtedness, 

(7)  the  disclosures  required  by  HOEPA, 
and  (8)  the  inclusion  of  a  provision  in 
a  mortgage  that  is  prohibited  by  HOEPA, 
such  as  negative  amortization.  TILA 
Sections  103(u),  129(j);  15  U.S.C. 
1602(u),  1639(j). 

Congress  first  added  the  definition  of 
“material  disclosures”  to  TILA  in '1980 
so  that  creditors  would  be  “in  a  better 
position  to  know  whether  a  consumer 
may  properly  rescind  a  transaction.” 

The  mortgage  market  has  changed 
considerably  since  Congress  created  this 
definition  of  “material  disclosures.”  For 
example,  many  creditors  now  offer 
nontraditional  mortgage  products  that 
contain  complex  or  risky  features,  such 
as  negative  amortization  or  interest-only 
payments.  In  the  August  2009  Closed- 
End  Proposal,  the  Board  proposed 
comprehensive  revisions  to  the 
disclosures  for  closed-end  mortgages 
that  would  reflect  these  changes  in  the 
mortgage  market.  74  FR  43232,  Aug.  26, 
2009.  The  proposed  disclosures  and 
revised  model  forms  were  developed 


S.  Rep.  No.  368,  98  Cong.  2d  Sess.  29,  reprinted 
in  1980  U.S.C.A.N.N.  236,  264. 


after  extensive  consumer  testing  to 
determine  which  credit  terms 
consumers  find  the  most  useful  in 
evaluating  credit  transactions.  Based  on 
consumer  testing,  the  August  2009 
Closed-End  Proposal  would  add  certain 
new  disclosures,  such  as  the  interest 
rate  and  whether  a  loan  has  negative 
amortization  or  permits  interest-only 
payments,  while  making  certain  other 
disclosures  less  prominent,  such  as  the 
amount  financed  and  the  total  and 
number  of  payments.  The  proposed  rule 
would  also  add  certain  formatting 
requirements,  such  as  font  size  and 
tabular  format,  to  facilitate  consumers’ 
understanding  of  the  disclosures. 

The  Board’s  Proposal 

The  Board  now  proposes  to  revise  the 
definition  of  material  disclosures  to 
include  the  information  that  is  critical 
to  consumers  in  evaluating  loan  offers, 
and  to  remove  information  that 
consumers  do  not  find  to  be  important. 
The  proposal  is  intended  to  ensure  that 
consumers  have  the  information  they 
need  to  decide  whether  to  rescind  a 
loan. 

Proposed  §  226.23(a)(5)  would  retain 
the  following  as  material  disclosures: 

•  The  special  HOEPA  disclosures  and 
the  HOEPA  prohibitions  referred  to  in 
§§  226.32(c)  and  (d)  and  226.35(b)(2); 

•  The  annual  percentage  rate; 

•  The  payment  summary;  and 

•  The  finance  charge,  renamed  the 
“interest  and  settlement  charges.” 

The  following  disclosures  would  be 
added  to  the  list  of  material  disclosures: 

•  The  loan  amount: 

•  The  loan  term; 

•  The  loan  type  (such  as  an 
adjustable-rate  mortgage); 

•  The  loan  features  (such  as  negative 
amortization): 

•  The  total  settlement  charges: 

•  The  prepayment  penalty;  and 

•  The  interest  rate. 

The  following  disclosures  would  be 
removed  from  the  list  of  material 
disclosures: 

•  The  amount  financed; 

•  The  number  of  payments;  and 

•  The  total  of  payments. 

Proposed  comment  23(a)(5)(i)-l 

would  state  that  the  right  to  rescind 
generally  does  not  expire  until  midnight 
after  the  third  business  day  following 
the  latest  of  (1)  consummation;  (2) 
delivery  of  the  notice  of  right  to  rescind, 
as  set  forth  in  §  226.23(b):  or  (3)  delivery 
of  all  material  disclosures,  as  set  forth 
in  §  226.23(a)(5)(i).  A  creditor  must 
make  the  material  disclosures  clearly 
and  conspicuously  consistent  with  the 
requirements  of  §§  226.32(c)  and  226.38. 
The  proposed  comment  would  clarify 
that  a  creditor  may  satisfy  the 


requirements  for  §  226.32(c)  by  using 
the  Section  32  Loan  Model  Clauses  in 
Appendix  H-16,  or  providing 
substantially  similar  disclosures.  In 
addition,  a  creditor  may  satisfy  the 
requirements  for  proposed  §  226.38  by 
providing  the  appropriate  model  form  in 
Appendix  H  or,  for  reverse  mortgages. 
Appendix  K,  or  a  substantially  similar 
disclosure,  which  is  properly  completed 
with  the  disclosures  required  by 
proposed  §  226.38.  Failure  to  provide 
the  non-material  disclosures  does  not 
affect  the  right  of  rescission,  although 
such  failure  may  be  a  violation  subject 
to  the  liability  provisions  of  TILA 
Section  130,  or  administrative 
.sanctions.  15  U.S.C.  1640. 

A  material  disclosure  that  is  clear  and 
conspicuous  but  contains  a  formatting 
error,  such  as  failure  to  use  bold  text,  is 
unlikely  to  impair  a  consumer’s  ability 
to  determine  whether  to  exercise  the 
right  to  rescind.  Thus,  proposed 
comment  23(a)(5)(i)-2  would  clarify  that 
failing  to  satisfy  any  specific 
terminology  or  format  requirements  set 
forth  in  proposed  §  226.33  or  §  226.37  or 
in  the  propo.sed  model  forms  in 
Appendix  H  or  Appendix  K  is  not  by 
itself  a  failure  to  provide  material 
disclosures.  Nonetheless,  a  creditor 
must  provide  the  material  disclosures 
clearly  and  conspicuously,  as  described 
in  proposed  §  226.37  and  proposed 
comments  37(a)-l  and  37(a)(l)-l  and 
-2. 

Legal  authority  to  add  disclosures. 

The  Board  proposes  to  revise  the 
definition  of  material  disclosures 
pursuant  to  its  authoritv  under  TILA 
Section  105.  15  U.S.C.  1604.  Although 
Congress  specified  in  TILA  the 
disclosures  that  constitute  material 
disclosures.  Congress  gave  the  Board 
broad  authority  to  make  adjustments  to 
TILA  requirements  based  on  its 
knowledge  and  understanding  of 
evolving  credit  practices  and  consumer 
disclosures.  Under  TILA  Section  105(a), 
the  Board  may  make  adjustments  to 
TILA  to  effectuate  the  purposes  of  TILA. 
to  prevent  circumvention  or  evasion,  or 
to  facilitate  compliance.  15  U.S.C. 
1604(a).  The  purposes  of  TILA  include 
ensuring  the  “meaningful  disclosure  of 
credit  terms”  to  help  consumers  avoid 
the  uninformed  use  of  credit.  15  U.S.C. 
1601(a),  1604(a). 

The  Board  has  considered  the 
purposes  for  which  it  may  exercise  its 
authority  under  TILA  Section  105(a) 
and,  based  on  that  review,  believes  that 
the  proposed  adjustments  are 
appropriate.  The  Board  believes  that  the 
proposed  amendments  to  the  definition 
of  “material  disclosures”  are  warranted 
by  the  complexity  of  mortgage  products 
offered  today  and  the  number  of 
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disclosures  that  are  critical  to  the 
consumer’s  evaluation  of  a  loan  offer. 
Some  of  those  features  did  not  exist 
when  Congress  created  the  definition  of 
“material  disclosures”  in  1980,  and  the 
Board  does  not  believe  that  Congress 
intended  to  omit  critical  mortgage 
features  from  the  definition.  Consumer 
testing  has  shown  that  changes  in  the 
mortgage  marketplace  have  made 
certain  disclosures  more  important  to 
consumers.  Defining  these  disclosures 
as  “material  disclosures”  would  ensure 
the  “meaningful  disclosure  of  credit 
terms”  so  that  consumers  would  have 
the  information  they  need  to  make 
informed  decisions  about  whether  to 
rescind  the  credit  transaction.  The 
proposed  definition  may  also  prevent 
circumvention  or  evasion  of  the 
disclosure  rules  set  forth  in  proposed 
§  226.38  because  creditors  woidd  have  a 
greater  incentive  to  ensure  that  the 
material  disclosures  are  accurate. 

Legal  authority  to  add  tolerances.  The 
Board  recognizes  that  increasing  the 
number  of  material  disclosures  could 
increase  the  possibility  of  errors 
resulting  in  extended  rescission  rights. 
Although  the  creditor  must  re-disclose 
any  changed  terms  before 
consummation,  consistent  with 
§  226.17(f),  there  may  still  be  errors  in 
the  final  TILA  disclosure.  To  ensure  that 
inconsequential  disclosure  errors  do  not 
result  in  extended  ^scission  rights,  the 
Board  proposes  to  add  tolerances  for 
accuracy  of  disclosures  of  the  loan 
amount,  the  total  settlement  charges,  the 
prepayment  penalty,  and  the  payment 
summary. 

The  proposal  would  retain  the 
existing  tolerances  for  the  inteiest  and 
settlement  charges  (currently  referred  to 
as  the  “finance  charge”).  The  tolerances 
for  disclosure  of  the  finance  charge  were 
created  by  Congress  in  1995,^°  and 
implemented  by  the  Board  in  1996. 
Thus,  TILA  and  Regulation  Z  provide  a 
general  tolerance  for  disclosure  of  the 
finance  charge,  a  special  tolerance  for  a 
refinancing  with  no  new  advance,  and 
a  special  tolerance  for  foreclosures. 

TILA  Sections  106(f)(2),  125(i)(2);  15 
U.S.C.  1605(f)(2),  1635(i)(2);  §  226.23(g), 
(h).  Under  the  general  rule,  the  finance 
charge  is  considered  accurate  if  the 
disclosed  finance  charge  is  understated 
by  no  more  than  V2  of  1  percent  of  the 
face  amount  of  the  note  or  $100, 
whichever  is  greater;  of  is  greater  than 
the  amount  required  to  be  disclosed. 
There  is  a  greater  tolerance  for  a 
refinancing  with  a  new  creditor  if  there 


™  Public  Law  No.  104-29  §§3  and  8,  109  Slat. 
274,  272  and  275  (1995),  codified  at  15  U.S.C. 
1605(f)(2)  and  1635(i)(2). 

61  FR  49237,  Sept.  19,  1996;  §  226.23(g),  (h). 


is  no  new  advance  and  no  consolidation 
of  existing  loans.  In  that  case,  the 
finance  charge  is  considered  accurate  if 
the  disclosed  finance  charge  is 
understated  by  no  more  than  1  percent 
of  the  face  amount  of  the  note  or  $100, 
whichever  is  greater;  or  is  greater  than 
the  amount  required  to  be  disclosed. 
Finally,  there  is  a  stricter  tolerance  after 
the  initiation  of  foreclosure  on  the 
consumer’s  principal  dwelling  that 
secures  the  credit  transaction.  In  that 
case,  the  finance  charge  is  considered 
accurate  if  it  is  understated  by  no  more 
than  $35;  or  is  greater  than  the  amount 
required  to  be  disclosed.  The  APR  is 
treated  as  accurate  if  the  disclosed  APR 
is  based  on  a  finance  charge  that  would 
be  considered  accurate  under  the  rule. 

The  Board  proposes  to  model  the 
tolerances  for  the  loan  amount,  the  total 
settlement  charges,  the  prepayment 
penalty,  and  the  payment  summary  on 
the  tolerances  provided  by  Congress  in 
1995  for  the  disclosure  of  the  finance 
charge.  As  discussed  in  more  detail  in 
the  section-by-section  analyses  below% 
the  loan  amount  would  be  considered 
accurate  if  the  disclosed  loan  amount  is 
understated  by  no  more  than  V2  of  1 
percent  of  the  face  amount  of  the  note 
or  $100,  whichever  is  greater;  or  is 
greater  than  the  amount  required  to  be 
disclosed.  In  a  refinancing  with  no  new 
advance,  the  loan  amount  would  be 
considered  accurate  if  the  disclosed 
loan  amount  is  understated  by  no  more 
than  1  percent  of  the  face  amount  of  the 
note  or  $100,  whichever  is  greater;  or  is 
greater  than  the  amount  required  to  be 
disclosed.  The  total  settlement  charges, 
the  prepayment  penalty,  and  the 
payment  summary  would  be  considered 
accurate  if  each  of  the  disclosed 
amounts  is  understated  Ijy  no  more  than 
$100;  or  is  greater  than  the  amount 
required  to  be  disclosed. 

The  Board  proposes  the  new 
tolerances  for  the  loan  amount,  the  total 
settlenaent  charges,  the  prepayment 
penalty,  and  the  payment  summary 
pursuant  to  its  authority  in  TILA 
Section  121(d)  to  establish  tolerances  for 
numerical  disclosures  that  the  Board 
determines  are  necessary  to  facilitate 
compliance  with  TILA  and  that  are 
narrow  enough  to  prevent  misleading 
disclosures  or  disclosures  that 
circumvent  the  purposes  of  TILA.  15 
U.S.C.  1631(d).  The  Board  does  not 
believe  that  an  extended  right  of 
rescission  is  appropriate  if  a  creditor 
overstates  or  slightly  understates  the 
loan  amount,  the  total  settlement 
charges,  the  prepayment  penalty,  or  the 
payment  summary.  Creditors  would 
incur  litigation  and  other  costs  of 
unwinding  transactions  based  on  the 
extended  right  of  rescission,  even 


though  the  overstatement  or  slight 
understatement  of  the  disclosure  was 
not  critical  to  a  consumer’s  decision  to 
enter  into  the  credit  transaction,  and  in 
turn,  to  rescind  the  transaction.  The 
overstatement  or  slight  understatement 
is  unlikely  to  influence  the  consumer’s 
decision  of  whether  .to  rescind  the  loan. 
The  Board  believes  that  the  proposed 
tolerances  are  broad  enough  to  alleviate 
creditors’  compliance  concerns 
regarding  minor  disclosure  errors,  and 
narrow'  enough  to  prevent  misleading 
disclosures. 

Legal  authority  to  remove  disclosures. 
The  proposal  would  remove  the 
follow'ing  disclosures  from  the 
definition  of  “material  disclosures”:  the 
amount  financed,  the  number  of 
payments,  and  the  total  of  payments. 

The  Board  proposes  to  remove  these’ 
disclosures  from  the  definition  of 
“material  disclosures,”  under  its 
exception  and  exemption  authority 
under  TILA  Section  105.  15  U.S.C.  1604. 
Although  Congress  specified  in  TILA 
the  disclosures  that  constitute  material 
disclosures  that  extend  rescission,  the 
Board  has  broad  authority  to  make 
exceptions  to  or  exemptions  from  TILA 
requirements  based  on  its  knowledge 
and  understanding  of  evolving  credit 
practices  and  consumer  disclosures. 
Under  TILA  Section  105(a),  the  Board 
may  make  adjustments  to  TILA  to 
effectuate  the  purposes  of  TILA,  to 
prevent  circumvention  or  evasion,  or  to 
facilitate  compliance.  15  U.S.C.  1604(a). 
The  purposes  of  TILA  include  ensuring 
“meaningful  disclosure  of  credit  terms” 
to  help  consumers  avoid  the 
uninformed  use  of  credit.  15  U.S.C. 
1601(a),  1604(a). 

TILA  Section  105(f)  authorizes  the 
Board  to  exempt  any  class  of 
transactions  from  coverage  under  any 
part  of  TILA  if  the  Board  determines 
that  coverage  under  that  part  does  not 
provide  a  meaningful  benefit  to 
consumers  in  the  form  of  useful 
information  or  protection.  15  U.S.C. 
1604(f)(1).  The  Board  is  proposing  to 
exempt  closed-end  credit  transactions 
secured  by  real  property  or  a  dwelling 
from  the  part  of  TILA  Section  103(u) 
that  includes  the  amount  financed,  the 
number  of  payments,  and  the  total  of 
payments  as  material  disclosures.  TILA 
Section  105(f)  directs  the  Board  to  make 
the  determination  of  whether  coverage 
of  such  transactions  provides  a 
meaningful  benefit  to  consumers  in  light 
of  specific  factors.  15  U.S.C.  1604(f)(2). 
These  factors  are  (1)  The  amount  of  the 
loan  and  w'hether  the  disclosures,  right 
of  rescission,  and  other  provisions 
provide  a  benefit  to  consumers  who  are 
parties  to  the  transactions  involving  a 
loan  of  such  amount;  (2)  the  extent  to 
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which  the  requirement  complicates, 
hinders,  or  makes  more  expensive  the 
credit  process;  (3)  the  status  of  the 
borrower,  including  any  related 
financial  arrangements  of  the  borrower, 
the  financial  sophistication  of  the 
borrower  relative  to  the  type  of 
transaction,  and  the  importance  to  the 
borrower  of  the  credit,  related 
supporting  property,  and  coverage 
under  TILA;  (4)  whether  the  loan  is 
secured  by  the  principal  residence  of 
the  borrower:  and  (5)  whether  the 
exemption  would  undermine  the  goal  of 
consumer  protection. 

The  Board  has  considered  each  of 
these  factors  and,  based  on  that  review, 
believes  that  the  proposed  exceptions 
and  exemptions  are  appropriate. 
Mortgage  loans  generally  are  the  largest 
credit  obligation  that  most  consumers 
assume.  Most  of  these  loans  are  secured 
by  the  consumer’s  principal  residence. 
Consumer  testing  of  borrowers  with 
varying  levels  of  financial  sophistication 
shows  that  certain  disclosures  are  not 
likely  to  significantly  impact  a 
consumer’s  decision  to  enter  into  a 
mortgage  transaction  or  to  exercise  the 
right  to  rescind.  Treating  the  amount 
financed  and  the  number  and  total  of 
payments  as  “material  disclosures” 
would  not  provide  a  meaningful  benefit 
to  consumers  in  the  form  of  useful 
information  or  protection.  However, 
retaining  these  disclosures  as  material 
disclosures  can  increase  the  cost  of 
credit  when  failure  to  provide  these 
disclosures  or  technical  violations  due 
to  calculation  errors  results  in  an 
extended  right  to  rescind.  Revising  the 
definition  of  “material  disclosures”  to 
reflect  the  disclosures  that  are  most 
critical  to  the  consumer’s  evaluation  of 
credit  terms  would  better  ensure  that 
the  compliance  costs  are  aligned  with 
disclosure  requirements  that  provide 
meaningful  benefits  for  consumers. 

An  analysis  of  the  disclosures 
retained,  added,  and  removed  from  the 
definition  of  “material  disclosures”  is  set 
forth  below. 

23(a)(5)(i)  HOEPA  and  Higher-Priced 
Mortgage  Disclosures  and  Limitations 

In  1994,  Congress  enacted  HOEPA  as 
an  amendment  to  TILA,  and  added  to 
the  definition  of  “material  disclosures” 
the  special  disclosures  for  HOEPA 
loans. TILA  Section  103(u);  15  U.S.C. 
102(u).  Congress  also  provided  that  the 
inclusion  of  a  provision  in  a  HOEPA 
loan  that  is  prohibited  by  HOEPA,  such 
as  negative  amortization,  is  deemed  to 


HOEPA  was  contained  in  the  Riegle 
Community  Development  and  Regulatory 
Improvement  Act  of  1994,  Public  Law  103-325,  108 
Stat.  2160  (1994).  Section  152  of  HOEPA  added  a 
new  section  129  to  TILA.  i,,  .  -.i 


be  a  failure  to  deliver  the  material 
disclosures.  TILA  Section  129(j):  15 
U.S.C.  1639(jj.  Currently,  the  following 
disclosures  for  HOEPA  loans  are 
material  disclosures:  (1)  A  statement 
that  the  consumer  is  not  obligated  to 
complete  the  agreement  merely  because 
the  consumer  has  received  the 
disclosures  or  signed  an  application;  (2) 
a  statement  that  the  consumer  could 
lose  the  home  if  the  consumer  does  not 
meet  the  loan  obligations:  (3)  the  annual 
percentage  rate;  (4)  the  amount  of  the 
regular  payment  and  any  balloon 
payment;  (5)  for  variable-rate 
transactions,  a  statement  that  the 
interest  rate  and  monthly  payment  may 
increase,  and  a  disclosure  of  the 
maximum  monthly  payment;  and  (6)  the 
amount  borrowed.  TILA  Sections 
103(u),  129(a);  15  U.S.C.  1602(u), 

1639(a):  §§  226.23(a)(3)  n.48,- 226.32(c). 

In  addition,  TILA  and  Regulation  Z 
prohibit  certain  loan  terms  in 
connection  with  mortgage  loans  covered 
by  HOEPA,  including  some  prepayment 
penalties,  balloon  payments,  negative 
amortization,  and  rate  increases  upon 
default.  TILA  Section  129(c)-(g),  (j);  15 
U.S.C.  1639(c)-(g),  (j);  §§  226.23(a)(3) 
.n.48,  226.32(d),  226.35(b)(2).  Because  of 
the  importance  of  these  disclosures  and 
limitations  for  high-cost  loans,  the 
Board  proposes  to  retain  their  inclusion 
in  the  definition  of  “material 
disclosures.” 

23(a)(5)(i)(A)  Loan  Amount 

Currently,  TILA  and  Regulation  Z  do 
not  require  creditors  to  disclose  the  loan 
amount,  except  in  connection  with 
HOEPA  loans.  For  those  loans,  creditors 
must  disclose  the  amount  borrowed, 
which  is  a  material  disclosure.  TILA 
Sections  103(u),  129;  15  U.S.C.  1602(u). 
1639;  §§  226.23(a)(3)  n.48,  226.32(c)(5). 
The  amount  borrowed  is  treated  as 
accurate  if  it  is  not  more  than  $100 
above  or  below  the  amount  required  to 
be  disclosed.  Section  226.32(c)(5).  The 
Board  adopted  this  requirement  in 
December  2001,  noting  that  the 
disclosure  responded  to  concerns  that 
consumers  sometimes  seek  a  modest 
loan  amount  only  to  discover  at  closing 
(or  after)  that  the  note  amount  is 
substantially  higher  due  to  fees  and 
insurance  premiums  that  are  financed 
along  with  the  requested  loan  amount. 
66  FR  65611,  Dec.  20,  2001. 

For  non-HOEPA  loans,  disclosure  of 
the  loan  amount  is  not  currently 
required  under  TILA  or  Regulation  Z. 

'  Consumers  testing  showed,  however, 
that  participants  could  not  ascertain  the 
loan  amount  from  other  currently- 
required  disclosures,  such  as  the  total  of 
payments  or  the  amount  financed, 
which  is  generally  the  loan  amount  less 


the  prepaid  finance  charge.  The  August 
2009  Closed-End  Proposal  would 
require  creditors  to  disclose  the  loan 
amount,  defined  as  the  principal 
amount  the  consumer  will  borrow  as 
reflected  in  the  loan  contract.  See 
proposed  §  226.38(a)(1).  Participants  in 
consumer  testing  were  able  to  identify 
the  exact  loan  amount  based  on  this 
disclosure.  74  FR  43292,  Aug.  26,  2009. 
The  Board  noted  that  the  loan  amount 
is  a  core  loan  term  that  the  consumer 
should  be  able  to  verify  readily  from  the 
disclosure.  Furthermore,  the  disclosure 
would  alert  the  consumer  to  the 
financing  of  points  and  fees. 

Accordingly,  the  Board  proposes 
§  226.23(a)(5)(i)(A)  to  include  the  loan 
amount  disclosed  under  §  226.38(a)(1) 
in  the  definition  of  “material 
disclosures.”  This  would  not 
significantly  increase  creditors’  burden 
because  this  amount  presumably  is 
reflected  in  other  documents,  such  as 
the  promissory  note.  However,  to  reduce 
the  likelihood  of  rescission  claims  based 
on  minor  discrepancies  between  the 
discjosure  and  loan  documents  that  are 
unlikely  to  affect  a  consumer’s  decision¬ 
making,  the  Board  proposes  to  provide 
a  tolerance  for  the  disclosure  of  the  loan 
amount. 

Tolerances.  As  discussed  above,  this 
proposal  would  provide  a  tolerance  for 
the  loan  amount  modeled  after  the 
tolerances  for  the  finance  charge  created 
by  Congress  in  1995.  Specifically, 
proposed  §  226.23(a)(5)(iii)(A)  would 
provide  that  the  loan  amount  disclosure 
would  be  considered  accurate  for 
purposes  of  rescission  if  the  disclosed 
loan  amount  (1)  is  understated  by  no 
more  than  4  of  1  percent  of  the  face 
amount  of  the  note  or  $100,  whichever 
is  greater;  or  (2)  is  greater  than  the 
amount  required  to  be  disclosed. 
Proposed  §  226.23(a)(5)(iii)(B)  would 
provide  a  special  tolerance  for  a 
refinancing  with  a  creditor  other  than 
the  current  holder  of  the  debt  obligation 
if  there  is  no  new  advance  and  no 
consolidation  of  existing  loans.  Under 
those  circumstances,  the  loan  amount 
would  be  considered  accurate  if  the 
disclosed  loan  amount  (1)  is  understated 
by  no  more  than  1  percent  of  the  face 
amount  of  the  note  or  $100,  whichever 
is  greater;  or  (2)  is  greater  than  the 
amount  required  to  be  disclosed.  These 
tolerances  would  be  consistent  with  the 
tolerances  applicable  to  the  credit  limit 
disclosed  for  HELOCs  under  proposed 
§226.15(a)(5)(iii). 

Proposed  comment  23(a)(5)(iii)-2 
would  clarify  that  if  there  is  no  new 
advance  of  money  and  no  consolidation 
of  existing  loans,  a  refinancing  with  the 
current  holder  who  is  not  the  original 
creditor  is  subject  to  the  special 
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tolerance  for  the  loan  amount  set  forth 
in  §  226.23(a)(5)(iii)(B).  However,  a  new 
transaction  under  §  226.20(a)(1)  with  the 
original  creditor  who  is  also  the  current 
holder  is  exempt  from  rescission  under 
§  226.23(f)(2).  Proposed  comment 
23(a)(5)(iii)-3  would  clarify  that  the 
term  “new  advance”  would  have  the 
same  meaning  as  in  proposed 
§226.23(f)(2)(ii). 

Proposed  comment  23(a)(5)(iii)-l 
would  clarify  that  if  the  mortgage  is  a 
HOEPA  loan,  then  the  tolerance  for  the 
amount  borrowed  as  provided  in 
§  226.32(c)(5)  would  apply  to  the 
disclosure  of  the  loan  amount  for 
purposes  of  rescission.  For  example,  the 
loan  amount  for  a  HOEPA  loan  would 
be  treated  as  accurate  if  it  is  not  more 
than  $100  above  or  below  the  amount 
required  to  be  disclosed. 

As  stated  above,  the  Board  proposes 
to  model  the  tolerance  for  the  loan 
amount  on  the  tolerances  provided  by 
Congress  in  1995  for  disclosure  of  the 
finance  charge.  However,  the  Board 
recognizes  that  the  loan  amount  is 
typically  smaller  than  the  finance 
'  charge.  The  Board  requests  comment  on 
whether  it  should  decrease  the  tolerance 
in  light  of  the  difference  between  the 
amount  of  the  finance  charge  and  the 
loan  amount.  On  the  other  hand,  the 
Board  recognizes  that  Congress  set  the 
$100  in  1995  and  a  higher  dollar  figure 
may  be  more  appropriate  at  this  time. 
Alternatively,  it  may  be  more 
appropriate  to  link  the  dollar  figure  to 
an  inflation  index,  such  as  the 
Consumer  Price  Index.  Thus,  the  Board 
also  requests  comments  on  whether  the  * 
tolerance  should  be  set  at  a  higher  dollar 
figure,  or  linked  to  an  inflation  index, 
such  as  the  Consumer  Price  Index.  In 
addition,  due  to  compliance  concerns, 
the  Board  has  not  proposed  a  special 
tolerance  for  the  loan  amount  in 
connection  with  foreclosures  as  is 
provided  for  the  finance  charge.  The 
Board  solicits  comment  on  this 
approach.  Finally,  the  Board  solicits 
comment  on  whether  the  proposed 
tolerances  should  conform  to  the 
tolerance  for  HOEPA  loans,  which 
would  mean  that  the  loan  amount 
would  be  treated  as  accurate  if  it  is  not 
more  than  $100  above  or  below  the 
amount  required  to  be  disclosed. 

23(a)(5)(i)(B)  Loan  Term 

Currently,  TILA  and  Regulation  Z  do 
not  require  disclosure  of  the  loan  term, 
although  a  consumer  could  conceivably 
calculate  the  loan  term  from  the  number 
of  payments  and  the  due  dates  or 
periods  of  payments,  which  are  material 
disclosures.  TILA  Sections  103(u), 
128(a)(6);  15  U.S.C.  1602(u),  1638(a)(6); 
§§  226.18(g),  226.23ta)(3)  n.48.  The  loan 


term  is  the  period  of  time  to  repay  the 
obligation  in  full.  However,  consumer 
testing  showed  that  consumers  were  not 
ablq  to  readily  identify  the  loan  term 
from  the  number  of  payments  and  due 
dates,  particularly  for  loans  such  as 
adjustable-rate  mortgages  that  have 
multiple  payment  levels.  74  FR  43292, 
Aug.  26,  2009.  Accordingly,  the  August 
2009  Closed-End  Proposal  would 
require  creditors  to  disclose 
prominently  the  loan  term,  while 
making  the  disclosure  of  the  number  of 
payments  less  prominent  than  it  is 
under  the  current  regulation.  See 
proposed  §  226.38(a)(2),  (e)(5)(i).  The 
disclosure  of  the  loan  term  would 
clearly  convey  the  time  period  for 
repayment,  which  would  help 
consumers  evaluate  whether  the  loan  is 
appropriate  for  them.  For  example,  the 
loan  term  would  alert  consumers  to  a 
balloon  payment.  For  a  10-year  loan 
with  a  balloon  payment  due  in  year  10 
and  an  amortization  schedule  of  30 
years,  the  proposed  disclosure  would 
state  that  the  loan  term  was  for  10  years. 
A  consumer  considering  this  loan  could 
then  evaluate  whether  that  loan  term  is 
appropriate  for  his  or  her  situation. 

Therefore,  the  Board  proposes 
§  226.23(a)(5)(i)(B)  to  include  the  loan 
term  disclosed  under  §  226.38(a)(2)  in 
the  definition  of  “material  disclosures,” 
and,  for  the  reasons  discussed  below,  to 
remove  the  number  of  payments  from 
the  definition.  Including  the  loan  termj 
as  a  material  disclosure  should  not 
expose  creditors  to  increased  risk, 
because  it  is  the  same  concept  as  the 
number  of  payments,  which  is  currently 
a  material  disclosure.  Moreover,  the 
loan  term  is  a  fixed  number  that  is  not 
dependent  on  other  aspects  of  the 
transaction,  such  as  the  interest  rate. 

The  Board  does  not  believe  a  tolerance 
for  loan  term  is  necessary,  but  seeks 
comment  on  this  issue. 

23(a)(5)(i)(C)  Loan  Type 

Currently,  §  226.18(f)  requires 
creditors  to  disclose  certain  information 
about  variable-rate  features,  as 
applicable.  Current  comment  23(a)(3)-2 
provides  that  the  failure  to  provide 
information  about  the  APR  also  includes 
the  failure  to  inform  the  consumer  of  the 
existence  of  a  variable-rate  feature, 
which  is  a  material  disclosure. 

Consumer  testing  showed,  however,  that 
the  current  variable-rate  disclosure  did 
not  clearly  convey  wdiether  the  loan  had 
a  fixed-  or  variable-rate.  74  FR  43292, 
Aug.  26,  2009.  Accordingly,’ the  August 
2009  Closed-End  Proposal  would 
require  the  creditor  to  disclose  whether 
a  loan  is  a  fixed-rate,  adjustable-rate,  or 
step-rate  loan.  See  proposed 
§  226.38(a)(3)(i).  This  proposed  loan 


type  disclosure  would  be  broader  than 
the  current  requirement  because  it 
would  require  the  creditor  to  identify  a 
loan  that  has  a  fixed  or  step  rate,  not  just 
a  loan  with  a  variable  rate.  Consumer 
testing  showed  that  whether  a  loan’s 
rate  is  fixed  or  adjustable  is  very 
important  to  consumers  because  they 
want  to  know  whether  their  loan  rate 
and  payments  may  increase.  The  loan 
type  disclosure  would  alert  consumers 
to  the  potential  for  payment  shock  in  an 
adjustable-rate  or  step-rate  loan. 

Accordingly,  the  Board  proposes 
§  226.23(a)(5)(i)(C)  to  include  the  loan 
type  disclosed  under  §  226.38(a)(3)(i)  in 
the  definition  of  “material  disclosures.” 
The  Board  does  not  believe  that 
correctly  disclosing  the  loan  type  would 
significantly  increase  creditors’  burden 
because  creditors  are  already  required  to 
disclose  a  variable-rate  feature. 

Moreover,  the  Board  believes  the  risk  of 
incorrectly  disclosing  the  loan  type  is 
low,  as  it  does  not  depend  on 
mathematical  calculations,  and  is  a 
major  feature  of  the  loan  agreement, 
which  the  creditor  can  easily  identify. 

23(a)(5)(i)(D)  Loan  Features 

To  inform  consumers  of  risky  loan 
features,  the  August  2009  Closed-End 
Proposal  would  require-creditors  to 
disclose  the  following  loan  features,  as 
applicable:  Step-payments,  payment 
options,  negative  amortization,  or 
interest-only  payments.  See  proposed 
§  226.38(a)(3)(ii).  Through  disclosures  of 
the  loan  features,  participants  in 
consumer  testing  were  able  to  easily 
identify  the  type  of  loan  being  offered. 

74  FR  43292,  Aug.  26,  2009.  To  avoid 
information  overload,  the  creditor 
woCild  be  limited  to  disclosure  of  tw'o  of 
the  risky  features.  The  Board  noted  that 
disclosures  should  clearly  alert 
consumers  to  these  features  before  the 
consumer  becomes  obligated  on  the 
loan.  74  FR  at  43293,  Aug.  26,  2009. 
Therefore,  the  Board  proposes 
§  226.23(a)(5)(i)(D)  to  include  the  loan 
features  disclosed  imder 
§  226.38(a)(3)(ii)  in  the  definition  of 
“material  disclosures.”  The  loan  features 
would  inform  consumers  about  risky 
features  and  help  consumers  decide 
whether  to  rescind  a  loan  that  might  be 
unsuitable  for  their  situation. 

23(a)(5)(i)(E)  Total  Settlement  Charges 

Currently,  TILA  and  Regulation  Z  do 
not  require  creditors  to  disclose  the  total 
settlement  charges,  except  as  part  of  the 
disclosure  of  the  finance  charge.  The 
disclosure  of  settlement  charges  is 
governed  by  RESPA,  12  U.S.C.  2601- 
2617,  and  implemented  by  HUD  under 
Regulation  X,  24  CFR  Part  3500.  Under 
RESPA  and  Regulation  X;  creditors  must 
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provide  a  Good  Faith  Estimate  (GFE)  of 
settlement  costs  within  three  business 
days  of  application  for  a  mortgage. 
Greditors  must  also  provide  a  statement 
of  the  final  settlement  costs  at  loan 
closing  in  the  HUD-1  or  HUD-1  A 
settlement  statement.  The  GFE  is  subject 
to  certain  tolerances,  absent  changed 
circumstances.  RESPA  and  Regulation  X 
do  not,  however,  provide  any  remedies 
for  a  violation  of  the  accuracy 
requirements. 

Consumer  testing  conducted  for  the 
Board  consistently  showed  that 
participants  wanted  information  about 
settlement  costs  on  the  TILA  disclosure 
to  verify  the  loan  costs  and  to  avoid 
surprise  costs  at  closing.  74  FR  43293, 
Aug.  26,  2009.  Accordingly,  the  August 
2009  Closed-End,  Proposal  would 
require  the  creditor  to  disclose  on  the 
final  TILA  the  sum  of  the  final 
settlement  charges  as  disclosed  on  the 
HUD-1  or  HUD-1  A  settlement 
statement.  Alternatively,  the  creditor 
could  provide  the  consumer  with  a  copy 
of  the  final  HUD-1  or  HUD-lA 
settlement  statement.  See  proposed 
§  226.38(a)(4).  In  either  case,  the 
proposal  would  require  the  creditor  to 
provide  a  disclosure  of  the  total 
settlement  charges  so  that  the  consumer 
receives  it  three  days  before 
consummation. 

Because  of  the  importance  of  this 
disclosure  to  consumers,  the  Board 
proposes  §  226.23(a)(5)(i)(E)  to  include 
the  total  settlement  charges  disclosed 
under  §  226.38(a)(4)  in  the  definition  of 
“material  disclosures.”  Correctly 
disclosing  total  settlement  charges  may 
impose  a  burden  on  creditors,  but  the 
Board  believes  that  any  burden  on 
creditors  would  be  outweighed  by  the 
benefit  to  consumers  of  knowing  their 
total  final  settlement  charges  before 
deciding  whether  to  rescind  the 
transaction. 

Tolerances.  To  reduce  the  likelihood 
that  rescission  claims  would  arise 
because  of  minor  discrepancies  in  the 
disclosure  of  the  total  settlement 
charges,  the  Board  proposes  a  tolerance 
in  §  226.23(a)(5)(iv).  As  discussed 
above,  this  tolerance  would  be  modeled 
after  the  tolerance  for  the  finance  charge 
created  by  Congress  in  1995. 
Specifically,  proposed  §  226.23(a)(5)(iv) 
would  provide  that  the  total  settlement 
charges  reflected  on  the  TILA  disclosure 
would  be  considered  accurate  for 
purposes  of  rescission  if  the  total 
settlement  charges  disclosed  are 
understated  by  no  more  than  $100,  or 
are  greater  than  the  amount  required  to 
be  disclosed.  These  tolerances  would  be 
consistent  with  the  proposed  tolerances 
applicable  to  the  disclosure  of  the  total 
of  all  one-time  fees  imposed  by  the 


creditor  and  any  third  parties  for 
opening  a  HELOC  plan  under  proposed 
§226.15(a)(5)(ii). 

The  Board  proposes  to  model  the 
tolerance  for  the  disclosure  of  the  total 
settlement  charges  on  the  narrow 
tolerances  provided  by  Congress  in 
1995.  However,  due  to  compliance 
concerns,  the  Board  has  not  proposed  a 
special  tolerance  for  foreclosures  as  is 
provided  for  the  finance  charge.  The 
Board  solicits  comment  on  this 
approach.  Moreover,  the  Board 
recognizes  that  the  total  settlement 
charges  are  typically  much  smaller  than  ’ 
the  finance  charge,  and  for  this  reason 
has  proposed  a  tolerance  based  on  a 
dollar  figure,  rather  than  a  percentage  of 
the  loan  amount.  The  Board  requests 
comment  on  whether  it  should  increase 
or  decrease  the  dollar  figure.  The  Board 
also  requests  comment  on  whether  the 
tolerance  should  be  linked  to  an 
inflation  index,  such  as  the  Consumer 
Price  Index. 

The  Board  recognizes  that  Regulation 
X  contains  tolerances  that  limit 
creditors’  and  settlement  service 
providers’  ability  to  impose  charges  at 
closing  that  exceed  the  amounts 
previously  disclosed  on  the  GFE. 
Regulation  X  generally  provides  that 
certain  charges  may  not  exceed  the 
amount  disclosed  on  the  GFE,  the  sum 
of  other  charges  may  not  be  greater  than 
10  percent  above  the  sum  of  the 
amounts  disclosed  on  the  GFE,  and 
certain  other  charges  are  permitted  to 
change  at  settlement.  See  12  CFR 
3500.7(e).  However,  the  Board  does  not 
believe  that  it  would  be  feasible  to  adopt 
this  approach  for  the  TILA  disclosure. 
First,  the  Regulation  X  and  Regulation  Z 
tolerances  serve  different  purposes.  The 
Regulation  X  tolerances  determine  the 
extent  to  which  the  amounts  charged  at 
closing  can  vary  from  the  amounts 
disclosed  on  the  GFE.  The  Regulation  Z 
tolerances  would  determine  the  extent 
to  which  the  total  settlement  charges 
actually  disclosed  can  vary  from  the 
total  settlement  charges  required  to  be 
disclosed.  Second,  the  tolerances  differ 
in  the  level  of  detail  required  for 
analysis.  The  Regulation  X  tolerances 
require  an  analysis  of  specific  line  items 
on  the  HUD-1,  whereas  the  proposed 
Regulation  Z  tolerance  would  be  based 
on  the  total  of  all  settlement  charges  as 
provided  on  the  TILA  disclosure.  This 
proposal  does  not  currently  contemplate 
that  the  creditor  or  consumer  would 
need  to  review  the  itemized  list  of 
charges  on  the  HUD-1  to  determine 
whether  the  disclosure  of  the  total 
settlement  charges  is  accurate  for 
purposes  of  rescission  under  TILA.  The 
Board  solicits  comment  on  whether  the 
Regulation  X  tolerances,  or  some  other 


tolerance  based  on  a  percentage,  would 
be  appropriate  for  the  disclosure  of  the 
total  settlement  charges  on  the  TILA 
disclosure  for  purposes  of  rescission. 

23(a)(5)(i)(F)  Prepayment  Penalty 

For  HOEPA  loans  and  higher-priced 
mortgage  loans,  prepayment  penalties 
are  subject  to  certain  restrictions,  and 
the  inclusion  in  a  HOEPA  loan  of  a 
prohibited  prepayment  penalty  is 
deemed  a  failure  to  deliver  a  material 
disclosure.  TILA  Section  129(c),  (j);  15 
U.S.C.  1639(c).  (j);  §§  226.23(a)(3)  n.48, 
226.32(d)(3),  226.35(b)(2).  For  all  other 
mortgages,  TILA  and  Regulation  Z 
require  disclosure  of  whether  or  not  the 
consumer  may  pay  a  penalty  if  the 
obligation  is  prepaid  in  full,  but  this  is 
not  a  material  disclosure.  TILA  Section 
128(a)(ll);  15  U.S.C.  1638(a)(ll): 
§226.18(k)(l). 

Consumer  testing  showed  that  the 
current  prepayment  penalty  disclosure 
does  not  adequately  inform  consumers 
of  the  existence  of  a  penalty,  the 
magnitude  of  the  penalty,  and  under 
what  circumstances  it  would  apply.  74 
FR  43294,  Aug.  26,  2009.  Consumers 
with  adjustable-rate  mortgages,  in 
particular,  need  to  be  informed  of  the 
potential  payment  shock  of  a 
prepayment  penalty  before  they  accept 
a  loan,  as  they  may  be  planning  to 
refinance  the  loan  before  the  rate  and 
payment  adjust.  The  August  2009 
Closed-End  Proposal  would  require  all 
mortgage  loans  to  indicate  the  amount 
of  the  maximum  prepayment  penalty 
and  the  circumstances  and  period  in 
which  the  creditor  may  impose  the 
penalty.  See  proposed  §  226.38(a)(5). 
Therefore,  the  Board  proposes 
§  226.23(a)(5)(i)(F)  to  include  the 
prepayment  penalty  disclosed  under 
§  226.38(a)(5)  in  the  definition  of 
“material  disclosures.” 

Tolerances.  The  Board  recognizes  that 
there  is  some  risk  of  error  in  disclosing 
the  maximum  penalty  amount. 
Moreover,  it  does  not  appear  consumers 
need  to  know  the  exact  amount  of  the 
prepayment  penalty  to  make  a  decision 
about  whether  to  rescind  the  loan.  To 
reduce  the  likelihood  that  rescission 
claims  would  arise  because  of  minor 
discrepancies  in  the  disclosure  of  the 
prepayment  penalty,  the  Board  proposes 
a  tolerance  in  §  226.23(a)(5)(iv).  As 
discussed  above,  this  tolerance  would 
be  modeled  after  the  tolerances  for  the 
finance  charge  created  by  Congress  in 
1995.  Specifically,  proposed 
§  226.23(a)(5)(iv)  would  provide  that  the 
prepayment  penalty  would  be 
considered  accurate  for  purposes  of 
rescission  if  the  disclosed  prepayment 
penalty:  (1)  Is  understated  by  no  more 
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than  SlOO;  or  (2)  is  greater  than  the 
amount  required  to  be  disclosed. 

The  Board  proposes  to  model  the 
tolerance  for  the  disclosure  of  the 
prepayment  penalty  on  the  narrow 
tolerances  provided  by  Congress  in  1995 
for  disclosure  of  the  finance  charge. 
However,  due  to  compliance  concerns, 
the  Board  has  not  proposed  a  special 
tolerance  for  foreclosures  as  is  provided 
for  the  finance  charge.  The  Board 
solicits  comment  on  this  approach. 
Moreover,  the  Board  recognizes  that  the 
prepayment  penalty  is  typically  much 
smaller  than  the  finance  charge,  and  for 
this  reason  has  proposed  a  tolerance 
based  on  a  dollar  figure,  rather  than  a 
percentage  of  the  loan  amount.  The 
Board  requests  comment  on  whether  it 
should  increase  or  decrease  the  dollar 
figure.  The  Board  also  requests 
comment  on  whether  the  tolerance 
should  be  linked  to  an  inflation  index, 
such  as  the  Consumer  Price  Index. 

23(a)(5)(i)(G)  Annual  Percentage  Rate 

Currently,  TILA  and  Regulation  Z 
require  disclosure  of  the  finance  charge 
expressed  as  an  “annual  percentage 
rate,”  which  is  a  material  disclosure. 
TILA  Sections  103(u),  128(a)(4);  15 
U.S.C.  1602(u),  1638(a)(4);  §§  226.18(e), 
226.23(a)(3)  n.48.  Sections  226.23(g)  and 
(h)  provide  tolerances  for  disclosure  of 
the  APR. 

The  APR  is  the  only  disclosure  that 
combines  interest  and  fees  to  express 
the  overall  cost  of  the  credit  in  a  single 
number  that  consumers  can  use  to 
compare  different  terms.  Consumer 
testing  showed  that  consumers  did  not 
understand  the  current  APR  disclosure, 
and  did  not  use  it  to  evaluate  loan 
offers.  74  FR  43296,  Aug.  26,  2009.  The 
August  2009  Closed-End  Proposal, 
however,  would  improve  the  disclosure 
of  the  APR  by  making  it  a  more 
inclusive  measure  of  the  cost  of  credit. 
See  proposed  §  226.38(b).  The  proposal 
would  also  improve  the  manner  in 
which  the  APR  is  disclosed  on  the  TILA 
statement  by  showing  the  APR  in  the 
context  of  other  rates  being  offered  in 
the  market  for  similar  loan  products. 
Accordingly,  the  Board  proposes 
§  226.23(a)(5)(i)(G)  to  retain  the  APR 
disclosed  under  §  226.38(b)(1)  as  a 
material  disclosure. 

The  Board  proposes  to  move  the 
tolerances  applicable  to  finance  charges 
(now  called  interest  and  settlement 
charges)  and  the  APR  in  current 
§  226.23(g)  and  (h)(2)  to  proposed 
§  226.23(a)(5)(ii)  and  to  make  technical 
revisions.  Specificallj',  proposed 
§  226.23(a)(5)(ii)  would  provide  a 
general  tolerance  for  disclosure  of  the 
interest  and  settlement  charges  and  the 
APR.  a  special  tolerance  for  a 


refinancing  with  no  new  advance,  and 
a  special  tolerance  for  foreclosures. 

Under  the  general  rule,  the  interest  and 
settlement  charges  and  the  APR  would 
be  considered  accurate  if  the  disclosed 
interest  and  settlement  charges  are 
understated  by  no  more  than  Vz  of  1 
percent  of  the  face  amount  of  the  note 
or  $100,  whichever  is  greater;  or  are 
greater  than  the  amount  required  to  be 
disclosed.  There  is  a  greater  tolerance 
for  a  refinancing  with  a  new  creditor  if 
there  is  no  new  advance  and  no 
consolidation  of  existing  loans.  In  that 
case,  the  interest  and  settlement  charges 
and  the  APR  would  be  considered 
accurate  if  the  disclosed  interest  and 
settlement  charges  are  understated  by 
no  more  than  1  percent  of  the  face 
amount  of  the  note  or  SlOO,  whichever 
is  greater;  or  are  greater  than  the  amount 
required  to  be  disclosed,  Finally,  there 
is  a  stricter  tolerance  after  the  initiation 
of  foreclosure  on  the  consumer’s 
principal  dwelling  that  secures  the 
credit  transaction.  In  that  case,  the 
interest  and  settlement  charges  and  the 
APR  would  be  considered  accurate  if 
the  disclosed  interest  and  settlement 
charges  are  understated  by  no  more  than 
$35;  or  are  greater  than  the  amount 
required  to  be  disclosed.  Thus,  the  APR 
is  treated  as  accurate  if  the  disclosed 
APR  is  based  on  interest  and  settlement 
charges  that  would  be  considered 
accurate  under  the  rule. 

23(a)(5)(i)(H)  Interest  Rate  and  Payment 
Summary 

Currently,  TILA  and  Regulation  Z  do 
not  require  disclosure  of  the  interest 
rate,  but  do  require  disclosure  of  the 
number,  amount,  and  due  dates  or 
period  of  payments  scheduled  to  repay 
the  total  of  payments,  which  are 
material  disclosures.  TILA  Sections 
103(u),  128(a)(6);  15  U.S.C.  1602(u), 
1638(a)(6);  §§  226.18(g),  226.23(a)(3) 
n.48.  The  recent  MDIA  amendments  to 
TILA  also  provide  that,  for  “adjustable- 
rate  or  payment  loans,”  creditors  must 
disclose  examples  of  the  interest  rates 
and  payments,  including  the  maximum 
possible  interest  rate  and  payment 
under  the  loan’s  terms.  TILA  Section 
128(b)(2)(C);  15  U.S.C.  1638(b)(2)(C). 
HOEPA  loans  are  subject  to  additional 
payment  disclosures,  which  are  material 
disclosures.  TILA  Sections  103(u), 
129(a)(2)(A);  15  U.S.C.  1602(u), 
1639(a)(2)(A);  §§  226.23(a)(3)  n.48, 
226.32(c)(3),  (4).  For  HOEPA  loans,  the 
creditor  must  disclose  the  amount  of  the 
regular  monthly  (or  other  periodic) 
payment  and  the  amount  of  any  balloon 
payment.  The  regular  payment 
disclosed  is  accurate  if  it  is  based  on  an 
amount  borrowed  that  is  not  more  than 
$100  above  or  below  the  amount 


required  to  be  disclosed.  Section 
226.32(c)(3)  and  (5).  In  addition,  for 
HOEPA  loans  that  are  variable-rate 
transactions,  tbe  creditor  must  disclose 
a  statement  that  the  interest  rate  and 
monthly  payment  may  increase,  and  the 
amount  of  the  maximum  monthly 
payment. 

Consumer  testing  consistently  shouted 
that  consumers  shop  for  and  evaluate  a 
mortgage  based  on  the  interest  rate  and 
monthly  payment.  74  FR  43299,  Aug. 

26,  2009.  Consumer  testing  also 
indicated  that  the  current  TILA  payment 
schedule  is  ineffective  at 
communicating  to  consumers  what 
could  happen  to  their  interest  rate  and 
payments  for  an  adjustable-rate 
mortgage.  Thus,  the  August  2009 
Closed-End  Proposal  would  add  the 
interest  rate  to  the  TILA  statement  and 
revise  the  disclosure  of  the  payment. 

See  proposed  §  226.38(c).  For 
adjustable-rate  or  step-rate  loans,  the 
proposal  would  require  disclosure  of  the 
interest  rate  and  payment  at 
consummation,  the  maximum  interest 
rate  and  payment  at  first  adjustment, 
and  the  highest  possible  maximum 
interest  rate  and  payment.  Special 
disclosures  would  be  required  for  loans 
with  negatively-amortizing  payment 
options,  introductory  interest  rates, 
interest-only  payments,  and  balloon 
payments. 

Accordingly,  the  Board  proposes 
§  226.23(a)(5)(i)(H)  to  include  the 
interest  rate  and  payment  summary 
disclosed  under  §  226.38(c)  in  the 
definition  of  “material  disclosures.”  The 
Board  believes  that  adding  the  interest 
rate  to  the  definition  of  material 
disclosures  would  not  unduly  increase 
creditor  burden,  as  the  interest  rate  is  a 
key  term  of  the  loan  agreement.  In 
addition,  payment  information, 
particularly  for  adjustable-rate 
transactions,  is  critical  to  the 
consumer’s  evaluation  of  the 
affordability  of  the.  loan  and  decision  of 
whether  to  rescind. 

Tolerances.  Although  creditors  may 
face  some  risk  for  incorrectly  disclosing 
payments,  the  Board  believes  such  risk 
is  outweighed  by  the  benefit  to 
consumers  of  knowing  the  payment  or 
payments  due  over  the  life  of  the  loan. 
However,  to  mitigate  the  risk  that 
insignificant  errors  in  the  payment 
disclosures  would  result  in  an  extended 
right  to  rescind,  the  Board  proposes  a 
tolerance  for  the  payments.  As 
discussed  above,  this  tolerance  would 
be  modeled  after  the  tolerance  for  the 
finance  charge  created  by  Congress  in 
1995.  Specifically,  proposed 
§  226.23(a)(5)(iv)  would  provide  that  the 
payment  summary  would  be  considered 
accurate  for  purposes  of  rescission  if  the 
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disclosed  payment  is  understated  by  not 
more  than  $100,  or  is  greater  than  the 
amount  required  to  he  disclosed. 

Proposed  comment  23(a)(5)(iv)-l 
would  clarify  that  if  the  mortgage  is  a 
HOEPA  loan,  then  the  tolerance  for  the 
regular  payment  as  provided  in 
§  226.32(c)(3)  would  apply.  In  a  HOEPA 
loan,  there  is  no  tolerance  for  a  payment 
other  than  the  regular  payment.  Thus, 
the  disclosure  of  the  regular  payment  in 
the  payment  summary  for  a  HOEPA 
loan  is  accurate  if  it  is  based  on  a  loan 
amount  that  is  not  more  than  $100 
above  or  below  the  amount  required  to 
be  disclosed.  The  disclosure  of  any 
other  payment,  such  as  the  maximum 
monthly  payment,  is  not  subject  to  a 
tolerance. 

The  Board  proposes  to  model  the 
tolerance  for  the  disclosure  of  the 
payment  summary  on  the  narrow 
tolerances  for  the  finance  charge 
provided  by  Congress  in  1995.  However, 
due  to  compliance  concerns,  the  Board 
has  not  proposed  a  special  tolerance  for 
foreclosures  as  is  provided  for  the 
finance  charge.  The  Board  solicits 
comment  on  this  approach.  Moreover, 
the  Board  recognizes  that  the  payments 
are  typically  much  smaller  than  the 
finance  charge,  and  for  this  reason  has 
proposed  a  tolerance  based  on  a  dollar 
figure,  rather  than  a  percentage  of  the 
loan  amount.  The  Board  requests 
comment  on  whether  it  should  increase 
or  decrease  the  dollar  figure.  The  Board 
also  requests  comment  on  whether  the 
tolerance  should  be  linked  to  an 
inflation  index,  such  as  the  Consumer 
Price  Index. 

23(a)(5)(i)(I)  Finance  Charge;  Interest 
and  Settlement  Charges 

TILA  Section  106(a)  provides  that  the 
finance  charge  is  the  sum  of  all  charges, 
payable  by  the  consumer  and  imposed 
by  the  creditor  as  a  condition  of  or 
incident  to  the  extension  of  credit.  15 
U.S.C.  105(a).  The  finance  charge  is 
meant  to  represent  the  cost  of  credit  in 
dollar  terms,  and  is  used  to  calculate  the 
APR.  Currently,  TILA  and  Regulation  Z 
require  disclosure  of  the  finance  charge, 
which  is  a  material  disclosure.  TILA 
Sections  103(u),  128(a)(3);  15  U.S.C. 
1602(u),  1638(a)(3);  §§  226.18(d), 
226.23(a)(3)  n.48.  In  1995,  Congress 
amended  TILA  to  provide  tolerances  for 
disclosure  of  the  finance  charge  in 
connection  with  a  rescission  claim. 
Sections  226.23(g)  and  (h)  currently 
implement  these  tolerances. 

The  August  2009  Closed-End  Proposal 
makes  the  disclosure  less  prominent, 


7’  Public  Law  104-29  §§  3  and  8,  109  Slat.  274, 
272  and  275  (1995),  codified  at  15  U.S.C.  1605(f)(2) 
and  1635(i)(2). 


but  would  revise  the  disclosure  to  aid 
consumer  understanding.  See  proposed 
§  226.38(e)(5)(ii).  Consumer  testing 
showed  that  participants  did  not 
understand  the  term  “finance  charge,”  so 
the  finance  charge  would  be  referred  to 
as  “interest  and  settlement  charges.”  74 
FR  43307,  Aug.  26,  2009.  The  proposal 
would  also  require  a  brief  statement  that 
the  interest  and  settlement  charges 
represent  part  of  the  total  payments 
amount.  Consumer  testing  suggests  that 
providing  the  interest  and  settlement 
charges  in  the  context  of  the  total 
payments  improves  consumers’ 
comprehension  of  the  total  cost  of 
credit. 

Therefore,  the  Board  proposes 
§  226.23(a)(5)(i)(I)  to  retain  the  finance 
charge  (interest  and  settlement  charges) 
disclosed  under  §  226.38(e)(5)(ii)  as  a 
material  disclosure.  Although  consumer 
testing  suggested  that  the  interest  and 
settlement  charges  disclosure  is  not  as 
important  to  consumers  as  certain  other 
information,  the  disclosure  is  still 
important  to  understanding  the  total 
cost  of  credit. 

The  Board  proposes  to  move  the 
tolerances  applicable  to  finance  charges 
(now  called  interest  and  settlement 
charges)  and  the  APR  in  current 
§  226.23(g)  and  (h)(2)  to  proposed 
§  226.23(a)(5)(ii)  and  to  make  technical 
revisions.  Specifically,  proposed 
§  226.23(a)(5)(ii)  would  provide  a 
general  tolerance  for  disclosure  of  the 
interest  and  settlement  charges  and  the 
APR,  a  special  tolerance  for  a 
refinancing  with  no  new  advance,  and 
a  special  tolerance  for  foreclosures. 
Under  the  general  rule,  the  interest  and 
settlement  charges  and  the  APR  would 
be  considered  accurate  if  the  disclosed 
interest  and  settlement  charges  are 
understated  by  no  more  than  V2  of  1 
percent  of  the  face  amount  of  the  note 
or  $100,  whichever  is  greater;  or  are 
greater  than  the  amount  required  to  be 
disclosed.  There  is  a  greater  tolerance 
for  a  refinancing  with  a  new  creditor  if 
there  is  no  new  advance  and  no 
consolidation  of  exi.sting  loans.  In  that 
case,  the  interest  and  settlement  charges 
and  the  APR  would  be  considered 
accurate  if  the  disclosed  interest  and 
settlement  charges  are  understated  by 
no  more  than  1  percent  of  the  face 
amount  of  the  note  or  $100,  whichever 
is  greater;  or  are  greater  than  the  amount 
required  to  be  disclosed.  Finally,  there 
is  a  stricter  tolerance  after  the  initiation 
of  foreclosure  on  the  consumer’s 
principal  dwelling  that  secures  the 
credit  transaction.  In  that  case,  the 
interest  and  settlement  charges  and  the 
APR  would  be  considered  accurate  if 
the  disclosed  interest  and  settlement 
charges  are  understated  by  no  more  than 


$35;  or  are  greater  than  the  amount 
required  to  be  disclosed. 

The  Board  believes  these  tolerances 
should  mitigate  any  risk  resulting  from 
insignificant  disclosure  errors  related  to 
the  finance  charges  (interest  and 
settlement  charges)  and  the  APR.  In  the 
August  2009  Closed-End  Proposal,  the 
Board  proposed  to  require  more  third- 
party  charges  be  included  in  the  finance 
charge.  See  proposed  §  226.4(g).  In  light 
of  that  proposal,  the  Board  solicits 
comment  on  whether  it  should  increase 
the  finance  charge  tolerance,  or  whether 
the  tolerance  should  be  linked  to  an 
inflation  index,  such  as  the  Consumer 
Price  Index.  Disclosures  That  Would  Be 
Removed  from  the  Definition  of 
“Material  Disclosures” 

As  discussed  above,  the  Board 
proposes  to  remove  the  following 
disclosures  from  the  definition  of 
“material  disclosures:”  the  amount 
financed,  the  total  of  payments,  and  the 
number  of  payments.  Consumer  testing 
has  shown  that  these  disclosures  are  not 
likely  to  significantly  impact  a 
consumer’s  decision  to  enter  into  a 
mortgage  transaction.  Thus,  these 
disclosures  are  not  likely  to  influence  a 
consumer’s  decision  of  whether  to 
rescind.  , 

Amount  financed.  Currently,  TILA 
and  Regulation  Z  require  disclosure  of 
the  “amount  financed,”  which  is  a 
material  disclosure.  TILA  Sections 
103(u),  128(a)(2);  15  U.S.C.  1602(u), 
1638(a)(2);  §§  226.18(b),  226.23(a)(3) 
n.48.  The  August  2009  Closed-End 
Proposal  would  require  disclosure  of  the 
amount  financed,  but  the  disclosure 
would  be  less  prominent  than  it  is 
under  the  current  regulation.  See 
proposed  §  226.38(e)(5)(iii).  During 
consumer  testing,  participants  had 
difficulty  understanding  the  disclosure 
of  the  amount  financed  and  some 
mistook  it  for  the  loan  amount  (thereby 
under-estimating  the  loan  amount).  74 
FR  43308,  Aug.  26,  2009.  Consumers 
stated  that  they  would  not  be  likely  to 
use  the  disclosure  to  shop  for  loans  or 
to  understand  their  loan  terms.  For 
these  reasons,  the  Board  proposes  to 
remove  the  amount  financed  from  the 
definition  of  “material  disclosures.”  The 
Board  believes  that  requiring  the  loan 
amount  as  a  material  disclosure 
provides  better  protection  for 
consumers. 

Total  of  payments.  Currently,  TILA 
and  Regulation  Z  require  disclosure  of 
the  total  of  payments,  which  is  a 
material  disclosure.  TILA  Section 
103(u),  128(a)(5);  15  U.S.C.  1602(u), 
1638(a)(5);  §§  226.18(h),  226.23(a)(3) 
n.48.  The  August  2009  Closed-End 
Proposal  would  require  disclosure  of  the 
number  and  total  of  payments,  but  the 
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disclosures  would  be  less  prominent 
than  they  are  under  the  current 
regulation.  Consumer  testing  showed 
that  most  participants  did  not  find  the 
total  of  payments  to  be  helpful  in 
evaluating  a  loan  offer.  74  FR  43306, 

Aug.  26,  2009.  For  this  reason,  the 
Board  proposes  to  remove  the  total  of 
payments  from  the  definition  of 
“material  disclosures.” 

Number  of  payments.  Currently,  TILA 
and  Regulation  Z  require  disclosure  of 
the  number  of  payments,  which  is  a 
material  disclosure.  TILA  Sections 
103(u),  128(a)(6):  15  U.S.C.  1602(u), 
1638(a)(6):  §§  226.18(g),  226.23(a)(3) 
n.48.  The  August  2009  Closed-End 
Proposal  would  require  disclosure  of  the 
number  and  total  of  payments,  but  the 
disclosures  would  be  less  prominent 
than  they  are  under  the  current 
regulation.  Consumer  testing  showed 
that  most  consumers  did  not  use  the 
number  and  total  of  payments  to 
evaluate  a  loan  offer.  74  FR  43306,  Aug. 
26,  2009.  Moreover,  consumers  were  not 
able  to  readily  identify  the  loan  term 
from  the  number  of  payments, 
particularly  for  loans  that  had  multiple 
payment  levels.  74  FR  43292,  Aug.  26, 
2009.  For  these  reasons,  the  Board 
proposes  to  remove  the  number  of 
payments  from  the  definition  of 
“material  disclosures.”  As  discussed 
above,  the  Board  believes  that  the 
addition  of  the  loan  term  to  the 
definition  of  “material  disclosures” 
would  provide  a  more  meaningful 
benefit  to  consumers. 

Material  Disclosures  for  Reverse 
Mortgages 

The  Board  is  proposing  disclosures 
for  open-end  reverse  mortgages  in 
§  226.33  that  would  incorporate  many  of 
the  disclosures  required  by  proposed 
§  226.38  for  all  closed-end  mortgages 
into  the  reverse  mortgage  specific 
disclosures.  Proposed  §  226.23(a)(5)(i) 
would  contain  cross-references  to 
analogous  provisions  in  proposed 
§  226.33.  In  addition,  as  discussed  in  the 
section-by-section  analysis  to  §  226.33, 

.  some  of  the  proposed  new  material 
disclosures  for  closed-end  mortgages  do 
not  apply  to  reverse  mortgages  and 
would  not  be  required.  Thus,  for  reverse 
mortgages,  the  loan  amount,  loan  term, 
loan  features,  and  payment  summary 
woidd  not  be  material  disclosures 
because  the  disclosures  do  not  apply  to, 
and  would  not  be  required  for,  reverse 
mortgages.  The  Board  requests  comment 
on  whether  any  of  these,  or  other, 
disclosures  should  be  material 
disclosures  for  reverse  mortgages. 


23(b)  Notice  of  Right  to  Rescind 
TILA  Section  125(a)  requires  the 
creditor  to  disclose  clearly  and 
conspicuously  the  right  of  rescission  to 
the  consumer,  and  requires  the  creditor 
to  provide  appropriate  forms  for  the 
consumer  to  exercise  the  right  to 
rescind.  15  U.S.C.  1635(a).  Section 
226.23(b)  implements  TILA  Section 
125(a)  by  setting  forth  format,  content, 
and  timing  of  delivery  standards  for  the 
notice  of  the  right  to  rescind  for  closed- 
end  mortgage  transactions  subject  to  the 
right.  Section  226.23(b)  also  states  that 
the  creditor  must  deliver  two  copies  of 
the  notice  of  the  right  to  rescind  to  each 
consumer  entitled  to  rescind  (one  copy 
if  the  notice  is  delivered  in  electronic 
form  in  accordance  with  the  E-Sign 
Act).  The  right  to  rescind  generally  does 
not  expire  until  midnight  after  the  third 
business  day  following  the  latest  of:  (1) 
Consummation  of  the  transaction,  12) 
delivery  of  the  rescission  notice,  or  (3) 
delivery  of  the  material  disclosures. 

TILA  Section  125(a):  15  U.S.C.  1635(f); 

§  226.23(a)(3).  If  the  rescission  notice  or 
the  material  disclosures  are  not 
delivered,  a  consumer’s  right  to  rescind 
may  extend  for  up  to  three  years  from 
consummation.  TILA  Section  125(f);  15 
U.S.C.  1635(f);  §226. 23(a)(3). 

As  part  of  the  1980  Truth  in  Lending 
Simplification  and  Reform  Act, 

Congress  added  TILA  Section  105(b), 
requiring  the  Board  to  publi.sh  model 
disclosure  forms  and  clauses  for 
common  transactions  to  facilitate 
creditor  compliance  with  the  disclosure 
obligations  and  to  aid  borrowers  in 
understanding  the  transaction  by  using 
readily  understandable  language.  12 
U.S.C.  1615(b).  The  Board  issued  its  first 
model  forms  for  the  notice  of  the  right 
to  rescind  certain  closed-end 
transactions  in  1981.  46  FR  20848,  Apr. 
7,  1981.  While  the  Board  has  made  some 
changes  to  the  content  of  the  model 
forms  over  the  years,  the  current  Model 
Forms  H-8  and  H-9  in  Appendix  H  to 
part  226  are  generally  the  same  as  when 
they  were  adopted  in  1981. 

The  Board  has  been  presented  with  a 
number  of  questions  and  concerns 
regarding  the  notice  requirements  and 
the  model  forms.  Creditors  have  raised 
concerns  about  the  two-copy  rule  (as 
described  in  the  section-by-section 
analysis  for  15(b)  above),  indicating  this 
rule  can  impose  litigation  risks  when  a 
consumer  alleges  an  extended  right  to 
rescind  based  on  the  creditor’s  failure  to 
deliver  two  copies  of  the  notice.  In 
addition,  particular  problems  with  the 
format,  content,  and  timing  of  delivery 
of  the  notice  were  highlighted  during 
the  Board’s  outreach  and  consumer 
testing  conducted  for  this  proposal.  To 


address  these  problems  and  concerns, 
the  Board  proposes  to  revise  §  226.23(b) 
and  the  related  commentary.  As 
discussed  in  more  detail  below,  the 
Board  proposes  to  revise  §  226.23(b)  to 
require  creditors  to  provide  one  notice 
of  the  right  to  rescind  to  each  consumer 
entitled  to  rescind.  In  addition,  the 
Board  proposes  to  revise  significantly 
the  content  of  the  rescission  notice  by 
setting  forth  new  mandatory  and 
optional  disclosures  for  the  notice.  The 
Board  also  proposes  new  format  and 
timing  requirements  for  the  notice. 
Moreover,  as  discussed  in  more  detail  in 
the  section-by-section  analysis  to 
Appendix  H  to  part  226,  the  Board 
proposes  to  revise  significantly  Model 
Forms  H-8  (redesignated  as  proposed 
H-8(A))  and  H-9,  and  to  add  Sample  H- 
8(B). 

23(b)(1)  Who  Receives  Notice 

TILA  Section  125(a)  provides  that  the 
creditor  must  notify  “any  obligor  in  a 
transaction  subject  to  this  section  [of] 
the  rights  of  the  obligor  under  this 
section.”  15  U.S.C.  1635(a).  Section 
226.23(b)(1)  currently  states  that  the 
creditor  must  deliver  two  copies  of  the 
notice  of  the  right  to  rescind  to  each 
consumer  entitled  to  rescind  (one  copy 
if  the  notice  is  delivered  in  electronic 
form  in  accordance  with  the  E-Sign 
Act).  Obtaining  from  the  consumer  a 
written  acknowledgment  of  receipt  of 
the  notice  creates  a  rebuttable 
presumption  of  delivery.  See  15  U.S.C. 
1635(c).  Comment  23(b)-l  states  that  in 
a  transaction  involving  joint  owners, 
both  of  whom  are  entitled  to  rescind, 
both  must  receive  two  copies  of  the 
notice  of  the  right  of  rescission. 

The  Board  originally  issued  the  two- 
copy  rule  in  1968,  and  opted  to  retain 
the  rule  in  1981  to  ensure  that 
consumers  would  be  able  to  use  one 
copy  to  rescind  the  loan  and  retain  the 
other  copy  with  information  about  their 
rights.  See  34  FR  2002,  2010,  Feb.  11, 
1969;  46  FR  20848,  20884,  Apr.  7,  1981. 
The  Board  continues  to  believe  that 
consumers  who  rescind  should  be  able 
to  keep  the  written  explanation  of  their 
rights.  However,  since  1981,  the  need 
for  the  two-copy  rule  seems  to  have 
diminished  while  litigation  involving 
the  two-copy  rule  has  increased.  First, 
technological  advances  have  made  it 
easier  for  consumers  to  retain  a  copy  of 
the  notice  of  right  to  rescind,  which 
discloses  their  rights.  Today,  consumers 
generally  have  greater  access  to  copy 
machines,  scanners,  and  electronic  mail. 
In  consumer  testing  conducted  for  the 
Board,  almost  all  participants  said  that 
they  would  make  and  keep  a  copy  of  the 
form  if  they  decided  to  exercise  the 
right.  Moreover,  the  two-copy  rule  can 
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impose  litigation  risks'when  a  consumer 
alleges  an  extended  right  to  rescind 
based  on  the  creditor’s  failure  to  deliver 
two  copies  of  the  notice. Creditors 
have  expressed  concern  that  it  is 
difficult  to  prove,  if  challenged,  that  the 
consumer  received  two  copies  of  the 
notice  at  loan  closing.  Such  case-by-case 
determinations  consume  judicial 
resources  and  increase  credit  costs. 
Finally,  the  two-copy  rule  would  be  less 
necessary  because  the  Board  is 
proposing  a  model  rescission  notice  that 
would  include  a  notification  of 
rescission  at  the  bottom,  which  the 
consumer  could  separate  and  deliver  to 
the  creditor  while  retaining  the  top 
portion  of  the  notice  containing  the 
description  of  the  consumer’s  rights. 

For  these  reasons,  the  Board  proposes 
to  revise  §  226.23(b)(1)  to  require 
creditors  to  provide  one  notice  of  the 
right  to  rescind  to  each  consumer 
entitled  to  rescind.  Comment  23(b)-l 
would  be  revised  to  delete  references  to 
the  two-copy  requirement.  The  Board 
further  proposes  to  remove  the 
references  to  the  E-Sign  Act  from 
§  226.23(b)(1)  and  comment  23(b)-l. 

The  requirement  to  provide  one  notice 
of  the  right  to  rescind  would  be  the 
same  for  electronic  and  non-electronic 
disclosures.  Requirements  related  to  the 
E-Sign  Act  appear  elsewhere  in 
Regulation  Z.  See  §§  226.5(a),  226.17(a), 
226.31(b). 

23(b)(2)  Format  of  Notice 

The  current  formatting  requirements 
for  the  notice  of  the  right  of  rescission 
appear  in  §  226.23(b)(1)  and  are 
elaborated  upon  in  comment  23(b)-2. 
Section  226.23(b)(1)  states  that  the 
notice  shall  be  on  a  separate  document 
and  the  required  information  shall  be 
disclosed  clearly  and  conspicuously. 
Comment  23(b)-2  provides  that  the 
notice  must  be  on  a  separate  piece  of 
paper,  but  may  appear  with  other 
information  such  as  the  itemization  of 
the  amount  financed.  Comment  23(b)-2 
additionally  states  that  the  required 
information  must  be  clear  and 
conspicuous,  but  no  minimum  type  size 
or  other  technical  requirements  are 
imposed.  Comment  23(b)-2  also  refers 
to  the  forms  in  Appendix  H  to  part  226 


See,  e.g..  Smith  v.  Argent  Mortgage  Co.,  LLC, 
2009  U.S.  App.  LEXIS  10702  at  *4  (10th  Cir.  2009); 
American  Mortgage  Network,  Inc.  v.  Shelton,  486 
F.3d  815,  817  (4th  Cir.  2007);  Wells  Fargo  Bank, 
N.A.  V.  faaskelainen,  407  B.R.  449,  452  (D.  Mass. 
2009);  Singh  v.  Washington  Mutual  Bank,  2009  U.S. 
Dist.  LEXIS  73315  at  *3  (N.D.  Cal.  2009);  fobe  v. 
Argent  Mortgage  Co,  LLC,  2009  U.S.  Dist.  LEXIS 
70311  at  *1  (M.D.  Pa.  2009);  Lippnerv.  Deutsche 
Bank  National  Trust  Co.,  544  F.  Supp.  2d  695,  697 
(N.D.  Ill.  2008);  In  re  Merriman,  329  B.R.  710,  714 
(D.  Kan.  2005). 


as  models  that  the  creditor  may  use  in 
giving  the  notice. 

For  the  reasons  discussed  in  the 
section-by-section  analysis  to  proposed 
§  226.15(b),  the  Board  proposes  new 
format  rules  in  §  226.23(b)(2)  and 
related  commentary  intended  to  (1) 
Improve  consumers’  ability  to  identify 
disclosed  information  more  readily:  (2) 
emphasize  information  that  is  most 
important  to  consumers  who  wish  to 
exercise  the  right  of  rescission;  and  (3) 
simplify  the  organization  and  structure 
of  required  disclosures  to  reduce 
complexity  and  “ir(formation  overload.” 
The  Board  proposes  these  format 
requirements  pursuant  to  its  authority 
under  TILA  Section  105(a).  15  U.S.C. 
1604(a).  Section  105(a)  authorizes  the 
Board  to  make  exceptions  and 
adjustments  to  TILA  to  effectuate  the 
statute’s  purpose,  which  include 
facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uninformed  use  of 
credit.  15  U.S.C.  1601(a),  1604(a).  The 
Board  believes  that  the  proposed 
formatting  rules  described  below  would 
facilitate  consumers’  ability  to 
understand  the  rescission  right  and 
avoid  the  uninformed  use  of  credit. 

Specifically,  proposed  §  226.23(b)(2) 
requires  the  mandatory  and  optional 
disclosures  to  appear  on  the  front  side 
of  a  one-page  document,  separate  from 
all  other  unrelated  material,  and  to  be 
given  in  a  minimum  10-point  font. 
Proposed  §  226.23(b)(2)  also  requires 
that  most  of  the  mandatory  disclosures 
appear  in  a  tabular  format.  Moreover, 
the  notice  would  contain  a  “tear  off’ 
section  at  the  bottom  of  the  page,  which 
the  consumer  could  use  to  exercise  the 
right  of  rescission.  Information 
unrelated  to  the  mandatory  disclosures 
would  not  be  permitted  to  appear  on  the 
notice. 

Proposed  comment  23(b)(2)-l  states 
that  the  creditor’s  failure  to  comply  with 
the  format  requirements  set  forth  in 
§  226.23(b)(2)  does  not  by  itself 
constitute  a  failure  to  deliver  the  notice 
to  the  consumer.  However,  to  deliver 
the  notice  properly  for  purposes  of 
§  226.23(a)(3),  the  creditor  must  provide 
the  mandatory  disclosures  appearing  in 
the  notice  clearly  and  conspicuously,  as 
described  in  proposed  §  226.23(b)(3) 
and  proposed  comment  23(b)(3)-l. 

Section  226.17(a)  generally  requires 
that  creditors  must  make  the  disclosures 
required  by  subpart  C  regarding  closed- 
end  credit  (including  the  rescission 
notice)  in  writing  in  a  form  that  the 
consumer  may  keep.  Proposed  comment 
23(b)(2)-2  cross  references  these 
requirements  in  §  226.17(a)  to  clarify 
that  they  apply  to  the  rescission  notice. 


23(b)(2)(i)  Grouped  and  Segregated 

Current  §  226.23(b)(1)  states  that  the 
notice  shall  be  on  a  separate  document. 
Comment  23(b)-2  provides  that  the 
notice  must  be  on  a  separate  piece  of 
paper,  but  may  appear  with  other 
information  such  as  the  itemization  of 
the  amount  financed.  The  Board  is 
concerned  that  allowing  creditors  to 
combine  the  right  of  rescission 
disclosures  with  other  unrelated 
information,  in  any  format,  will 
diminish  the  clarity  of  this  key  material, 
potentially  cause  “information 
overload,”  and  increase  the  likelihood 
that  consumers  may  not  read  the  notice 
of  the  right  of  rescission. 

To  address  these  concerns,  proposed 
§  226.23(b)(2)(i)  requires  the  mandatory 
and  any  optional  rescission  disclosures 
to  appear  on  the  front  side  of  a  one-page 
document,  separate  from  any  unrelated 
information.  Only  information  directly 
related  to  the  mandatory  disclosures 
may  be  added. 

The  proposal  also  requires  that  certain 
information  be  grouped  together. 
Proposed  §  226.23(b)(2)(i)  requires  that 
disclosure  of  the  security  interest,  the 
right  to  cancel,  the  refund  of  fees  upon 
cancellation,  the  effect  of  cancellation 
on  the  previous  loan  with  the  same 
creditor,  how  to  cancel,  and  the 
deadline  for  cancelling  be  grouped 
together  in  the  notice.  This  information 
was  grouped  together  in  forms  the  Board 
tested,  and  participants  generally  found 
the  information  easy  to  identify  and 
understand.  In  addition,  this  proposed 
grouping  ensures  that  the  information 
about  the  consumer’s  rights  would  be 
separated  fi:om  information  at  the 
bottom  of  the  notice,  which  is  designed 
for  the  consumer  to  detach  and  use  to 
exercise  the  right  of  rescission. 

23(b)(2)(ii)  Specific  Format 

Current  comment  23(b)-2  states  that 
the  information  disclosed  in  the  notice 
must  be  clear  and  conspicuous,  but  no 
minimum  type  size  or  other  technical 
requirements  are  imposed.  The  Board 
proposes  to  impose  formatting 
requirements  for  this  information,  to 
improve  consumers’  comprehension  of 
the  required  disclosures.  See  proposed 
§  226.23(b)(2)(i)'and  (ii).  For  example, 
some  information  would  be  required  to 
be  in  tabular  format.  The  current  model 
forms  for  the  rescission  notice  provide 
information  in  narrative  form,  which 
consumer  testing  participants  found 
difficult  to  read  and  understand. 
However,  consumer  testing  showed  that 
when  rescission  information  was 
presented  in  a  tabular  format, 
participants  found  the  information 
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easier  to  locate  and  their  comprehension 
of  the  disclosures  improved. 

The  proposal  requires  the  title  of  the 
notice  to  appear  at  the  top  of  the  notice. 
Certain  mandatory  disclosures  (j.e.,  the 
security  interest,  the  right  to  cancel,  the 
refund  of  fees  upon  cancellation,  the 
effect  of  cancellation  on  the  previous 
loan  with  the  same  creditor,  how  to 
cancel,  and  the  deadline  for  cancelling 
in  proposed  §  226.23(b)(3Ki)-(vi))  must 
appear  beneath  the  title  and  be  in  the 
form  of  a  table.  If  the  creditor  chooses 
to  place  in  the  notice  one  or  both  of  the 
optional  disclosures  [e.g.,  regarding 
joint  owners  and  acknowledgement  of 
receipt  as  permitted  in  proposed 
§  226.23(b)(4)),  the  text  mu.st  appear 
after  the  disclosures  required  by 
proposed  §  226.23(b)(3)(i)-(vi),  but 
before  the  portion  of  the  notice  that  the 
consumer  may  use  to  exercise  the  right 
of  rescission  required  by  proposed 
§  226.23(b)(3)(vii).  If  both  optional 
di.sclosures  are  inserted,  the  statement 
regarding  joint  owners  must  appear 
before  the  statement  acknowledging  ’ 
receipt.  If  the  creditor  chooses  to  insert 
an  acknowledgement  as  described  in 
§  226.23(b)(4)(ii),  the  acknowledgement 
must  appear  in  a  format  substantially 
similar  to  the  format  used  in  proposed 
Forms  H-8(A)  or  H-9  in  Appendix  H  to 
part  226.  Proposed  §  226.23(b)(2)(ii)  also 
requires  the  mandatory  disclosures 
required  under  proposed  §  226.23(b)(3) 
and  the  optional  disclosures  permitted 
under  §  226.23(b)(4)  to  be  given  in  a 
minimum  10-point  font. 

23(b)(3)  Required  Content  of  Notice 

TILA  Section  125(a)  and  current 
§  226.23(b)(1)  require  that  all 
disclosures  of  the  right  to  rescind  be 
made  clearly  and  conspicuously.  15 
U.S.C.  1635(a).  Proposed  comment 
23(b)(3)-l  clarifies  that,  to  meet  the 
clear  and  conspicuous  standard, 
disclosures  must  be  in  a  reasonably 
understandable  form  and  readily 
noticeable  to  the  consumer. 

Current  §  226.23(b)fl)  provides  the 
list  of  disclosures  that  must  appear  in 
the  notice:  (i)  An  identification  of  the 
transaction;  (ii)  the  retention  or 
acquisition  of  a  security  interest  in  the 
consumer’s  principal  dwelling;  (iii)  the 
consumer’s  right  to  rescind  the 
transaction;  (iv)  how  to  exercise  the 
right  to  rescind,  with  a  form  for  that 
purpose,  designating  the  address  of  the 
creditor’s  (or  it’s  agent’s)  place  of 
business;  (v)  the  effects  of  rescission,  as 
described  in  current  §  226.23(d);  and 
(vi)  the  date  the  rescission  period 
expires.  Current  comment  23(b)-3  states 
that  the  notice  must  include  all  of  the 
information  described  in 
§  226.23(b)(l)(i)-{v).  It  also  provides  that 


the  requirement  to  identify  the 
transaction  may  be  met  by  providing  the 
date  of  the  transaction.  Current  Model 
Forms  H-8  and  H-9  contain  these 
disclosures.  However,  consumer  testing 
of  the  model  forms  conducted  by  the 
Board  for  this  proposal  suggests  that  the 
amount  and  complexity  of  the 
information  currently  required  to  be 
disclosed  in  the  notice  would  result  in 
information  overload  and  discourage 
consumers  from  reading  the  notice 
carefully.  The  Board  also  is  concerned 
that  certain  terminology  in  the  current 
model  forms  would  impede  consumer 
comprehension  of  the  information. 

To  address  these  concerns,  the  Board 
proposes  to  revise  the  requirements  for 
the  notice  in  new  §  226.23(b)(3). 
Proposed  §  226.23(b)(3)  removes 
information  required  -under  current 
§  226.23(b)(l)(i)-(v)  that  consumer 
testing  indicated  is  unnecessary  for  the 
consumer’s  comprehension  and  exercise 
of  the  right  of  rescission.  The  proposed 
section  also  simplifies  the  information 
disclosed  and  presents  key  information 
in  plain  language  instead  of  legalistic 
terms.  The  Board  proposes  these 
revisions  pursuant  to  its  authority  in 
TILA  Section  125(a)  which  provides 
that  creditors  shall  clearly  and 
conspicuously  disclose,  in  accordance 
with  regulations  of  the  Board,  to  any 
obligator  in  a  transaction  subject  to 
rescission  the  rights  of  the  obligor.  15 
U.S.C.  1635(a). 

Identification  of  transaction.  Current 
§  226.23(b)(1)  requires  a  creditor  to 
identify  the  transaction  in  the  rescission 
notice;  current  comment  23(b)-3 
provides  that  the  requirement  that  the 
transaction  be  identified  may  be  met  by 
providing  the  date  of  the  transaction.  As 
discussed  in  more  detail  in  the  section- 
by-section  analysis  to  proposed 
§  226.15(b)(3)(vii),  creditors,  servicers 
and  their  trade  associations  noted  that 
creditors  might  be  unable  to  provide  an 
accurate  transaction  date  when  a 
transaction  is  conducted  by  mail  or 
through  an  escrow  agent,  as  is 
customary  in  some  states.  They  noted 
that  in  these  cases,  the  date  of  the 
transaction  cannot  be  identified 
accurately  before  it  actually  occurs.  For 
example,  for  a  transaction  by  mail,  the 
creditor  cannot  know  at  the  time  of 
mailing  the  rescission  notice  when  the 
consumer  will  sign  the  loan  documents 
(i.e.,  the  date  of  the  transaction). 

To  address  these  concerns,  the  Board 
proposes  not  to  require  that  the 
transaction  be  identified  in  the 
rescission  notice  for  closed-end 
mortgages.  Accordingly,  the  provision 
in  current  comment  23(b)-3  about  the 
date  of  the  transaction  satisfying  this 
requirement  would  be  deleted  as 


obsolete.  Unlike  rescission  rights  for 
HELOCs,  which  may  often  arise  for 
events  occurring  after  account  opening 
such  as  increasing  the  credit  limit,  the 
right  of  rescission  for  closed-end 
mortgages  normally  arises  only  at 
consummation.  See  section-by-section 
analysis  to  proposed  §  226.15(b).  In 
addition,  as  discussed  in  more  detail  in 
the  section-by-section  analysis  to 
proposed  §  226.23(b)(5),  the  Board 
proposes  to  require  creditors  to  provide 
the  notice  of  the  right  to  rescind  before 
consummation  of  the  transaction,  which 
would  tie  the  creditor’s  provision  of  the 
rescission  notice  to  consummation  of 
the  transaction.  See  proposed 
§  226.23(b)(5)(i).  As  a  result,  the  Board 
believes  that  consumers  are  likely  to 
understand  from  the  context  in  which 
the  notice  is  given  that  it  is  the  closed- 
end  mortgage  transaction  that  is  giving 
rise  to  the  right  of  rescission,  even  if  this 
is  not  explicitly  stated  in  the  notice. 

Addition  of  a  security  interest  to  an 
existing  obligation.  Section  226.23(a)(1) 
describes  two  situations  where  a  right  to 
rescind  generally  arises  under  §  226.23: 
(1)  a  credit  transaction  in  which  a 
security  interest  is  or  will  be  retained  or 
acquired  in  a  consumer’s  principal 
dwelling:  and  (2)  the  addition  to  an 
existing  obligation  of  a  security  interest 
in  a  consumer’s  principal  dwelling. 
Where  a  security  interest  is  being  added 
to  an  existing  obligation,  consumers 
only  have  the  right  to  rescind  the 
addition  of  the  security  interest  and  not 
the  existing  obligation.  See  proposed 
§  226.23(a)(1).  The  Board  believes  that 
the  right  to  rescind  typically  arises 
because  of  a  credit  transaction,  not 
because  the  creditor  adds  a  security 
interest  to  an  existing  obligation.  Thus, 
for  simplicity,  the  proposed  content  of 
the  required  disclosures  reference  the 
right  to  cancel  “the  loan.”  See  proposed 
§  226.23(b)(3)  and  proposed  Model 
Form  H-8{A).  The  Board  solicits 
comment,  however,  on  how  often  the 
right  of  rescission  arises  from  the 
addition  to  an  existing  obligation  of  a 
security  interest  in  a  consumer’s 
principal  dwelling,  and  whether  the 
Board  should  issue  an  additional  model 
form  to  address  this  situation. 

23(b)(3)(i)  Security  Interest 
Current  §  226.23(b)(l)(i)  requires  the 
creditor  to  disclose  that  a  security 
interest  will  be  retained  or  acquired  in 
the  consumer’s  principal  dwelling. 
Model  Forms  H-8  and  H-9  currently 
disclose  the  retention  or  acquisition  of 
a  security  interest  by  stating  that  “[the] 
transaction  will  result  in  a  [mortgage/ 
lien/security  interest]  [on/in]  your 
home”  and  “[y]our  home  is  the  security 
for  this  new  transaction,”  respectively. 
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The  Board’s  consumer  testing  of  a 
similar  statement  regarding  a  security 
interest  for  its  August  2009  Closed-End 
Proposal  showed  that  very  few 
participants  understood  the  statement. 

74  FR  43232,  Aug.  26,  2009.  The  Board 
is  concerned  that  the  current  language 
in  Model  Forms  H-8  and  H-9  for 
disclosure  of  the  retention  or  acquisition 
of  a  security  interest  might  not  alert 
consumers  that  the  creditor  has  the  right 
to  take  the  consumer’s  home  if  the 
consumer  defaults.  To  clarify  the 
significance  of  the  security  interest, 
proposed  §  226.23(b)(3)(i)  requires  a 
creditor  to  provide  a  statement  that  the 
consumer  could  lose  his  or  her  home  if 
the  consumer  does  not  make  payments 
on  the  loan.  Consumer  testing  of  this 
plain-language  version  of  the  security 
interest  disclosure  showed  high 
comprehension  by  participants. 

23(b){3)(ii)  Right  to  Cancel 

Current  §  226.23(b)(l)(ii)  requires  tbe 
creditor  to  disclose  the  consumer’s  right 
to  rescind  the  transaction.  In  a  section 
entitled  “Your  Right  to  Cancel,”  current 
Model  Forms  H-8  and  H-9  disclose  the 
right  by  stating  that  the  consumer  has  a 
legal  right  under  Federal  law  to  cancel 
the  transaction,  without  costs,  within 
three  business  days  from  the  latest  of 
the  date  of  the  transaction  (followed  by 
a  blank  to  be  completed  by  the  creditor 
with  a  date),  the  date  the  consumer 
received  the  Truth  in  Lending 
disclosures,  or  the  date  the  consumer 
received  the  notice  of  the  right  to 
cancel.  Consumer  testing  of  language 
similar  to  the  disclosure  in  current 
Model  Forms  H-8  and  H-9  showed  that 
the  current  description  of  the  right  was 
unnecessarily  wordy  and  too  complex 
for  most  consumers  to  understand  and 
use. 

In  addition,  during  outreach  regarding 
this  proposal,  industry  representatives 
remarked  that  consumers  often  overlook 
the  disclosure  that  the  right  of  rescission 
is  provided  by  Federal  law.  They  also 
noted  that  the  rule  requiring  creditors  to 
delay  remitting  funds  to  the  consumer 
until  the  rescission  period  has  ended, 
also  imposed  by  Federal  law,  is  not  a 
required  disclosure  and  not  included  in 
the  curreiit  model  forms.  See 
§  226.23(c).  Industry  representatives 
indicated  that  consumers  should  be 
notified  of  this  delay  in  funding  so  they 
are  not  surprised  when  they  must  wait 
for  at  least  three  business  days  after 
signing  the  loan  documents  to  receive 
any  funds.  To  address  these  problems 
and  concerns,  proposed 
§  226.23(b)(3)(ii)  requires  two 
statements:  (1)  a  statement  that  the 
consumer  has  the  right  under  Federal 
law  to  cancel  the  loan, on  or  before  the  • 


date  provided  in  the  notice;  and  (2)  a 
statement  that  Federal  law  prohibits  the 
creditor  from  making  any  funds 
available  to  the  consumer  until  after  the 
stated  date. 

23(b)(3)(iii)  Fees 

Current  §  226.23(b)(l)(iv)  requires  the 
creditor  to  disclose  the  effects  of 
rescission,  as  described  in  current 
§  226.23(d).  The  disclosure  of  the  effects 
of  rescission  in  current  Model  Forms  H- 
8  and  H-9  is  essentially  a  restatement  of 
the  rescission  process  set  forth  in 
current  §  226.23(d)(l)-(3).  This 
information  consumes  one-third  of  the 
space  in  the  model  forms,  is  dense,  and 
uses  legalistic  phrases.  Moreover,  in 
most  cases,  this  information  is 
unnecessary  to  understand  or  exercise 
the  right  of  rescission. 

In  addition,  consumer  testing  showed 
that  the  current  model  forms  do  not 
adequately  communicate  that  the 
consumer  would  not  be  charged  a 
cancellation  fee  for  exercising  the  right 
of  rescission.  Also,  the  language  of  the 
current  model  forms  did  not  convey  that 
all  fees  the  consumer  had  paid  in 
connection  with  obtaining  the  loan 
(such  as  fees  charged  by  the  creditor  to 
obtain  a  credit  report  and  appraisal  of 
the  home)  would  be  refunded  to  the 
consumer. 

To  clarify  the  results'  of  rescission  for 
the  consumer,  the  Board  proposes  in 
§  226.23(b)(3){iii)  to  require  a  plain- 
English  statement  regarding  fees, 
instead  of  restating  the  rescission 
process  in  current  §  226.23(d).  Proposed 
§  226.23(b)(3)(iii)  requires  a  statement 
that  if  the  consumer  cancels,  the 
creditor  will  not  charge  the  consumer  a 
cancellation  fee  and  will  refund  any  fees 
the  consumer  paid  to  obtain  the  loan. 
Most  participants  in  the  Board’s 
consumer  testing  of  these  proposed 
statements  understood  that  the  creditor 
had  to  return  all  fees  to  the  consumer, 
and  could  not  charge  fees  for  rescission. 
The  Board  believes  that  the  statement 
about  the  refund  of  fees  communicates 
important  information  to  consumers 
■about  their  rights  if  they  choose  to 
cancel  the  transaction.  In  addition,  the 
Board  is  concerned  that  without  this 
disclosure,  consumers  might  believe 
that  they  would  not  be  entitled  to  a 
refund  of  fees.  This  mistaken  belief 
might  discourage  consumers  from 
exercising  the  right  to  rescind  where  a 
consumer  has  paid  a  significant  amount 
of  fees  in  connection  with  the  loan. 

23(b)(3)(iv)  New  Advance  of  Money 
With  the  Same  Creditor  Under 
§  226.23(f)(2) 

As  discussed  in  more  detail  above  in 
the  section-by-section  analysis  to 


proposed  §  226.23(b)(3)(iii),  current 
§  226.23(b)(l)(iv)  requires  the  creditor  to 
disclose  the  effects  of  rescission,  as 
described  in  current  §  226.23(d). 
Currently,  Regulation  Z  provides  that  a 
consumer  may  rescind  a  refinancing 
with  the  same  creditor  only  to  the  extent 
of  any  new  advance  of  money. 

§  226.23(f)(2);  comment  23(0-4.  If  the 
consumer  has  a  valid  fight  to  rescind, 
the  creditor  must  return  costs  made  by 
the  consumer  for  the  refinancing,  and 
take  any  action  necessary  to  terminate 
the  security  interest.  §  226.23(d)(2); 
comment  23(f)-4.  Then  the  consumer 
must  tender  back  the  amount  of  the  new 
advance.  §  226.23(d)(3);  comment  23(f)- 
4.  The  consumer  remains  obligated  to 
repay  the  previous  balance  under  the 
terms  of  the  previous  note.  Accordingly, 
as  part  of  satisfying  the  requirement  to 
disclose  the  effects  of  rescission,  current 
Model  Form  H-9  includes  a  statement 
that  if  the  consumer  cancels  the  new 
loan,  it  will  not  affect  the  amount  the 
consumer  presently  owes,  and  the 
consumer’s  home  is  the  security  for  that 
amount. 

The  proposal  retains  a  special 
disclosure  for  a  new  advance  of  money 
with  the  same  creditor  (as  defined  in 
§  226.23(f)(2)).  Specifically,  proposed 
§  226.23(b)(3)(iv)  requires  creditors  to 
disclose  that  if  the  consumer  cancels  the 
new  loan,  all  of  the  terms  of  the 
previous  loan  will  still  apply,  the 
consumer  will  still  owe  the  creditor  the 
previous  balance,  and  the  consumer 
could  lose  his  or  her  home  if  the 
consumer  does  not  make  payments  on 
the  previous  loan. 

Proposed  comment  23(b)(3)-6  cross- 
references  §  226.23(f)(2)  for  an 
explanation  of  when  there  is  a  new 
advance  of  money  with  the  same 
creditor,  as  discussed  in  the  section-by¬ 
section  analysis  to  proposed 
§  226.23(f)(2)  below.  In  addition, 
proposed  comment  23(b)(3)-6  clarifies 
that  the  transaction  is  rescindable  only 
to  the  extent  of  the  new  advance  and  the 
creditor  must  provide  the  consumer 
with  the  information  in  proposed 
§  226.23(b)(3)(iv).  Finally,  the  proposed 
comment  clarifies  that  proposed  Model 
Form  H-9  is  designed  for  a  new  advance 
of  money  with  the  same  creditor.  See 
proposed  Model  Form  H-9  in  Appendix 
H. 

23(b)(3)(v)  How  to  Cancel 

Current  §  226.23(b)(l)(iii)  requires  the 
creditor  to  disclose  how  to  exercise  the 
right  to  rescind,  with  a  form  for  that 
purpose,  designating  the  address  of  the 
creditor’s  (or  its  agent’s)  place  of 
business.  Current  Model  Forms  H-8  and 
H-9  contain  a  statement  that  the 
consumer  may  cancel  by  notifying  the 
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creditor  in  writing:  the  form  contains  a 
blank  for  the  creditor  to  insert  its  name 
and  business  address.  The  current 
model  forms  state  that  if  the  consumer 
wishes  to  cancel  by  mail  or  telegram, 
the  notice  must  be  sent  “no  later  than 
midnight  of,”  followed  by  a  blank  for  the 
creditor  to  insert  a  date,  followed  in 
turn  by  the  language  “(or  midnight  of 
the  third  business ’day  following  the 
latest  of  the  three  events  listed  above).” 

If  the  consumer  wishes  to  cancel  by 
another  means  of  communication,  the 
notice  must  be  delivered  to  the 
creditor’s  business  address  listed  in  the 
notice  “no  later  than  that  time.” 

Current  comment  23(a){2)-l  states 
that  the  creditor  may  designate  an  agent 
to  receive  the  rescission  notification  as 
long  as  the  agent’s  name  and  address 
appear  on  the  notice.  The  board 
proposes  to  remove  this  comment,  but 
insert  similar  language  into  proposed 
§  226.23(b)(3Kv)  and  proposed  comment 
23(b)(3)-3.  Specifically,  proposed 
§  226.23(b)(3)(v)  requires  a  creditor  to 
disclose  the  name  and  address  of  the 
creditor  or  of  the  agent  chosen  by  the 
creditor  to  receive  the  consumer’s  notice 
of  rescission  and  a  statement  that  the 
consumer  may  cancel  by  submitting  the 
form  located  at  the  bottom  portion  of  the 
notice  to  the  address  provided. 

Proposed  comment  23(b)(3)-3  states  that 
if  a  creditor  designates  an  agent  to 
receive  the  consumer’s  rescission 
notice,  the  creditor  may  include  its 
name  along  with  the  agent’s  name  and 
address  in  the  notice. 

Proposed  comment  23(b)(3)-2 
clarifies  that  the  creditor  may,  at  its 
option,  in  addition  to  providing  a  postal 
address  for  regular  mail,  describe  other 
methods  the  consumer  may  use  to  send 
'  or  deliver  written  notification  of 
exercise  of  the  right,  such  as  overnight 
courier,  fax,  e-mail,  or  in-person.  The 
Board  requires  the  notice  to  include  a 
postal  address  to  ensure  that  an  easy 
and  accessible  method  of  sending 
notification  of  rescission  is  provided  to 
all  consumers.  Nonetheless,  the  Board 
would  provide  flexibility  to  creditors  to 
provide  in  the  notice  additional 
methods  of  sending  or  delivering 
notification,  such  as  fax  and  e-mail, 
which  consumers  might  find 
convenient. 

23(b)(3Kvi)  Deadline  to  Cancel 

Current  §  226.23(b)(l)(v)  requires  the 
creditor  to  disclose  the  date  on  which 
the  rescission  period  expires.  Current 
Model  Forms  H-8  and  H-9  disclose  the 
expiration  date  in  the  section  of  the 
notice  entitled  “How  to  Cancel.”  The 
current  model  Forms  provide  a  blank  for 
the  creditor  to  insert  a  date  followed  by 
tKe  language  “(or  midnight  of  the  third 


business  day  following  the  latest  of  the 
three  events  listed  above)”  as  the 
deadline  by  which  the  consumer  must 
exercise  the  right.  The  three  events 
referenced  are  the  date  of  the 
transaction,  the  date  the  consumer 
received  the  Truth  in  Lending 
disclosures,  and  the  date  the  consumer 
received  the  notice  of  the  right  to 
cancel. 

For  the  reasons  set  forth  in  the 
section-by-section  analysis  to  proposed 
§  226.15(b),  the  Board  proposes  to 
eliminate  the  statements  about  the  three 
events  and  require  instead  that  the 
creditor  provide  the  calendar  date  on 
which  the  three-business-day  period  for 
rescission  expires.  See  proposed 
§  226.23(b)(3)(vi).  Many  participants  in 
the  Board’s  consumer  testirrg  had 
difficulty  using  the  three  events  to 
calculate  the  deadline  for  rescission. 
Moreover,  participants  in  the  Board’s 
consumer  testing  strongly  preferred 
forms  that  provided  a  specific  date  over 
those  that  required  them  to  calculate  the 
deadline  themselves.  Also,  parties 
consulted  during  the  Board’s  outreach 
on  this  proposal  stated  that  the  model 
forms  should  provide  a  date  certain  for 
the  expiration  of  the  three-business-day 
period. 

To  ensure  that  consumers  can  readily 
identify  the  deadline  for  rescinding  a 
loan,  proposed  §  226.23(b)(3)(vi) 
specifies  that  a  creditor  must  disclose  in 
the  rescission  notice  the  calendar  date 
on  which  the  three-business-day 
rescission  period  expires.  If  the  creditor 
cannot  provide  an  accurate  calendar 
date  on  which  the  three-business-day 
rescission  period  expires,  the  creditor 
must  provide  the  calendar  date  on 
which  it  reasonably  and  in  good  faith 
expects  the  three-business-day  period 
for  rescission  to  expire.  If  the  creditor 
provides  a  date  in  the  notice  that  gives 
the  consumer  a  longer  period  within 
which  to  rescind  than  the  actual  period 
for  rescission,  the  notice  shall  be 
deemed  to  comply  with  proposed 
§  226.23(b)(3)(vi),  as  long  as  the  creditor 
permits  the  consumer  to  rescind 
through  the  end  of  the  date  in  the 
notice.  If  the  creditor  provides  a  date  in 
the  notice  that  gives  the  consumer  a 
shorter  period  within  which  to  rescind 
than  the  actual  period  for  rescission,  the 
creditor  shall  be  deemed  to  comply  with 
the  requirement  in  proposed 
§  226.23(b)(3)(vi)  if  the  creditor  notifies 
the  consumer  that  the  deadline  in  the 
first  notice  of  the  right  of  rescission  has 
changed  and  provides  a  second  notice  to 
the  consumer  stating  that  the 
consumer’s  right  to  rescind  expires  on  a 
calendar  date  which  is  three  business 
days  from  the  date  the  consumer 
receives  the  second  notice.  Proposed 


comment  23(b)(3)-4  provides  further 
guidance  on  these  proposed  provisions. 

The  proposed  approach  is  intended  to 
provide  consumers  with  accurate  notice 
of  the  date  on  which  their  right  to 
rescind  expires  while  ensuring  that 
creditors  do  not  face  liability  for 
providing  a  deadline  in  good  faith,  that 
later  turns  out  to  be  incorrect.  The 
Board  recognizes  that  this  approach  will 
further  delay  access  to  funds  for 
consumers  in  certain  cases  where  the 
creditor  must  provide  a  corrected 
notice.  Nonetheless,  the  Board  believes 
that  a  corrected  notice  is  appropriate; 
otherwise  consumers  would  believe 
based  on  the  first  notice  that  the 
rescission  period  ends  earlier  than  the 
actual  date  of  expiration.  The  Board, 
however,  solicits  comment  on  the 
proposed  approach  and  on  alternative 
approaches  for  addressing  situations 
where  the  transaction  date  is  not  known 
at  the  time  the  rescission  notice  is 
provided. 

Extended  right  to  rescind.  Under  TILA 
and  Regulation  Z,  the  right  to  rescind 
generally  does  not  expire  until  midnight 
after  the  third  business  day  following 
the  latest  of:  (1)  Consummation  of  the 
transaction,  (2)  delivery  of  the  rescission 
notice,  or  (3)  delivery  of  the  material 
disclosures.  If  the  rescission  notice  or 
the  material  disclosures  are  not 
delivered,  a  consumer’s  right  to  rescind 
may  extend  for  up  to  three  years  from 
consummation.  TILA  Section  125(f);  15 
U.S.C.  1635(f);  §  226.23(a)(3). 

For  the  reasons  set  forth  in  the 
section-by-section  analysis  to  proposed 
§  226.15(b),  the  Board  proposes  a 
disclosure  regarding  the  extended  right 
to  rescind.  Specifically,  proposed 
§  226.23(b)(3)(vi)  requires  creditors  to 
include  a  statement  that  the  right  to 
cancel  the  loan  may  extend  beyond  the 
date  disclosed  in  the  notice,  and  in  such 
a  case,  a  consumer  wishing  to  exercise 
the  right  must  submit  the  form  located 
at  the  bottom  of  the  notice  to  either  the 
current  owner  of  the  loan  or  the  person 
to  whom  the  consumer  sends  his  or  her 
payments.  A  creditor  may  meet  these 
disclosure  requirements  by  placing  an 
asterisk  after  the  sentence  disclosing  the 
calendar  date  on  which  the  right  of 
rescission  expires  along  with  a  sentence 
starting  with  an  asterisk  that  states  “In 
certain  circumstances,  your  right  to 
cancel  this  loan  may  extend  beyond  this 
date.  In  that  case,  you  must  submit  the 
bottom  portion  of  this  notice  to  either 
the  current  owner  of  your  loan  or  the 
person  to  whom  you  send  payments.” 
See  proposed  Model  Forms  H-8(A)  and 
H-9.  Without  this  statement,  the  notice 
would  imply  that  the  period  for 
exercising  the  right  is  always  three 
business  days.  In  addition,  this  '  ’  ■ 
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statement  would  inform  consumers  to 
whom  they  should  submit  notification 
of  exercise  when  they  have  this 
extended  right  to  rescind.  See  proposed 
§  226.23(a)(2).  The  Board  requests 
comment  on  the  proposed  approach  to 
making  the  consumer  aware  of  the 
extended  right. 

23(b)(3)(vii)  Form  for  Consumer’s 
Exercise  of  Right 

Current  §  226.23(b)(l)(iii)  requires  the 
creditor  to  disclose  how  to  exercise  the 
right  to  rescind,  and  to  provide  a  form 
that  the  consumer  can  use  to  rescind. 
Current  comment  23(b)-3  permits  the 
creditor  to  provide  a  separate  form  that 
the  consumer  may  use  to  exercise  the 
right  or  to  combine  that  form  with  the 
other  rescission  disclosures,  as 
illustrated  by  the  model  forms  in 
Appendix  H.  Current  Model  Forms  H- 
8  and  H-9  explain  a  consumer  may 
cancel  by  using  any  signed  and  dated 
written  statement  or  may  use  the  notice 
by  signing  and  dating  below  the 
statement,  “I  WISH  TO  CANCEL.” 
Section  226.23(b)(1)  currently  requires  a 
creditor  to  provide  two  copies  of  the 
notice  of  the  right  (one  copy  if  delivered 
in  electronic  form  in  accordance  with 
the  E-Sign  Act)  to  each  consumer 
entitled  to  rescind.  The  current  Model 
Forms  contain  an  instruction  to  the 
consumer  to  keep  one  copy  of  the  two 
notices  because  it  contains  important 
information  regarding  the  right  of 
rescission. 

For  the  reasons  set  forth  in  the 
section-by-section  analysis  to  proposed 
§  226.15(b),  proposed  §  226.23(b)(2)(ii) 
and  (3)(vii)  require  creditors  to  provide 
a  form  at  the  bottom  of  the  notice  that 
the  consumer  may  use  to  exercise  the 
right  to  rescind.  Current  comment 
23(b)-3,  which  permits  the  creditor  to 
provide  a  form  for  exercising  the  right 
that  is  separate  from  the  other  rescission 
disclosures,  would  be  deleted.  The 
creditor  would  be  required  to  provide 
two  lines  on  the  form  for  entry  of  the 
consumer’s  name  and  property  address. 
The  creditor  would  have  the  option  to 
pre-print  on  the  form  the  consumer’s 
name  and  property  address.  Proposed 
comment  23(b)(3)-5  elaborates  that 
creditors  are  not  obligated  to  complete 
the  lines  in  the  form  for  the  consumer’s 
name  and  property  address,  but  may 
wish  to  do  so  to  identify  accurately  a 
consumer  who  uses  the  form  to  exercise 
the  right.  Proposed  comment  23(b)(3)-5 
further  explains  that  at  its  option,  a 
creditor  may  include  the  loan  number 
on  the  form.  A  creditor  would  not, 
however,  be  allowed  to  request  or  to 
require  that  the  consumer  provide  the 
loan  number  on  the  form,  such  as  by 
providing  a  space  for  the  consumer  to 


fill  in  the  loan  number.  A  consumer 
might  not  be  able  to  locate  the  loan 
number  easily  and  the  Board  is 
concerned  that  allowing  creditors  to 
request  a  consumer  to  provide  the  loan 
number  might  mislead  the  consumer 
into  thinking  that  he  or  she  must 
provide  the  loan  number  to  rescind. 

Current  Model  Forms  H-8  and  H-9 
contain  a  statement  that  the  consumer 
may  use  any  signed  and  dated  written 
statement  to  exercise  the  right  to 
rescind.  The  Board  does  not  propose  to 
retain  such  a  statement  on  the  rescission 
notice  because  consumer  testing  showed 
that  this  disclosure  is  unnecessary.  In 
fact,  the  Board’s  consumer  testing 
results  suggested  that  the  statement 
might  cause  some  consumers  to  believe 
that  they  must  prepare  a  second 
statement  of  cancellation.  Moreover,  the 
Board  believes  it  is  unlikely  that 
consumers  who  misplace  the  form,  and 
later  decide  to  rescind,  would  remember 
the  statement  about  preparing  their  own 
documents.  Based  on  consumer  testing, 
the  Board  expects  that  consumers  w'ould 
use  the  form  provided  at  the  bottom  of 
the  notice  to  exercise  the  right  of 
rescission.  Participants  in  the  Board’s 
testing  said  that  if  they  lost  the  form, 
they  would  contact  the  creditor  to  get 
another  copy. 

In  addition,  current  Model  Forms  H- 
8  and  H-9  contain  a  statement  that  the 
consumer  should  “keep  one  copy”  of  the 
-notice  because  it  contains  information 
regarding  the  consumer’s  rescission 
rights.  This  statement  would  be  deleted 
as  obsolete.  As  discussed  in  the  section- 
by-section  analysis  to  proposed 
§  226.23(b)(1),  the  proposal  requires 
creditors  to  provide  only  a  single  copy 
of  the  notice  to  each  consumer  entitled 
to  rescind.  The  notice  would  be  revised 
to  permit  a  consumer  to  detach  the 
bottom  part  of  the  notice  to  use  as  a 
form  for  exercising  the  right  of 
rescission  while  retaining  the  top 
portion  of  the  notice  containing  the 
explanation  of  the  consumer’s  rights. 

23(b)(4)  Optional  Content  of  Notice 

Current  comment  23(b)-3  states  that 
the  notice  of  the  right  of  rescission  may 
include  information  related  to  the 
required  information,  such  as:  a 
description  of  the  property  subject  to 
the  security  interest;  a  statement  that 
joint  owners  may  have  the  right  to 
rescind  and  that  a  rescission  by  one  is 
effective  for  all;  and  the  name  and 
address  of  an  agent  of  the  creditor  to 
receive  notification  of  rescission. 

The  Board  proposes  to  continue  to 
allow  creditors  to  include  additional 
information  in  the  rescission  notice  that 
is  directly  related  to  the  required 
disclosures.  Proposed  §  226.23(b)(4)  sets 


forth  two  optional  disclosures  that  are 
directly  related  to  the  mandatory 
rescission  disclosures:  (1)  a  statement 
that  joint  owners  may  have  the  right  to 
rescind  and  that  a  rescission  by  one 
owner  is  effective  for  all  owners;  and  (2) 
a  statement  acknowledging  the 
consumer’s  receipt  of  the  notice  for  the 
consumer  to  initial  and  date.  In 
addition,  proposed  comment  23(b)(4)-l 
clarifies  that,  at  the  creditor’s  option, 
other  information  directly  related  to  the 
disclosures  required  by  §  226.23(b)(3) 
may  be  included  in  the  notice.  For 
instance,  an  explanation  of  the  use  of 
pronouns  or  other  references  to  the 
parties  to  the  transaction  is  directly 
related  information  that  the  creditor 
may  choose  to  add  to  the  notice. 

The  Board  notes,  however,  that  under 
the  proposal,  only  information  directly 
related  to  the  disclosures  may  be  added 
to  the  notice.  See  proposed 
§  226.23(b)(2)(i).  The  Board  is  concerned 
that  allowing  creditors  to  combine 
disclosures  regarding  the  right  of 
rescission  with  other  unrelated 
information,  in  any  format,  will 
diminish  the  clarity  of  this  key  material, 
potentially  cause  “information 
overload,”  and  increase  the  likelihood 
that  consumers  may  not  read  the 
rescission  notice. 

23(b)(5)  Time  of  Providing  Notice 

TILA  and  Regulation  Z  currently  do 
not  specify  when  the  consumer  must 
receive  the  notice  of  the  right  to  rescind. 
Current  comment  23(b)-4  states  that  the 
creditor  need  not  give  the  notice  to  the 
consumer  before  consummation  of  the 
transaction,  but  notes,  however,  that  the 
rescission  period  will  not  begin  to  run 
until  the  notice  is  given  to  the 
consumer.  As  a  practical  matter,  most 
creditors  provide  the  notice  to  the 
consumer  along  with  the  Truth  in 
Lending  disclosures  and  other  loan 
documents  at  loan  closing. 

The  Board  proposes  to  require 
creditors  to  provide  the  notice  of  the 
right  of  rescission  before  consummation 
of  the  transaction.  See  proposed 
§  226.23(b)(5).  The  Board  proposes  this 
new  timing  requirement  pursuant  to  the 
Board’s  authority  under  TILA  Section 
105(a),  which  authorizes  the  Board  to 
make  exceptions  and  adjustments  to 
TILA  to  effectuate  the  statute’s  purposes 
which  include  facilitating  consumers' 
ability  to  compare  credit  terms  and 
helping  consumers  avoid  the 
uninformed  use  of  credit.  15  U.S.C. 
1601(a),  1604(a).  The  Board  believes 
that  the  proposed  timing  rule  would 
facilitate  consumers’  ability  to  consider 
the  rescission  right  and  avoid  the 
uninformed  use  of  credit. 
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General  timing  rule.  Except  as 
discussed  below,  the  Board  proposes  to 
require  creditors  generally  to  provide 
the  notice  of  the  right  to  rescind  before 
consummation  of  the  transaction.  See  ^ 
proposed  §  226.23(b)(5)(i).  TILA  and 
Regulation  Z  provide  that  a  consumer 
may  exercise  the  right  to  rescind  until 
midnight  after  the  third  business  day 
following  the  latest  of  (1) 
consummation,  (2)  delivery  of  the  notice 
of  right  to  rescind,  or  (3)  delivery  of  all 
material  disclosures.  TILA  Section 
125(a);  15  U.S.C.  1635(a);  §  226.23(a)(3). 
Creditors  typically  use  the  final  TILA 
disclosures  to  satisfy  the  requirement  to 
provide  material  disclosures,  and  under 
the  August  2009  Closed-End  Proposal, 
the  final  TILA  disclosures  must  be 
provided  no  later  than  three  business 
days  before  consummation.  Requiring 
that  the  rescission  notice  be  given  prior 
to  consummation  would  better  ensure 
that  consummation  will  be  the  latest  of 
the  three  events  that  trigger  the  three- 
husiness-day  rescission  period 
(assuming  that  the  TILA  disclosures 
were  given  no  later  than  three  business 
days  prior  to  consummation).  In  this 
way,  the  three-business-day  period 
would  occur  directly  after 
consummation  of  the  transaction,  a  time 
during  which  the  consumer  may  be 
most  focused  on  the  transaction  and 
most  concerned  about  the  right  to 
rescind  it.  By  tying  a  creditor’s 
provision  of  the  rescission  notice  to  an 
event  in  the  lending  process  of  primary 
importance  to  the  consumer — 
consummation — this  rule  might  lead 
consumers  to  assess  the  TILA 
disclosures  and  other  loan  documents 
with  a  more  critical  eye. 

The  proposal  should  not  significantly 
increase  compliance  burden  because,  as 
noted,  currently  most  creditors  provide 
the  rescission  notice  at  loan  closing, 
along  with  the  TILA  disclosures.  As 
noted  above,  under  the  August  2009 
Closed-End  Proposal,  a  creditor  would 
be  required  to  provide  the  final  TILA 
disclosures  no  later  than  three  business 
days  prior  to  consummation.  Under  this 
proposal,  a  creditor  could  provide  the 
rescission  notice  with  the  final  TILA 
disclosures,  but  would  not  be  required 
to  do  so.  The  creditor  could  provide  the 
notice  at  any  time  before 
consummation,  separately  from  the  final 
TILA  disclosures.  The  Board  solicits 
comment  on  whether  the  rescission 
notice  should  be  required  to  be 
provided  with  the  final  TILA 
disclosures.  The  Board  also  invites 
comment  on  any  compliance  or  other 
operational  difficulties  the  proposal 
might  cause. 

Comment  23(b)-4  would  be  removed 
as  inconsistent  with  the  proposed 


timing  requirement.  Proposed  comment 
23(b)(5)-l  clarifies  that  delivery  of  the 
notice  after  consummation  would 
violate  the  timing  requirement  of 
§  226.23(b)(5)(i),  and  that  the  right  of 
rescission  does  not  expire  until  three 
business  days  after  the  day  of  late 
delivery  if  the  notice  was  complete  and 
correct. 

Addition  of  a  security  interest.  If  the 
right  to  rescind  arises  from  the  addition 
of  a  security  interest  to  an  existing 
obligation  as  described  in  proposed 
§  226.23(a)(1),  a  creditor  would  be 
required  to  provide  the  rescission  notice 
prior  to  the  addition  of  the  security 
interest.  See  proposed  §  226.23(b)(5)(ii). 
Tying  a  creditor’s  provision  of  the 
rescission  notice  to  the  event  that  gives 
rise  to  the  right  of  rescission — the 
addition  of  the  security  interest — might 
lead  consumers  to  consider  more  closely 
the  right  to  rescind.  The  Board  solicits 
comment  on  any  compliance  or  other 
operational  difficulties  this  proposed 
rule  might  cause. 

23(b)(6)  Proper  Form  of  Notice 

Current  §  226.23(b)(2)  states  that  to 
satisfy  the  disclosure  requirements  of 
current  §  226.23(b)(1),  the  creditor  must 
provide  the  appropriate  model  form  in 
current  Appendix  H  or  a  substantially 
similar  notice.  As  discussed  above. 
Appendix  H  currently  provides  Model 
Form  H-8  for  most  rescindable 
transactions,  and  Model  Form  H-9  for  a 
new  advance  of  money,  by  the  same' 
creditor  with  a  new  advance  of  money. 
Before  1995,  there  was  uncertainty 
about  which  model  form  to  use.  One 
court  held  that  a  creditor  could  create 
its  own  nonstandard  notice  form,  if 
neither  of  the  Board’s  two  model  forms 
fit  the  transaction. In  1995,  Congress 
amended  TILA  to  provide  that  a 
consumer  would  not  have  rescission 
rights  based  solely  on  the  form  of 
written  notice  used  by  the  creditor,  if 
the  creditor  provided  the  appropriate 
form  published  by  the  Board,  or  a 
comparable  written  notice,  that  was 
properly  completed  by  the  creditor,  and 
otherwise  complied  with  all  other 
requirements  regarding  the  notice.  TILA 
Section  125(h);  15  U.S.C.  1635(h).  When 
the  Board  implemented  these 
amendments  to  TILA,  it  revised  Model 
Form  H-9  to  ease  compliance  and 
clarify  that  it  may  be  used  in  loan 
refinancings  with  the  original  creditor, 
without  regard  to  whether  the  creditor 
is  the  holder  of  the  note  at  the  time  of 
the  refinancing.  As  discussed  in  the 
section-by-section  analysis  to 
§  226.23(b)(3)(iv)  above,  the  Board  now 


See,  e.g.,  In  re  Porter.  961  F.2d  1066,  1076  {3d 
Cir.  1992). 


proposes  to  rename  Model  Form  H-9  as 
“Rescission  Model  Form  (New  Advance 
of  Money  with  the  Same  Creditor)”  to 
further  clarify  the  purpose  of  the  form 
and  ease  compliance. 

Consumer  advocates  have  expressed 
concern  about  creditors  failing  to 
complete  the  model  forms  properly.  For 
example,  some  courts  have  held  that 
notices  with  incorrect  or  omitted  dates 
for  the  identification  of  the  transaction 
and  the  expiration  of  the  right  are 
nevertheless  adequate  to  meet  the 
requirement  of  delivery  of  notice  of  the 
right  to  the  consumer.’’® 

To  address  these  concerns,  proposed 
§  226.23(b)(6)  provides  that  a  creditor 
satisfies  §  226.23(b)(3)  if  it  provides  the 
appropriate  model  form  in  Appendix  H, 
or  a  substantially  similar  notice,  which 
is  properly  completed  with  the 
disclosures  required  by  §  226.23(b)(3). 
Proposed  comment  23(b)(6)-l  explicitly 
states  that  a  notice  is  not  properly 
completed  if  it  lacks  a  calendar  date  or 
has  an  incorrectly  calculated  calendar 
date  for  the  expiration  of  the  rescission 
period.  Such  a  notice  would  not  fulfill 
the  requirement  to  deliver  the  notice  of 
the  right  to  rescind.  As  discussed  in  the 
section-by-section  analysis  to  proposed 
§  226.23(b)(3)(vi)  above,  however,  a 
creditor  who  provides  a  date  reasonably 
and  in  good  faith  that  later  turns  out  to 
be  incorrect  would  be  deemed  to  have 
complied  with  the  requirement  to 
provide  the  notice  if  the  creditor 
provides  a  corrected  notice  as  described 
in  proposed  §  226.23(b)(3)(vi)  and 
comment  23(b)-4. 

23(c)  Delay  of  Creditor’s  Performance 

Section  226.23(c)  provides  that, 
unless  the  consumer  has  waived  the 
right  of  rescission  under  §  226.23(e),  no 
money  may  be  disbursed  other  than  in 
escrow,  no  services  may  be  performed, 
and  no  materials  delivered  until  the 
rescission  period  has  expired  and  the 
creditor  is  reasonably  satisfied  that  the 
consumer  has  not  rescinded.  Comment 
23(c)-4  states  that  a  creditor  may  satisfy 
itself  that  the  consumer  has  not 
rescinded  by  obtaining  a  written 
statement  from  the  consumer  that  the 
right  has  not  been  exercised.  The 
comment  does  not  address  the  timing  of 
providing  or  signing  the  written 
statement. 

Concerns  have  been  raised  that  some 
creditors  provide  the  consumer  with  a 
certificate  of  nonrescission  at  closing, 
which  is  the  same  time  at  which  the 
consumer  receives  the  notice  of  right  to 
rescind  and  signs  all  of  the  closing 
documents.  In  some  cases,  the  consumer 


See,  e.g.,  Melfi  v.  WMC  Mortgage  Corp.  568 
F.3d  309  (1st  Cir.  2009). 
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mistakenly  signs  the  nonrescission 
certificate  in  the  rush  to  complete 
closing.  In  other  cases,  creditors  may 
specifically  require  or  encourage  the 
consumer  to  sign  the  nonrescission 
certificate  at  closing,  father  than  after 
the  expiration  of  the  right  of  rescission. 
This  may  cause  the  consumer  to  believe 
that  the  right  to  rescind  has  been  waived 
or  the  rescission  period  has  expired. 
During  outreach  conducted  by  the  Board 
for  this  proposal,  industry 
representatives  stated  that  the  majority 
of  creditors  have  abandoned  the  practice 
of  providing  a  nonrescission  certificate 
at  closing.  In  addition,  the  majority  of 
courts  to  consider  this  issue  have  held 
that  having  a  consumer  sign  a 
nonrescission  certificate  at  closing 
violates  the  requirement  under  TILA 
and  Regulation  Z  that  the  creditor 
provide  the  notice  of  right  to  rescind 
“clearly  and  conspicuously.”^^  TILA 
Section  125(b):  15  U.S.C.  1635(b): 

§  226.23(b)(1).  On  the  other  hand,  some 
consumers  have  advised  the  Board  that 
their  creditors  provided  a  nonrescission 
certificate  at  closing,  which  the 
consumers  have  signed.  Also,  a  few 
courts  have  held  that  having  the 
consumer  sign  a  nonrescission 
certificate  at  closing  is  permissible 
under  TILA  and  Regulation  Z.^**  The 
Board  is  concerned  that  permitting 
consumers  to  sign  and  date  a 
nonrescission  certificate  at  closing  will 
undermine  consumers’  understanding  of 
their  right  to  rescind. 

To  address  these  concerns,  the  Board 
proposes  to  revise  comment  23(c)-4  to 
state  that  a  creditor  may  satisfy  itself 
that  the  consumer  has  not  rescinded  by 
obtaining  a  written  statement  from  the 
consumer  that  the  right  has  not  been 
exercised.  The  statement  must  be  signed 
and  dated  by  the  consumer  only  at  the 
end  of  the  three-day  period.  The  Board 
acknowledges  that  some  creditors  and 
consumers  may  be  inconvenienced  by 
waiting  three  days  after  consummation 
to  provide  a  nonrescission  certificate, 
but  believes  that  this  burden  is 
outweighed  by  the  benefit  to  consumers 
of  a  better  understanding  of  the  right  to 
rescind. 


See,  e.g.,  Rand  Carp.  v.  Moua,  449  F.3d  842, 
847  (8th  Cir.  2009)  (“Requiring  borrowers  to  sign 
statements  which  are  contradictory  and 
demonstrably  false  is  a  paradigm  for  confusion.”); 
Rodash  v.  AIR  Mortgage  Co.,  16  F..3d  1142, 1146 
(11th  Cir.  1994),  abrogated  on  other  grounds  by 
Veale  v.  Cifibank,  85  F.3d  557  (11th  Cir.  1996)' 
(holding  that  the  “primary  effect”  of  providing  a 
nonrescission  certificate  at  closing  was  to  confuse 
the  consumer  about  her  right  to  rescind). 

^®See.  e.g.,  ContiMortgage  Corp.  v.  Delawder, 
2001  Ohio  App.  LEXIS  3410  at  *12  (Ohio  Ct.  App. 
July  30,  2001)  (holding  that  “nothing  in  the  statute 
or  administrative  regulations  expressly  prohibits 
the  signing  of  a  post-dated  waiver  of  the  right  of 
rescission”). 


23(d)  Effects  of  Rescission 
Background 

TILA  and  Regulation  Z  provide  that 
the  right  of  rescission  expires  three 
business  days  after  the  later  of  (1) 
consummation,  (2)  delivery  of  the  notice 
of  the  right  to  rescind,  or  (3)  delivery  of 
the  material  disclosures.  TILA  Section 
125(a):  15  U.S.C.  1635(a):  §  226.23(a)(3). 
During  the  initial  three-day  rescission 
period,  the  creditor  may  not,  directly  or 
through  a  third  party,  disburse  money, 
perform  services,  or  deliver  materials. 
Section  226.23(c):  comment  23(c)-l.  If 
the  creditor  fails  to  deliver  the  notice  of 
the  right  to  rescind  or  the  material 
disclosures,  a  consumer’s  right  to 
rescind  may  extend  for  up  to  three  years 
from  the  date  of  consummation.  TILA 
Section  125(f):  15  U.S.C.  1635(f): 

§  226.23(a)(3). 

TILA  Section  125(b)  and  §  226.23(d) 
set  out  the  process  for  rescission.  15 
U.S.C.  1635(b).  The  regulation  specifies 
that  “(wjhen  a  consumer  rescinds  a 
transaction,  the  security  interest  giving 
rise  to  the  right  of  rescission  becomes 
void  and  the  consumer  shall  not  be 
liable  for  any  amount,  including  any 
finance  charge.”  Section  226.23(d)(1). 
The  regulation  also  states  that  “[wjithin 
20  calendar  days  after  receipt  of  a  notice 
of  rescission,  the  creditor  shall  return 
any  money  or  property  that  has  been 
given  to  anyone  in  connection  with  the 
transaction  and  shall  take  any  action 
necessary  to  reflect  the  termination  of 
the  security  interest.”  Section 
226.23(d)(2).  Finally,  the  regulation 
provides  that  when  the  creditor  has 
complied  with  its  obligations,  “the 
consumer  shall  tender  the  money  or 
property  to  the  creditor  *  *  *.”  Section 
226.23(d)(3). 

TILA  and  Regulation  Z  allow  a  court 
to  modify  the  process  for  rescission. 
TILA  Section  125(b):  15  U.S.C.  1635(b): 
§  226.23(d)(4).  After  passage  of  TILA  in 
1968,  courts  began  to  use  their  equitable 
powers  to  modify  the  rescission 
procedures  so  that  a  creditor  would  be 
assured  of  the  consuiner’s  valid  right  to 
rescind  and  ability  to  tender  before  the 
creditor  was  required  to  refund  costs 
and  release  its  security  interest  and  lien 
position. In  1980,  Congress  codified 
this  judicial  authority  in  the  Truth  in 
Lending  Simplification  and  Reform  Act 
by  providing  that  the  rescission 
procedures  “shall  apply  except  when 


^^See  Williams  v.  Homestake  Mortgage  Co..  968 
F.2d  1137,  1140  (11th  Cir.  1992)  (citing  cases  from 
the  Fourth,  Sixth,  Ninth  and  Tenth  Circuits 
permitting  judicial  modification  prior  to  Congress 
enacting  the  judicial  modification  provisions  of 
TILA). 


otherwise  ordered  by  a  court.”®” 
Regulation  Z  states  that  “[tjhe 
procedures  outlined  in  paragraphs  (d)(2) 
and  (3)  of  this  section  may  be  modified 
by  court  order.”  Section  226.23(d)(4). 

Concerns  with  the  Rescission  Process 

The  rescission  process  is 
straightforward  if  the  consumer 
exercises  the  right  to  rescind  within 
three  business  days  of  consummation. 
During  this  three-day  period,  the 
creditor  is  prohibited  from  disbursing 
any  money  or  property  and,  in  most 
cases,  the  creditor  has  not  yet  recorded 
its  lien.  Section  226.23(c).  Thus,  if  the 
creditor  receives  a  rescission  notice 
from  the  consumer,  the  creditor  simply 
returns  any  money  paid  by  the 
consumer,  such  as  a  document 
preparation  fee. 

If  the  consumer  exercises  the  right  to 
rescind  after  the  initial  three-day  post¬ 
consummation  period,  however,  the 
process  is  problematic.  The  parties  may 
not  agree  that  the  consumer  still  has  a 
right  to  rescind.  For  example,  the 
creditor  may  believe  that  the  consumer’s 
right  to  rescind  has  expired  or  that  the 
creditor  properly  delivered  the  notice  of 
right  to  cancel  and  material  disclosures. 
Typically,  the  creditor  will  not  release 
the  lien  or  return  interest  and  fees  to  the 
consumer  until  the  consumer 
establishes  that  the  right  to  rescind  has 
not  expired  and  that  the  consumer  can 
tender  the  amount  provided  to  the 
consumer.  Both  consumer  advocates 
and  creditors  have  urged  the  Board  to 
clarify'  the  operation  of  the  rescission 
process  in  the  extended  right  context. 
Following  is  a  discussion  of  the  issues 
that  arise  when  the  right  to  rescind  is 
asserted  after  the  initial  three-day 
period,  including  the  effect  of  the 
consumer’s  notice,  the  creditor’s 
obligations  upon  receipt  of  a  consumer’s 
notice,  judicial  modification,  and  the 
form  of  the  consumer’s  tender. 

Effect  of  the  consumer’s  notice. 
Consumer  advocates  and  creditors  have 
asked  the  Board  to  clarify  the  effect  of 
the  provision  of  the  consumer’s  notice 
of  rescission  on  the  security  interest 
once  the  initial  three-day  period  has 
passed.  Some  consumer  advocates 
maintain  that  when  a  consumer  sends  a 
notice  to  the  creditor  exercising  the 
right  to  rescind,  the  creditor’s  security 
interest  is  automatically  void.  A  few 
courts  have  held  that  the  security 
interest  is  void  as  soon  as  the  creditor 
receives  the  notice  of  rescission, 
regardless  of  the  consumer’s  ability  to 
tender.  However,  these  courts  have  still 


™Truth  in  Lending  Simplification  and  Reform 
Act,  Public  Uw  96-221,  tit.  VI,  §  612(a)(4),  94  Stat. 
168,  172  (1980). 
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required  the  consumer  to  repay  the 
obligation  in  full.”^ 

Industry  representatives,  on  the  other 
hand,  state  that  courts  may  condition 
the  release  of  the  security  interest  upon 
the  consumer’s  tender.  Several  courts 
have  held  that  the  creditor’s  receipt  of 
a  valid  notice  of  rescission  does  not 
automatically  void  the  creditor’s 
security  interest  and  terminate  the 
consumer’s  liability  for  charges.®^  In 
addition,  the  majority  of  Federal  circuit 
courts  hold  that  a  court  may  condition 
the  creditor’s  release  of  the  security 
interest  on  proof  of  the  consumer’s 

ability  to  tender.®^ 

Creditor’s  obligations  upon  receipt  of 
notice.  Consumer  advocates  and 
creditors  have  expressed  confusion 
about  the  creditor’s  obligations  upon 
receiving  the  consumer’s  notice  of 
rescission  once  the  initial  three-day 
period  has  passed.  Some  creditors  use 
the  judicial  process  to  resolve  rescission 
issues.  For  example,  some  creditors  seek 
a  declaratory  judgment  whether  the 
consumer’s  right  to  rescind  has  expired. 
Other  creditors  concede  the  consumer 
has  a  right  to  rescind,  but  tender  the 
refunded  costs  and  the  release  of  the 
lien  to  the  court  with  a  request  that  the 
court  release  the  funds  and  the  lien  after 
the  consumer  tenders.  Although  these 
approaches  follow  the  text  of  the  statute, 
they  increase  costs  for  creditors  and 


See,  e.g.,  Bell  v.  Parkway  Mortgage,  Inc.,  309 
B.R.  139  (Bankr.  E.D.  Pa.  2004)  (holding  that  the 
court  cannot  modify  the  automatic  voiding  of  the 
security  interest,  but  ordering  the  consumer  to  file 
an  amended  bankruptcy  plan  to  classify  the 
creditor’s  unsecured  claim  separately  and  provide 
payment  in  full  over  the  life  of  thejlan);  Williams 
V.  BankOne,  N.A.,  291  B.R.  636  (Bankr.  E.D.  Pa. 
2003)  (same).  Cf.  Williams  v.  Homestake  Mortgage 
Co.,  968  F.2d  1137,  1140  (11th  Cir.  1992)  (holding 
that  rescission  of  the  security  interest  is  automatic 
but  may  be  conditioned  on  the  consumer’s  tender). 

See,  e.g.,  American  Mortgage  Network  v. 
Shelton,  486  F.3d  815,  821  (4th  Cir.  2007)  (“This 
Court  adopts  the  majority  view  of  reviewing  courts 
that  unilateral  notification  of  cancellation  does  not 
automatically  void  the  loan  contract.”);  Yamamoto 
V.  Bank  of  New  York,  329  F.3d  1167, 1172  (9th  Cir. 
2003)  (“(l]t  cannot  be  that  the  security  interest 
vanishes  immediately  upon  the  giving  of  notice. 
Otherwise,  a  borrower  could  get  out  from  under  a 
.sec:ured  loan  simply  by  claiming  TILA  violations, 
whether  or  not  the  lender  had  actually  committed 
any.”);  Large  v.  Conseco  Fin.  Servicing  Corp.,  292 
F.3d  49,  54-55  (1st  Cir.  2002)  (“The  natural  reading 
of  [15  U.S.C.  1635(b)l  is  that  the  security  interest 
becomes  void  when  the  obligor  exercises  a  right  to 
rescind  that  is  available  in  a  particular  case,  either 
because  the  creditor  acknowledges  that  the  right  of 
rescission  is  available,  or  because  the  appropriate 
decision  maker  has  so  determined.”). 

See  American  Mortgage  Network  v.  Shelton, 
486  F.3d  815,  820  (4th  Cir.  2007);  Yamamoto  v. 
Bank  of  New  York,  329  F.3d  1167, 1172  (9th  Cir. 
2003);  Williams  v.  Homestake  Mortgage  Co.,  968 
F.2d  1137,  1140  (11th  Cir.  1992);  FDlCv.  Hughes 
Development  Co.,  938  F.2d  889,  890  (8th  Cir.  1991); 
Brown  v.  Nat'l  Perm.  Fed.  Sav.  and  Loan  Ass’n,  683 
F.2d  444,  447  (D.C.  Cir.  1982);  Rudisell  v.  Fifth 
Third  Bank,  622  F.2d  243,  254  (6th  Cir.  1980). 


consumers.  Other  creditors  do  not  use 
the  judicial  process.  For  example,  some 
creditors  notify  the  consumer  that  the 
refunded  costs  and  release  of  the  lien 
will  be  held  in  escrow  until  the 
consumer  is  prepared  to  tender.  If  the 
consumer  tenders,  the  creditor  refunds 
the  costs  and  releases  the  lien.  Although 
this  process  saves  the  parties  the  time 
and  expense  of  a  court  proceeding, 
concerns  have  been  raised  about 
creditors  conditioning  rescission  on 
tender.®"*  Finally,  some  creditors  do  not 
respond  to  the  notice  of  rescission, 
requiring  consumers  to  go  to  court  to 
enforce  their  rights.  Courts  are  divided 
on  whether  use  of  this  approach  violates 
ofTILA.85 

Judicial  modification.  As  noted  above, 
when  the  consumer  provides  a  notice  of 
rescission  after  the  initial  three-day 
period,  the  consumer  and  creditor 
typically  dispute  whether  the  consumer 
has  a  right  to  rescind.  The  parties  often 
seek  to  resolve  the  issue  in  court.  It 
appears  that  most  courts  determine  first 
whether  the  consumer’s  right  to  rescind 
has  expired.  If  the  consumer’s  right  has 
not  expired,  then  the  court  determines 
the  amounts  owed  by  the  consumer  and 
creditor,  and  then  the  procedures  for  the 
consumer  to  tender.®®  However,  a 
minority  of  courts  have  dismissed  the 
case  if  the  consumer  does  not  first 
establish  the  ability  to  tender.®^  Courts 
may  seek  to  conserve  judicial  resources 
in  cases  where  the  consumer  would  not 
be  able  to  tender  any  amount.  As  a 
practical  matter,  a  court  might 
determine  under  certain  circumstances 
that  a  consumer  would  be  unable  to 


Compare  Personias  v.  HomeAmerican  Credit, 
Inc.,  234  F.  Supp.  2d  817  (N.D.  Ill.  2002)  (upholding 
the  creditor’s  rescission  offer  conditioned  on  the 
consumer’s  tender),  ivith  Velazquez  v. 
HomeAmerican  Credit,  Inc.,  254  F.  supp.  2d  1043 
(N.D.  Ill.  2003)  (holding  that  neither  TILA  nor 
Regulation  Z  permitted  the  creditor  to  condition 
rescission  on  the  consumer’s  tender). 

Compare  Garcia  v.  HSBC  Bank  USA,  N.A., 

2009  U.S.  Dist.  LEXIS  114299  at  *15  (N.D.  Ill.  2009) 
(holding  an  assignee  liable  under  TILA  for  failing 
to  respond  to  a  notice  of  rescission  within  20  days), 
with  Rudisell  v.  Fifth  Third  Bank,  622  F.2d  243.  254 
(6th  Cir.  1980)  (“The  statute  does  not  say  what 
should  happen  if  the  creditor  does  not  tender  back 
the  property  within  ten  days  as  required  under  the 
statute  due  to  a  good  faith  belief  that  the  debtor  has 
no  right  to  rescind.”). 

**'>  See,  e.g.,  Dawson  v.  Thomas,  411  B.R.  1,  43 
(Bankr.  D.C.  2008)  (determining  that  the  consumer 
had  an  extended  right  to  rescind  because  the 
creditor  failed  to  deliver  the  material  disclosures 
and  notice  of  right  to  rescind,  then  determining  the 
amount  of  consumer’s  tender  based  on  the  loan 
amount  less  any  amounts  paid  by  the  consumer, 
and  permitting  the  consumer  to  tender  after  the  sale 
of  the  house). 

See,  e.g.,  Yamamoto  v.  Bank  of  New  York,  329 
F.3d  1167,  ri73  (9th  Cir.  2003)  (affirming  the 
district  court’s  decision  to  dismiss  a  case  prior  to 
determination  of  the  merits  of  the  rescission  claim 
because  the  consumer  could  not  tender). 


tender  even  after  the  loan  balance  is 
reduced. 

Cotisumer  advocates  have  expressed 
concern  that  conditioning  the 
determination  of  the  right  to  rescind  on 
the  consumer’s  tender  can  impose  a 
hardship  on  consumers.  Consumers  may 
have  trouble  obtaining  a  refinancing  for 
the  entire  outstanding  loan  balance, 
rather  than  a  reduced  amount  based  on 
the  loan  balance  less  any  interest,  fees 
or  damages.  Moreover,  consumers  often 
assert  the  right  to  rescind  in  foreclosure 
or  bankruptcy  proceedings,  when  it  is 
difficult  for  them  to  obtain  a 
refinancing. 

To  address  these  concerns,  the  Board 
in  2004  amended  the  Official  Staff 
Commentary  to  provide  that  “[tjhe 
sequence  of  procedures  under 
§  226.23(dK2)  and  (3)  or  a  court’s 
modification  of  those  procedures  under 
§  226.23(d)(4),  does  not  affect  a 
consumer’s  substantive  right  to  rescind 
and  to  have  the  loan  amount  adjusted 
accordingly.  Where  the  consumer’s  right 
to  rescind  is  contested  by  the  creditor, 
a  court  would  normally  determine 
whether  the  consumer  has  a  right  to 
rescind  and  determine  the  amounts 
owed  before  establishing  the  procedures 
for  the  parties  to  tender  any  money  or 
property.”  See  comment  23(d)(4)-l;  69 
FR  16769,  March  31,  2004. 
Notwithstanding  this  comment,  some 
courts  have  stated  that  the  court  may 
condition  its  determination  of  the 
consumer’s  rescission  claim  on  proof  of 
the  consumer’s  ability  to  tender.®® 

Consumer  tender.  As  noted, 
consumers  often  assert  the  right  to 
rescind  in  foreclosure  or  bankruptcy 
proceedings.  These  consumers  may 
have  difficulty  tendering  because  most 
creditors  will  not  refinance  a  loan  in 
such  circumstances.  Consumer 
advocates  report  that  this  problem  has 
worsened  due  to  the  drop  in  home 
values  in  the  last  few  years.  A  consumer 
may,  however,  be  able  to  tender  in 
installments  or  through  other  means, 
such  as  a  modification,  deed-in-lieu  of 
foreclosure,  or  short  sale  of  the  property. 
Industry  representatives,  on  the  other 
hand,  have  expressed  concern  about 
consumers  tendering  less  than  the  full 
amount  due  and  note  that  these 
alternatives  are  not  contained  in  the 
statutory  provisions.  Several  courts  have 
permitted  consumers  to  tender  in 


See,  e.g.,  Mangindin  v.  Washington  Mutual 
Bank,  637  F.  Supp.  2d  700  (N.D.  Cal.  2009) 
(granting  the  creditor’s  motion  to  dismiss  in  a 
rescission  claim  because  the  consumer  failed  to 
plead  the  ability  to  tender);  INC  Bank  v.  Korn,  2009 
U.S.  Dist.  LEXIS  73329  at  *4  (W.D.  Wash.  May  22, 
2009)  (same). 
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installments,®^  but  other  courts  have 
held  that  a  consumer  must  tender  the 
full  amount  due  in  a  lump  sum.®° 
Consumer  advocates  have  urged  the 
Board  to  address  whether  a  court  may 
modify  the  consumer’s  obligation  to 
tender.  ^ 

The  Board’s  Proposal 

To  address  the  problems  that  arise 
when  the  consumer  asserts  the  right  to 
rescind  after  the  initial  three-day  period 
has  passed  and  to  facilitate  compliance, 
the  Board  proposes  to  revise  §  226.23(d) 
to  provide  two  processes  for  rescission. 
Proposed  §  226.23(d)(1)  would  apply 
only  if  the  creditor  has  not,  directly  or 
indirectly  through  a  third  party, 
disbursed  money  or  delivered  property, 
and  the  consumer’s  right  to  rescind  has 
not  expired.  Generally,  this  process 
would  apply  during  the  initial  three-day 
waiting  period.  Rescission  in  these 
circumstances  is  self-effectuating. 

Proposed  §  226.23(d)(2)  would  apply 
in  all  other  cases,  when  the  consumer 
asserts  the  right  to  rescind  after  the 
initial  three-day  period  has  expired  and 
the  loan  proceeds  have  been  disbursed 
or  property  has  been  delivered.  In  these 
cases,  the  consumer’s  ability  to  rescind 
depends  on  certain  facts  that  may  be 
disputed  by  the  parties.  Proposed 
§  226.23(d)(2)(i)  would  address  how  the 
parties  may  agree  to  resolve  a  rescission 
claim  outside  of  a  court  proceeding.  The 
Board  believes  that  the  parties  should 
have  flexibility  to  resolve  a  rescission 
claim.  As  noted  above,  some  creditors 
do  not  respond  to  a  consumer’s  notice 
of  rescission.  Thus,  the  proposal  would 
require  that  the  creditor  provide  an 
acknowledgment  of  receipt  within  20 
calendar  days  after  receiving  the 
consumer’s  notice  of  rescission  and  a 
written  statement  of  whether  the 
creditor  will  agree  to  cancel  the 
transaction.  The  proposal  would  also  set 
forth  a  process  for  the  consumer  to 
tender  and  the  creditor  to  release  its 
security  interest. 

Proposed  §  226.23(d)(2)(ii)  would 
address  the  effects  of  rescission  if  the 
parties  are  in  a  court  proceeding  that 
has  jurisdiction  over  the  disputed 
rescission  claim.  Consistent  with  the 


See,  e.g.,  Sterten  v.  OptionOne  Mortgage  Co., 

352  B.R.  380  (Bankr.  E.D.  Pa.  2006)  (permitting 
tender  in  installments):  Shepeard  v.  Quality  Siding 
S'  Window, Factory,  Inc.,  730  F.  Supp.  1295  (D.Del. 
1990)  (same);  Smith  v.  Capital  Roofing,  622  F. 

Supp.  191  (S.D.  Miss.  1985)  (same). 

See,  e.g.,  Bustamante  v.  First  Fed.  Sav.  &  Loan 
Ass’n,  619  F.2d  360  (5th  Cir.  1980)  (holding  that 
tender  of  installments  into  escrow  is  not  proper 
tender).  Cf.  American  Mortgage  Network,  Inc.  v. 
Shelton,  486  F.  3d  815,  820  n.5  (4th  Cir.  2007)  , 
(“This  Court  does  not  believes  that  the  [consumers’] 
offer  to  sell  their  residence  to  [the  creditor]  for  an 
amount  determined  by  a  non-independent  appraiser 
comstituted  ‘reasonable  value.’”). 


holding  of  the  majority  of  courts  that 
have  addressed  this  issue,  the  proposal 
would  require  the  consumer  to  tender 
before  the  creditor  releases  its  security 
interest.  As  in  TILA  and  the  current 
regulation,  the  court  may  modify  these 
procedures. 

Legal  authority.  The  Board  proposes 
§  226.23(d)(2)  pursuant  to  its  authority 
in  TILA  Section  105(a).  Section  105(a) 
authorizes  the  Board  to  prescribe 
regulations  to  effectuate  the  statute’s 
purposes  and  facilitate  compliance.  15 
U.S.C.  1601(a),  1604(a).  TILA’s  purposes 
include  facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uninformed  use  of 
credit.  Section  105(a)  also  authorizes  the 
Board  to  make  adjustments  to  the  statute 
for  an^  class  of  transactions  as  in  the 
judgment  of  the  Board  are  necessary  or 
proper  to  effectuate  the  purposes  of  the 
statute,  prevent  circumvention  or 
evasion  of  the  statute,  or  facilitate 
compliance  with  the  statute. 

As  discussed  above,  the  process  for 
rescission  functions  well  when 
rescission  is  asserted  within  three  days 
of  consummation.  15  U.S.C.  1635.  The 
Board  believes  TILA  Section  125  was 
designed  for  consumers  to  use  primarily 
during  the  initial  three-day  period.  The 
process  set  out  in  TILA  Section  125 
does  not  work  well,  however,  after  the 
initial  three-day  period  when  the 
creditor  has  disbursed  funds  and 
perfected  its  lien,  and  the  consumer’s 
right  to  rescind  may  have  expired.  Most 
creditors  are  reluctant  to  release  a  lien 
under  these  conditions,  particularly  if 
the  consumer  is  in  default  or  in 
bankruptcy  and  would  have  difficulty 
tendering.  Thus,  when  a  creditor 
receives  a  consumer’s  notice  after  the 
initial  three-day  period,  the  rescission 
process  is  unclear  and  courts  are 
frequently  called  upon  to  resolve 
rescission  claims. 

To  address  issues  that  arise  when 
rescission  is  asserted  after  the  initial 
three-day  period,  the  Board  is  proposing 
rules  to  effectuate  the  statutory  purpose 
and  facilitate  compliance  using  its 
authority  under  TILA  Section  105(a).  15 
U.S.C.  1604(a).  First,  if  the  parties  are 
not  in  a  court  proceeding,  the  proposal 
would  require  the  creditor  to 
acknowledge  receipt  of  a  notice  of 
rescission  and  would  provide  a  clear 
process  for  the  parties  to  resolve  the 
rescission  claim.  The  Board  believes 
that  requiring  creditors  to  acknowledge 
receipt  of  the  consumer’s  notice  of 
rescission  would  effectuate  the 
consumer  protection  purpose  of  TILA. 
Currently,  it  is  not  clear  whether  a 
creditor  must  take  action  upon  receipt 
of  a  consumer’s  notice  because  there 
may  be  a  good  faith  dispute  as  to 


whether  the  consumer’s  right  to  rescind 
has  expired.  The  proposal  would  clarify 
that  a  creditor  must  send  a  written 
acknowledgement  within  20  calendar 
days  of  receipt  of  the  notice.  In  addition, 
under  the  proposal,  the  creditor  must 
provide  the  consumer  with  a  written 
statement  that  indicates  whether  the 
creditor  will  agree  to  cancel  the 
transaction  and,  if  so,  the  amount  the 
consumer  must  tender.  This  statement 
should  assist  the  consumer  in  deciding 
whether  to  seek  to  resolve  the  matter 
with  the  creditor  or  to  take  other  action, 
such  as  initiating  a  court  action.  Also, 
if  the  creditor  agrees  to  cancel  the 
transaction,  under  the  proposal  the 
creditor  must  release  its  security  interest 
upon  the  consumer’s  tender  of  the 
amount  provided  in  the  creditor’s 
written  statement.  Thus,  the  proposal 
would  facilitate  compliance  with,  and 
prevent  circumvention  of  TILA. 
Consumers  would  be  promptly  and 
clearly  informed  about  the  status  of 
their  notice  of  rescission,  and  better 
prepared  to  take  appropriate  action. 

Second,  the  proposal  would  adjust  the 
procedures  described  in  TILA  Section 
125  to  ensure  a  clearer  and  more 
equitable  process  for  resolving 
rescission  claims  that  are  raised  in  court 
proceedings  after  the  initial  three-day 
period  has  passed.  15  U.S.C.  1635.  The 
proposal  would  provide  that  when  the 
parties  are  in  a  court  proceeding,  the 
creditor’s  release  of  the  security  interest 
is  not  required  until  the  consumer 
tenders  the  principal  balance  less 
interest  and  fees,  and  any  damages  and 
costs,  as  determined  by  the  court.  The 
Board  believes  that  this  adjustment  for 
transactions  subject  to  rescission  after 
the  initial  three-day  period  has  passed 
would  facilitate  compliance.  The 
sequence  of  procedures  set  forth  in 
TILA  Section  125  would  seem  to  require 
the  creditor  to  release  its  security 
interest  whether  or  not  the  consumer 
can  tender  the  funds  provided  to  the 
consumer  after  the  initial  three-day 
period  has  passed.  The  Board  does  not 
believe  that  Congress  intended  for  the 
creditor  to  lose  its  status  as  a  secured 
creditor  if  the  consumer  does  not  return 
the  amount  of  money  provided  or  the 
property  delivered.  Indeed,  the  majority 
of  courts  that  have  considered  the  issue 
condition  the  creditor’s  release  of  the 
security  interest  on  the  consumer’s 
proof  of  tender.  The  proposal  would 
provide  clear  rules  regarding  the 
consumer’s  obligation  to  tender  before 
the  creditor  releases  its  security  interest. 

23(d)(1)  Effects  of  Rescission  prior  to  the 
Creditor  Disbursing  Funds 

Proposed  §  226.23(d)(1)  would  apply 
only  if  the  creditor  has  not,  directly  or 
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indirectly  through  a  third  party, 
disbursed  money  or  delivered  property, 
and  the  consumer’s  right  to  rescind  has 
not  expired.  The  Board  believes  that 
rescission  is  self-effectuating  in  these 
circumstances.  Accordingly,  under 
proposed  §  226.23(d)(l)(i),  when  a 
consumer  provides  a  notice  of  rescission 
to  a  creditor,  the  security  interest  would 
become  void  and  the  consumer  would 
not  be  liable  for  any  amount,  including 
any  finance  charge.  Proposed  comment 
23(d)(l)(i)-l,  adopted  from  current 
comment  23(d)(l)-l,  would  emphasize 
that  “(t]he  security  interest  is 
automatically  negated  regardless  of  its 
status  and  whether  or  not  it  was 
recorded  or  perfected.” 

As  in  the  current  regulation,  the 
creditor  would  be  required  to  return 
money  paid  by  the  consumer  and  take 
whatever  steps  are  necessary  to 
terminate  its  security  interest  within  20 
calendar  days  after  receipt  of  the 
consumer’s  notice.  Accordingly,  current 
§  226.23(d)(2),  and  existing  commentary 
would  be  retained  and  re-numbered  as 
proposed  §  226.23(d)(l)(ii).  Proposed 
comment  23(d)(l)(ii)-3  is  adopted  from 
current  comment  23(d)(2)-3  and  revised 
for  clarity.  The  proposed  comment 
would  state  that  the  necessary  steps 
include  the  cancellation  of  documents 
creating  the  security  interest,  and  the 
filing  of  release  or  termination 
statements  in  the  public  record.  If  a 
mechanic’s  or  materialman’s  lien  is 
retained  by  a  subcontractor  or  supplier 
of  a  creditor-contractor,  the  creditor- 
contractor  must  ensure  that  the 
termination  of  that  security  interest  is 
also  reflected.  The  20-calendar-day 
period  for  the  creditor’s  action  refers  to 
the  time  within  which  the  creditor  must 
begin  the  process.  It  does  not  require  all 
necessary  steps  to  have  been  completed 
within  that  time,  but  the  creditor  is 
responsible  for  ensuring  that  the  process 
is  completed. 

Proposed  comment  23(d)(l)(ii)-4 
would  clarify  that  the  20-calendar-day 
period  begins  to  run  from  the  date  the 
creditor  receives  the  consumer’s  notice. 
The  comment  would  also  clarify  that, 
consistent  with  proposed 
§  226.23(a)(2)(ii)(A),  the  creditor  is 
deemed  to  have  received  the  consumer’s 
notice  of  rescission  if  the  consumer 
provides  the  notice  to  the  creditor  or  the 
creditor’s  agent  designated  on  the 
notice.  Where  no  designation  is 
provided,  the  creditof  is  deemed  to  have 
received  the  notice  if  the  consumer 
provides  it  to  the  servicer. 

Finally,  current  §  226.23(d)(3)  and 
(d)(4)  and  associated  commentary' 
would  be  deleted  to  remove  references 
to  the  consumer’s  obligations  and 
judicial  modification,  which  are  not 


applicable  in  the  initial  three-day 
rescission  period. 

23(d)(2)  Effects  of  Rescission  After  the 
Creditor  Disburses  Funds 

Proposed  §  226.23(d)(2)  would  apply 
if  the  creditor  has,  directly  or  indirectly 
through  a  third  party,  disbursed  money 
or  delivered  property,  and  the 
consumer’s  right  to  rescind  has  not 
expired  under  §  226.23(a)(3)(ii). 

Generally,  this  process  would  apply 
after  the  initial  three-day  period  has 
expired. 

23(d)(2)(i)  Effects  of  Rescission  if  the 
Parties  Are  Not  in  a  Court  Proceeding 

23(d)(2)(i)(A)  Creditor’s 
Acknowledgment  of  Receipt 

Proposed  §  226.23(d)(2)(i)  would 
address  the  effects  of  rescission  if  the 
parties  are  not  in  a  court  proceeding. 
Proposed  comment  23(d)(2)(i)-l  would 
clarify  that  the  process  set  forth  in 
§  226.23(d)(2)(i)  does  not  affect  the 
consumer’s  ability  to  seek  a  remedy  in  ' 
court,  such  as  an  action  to  recover 
damages  under  section  130  of  the  act, 
and/or  an  action  to  tender  in 
installments.  In  addition,  a  creditor’s 
written  statement,  as  described  in 
§  226.23(d)(2)(i)(B),  is  not  an  admission 
by  the  creditor  that  the  consumer’s 
claim  is  a  valid  exercise  of  the  right  to  • 
rescind. 

As  noted  above,  some  creditors  do  not 
respond  to  the  consumer’s  notice  of 
rescission.  To  address  this  issue, 
proposed  §  226.23(d)(2)(i)(A)  would 
require  that  within  20  calendar  days 
after  receiving  a  consumer’s  notice  of 
rescission,  the  creditor  must  mail  or 
deliver  to  the  consumer  a  written 
acknowledgment  of  receipt  of  the 
consumer’s  notice.  The 
acknowledgment  must  include  a  written 
statement  of  whether  the  creditor  will 
agree  to  cancel  the  transaction. 

Proposed  comment  23(d)(2)(i)(A)-l 
would  clarify  that  the  20-calendar-day 
period  begins  to  run  from  the  date  the 
creditor  receives  the  consumer’s  notice. 
The  comment  would  also  cross- 
reference  comment  23(a)(2)(ii)(B)-l  to 
further  clarify  that  the  creditor  is 
deemed  to  have  received  the  consumer’s- 
notice  of  rescission  if  the  consumer 
provides  the  notice  to  the  servicer. 
TILA’s  legislative  history  indicates  that 
Congress  intended  for  creditors  to 
promptly  respond  to  a  consumer’s 
notice  of  rescission.  Originally, 

Congress  provided  the  creditor  with  10 
days  to  address  these  matters.®^  As  part 
of  the  Truth  in  Lending  Simplification 
and  Reform  Act  of  1980,  however. 


Truth  in  Lending  Act,  Public  Law  90-321,  tit. 
I,  §  125(b).  82  Stat.  146, 153  (1968). 


Congress  increased  this  time  period 
from  10  to  20  days.'*^  The  legislative 
history  states;  “This  section  also 
increases  from  10  to  20  days  the  time  in 
which  the  creditor  must  refund  the 
consumer’s  money  and  take  possession 
of  property  sold  after  a  consumer 
exercises  his  right  to  rescind.  This  will 
give  creditors  a  better  opportunity  to 
determine  whether  the  right  of 
rescission  is  available  to  the  consumer 
and  whether  it  was  properly 
exercised.”  Nonetheless,  the  Board 
recognizes  the  complexities  of 
evaluating  the  creditor’s  course  of  action 
after  receiving  the  consumer’s  notice  of 
rescission,  and  solicits  comments  as  to 
whether  a  period  greater  than  20 
calendar  days  should  be  provided  to  the 
creditor  particularly  because  the 
proposal  would  require  the  creditor  to 
provide  a  written  statement  of  whether 
it  will  agree  to  cancel  the  transaction. 

23(d)(2)(i)(B)  Creditor’s  Written 
Statement 

Proposed  §  226.23(d)(2)(i)(B)  would 
set  forth  the  requirements  for  creditors 
who  agree  to  cancel  the  transaction.  The 
proposal  would  state  that  if  the  creditor 
agrees  to  cancel  the  transaction,  the 
acknowledgment  of  receipt  must 
contain  a  written  statement,  which 
provides:  (1)  As  applicable,  the  amount 
of  money  or  a  description  of  the 
property  that  the  creditor  will  accept  as 
the  consumer’s  tender,  (2)  a  reasonable 
date  by  which  the  consumer  may 
tender,  and  (3)  that  within  20  calendar 
days  after  receipt  of  the  consumer’s 
tender,  the  creditor  will  take  whatever 
steps  are  necessary  to  terminate  its 
security  interest.  Proposed  comment 
23(d)(2)(i)(B)-l  would  clarify  that  if  the 
creditor  disbursed  money  to  the 
consumer,  then  the  creditor’s  written 
statement  must  state  the  amount  of 
money  that  the  creditor  will  accept  as 
the  consumer’s  tender.  For  example, 
suppose  the  principal  balance  owed  at 
the  time  the  creditor  received  the 
consumer’s  notice  of  rescission  was 
$165,000,  the  costs  paid  directly  by  the 
consumer  at  closing  were  $8,000,  and 
the  consumer  made  interest  payments 
totaling  $20,000  from  the  date  of 
consummation  to  the  date  of  the 
creditor’s  receipt  of  the  consumer’s 
notice  of  rescission.  The  creditor’s 
written  statement  could  provide  that  the 
acceptable  amount  of  tender  is 
$137,000,  or  some  amount  higher  ox 
lower  than  that  amount. 


®2,Truth  in  Lending  Simplification  and  Reform 
Act,  Public  Law  96-221,  tit.  VI,  §  612(a)(3),  94  Stat. 
168,  175  (1980). 

9*  See  S.  Rep.  No.  96-368,  at  29  (1979),  as 
reprinted  in  1980  U.S.C.A.N.N.  236,  264. 
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Proposed  comment  23(d){2)(i){B)-2 
would  provide  an  example  that  it  would 
be  reasonable  under  most  circumstances 
to  require  the  consumer’s  tender  within 
60  days  of  the  creditor  mailing  or 
delivering  the  written  statement.  The 
Board  seeks  to  balance  the  consumer’s 
need  for  sufficient  time  to  seek  a 
refinancing  or  other  means  of  securing 
tender,  with  the  creditor’s  need  to 
resolve  the  matter  and  possibly  resume 
interest  charges.  The  Board  seeks 
comment  on  whether  such  a  time  period 
.should  be  provided  and,  if  so,  whether 
it  should  be  shorter  or  longer. 

23(d)(2)(i)(C)  Consumer’s  Response 

Proposed  §  226.23(d)(2)(i){C)  would 
set  forth  the  requirements  for  the 
consumer’s  actions  in  response  to  the 
creditor’s  written  statement  described  in 
§  226.23(d)(2)(i)(B).  If  the  creditor 
disbursed  money  to  the  consumer  in 
connection  with  the  credit  transaction, 
proposed  §  226.23(dK2)(i)(C)(l)  would 
provide  that  the  consumer  may  respond 
by  tendering  to  the  creditor  the  money 
described  in  the  written  statement  by 
the  date  stated  in  the  written  statement. 
Currently,  Regulation  Z  requires  the 
consumer  to  tender  money  at  the 
creditor’s  designated  place  of  business. 
Section  226.23{dK3).  Hawever,  the 
proposal  would  permit  the  consumer  to 
tender  money  at  the  creditor’s  place  of 
business,  or  any  reasonable  location 
specified  in  the  creditor’s  written 
statement.  The  Board  does  not  believe 
that  the  consumer’s  tender  of  money 
must  be  limited  to  the  creditor’s  place 
of  business  if  tender  can  be 
accomplished  at  another  reasonable 
location,  such  as  a  settlement  office. 

If  the  creditor  delivered  property  to 
the  consumer,  proposed 
§  226.23(dK2)(i)(C)(2)  would  provide 
that  the  consumer  may  respond  by 
tendering  to  the  creditor  the  property 
described  in  the  written  statement  by 
the  date  stated  in  the  written  statement. 
As  provided  in  TILA  and  Regulation  Z, 
the  proposal  would  state  that  where  this 
tender  would  be  impracticable  or 
inequitable,  the  consumer  may  tender 
its  reasonable  value.  TILA  Section 
125(b):  15  U.S.C.  1635(b);  §  226.23(d)(3). 
Propo.sed  comment  23(d)(2)(i)(C)-l, 
adopted  from  current  comment 
23(d)(3)— 2,  would  clarify  that  if 
returning  the  property  would  be 
extremely  burdensome  to  the  consumer, 
the  consumer  may  offer  the  creditor  its 
reasonable  value  rather  than  returning 
the  property  itself.  For  example,  if 
aluminum  siding  has  already  been 
incorporated  into  the  consumer’s 
dwelling,  the  consumer  may  pay  its 
reasonable  value.  As  provided  in  TILA 
and  Regulation  Z,  the  proposal  would 


further  provide  that  at  the  consumer’s 
option,  tender  of  property  may  be  made 
at  the  location  of  the  property  or  at  the 
consumer’s  residence.  TILA  Section 
125(b);  15  U.S.C.  1635(b);  §  226.23(d)(3). 
Proposed  comment  23(d)(2)(i)(C)-2, 
adopted  from  current  comment 
23(d)(3)-l,  would  provide  an  example 
that  if  aluminum  siding  or  windows 
have  been  delivered  to  the  consumer’s 
home,  the  consumer  may  tender  them  to 
the  creditor  by  making  them  available 
for  pick-up  at  the  home,  rather  than 
physically  returning  them  to  the 
creditor’s  premises. 

TILA  and  Regulation  Z  provide  that  if 
the  creditor  does  not  take  possession  of 
the  money  or  property  within  20 
calendar  days  after  the  consumer’s 
tender,  the  consumer  may  keep  it 
without  further  obligation.  TILA  Section 
125(b);  15  U.S.C.  1635(b);  §  226.23(d)(3). 
The  Board  does  not  believe  that  this 
situation  is  likely  to  arise  in  the  context 
of  resolving  a  claim  outside  a  court 
proceeding  and  therefore,  is  not 
proposing  to  include  this  provision. 

That  is,  the  Board  believes  that  if  the 
consumer  provides  the  creditor  with  the 
amount  of  money  or  property  described 
in  the  written  statement  by  the  date 
requested,  it  seems  unlikely  that  the 
creditor  would  choose  not  to  accept  it. 
The  Board  seeks  comment  on  this 
approach. 

23(d)(2)(i)(D)  Creditor’s  Security  Interest 

Proposed  §  226.23(d)(2)(i)(D)  would 
require  that  within  20  calendar  days 
after  receipt  of  the  consumer’s  tender, 
the  creditor  must  take  whatever  steps 
are  necessary  to  terminate  its  security 
interest.  Proposed  comment 
23(d)(2)(i)(D)-l  would  cross-reference 
comment  23(d)(l)(ii)-3,  described 
above,  regarding  reflection  of  the 
security  interest  termination. 

23(d)(2)(ii)  Effect  of  Rescission  in  a 
Court  Proceeding 

23(d)(2)(ii)(A)  Consumer’s  Obligation 

Proposed  §  226.23(d)(2)(ii)  would 
address  the  effects  of  rescission  if  the 
creditor  and  consumer  are  in  a  court 
proceeding,  and  the  consumer’s  right  to 
rescind  has  not  expired  as  provided  in 
§  226.23(a)(3)(ii).  With  respect  to  the 
validity  of  the  right  to  rescind,  proposed 
comment  23(d)(2)(ii)-l  would  clarify 
that  the  procedures  set  forth  in 
§  226.23(d)(2)(ii)  assume  that  the 
consumer's  right  to  rescind  has  not 
expired  as  provided  in  §  226.23(a)(3)(ii). 
Thus,  if  the  consumer  provides  a  notice 
of  rescission  more  than  three  years  after 
consummation  of  the  transaction,  then 
the  consumer’s  right  to  rescind  has 


expired  and  these  procedures  do  not 
apply. 

Proposed  §  226.23(d)(2)(ii)(A)  would 
set  forth  the  requirements  for  the 
consumer’s  obligation  to  tender.  The 
consumer  would  be  required  to  tender 
after  the  creditor  receives  the 
consumer’s  valid  notice  of  rescission, 
but  before  the  creditor  releases  its 
security  interest.  If  the  creditor 
disbursed  money  to  the  consumer, 
proposed  §  226.23(d)(2)(ii)(A)(l)  would 
require  the  consumer  to  tender  to  the 
creditor  the  principal  balance  then 
owed  less  any  amounts  the  consumer 
has  given  to  the  creditor  or  a  third  party 
in  connection  with  the  transaction. 
Tender  of  money  may  be  made  at  the 
creditor’s  designated  place  of  business, 
or  other  reasonable  location. 

Proposed  comment  23(d)(2)(ii)(A)-l 
would  clarify  that  the  consumer  must 
tender  to  the  creditor  the  principal 
balance  owed  at  the  time  the  creditor 
received  the  consumer’s  notice  of 
rescission  less  any  amounts  the 
consumer  has  given  to  the  creditor  or  a 
third  party  in  connection  with  the 
transaction.  For  example,  suppose  the 
principal  balance  owed  at  the  time  the 
creditor  received  the  consumer’s  notice 
of  resci.ssion  was  $165,000,  the  costs 
paid  directly  by  the  consumer  at  closing 
were  $8,000,  and  the  consumer  has 
made  interest  payments  totaling  $20,000 
from  the  date  of  consummation  to  the 
date  the  creditor  received  the 
consumer’s  notice  of, rescission.  The 
amount  of  the  consumer’s  tender  would 
be  $137,000.  This  amount  may  be 
reduced  by  any  amounts  for  damages, 
attorney’s  fees  or  costs,  as  the  court  may 
determine.  Proposed  comments 
23(d)(2)(ii)(A)-2  and  -3  are  adopted 
from  current  comments  23(d)(2)-t  and 
-2  regarding  the  creditor’s  obligations  to 
refund  money.  The  comments  are 
revised  for  clarity;  no  substantive 
change  is  intended. 

Proposed  comment  23(d)(2)(ii)(A)-4 
would  clarify  that  there  may  be 
circumstances  where  the  consumer  has 
no  obligation  to  tender  and  therefore, 
the  creditor’s  obligations  wmuld  not  be 
conditioned  on  the  consumer’s  tender. 
For  example,  in  the  case  of  a  new 
transaction  with  the  same  creditor  and 
a  new  advance  of  money,  the  new 
transaction  is  rescindable  only  to  the 
extent  of  the  new  advance.  See 
§  226.23(f)(2)(ii).  Suppose  the  amount  of 
the  new  advance  was  $3,000,  but  the 
costs  paid  directly  by  the  consumer  at 
closing  were  $5,000.  The  creditor  would 
need  to  provide  $2,000  to  the  consumer. 
In  that  case,  within  20  calendar  days 
after  the  creditor’s  receipt  of  the 
consumer’s  notice  of  rescission,  the 


58632  Federal  Register/ Vol.  75,  No.  185 /Friday, ^September  24,  2010 /Proposed  Rules 


creditor  would  refund  the  $2,000  and 
terminate  the  security  interest. 

As  stated  above,  if  the  creditor 
delivered  property  to  the  consumer, 
proposed'!  226.23(d)(2)(ii)(A){2)  would 
require  the  consumer  to  tender  the 
property  to  the  creditor,  or  where  this 
tender  would  be  impracticable  or 
inequitable,  tender  its  reasonable  value. 
At  the  consumer’s  option,  tender  of 
property  may  be  made  at  the  location  of 
the  property  or  at  the  consumer’s 
residence.  Proposed  comments 
23(d)(2)(ii)(A)-5  and  -6  would  cross- 
reference  comments  23{d)(2)(i)(C)-l  and 
-2,  described  above,  regarding  the 
reasonable  value  and  location  of 
property.  Proposed 

§  226.23(d)(2)(ii)(A)(3)  would  state  that 
if  the  creditor  does  not  take  possession 
of  the  money  or  property  within  20 
calendar  days  after  the  consumer’s 
tender,  the  consumer  may  keep  it 
without  further  obligation. 

23(d){2)(ii)(B)  Creditor’s  Obligation 

Proposed  §  226.23(d)(2)(ii)(B)  would 
require  that  within  20  calendar  days 
after  receipt  of  the  consumer’s  tender, 
the  creditor  must  take  whatever  steps 
are  necessary  to  terminate  its  security 
interest.  If  the  consumer  tendered 
property,  the  creditor  must  return  to  the 
consumer  any  amounts  the  consumer 
has  given  to  the  creditor  or  a  third  party 
in  connection  with  the  transaction. 
Proposed  comment  23(d){2){iiKB)-l 
would  cross-reference  comment 
23(d)(l)(ii)-3,  described  above, 
regarding  the  reflection  of  the  security 
interest  termination. 

23(d)(2)(ii)(C)  Judicial  Modification 

As  in  the  current  regulation,  proposed 
§  226.23(d)(2)(ii)(C)  would  recognize 
that  a  court  has  the  authority  to  modify 
the  creditor’s  or  consumer’s  obligations 
under  the  rescission  procedures. 

Existing  comment  23(d)(4)-l  would  be 
re-numbered  as  proposed  comment 
23(d)(2)(ii)(C)-l,  and  revised  to  clarify 
that  the  comment  is  meant  to  address 
concerns  about  conditioning  the 
determination  of  the  rescission  claim  on 
proof  of  the  consumer’s  ability  to 
tender.  The  comment  would  clarify, 
consistent  with  the  holding  of  the 
majority  of  courts,  that  where  the 
consumer’s  right  to  rescind  is  contested 
by  the  creditor,  a  court  would  normally 
determine  first  whether  the  consumer’s 
right  to  rescind  has  expired,  then  the 
amounts  owed  by  the  consumer  and  the 
creditor,  and  then  the  procedures  for  the 
consumer  to  tender  any  money  or 
property. 

Proposed  comment  23(d}(2)(ii)(C)-2 
would  provide  examples  of  ways  the 
court  might  modify  the  rescission 


procedures.  To  address  concerns  about 
whether  a  court  may  modify  the 
consumer’s  obligation  to  tender,  the 
proposed  comment  would  provide  an 
example  that  a  court  may  modify  the 
consumer’s  form  or  manner  of  tender, 
such  as  by  ordering  payment  in 
installments  or  by  approving  the  parties’ 
agreement  to  an  alternative  form  of 
tender. 

23(e}  Consumer’s  Waiver  of  Right  to 
Rescind 

Background 

TILA  Section  125(d)  provides  that  the 
Board  may  authorize  the  modification  or 
waiver  of  any  rights  created  under 
TILA’s  rescission  provisions,  if  the 
Board  finds  such  action  necessary  to 
permit  homeowners  to  meet  bona  fide 
personal  financial  emergencies.  15 
U.S.C.  1635(d).  The  Board  exercised  that 
authority  under  §§  226.15(e)  and 
226.23(e),  for  open-end  and  closed-end 
mortgage  transactions,  respectively. 
Those  provisions  state  that  to  modify  or 
waive  the  right  to  rescind,  a  consumer 
must  give  a  creditor  a  dated,  written 
statement  that  describes  the  emergency, 
specifically  modifies  or  waives  the  right 
to  rescind,  and  bears  the  signature  of  all 
the  consumers  entitled  to  rescind.®'* 
Printed  forms  are  prohibited.®^ 

Congress  also  has  used  the  bona  fide 
personal  financial  emergency  standard 
for  the  consumer’s  waiver  of  pre¬ 
consummation  waiting  periods  in 
HOEPA  and  recently  in  the  MDIA. 
Sections  226.19(a)  and  226.31(c)(l)(iii) 
implement  the  waiver  provisions  under 
the  MDIA  and  HOEPA,  respectively. 

Over  the  years,  creditors  have  asked 
the  Board  to  clarify'  the  procedures  for 
waiver  of  rescission  rights  and  to 
provide  additional  examples  of  a  bona 
fide  personal  financial  emergency. 
Currently,  the  only  example  of  a  bona 
fide  personal  financial  emergency  is 
provided  in  the  commentary  to  the 
waiver  provisions  for  the  pre¬ 
consummation  waiting  periods  required 
by  the  MDIA  and  HOEPA.  See 
comments  19(a)(3)-l  and  31(c)(l)(iii)-l. 
The  example  states  that  the  imminent 
sale  of  a  consumer’s  home  at  foreclosure 
is  a  bona  fide  personal  financial 
emergency. 

Creditors  have  expressed  concerns 
that  consumers  may  have  other  types  of 

**  Waiver  of  the  right  to  rescind  is  more  common 
than  modification  of  that  right,  but  a  consumer  may 
modify  the  right  to  rescind  to  shorten  the  rescission 
period.  References  in  this  SUPPLEMENTARY 
INFORMATION  and  in  commentary  on  §§  226.15(e) 
and  226.23(e)  to  waiver  of  the  right  to  rescind  also 
refer  to  modification  of  that  right. 

The  Board  authorized  the  use  of  printed  waiver 
forms  for  certain  natural  disasters  occurring  in  1993 
and  1994.  Se(?§226.23(e)(2)-(4). 


bona  fide  personal  financial 
emergencies,  but,  given  the  potential 
liability  for  failure  to  comply  with 
rescission  rules,  creditors  are  reluctant 
to  accept  waivers  that  do  not  conform  to 
the  foreclosure  example  provided  in  the 
commentary.  During  the  MDIA 
rulemaking,  creditors  asked  for 
additional  guidance  and  examples  of 
bona  fide  personal  financial 
emergencies  that  would  allow  a 
consumer  to  waive  the  MDIA’s  pre¬ 
consummation  waiting  periods. 

Creditors  offered  several  examples, 
including  the  need  to  pay  for  college 
tuition,  an  emergency  medical  expense, 
home  repairs  after  a  natural  disaster, 
and  avoidance  of  late  charges  or  an 
interest  rate  increase  on  an  existing 
home  mortgage.  Consumer  advocates,  by 
contrast,  stated  that  the  definition  of  a 
bona  fide  personal  financial  emergency 
should  he  narrowly  construed,  to  avoid 
routine  waivers  of  the  right  to  rescind. 
Consumer  advocates  stated  that  pre¬ 
consummation  waiting  periods  should 
be  waived  only  in  the  case  of  imminent 
foreclosure,  tax,  or  condemnation  sale. 

When  the  Board  finalized  the  MDIA 
rule,  it  stated  that  whether  a  bona  fide 
personal  financial  emergency  exists  is 
determined  based  on  the  facts 
associated  with  individual 
circumstances,  and  that  “waivers  should 
not  he  used  routinely  to  expedite 
consummation  for  reasons  of 
convenience.”  74  FR  23289,  23296,  May 
19,  2009.  The  Board  did  not  adopt  new 
examples  or  guidance  in  the  final  MDIA 
rule. 

The  Board’s  Proposal 

The  Board  proposes  to  provide 
additional  guidance  regarding  when  a 
consumer  may  waive  the  right  to 
rescind.  The  proposed  revisions  clarify 
the  procedure  to  be  used  for  a  waiver. 

In  addition,  new  examples  of  a  bona 
fide  personal  financial  emergency 
would  be  added  to  the  current  example 
of  an  imminent  foreclosure  sale.  The 
Board  proposes  these  new  examples  as 
non-exclusive  illustrations  of  other  bona 
fide  personal  financial  emergencies  that 
may  justify  a  waiver  of  the  right  to 
rescind.  The  Board  also  proposes  new 
examples  of  circumstances  that  are  not 
bona  fide  personal  financial 
emergencies. 

Procedures.  Proposed  §  226.23(e)  and 
the  associated  commentary  clarify  that 
the  consumer  may  modify  or  waive  the 
right  to  rescind  if:  (1)  The  creditor 
delivers  to  each  consumer  entitled  to 
rescind  the  rescission  notice  required  by 
§  226.23(b),  the  credit  term  disclosures 
required  by  §  226.38  and,  if  applicable, 
the  special  disclosures  required  by 
§  226.32(c)  for  high-cost  mortgage 
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transactions  under  HOEPA;  and  (2)  each 
consumer  entitled  to  rescind  signs  and 
gives  the  creditor  a  dated,  written 
statement  that  describes  the  bona  fide 
personal  financial  emergency  and 
specifically  modifies  or  waives  the  right 
to  rescind.  Currently,  comment  23(e)-l 
clarifies  that  the  bona  fide  personal 
financial  emergency  must  be  such  that 
loan  proceeds  are  needed  before  the 
rescission  period  ends.  Proposed 
§  226.23(e)  incorporates  that 
requirement  into  the  regulation. 

Proposed  §  226.23(e)  provides  that 
delivery  of  the  disclosures  required  by 
§  226.38  and,  if  applicable,  226.32(c), 
must  occur  before  a  consumer  may 
waive  the  right  to  rescind.  This  change 
is  proposed  for  clarity  and  to  conform 
§  226.23(e)  with  waiver  provisions 
under  §§  226.19(a)(3)  and 
226.31(c)(l)(iii).  Proposed  §  226.23(e) 
also  provides  that  delivery  of  the  notice 
of  the  right  of  rescission  required  by 
§  226.23(b)  must  occur  before  a 
consumer  may  waive  the  right  to 
rescind.  This  ensures  that  consumers 
are  properly  informed  of  the  right,  so 
they  can  make  an  informed  decision 
whether  to  waive  the  right.  Other 
proposed  revisions  to  §  226.23(e)  clarify 
that  each  consumer  entitled  to  rescind 
need  not  sign  the  same  waiver 
statement;  a  proposed  conforming 
revision  to  comment  23(e)-2  is 
discussed  below.  Obsolete  references  in 
the  regulation  to  the  use  of  printed 
forms  for  natural  disasters  occurring  in 
1993  and  1994  are  deleted. 

The  Board  proposes  to  revise 
comment  23(e)-2  to  clarify  that  where 
multiple  consumers  are  entitled  to 
rescind,  the  consumers  may,  but  need 
not,  sign  the  same  waiver  statement. 

The  Board  proposes  further  to  revise  a 
discussion  in  existing  comment  23(e)-2 
of  waiver  by  multiple  consumers  to  refer 
to  §  226.2(a)(ll),  which  establishes 
which  natural  persons  are  consumers 
with  the  right  to  rescind.  (Disclosure 
requirements  for  closed-end  credit 
transactions  that  involve  multiple 
consumers  are  discussed  above  in  the 
section-by-section  analysis  of  proposed 
§  226.17(d).)  In  addition,  the  Board 
proposes  to  revise  comment  23(e)-2  to 
conform  the  comment  with  proposed 
§  226.23(e)  and  for  clarity  and  to 
redesignate  the  comment  as  comment 
23(e)-l. 

Bona  fide  personal  financial 
emergency.  Proposed  comment  23(e)-2 
provides  additional  clarification 
regarding  bona  fide  personal  financial 
emergencies.  The  proposed  comment 
contains  the  current  guidance  under 
existing  comments  19(a)(3)-l  and 
31(c)(l)(iii)-l,  that  whether  the 
conditions  for  a  bona  fide  personal 


financial  emergency  are  met  is 
determined  by  the  facts  surrounding 
individual  circumstances.  Proposed 
comment  23(e)-2  incorporates  existing 
comment  23(e)-l  but  omits  the  last 
sentence  of  existing  comment  23(e)-l 
(“The  existence  of  the  consumer’s 
waiver  will  not,  of  itself,  automatically 
insulate  the  creditor  from  liability  for 
failing  to  provide  the  right  of 
rescission.”).  The  Board  believes  this 
general  statement  regarding  liability  is 
not  helpful  in  determining  what 
constitutes  a  bona  fide  personal 
financial  emergency. 

To  provide  more  guidance  and  ensure 
that  waivers  do  not  become  routine, 
proposed  comment  23(e)-2  provides 
that  a  bona  fide  personal  financial 
emergency  is  most  likely  to  arise  in 
situations  that  ini^olve  imminent  loss  of 
or  harm  to  a  dwelling  or  imminent  harm 
to  the  health  or  safety  of  a  natural 
person.  The  proposal  does  not  limit  a 
bona  fide  personal  financial  emergency 
to  situations  involving  property  damage, 
health,  or  safety,  however.  Instead,  the 
proposal  is  intended  to  provide 
creditors  with  a  general  standard  to  use 
in  determining  whether  a  particular 
circumstance  constitutes  a  bona  fide 
personal  financial  emergency.  Other 
circumstances  that  are  similar  to  those 
described  in  the  proposed  comment 
might  be  bona  fide  personal  financial 
emergencies  under  the  facts  presented. 
The  proposal  provides,  however,  that 
the  conditions  for  a  waiver  are  not  met 
where  the  consumer’s  statement  is 
inconsistent  with  facts  known  to  the 
creditor. 

Proposed  comments  23(e)-2.i  and 
-2.ii  provide  examples  of  what  may  or 
may  not  constitute  a  bona  fide  personal 
financial  emergency.  Proposed  comment 
23(e)-2.i  provides  the  following  as 
examples  of  a  bona  fide  personal 
financial  emergency:  (1)  The  imminent 
sale  of  the  consumer’s  home  at 
foreclosure;  (2)  the  need  to  fund 
immediate  repairs  to  ensure  that  a 
dwelling  is  habitable,  such  as  structural' 
repairs  needed  due  to  storm  damage; 
and  (3)  the  imminent  need  for  health 
care  services,  such  as  in-home  nursing 
care  for  a  patient  recently  discharged 
from  the  hospital.  Each  example 
assumes  that  the  emergency  cannot  be 
addressed  unless  the  loan  proceeds  are 
disbursed  during  the  rescission  period, 
consistent  with  existing  comment  23(e)- 
1  and  proposed  comment  23(e)-2. 
Proposed  comment  23(e)-2.ii  provides 
the  following  as  examples  of  what 
would  not  constitute  a  bona  fide 
personal  financial  emergency:  (1)  The 
consumer’s  desire  to  purchase  goods  or 
services  not  needed  on  an  emergency 
basis,  even  though  the  price  may 


increase  if  purchased  after  the  rescission 
period  ends;  and  (2)  the  consumer’s 
desire  to  invest  immediately  in  a 
financial  product,  such  as  purchasing 
securities. 

In  addition,  proposed  comment  23(e)- 
2.iii  provides  an  example  of  a  case 
where  the  waiver  conditions  are  not  met 
because  a  waiver  statement  is 
inconsistent  with  facts  known  to  the 
creditor.  The  example  provides  that, 
where  the  waiver  statement  claims  that 
loan  proceeds  are  needed  during  the 
rescission  period  to  abate  flooding  in  a 
consumer’s  basement  but  the  creditor  is 
aware  that  there  is  no  flooding,  the 
conditions  for  waiver  are  not  met.  This 
example  is  not  an  exhaustive  statement 
of  situations  in  which  a  waiver  would 
not  be  valid.  The  comment  is  not 
intended  to  impose  a  duty  to  investigate 
consumer  claims. 

The  Board  solicits  common^  regarding 
the  proposed  revisions  to  §  226.23(e) 
and  accompanying  commentary.  In 
particular,  the  Board  requests  comment 
on  then  proposed  examples  of 
circumstances  that  are  and  are  not  a 
bona  fide  personal  financial  emergency 
and  then  proposed  an  example  of  a  case 
where  the  conditions  for  waiver  are  not 
met  under  the  proposal. 

23(f)  Exempt  Transactions 
23(f)(2) 

Currently,  the  right  of  rescission  does 
not  apply  to  a  refinancing  or 
consolidation  by  the  same  creditor  of  an 
extension  of  credit  already  secured  by 
the  consumer’s  principal  dwelling. 

TILA  Section  125(e)(2);  15  U.S.C. 
1635(e)(2);  §  226.23(f)(2).  The  “same 
creditor”  means  the  original  creditor  to 
whom  the  written  agreement  was 
initially  made  payable.  Comment  23(f)- 
4.  The  right  of  rescission  applies, 
however,  to  the  extent  the  new  amount 
financed  exceeds  the  unpaid  principal 
balance,  any  earned  unpaid  finance 
charge  on  the  existing  debt,  and 
amounts  attributed  solely  to  the  costs  of 
the  refinancing  or  consolidation. 

Definition  of  “refinancing.”  Concerns 
have  been  raised  about  the  scope  of  the 
exemption  because  the  term 
“refinancing”  is  not  defined  and  the 
term  “same  creditor”  needs  clarification. 
Congress  added  the  exemption  for  a 
same-creditor  refinancing  as  part  of  the 
1980  Truth  in  Lending  Simplification 
and  Reform  Act,**®  but  did  not  define 
“refinancing”  or  the  “same  creditor.” 
Regulation  Z  contains  a  definition  of 
“refinancing”  for  purposes  of  disclosures 
required  subsequent  to  consummation 
under  §  226.20(a),  but  does  not  state 


republic  Uw  96-221,  tit.  VI,  §6,  94  Stat.  145,  176 
(1980). 
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whether  this  definition  should  be 
applied  for  purpose  of  the  exemption 
from  rescission  in  §  226.23(f).  In 
addition,  under  new  proposed 
§  226.20(a)(1),  a  same-creditor 
refinancing  of  a  mortgage  would  now  be 
referred  to  as  a  “new  transaction.”  This 
change  may  make  it  more  difficult  for 
practitioners  to  determine  where  to 
locate  a  definition  of  same-creditor 
“refinancing.” 

To  address  this  problem,  the  Board 
proposes  to  specifically  reference  in 
§226.23(0(2)  the  term  “new  transaction” 
that  would  be  used  in  proposed 
§  226.20(a)(1).  That  is,  instead  of 
“refinancing  or  consolidation,”  proposed 
§  226.23(0(2)  would  reference  “a  new 
tran.saction  under  §  226.20(a)(1).”  The 
Board  believes  that  these  proposed 
revisions  to  §§  226.20(a)  and  226.23(0(2) 
will  clarify  the  scope  of  the  rescission 
exemption^ for  consumers  and  creditors. 

Definition  of  “same  creditor”  The 
Board  also  proposes  to  revise  the 
definition  of  the  “same  creditor”  to 
clarify  that  the  exemption  applies  to  the 
original  creditor  who  is  also  the  current 
holder  of  the  debt  obligation.  Over  time, 
the  definition  of  the  “same  creditor”  as 
the  “original  creditor”  has  become  less 
meaningful  as  fewer  creditors  originate 
and  hold  mortgage  loans.  The  Board 
believes  that  when  the  exemption  for  a 
refinancing  by  the  “same  creditor”  was 
written  in  1980,  Congress  likely 
intended  for  the  exemption  to  apply  to 
a  portfolio  lender  who  originated  the 
existing  mortgage  with  the  consumer 
and  retained  the  risk  for  the  mortgage. 
Presumably,  in  that  situation,  the 
consumer  would  have  developed  some 
trust  in,  or  at  least  familiarity  with,  the 
practices  of  the  creditor.  In  addition,  the 
current  definition  does  little  to  reduce 
creditors’  risk  of  rescission.  During 
outreach  conducted  by  the  Board  for 
this  proposal,  the  Board  was  informed 
that  few  creditors  use  this  exemption 
because  they  are  not  certain  that  they 
were  the  “original  creditor”  for  the 
transaction.  Creditors  can  incur  liability 
for  mistakenly  using  Model  Form  H-9 
for  a  new  advance  of  money  with  the 
same  creditor  when  they  were  not  the 
“original  creditor.” 

To  address  this  problem,  the  Board 
proposes  §  226.23(f)(2)(i)  to  define  the 
term  “same  creditor”  to  mean  “the 
original  creditor  that  is  also  the  current 
holder  of  the  debt  obligation.”  The 
proposal  would  also  move  the  definition 
of  “original  creditor”  from  the 
commentary  to  the  regulatory  text.  The 
Board  believes  that  this  proposal  would 
benefit  consumers  by  limiting  the 
exemption  to  only  the  creditor  who 
holds  the  loan’s  risk  and  with  whom  the 
consumer  has  an  existing  relationship. 


Furthermore,  the  proposal  may  ease  the 
compliance  burden  and  litigation  risk 
for  creditors  by  providing  clear 
guidance  on  the  definition  of  the  “same 
creditor.” 

Definition  of  “new  advance  of  money.” 
The  Board  also  proposes  to  simplify  the 
definition  of  a  “new  advance  of  mohey.” 
Currently,  the  right  of  rescission  applies 
to  a  same-creditor  refinancing  to  the 
extent  the  new  amount  financed 
exceeds  the  unpaid  principal  balance, 
any  earned  unpaid  finance  charge  on 
the  existing  debt,  and  amounts 
attributed  solely  to  the  costs  of  the 
refinancing  or  consolidation.  TILA 
Section  125(e)(2);  15  U.S.C.  1635(e)(2): 

§  226.23(f)(2).  Proposed  §226.23(f)(2)(ii) 
would  substitute  the  “loan  amount”  for 
the  “amount  financed.”  As  stated  in  the 
August  2009  Closed-End  Proposal,  the 
Board  believes  that  this  change  would 
simplify  the  determination  of  the  new 
advance;  no  substantive  change  is 
intended.  Proposed  comment  23(f)(2)-l 
would  cross-reference  §  226.38(a)(1)  for 
a  definition  of  the  “loan  amount.”  As 
stated  in  the  August  2009  Closed-End 
Proposal,  proposed  §  226.38(a)(1)  would 
define  the  “loan  amount”  as  the 
principal  amount  the  consumer  will 
borrow  as  reflected  in  the  loan  contract. 
The  proposal  would  also  clarify  in  the 
regulation,  rather  than  in  the 
commentary,  that  if  the  new  transaction 
with  the  same  creditor  involves  a  new 
advance  of  money,  the  new  transaction 
is  rescindable  only  to  the  extent  of  the 
new  advance. 

The  proposal  contains  two  changes  to 
the  commentary  to  clarify  the  meaning 
of  a  “new  advance.”  Currently,  comment 
23(f)-4  states  that  a  new  advance  does 
not  include  amounts  attributed  solely  to 
the  costs  of  the  refinancing,  and  refers 
to  amounts  included  under  §  226.4(c)(7), 
such  as  attorney’s  fees  and  title 
examination  and  insurance  fees,  if  bona 
fide  and  reasonable  in  amount.  Under 
the  August  2009  Closed-End  Proposal, 

'§  226.4(c)(7)  would  no  longer  apply  to 
closed-end  mortgages.  Thus,  proposed 
comment, 23(f)(2)-2  would  clarify  that  a 
new  advance  does  not  includes  amounts 
attributed  solely  to  “any  bona  fide  and 
reasonable”  cost  of  the  new  transaction. 
In  addition,  proposed  comment  23(f)(2)- 
4  would  clarify'  that  amounts  that  are 
financed  to  fund  an  existing  or  newly- 
established  escrow  account  do  not 
constitute  a  new  advance.  The  term 
“escrow  amount”  would  have  the  same 
meaning  as  in  24  CFR  3500.17. 

To  address  compliance  concerns 
regarding  use  of  the  model  forms,  as 
discussed  in  the  section-by-section 
analysis  for  §  226.23(b)(e)(iv)  above. 
Model  Form  H-9  would  be  renamed 
“Rescission  Model  Form  (New  Advance 


of  Money  with  the  Same  Creditor).” 
Proposed  comment  23(f)(2)-5,  adopted 
from  current  comment  23(f)-4,  would 
clarify  that  Model  Form  H-9  should  be 
used  for  a  new  advance  of  money  with 
the  same  creditor.  Otherwise,  the 
general  rescission  notice  (Model  Form 
H-8)  is  the  appropriate  form  for  use  by 
creditors. 

The  proposal  also  contains  a  number 
of  revisions  to  the  regulation  and 
commentary  to  improve  clarity,  but  no 
substantive  change  is  intended.  In 
particular,  the  commentary  is  revised 
and  re-numbered  to  correspond  to  the 
specific  exemption. 

23(f)(5) 

Currently,  §  226.23(f)(5)  provides  that 
the  right  of  rescission  does  not  apply  to 
“[a]  renewal  of  optional  insurance 
premiums  that  is  not  considered  a 
refinancing  under  §  226.20(a)(5).”  Under 
section  226.20(a)(5),  a  “refinancing” 
does  not  include  “[t]he  renewal  of 
optional  insurance  purchased  by  the 
consumer  and  added  to  an  existing 
transaction,  if  disclosures  relating  to  the 
initial  purchase  were  provided  as 
required  by  this  subpart.”  The  Board 
proposes  to  move  this  definition  to  the 
text  of  proposed  §  226.23(f)(5).  In 
addition,  the  Board  proposes  to  treat  the 
renewal  of  optional  debt  cancellation 
coverage  and  debt  suspension  coverage 
the  same  as  the  renewal  of  optional 
insurance  premiums.  The  Board  has 
recently  proposed  to  revise  and  update 
several  sections  of  Regulation  Z  to 
extend  its  provisions  to  debt 
cancellation  and  debt  suspension 
products. Thus,  proposed 
§  226.23(f)(5)  would  provide  that  the 
right  of  rescission  does  not  apply  to  “[a] 
renewal  of  optional  credit  insurance 
premiums,  debt  cancellation  coverage  or 
debt  suspension  coverage,  provided  that 
the  disclosures  relating  to  the  initial 
purchase  were  provided  as  required 
under  §  226.38(h).” 

23(g)  and  (h) 

Section  226.23(g)  and  (h)(2)  currently 
provide  tolerances  for  disclosure  of  the 
finance  charge  and  the  APR  for 
purposes  of  rescission.  As  discussed  in 
the  section-by-section  analysis  to 
proposed  §  226.23(a)(5),  these  tolerances 
would  be  moved  to  §  226.23(a)(5)(ii). 

Section  226.23(h)(1)  currently 
provides  that  after  the  initiation  of 
foreclosure  on  the  consumer’s  principal 
dwelling  that  secures  the  credit 
obligation,  the  consumer  shall  have  the 


See,  e.g.,  August  2009  Closed-End  Proposal,  74 
FR  43232,  43278.  Aug.  26,  2009  (treating  debt 
suspension  coverage  in  the  same  manner  as  debt 
cancellation  coverage  for  purposes,  of  disclosing  the 
amount  borrowed  for  a  HOEPA  loan). 
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right  to  rescind  the  transaction  if:  (1)  a 
mortgage  broker  fee  that  should  have 
been  included  in  the  finance  charge  was 
not  included;  or  (2)  the  creditor  did  not 
provide  the  properly  completed 
appropriate  model  form  in  appendix  H 
of  this  part,  or  a  substantially  similar 
notice  of  rescission.  The  Board  proposes 
to  move  this  provision  and  associated 
commentary  to  proposed  §  226.23(g)  and 
make  technical  revisions.  No 
substantive  change  is  intended. 

Section  226.24  Advertising 

24(f)  Disclosure  of  Rates  and  Payments 
in  Advertisements  for  Credit  Secured  by 
a  Dwelling 

24(f)(3)  Disclosure  of  Payments 

The  Board  is  proposing  to  amend 
§  226.24(f)(3)  to  remove  an  erroneous 
cross  reference  to  §  226.24(c).  Section 
226.24(f)(3)  imposes  certain 
requirements  on  advertisements  for 
credit  secured  by  a  dwelling  that  state 
the  amount  of  any  payment.®”  Section 
226.24(f)(3)(i)  contains  the  introductory 
language,  “In  addition-to  the 
requirements  of  paragraph  (c)  of  this 
section,”  before  prescribing  the 
applicable  requirements.  Section 
226.24(c),  however,  imposes  certain 
requirements  on  advertisements  that 
state  a  rate  of  finance  charge,  not  the 
amount  of  any  payment.  Accordingly, 
proposed  §  226.24(f)(3)(i)  would  omit 
the  inappropriate  reference  to 
“paragraph  (c)  of  this  section.”  No 
substantive  change  is  intended. 

Section  226.31  General  Rules 

Section  226.31  provides  general  rules 
that  relate  to  the  disclosures  for  reverse 
mortgages  under  §  226.33  and  for  high- 
cost  mortgages  under  §  226.32. 

31(b)  Form  of  Disclosures 

Under  §  226.31(b),  a  creditor  may  give 
a  consumer  the  disclosures  required  by 
§§  226.32  and  226.33  in  electronic  form, 
as  long  as  the  creditor  complies  with  the 
consumer  notice  and  consent 
procedures  and  other  applicable 
provisions  of  the  Electronic  Signatures 
in  Global  and  National  Commerce  Act 
(E-Sign  Act)  (15  U.S.C.  7001  et  seq.). 

The  proposal  would  revise  §  226.31(b) 
to  permit,  under  certain  circumstances, 
the  proposed  disclosures  required  for 
reverse  mortgage  under  §  226.33(b)  (the 
“Key  Questions”  document)  to  be 
provided  to  a  consumer  in  electronic 
•  form  without  regard  to  the  requirements 
of  the  E-Sign  Act. 

Current  §§  226.5(a)(1)  and  226.17(a)(1) 
contain  similar  exceptions  to  the  E-Sign 

8®  The  Board  added  §  226.24(f)  as  part  of  the  July 
2008  HOEPA  Final  Rule.  See  73  FR  44522,  44601- 
44602;  Jul.  30,  2008. 


Act’s  notice  and  consent  requirements 
for  (among  others)  the  application 
disclosures  required  by  §§  226.5b  and 
226.19(b),  respectively.  The  Board  also 
proposed  similar  exceptions  for  the 
“Key  Questions”  disclosures  in  the 
August  2009  Closed-End  and  HELOC 
Proposals.  See  74  FR  43232,  43323,  Aug. 
26,  2009;  74  FR  43428,  43442,  Aug.  26, 
2009.  The  purpose  of  this  exception 
from  the  E-Sign  Act’s  notice  and 
consent  requirements  is  to  facilitate 
credit  shopping.  When  proposing  the 
cutrent  exceptions,  the  Board  stated  its 
belief  that  the  exceptions  would 
eliminate  a  potentially  significant 
burden  on  electronic  commerce  without 
increasing  the  risk  of  harm  to 
consumers:  requiring  consumers  to 
follow  the  notice  and  consent 
procedures  of  the  E-Sign  Act  to  access 
an  online  application,  solicitation,  or 
adverti-sement  is  potentially 
burdensome  and  could  discourage 
consumers  from  shopping  for  credit 
online;  at  the  same  time,  there  appears 
to  be  little,  if  any,  risk  that  the  consumer 
will  be  unable  to  view  the  disclosures 
online  when  they  are  already  able  to 
view  the  application,  solicitation,  or 
advertisement  online.  72  FR  63462, 

Nov.  9,  2007. 

This  exception  would  not  be  extended 
to  the  disclosures  that  would  be 
provided  within  three  business  days 
after  application  under  proposed 
§  226.33(d)(1)  and  (d)(3).  The  credit 
shopping  process  takes  place  primarily 
when  a  consumer  reviews  applications 
and  associated  disclosures  and  decides 
whether  to  submit  an  application.  Three 
business  days  after  the  consumer  has 
submitted  an  application,  the  consumer 
may  have  completed  the  credit 
shopping  process.  Requiring  compliance 
with  the  E-Sign  Act’s  notice  and 
consent  procedures  for  disclosures  at 
this  point  would  not  likely  hinder  credit 
shopping,  and  would  ensure  that  the 
consumer  is  able  and  willing  to  receive 
disclosures  in  electronic  form.  In 
addition,  compliance  with  the  E-Sign 
Act  for  disclo-sures  three  business  days 
after  application  should  not  be  unduly 
burdensome,  because  the  time  between 
application  and  three  days  later  should 
be  sufficient  for  the  creditor  to  carry  out 
the  E-Sign  Act  notice  and  consent 
procedures. 


31(c)  Timing  of  Disclosure 

31(c)(1)  Disclosures  for  Certain  Closed- 
End  Home  Mortgages 

31(c)(l)(iii)  Consumer’s  Waiver  of 
Waiting  Period  Befpre  Consummation 

Background 

TILA  Section  103(aa)  establishes  a 
category  of  high-cost,  closed-end 
mortgage  loans  generally  referred  to  as 
“HOEPA  loans”.  15  U.S.C.  1602(aa). 

TILA  S«ic;tion  129(b)(1)  provides  that  a 
creditors  must  make  special  disclosures 
required  for  HOEPA  loans  at  least  three 
business  days  before  consummation.  15 
U.S.C.  1639(b)(1).  The  Board 
implemented  that  requirement  in 
§  226.31(c)(1). 

TILA  Section  129(b)(3)  provides  that 
the  Board  may  authorize  the 
modification  of  or  waiver  of  rights 
provided  for  HOEPA  loans  if  the  Board 
finds  such  action  necessary  to  permit 
homeowners  to  meet  bona  fide  personal 
financial  emergencies.  15  U.S.C. 
1639(b)(3).  The  Board  exercised  that 
authority  to  allow  a  consumer  to  modify 
or  waive  the  requirement  under 
§  226.31(c)(1)  that  consumers  receive 
special  disclosures  for  HOEPA  loans  at 
least  three  business  days  before 
consumnmtion.  §  226.31(c)(l)(iii).  To 
waive  the  right,  the  consumer  must  give 
the  creditor  a  dated,  written  statement 
that  describes  the  bona  fide  personal 
financial  emergency,  specifically 
modifies  or  waives  the  waiting  period, 
and  bears  the  signature  of  all  the 
consumers  entitled  to  the  waiting 
period.®®  Printed  forms  are 
prohibited.^®® 

The  requirements  for  modifying  or 
waiving  a  pre-consummation  waiting 
period  under  §  226.31(c)(l)(iii)  are 
substantially  similar  to  the  requirements 
for  waiving  a  pre-consummation  waiting 
period  under  §  226.19(a)(3)  and  the  right 
to  rescind  under  §§  226.15(e)  and 
226.23(e).  Over  the  years,  creditors  have 
asked  the  Board  to  clarify  the 
procedures  for  waiver  and  provide 
additional  examples  of  a  bona  fide 
personal  financial  emergency,  as 
discussed  in  detail  above  in  the  section- 
by-section  analysis  of  §  226.23(e). 

The  Board’s  Proposal 

For  the  reasons  discussed  above  in  the 
section-by-section  analysis  of  proposed 

A  consumer  need  not  waive  a  waiting  period 
entirely  and  may  modify — that  is.  shorten — a 
waiting  period.  References  to  waiver  of  a  waiting 
period  in  this  Supplementary  Information  and  in 
commentary  §  226.31(c)(l)(iii)  al.so  refer  to 
modification  of  a  waiting  period. 

’"‘’The  Board  authorized  the  use  of  printed 
waiver  forms  for  certain  natural  disasters  occurring 
in  1993  and  1994.  See  §§  226.23(e)(2H4)  and 
§226.31(c)(l)(iii). 
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§  226.23(e),  the  Board  proposes  to 
clarify  the  procedure  to  be  used  for  a 
waiver.  The  Board  also  proposes  to 
provide  new  examples  of  circumstances 
that  are  a  bona  fide  personal  financial 
emergency  (in  addition  to  the  current 
example  of  an  imminent  foreclosure 
sale,  see  comment  31(c)(l)(iii)-l)  and 
circumstances  that  are  not  a  bona  fide 
personal  financial  emergency. 

Procedures.  Proposed 
§  226.31  (c)(l)(iii)  and  the  associated 
commentary  clarify  that  the  consumer 
may  modify  or  waive  a  waiting  period, 
after  the  consumer  receives  the  HOEPA 
loan  disclosures  required  by 
§  226.31(c)(1),  if  each  consumer 
primarily  liable  on  the  legal  obligation 
signs  and  gives  the  creditor  a  dated, 
written  statement  that  describes  the 
bona  fide  personal  financial  emergency, 
specifically  modifies  or  waives  the 
waiting  period,  and  bears  the 
consumer’s  signature.  Proposed 
§  226.31(c)(l)(iii)  provides  that  loan 
proceeds  must  be  needed  during  the 
waiting  period.  This  is  consistent  with 
comment  31(c)(l)(iii)-l,  which 
incorporates  by  reference  a  substantially 
similar  requirement  under  §  226.23(e). 

The  Board  proposes  to  revise 
§  226.31(c)(l)(iii)  and  comment 
31(c)(l)(iii)-l  to  state  that  each 
consumer  primarily  liable  on  the 
obligation  (rather  than  “each  consumer 
entitled  to  the  waiting  period*')  must  • 
sign  a  waiver  statement  for  a  waiver  to 
be  effective,  for  clarity  and  conformity 
with  §  226.19(a)(3).  Other  proposed 
revisions  to  §  226.31(c)(l)(iii)  and 
comment  31(c)(l)(iii)-l  clarify  that  each 
consumer  primarily  liable  on  the 
obligation  may  sign  a  separate  waiver 
statement. 

The  Board  also  proposes  to  move  the 
discussion  of  circumstances  that  are  a 
bona  fide  personal  financial  emergency 
in  comment  31(c)(l)(iii)-l  to  a  new 
comment  31(c)(l)(iii)-2,  to  conform  the 
waiver  commentary  under 
§  226.31(c)(l)(iii)  with  the  waiver 
commentary  under  §§  226.15(e)  and 
226.23(e).  Proposed  comment 
31(c)(l)(iii)-2  is  discussed  below. 

Bona  fide  personal  financial 
emergency.  Proposed  comment 
31(c)(l)(iii)-2  provides  clarification 
regarding  bona  fide  personal  hnancial 
emergencies.  The  comment  contains  the 
current  guidance  under  existing 
comment  31(c)(l)(iii)-l,  that  whether 
the  conditions  for  a  bona  fide  personal 
hnancial  emergency  are  met  is 
determined  by  the  facts  surrounding 
individual  circumstances. 

To  provide  additional  guidance, 
proposed  comment  31(c)(l)(iii)-2  also 
states  that  a  bona  fide  personal  financial 
emergency  typically,  but  not  always. 


will  involve  imminent  loss  of  or  harm 
to  a  dwelling  or  harm  to  the  health  or 
safety  of  a  natural  person.  Proposed 
comment  31(c)(l)(iii)-2  also  states  that 
a  waiver  is  not  effective  if  a  consumer’s 
waiver  statement  is  inconsistent  with 
facts  known  to  the  creditor.  Further, 
proposed  comment  31(c)(l)(iii)-2  states 
that  creditors  may  rely  on  the  examples 
and  other  commentary  provided  in 
comment  23(e)-2  to  determine  whether 
circumstances  are  or  are  not  a  bona  fide 
personal  financial  emergency.  Those 
examples  are  discussed  above  in  the 
section-by-section  analysis  of  proposed 
§  226.23(e). 

Written  waiver  statement.  The  Board 
also  proposes  to  revise  comment 
31(c)(l)(iii)-l  to  state  that  a  waiver 
statement  must  be  “written”  rather  than 
“handwritten”.  Since  the  time  comment 
31(c)(l)(iii)-l  was  adopted,  use  of 
personal  computers  and  printers  has 
increased  significantly.  The 
commentary  on  other  waiver  provisions 
under  Regulation  Z  uses  the  term 
“written”  rather  than  “handwritten”, 
moreover.  See  comments  15(e)-2, 
19(a)(3)-l,  and  23(e)-2.  Using  the  term 
“written”  would  promote  consistency 
among  the  waiver  comments.  A 
consumer  (or  a  consumer’s  designee, 
such  as  a  housing  counselor,  unrelated 
to  the  creditor  or  loan  originator)  may 
write  a  waiver  statement  by  hand, 
typewriter,  computer,  or  some  other 
means.  Nevertheless,  §  226.31(c)(l)(iii) 
and  the  other  waiver  provisions 
continue  to  prohibit  the  use  of  printed 
forms. 

The  Board  solicits  comment  regarding 
the  proposed  revisions  to 
§  226.31(c)(l)(iii).  In  particular,  the 
Board  requests  comment  regarding  the 
proposed  commentary  stating  that 
creditors  may  rely  on  commentary  on 
§  226.23(e)  for  proposed  examples  of 
circumstances  that  are  and  are  not  a 
bona  fide  personal  financial  emergency. 

31(c)(2)  Disclosures  for  Reverse 
Mortgages 

The  proposed  rule  would  remove  the 
timing  rules  for  reverse  mortgage 
disclosures  from  §  226.31(c)(2)  and 
instead  cross-reference  the  timing  rules 
in  proposed  §  226.33(d),  discussed  in 
the  section-by-section  analysis  of  that 
section. 

31(d)  Basis  of  Disclosures  and  Use  of 
Estimates 

31(d)(2)  Estimates 

Section  226.31(d)(2)  provides  for  the 
use  of  estimates  in  disclosures.  Under 
this  section,  if  any  information 
necessary  for  an  accurate  disclosure  is 
unknown  to  the  creditor,  the  creditor 


must  make  the  disclosure  based  on  the 
best  information  reasonably  available  at 
the  time  the  disclosure  is  provided,  and 
state  clearly  that  the  disclosure  is  an 
estimate.  Proposed  §  226.19(a)(2)  in  the 
Board’s  August  2009  Closed-End 
Proposal  would  limit  a  creditors’  use  of 
estimates  in  certain  closed-end  mortgage 
disclosures.  Under  the  proposal,  the 
rules  in  §  228.19(a),  including  the  limits 
on  using  estimated  disclosures  in 
§  226.19(a)(2),  would  apply  to  the 
disclosures  for  closed-end  reverse 
mortgages,  as  discussed  in  the  section- 
by-section  analysis  to  §  226.33(d)(3). 
Accordingly,  §  226.31(d)(2)  would  be 
revised  and  comment  31(d)(2)-2  added 
to  clarify  that  the  use  of  estimates  would 
be  subject  to  the  restrictions  in  proposed 
§  226.19(a)(2).  The  Board  requests 
comment  on  whether  there  are  specific 
terms  required  to  be  disclosed  for 
reverse  mortgages  in  §  226.33(c)  that  a 
creditor  may  need  to  estimate  in  final 
closed-end  reverse  mortgage 
disclosures. 

Section  226.32  Requirements  for 
Certain  Closed-End  Mortgages 

32(a)  Coverage 
32(a)(1) 

32(a)(l)(ii) 

As  discussed  in  detail  below,  the 
Board  is  proposing  to  revise  the 
definition  of  “points  and  fees”  for 
purposes  of  HOEPA  coverage,  in 
§  226.32(b)(1).  Under  the  points  and  fees 
test  in  §  226.32(a)(l)(ii),  HOEPA 
coverage  is  determined  by  calculating 
whether  the  total  points  and  fees 
exceeds  8  percent  of  the  total  loan 
amount  (or  a  fixed-dollar  alternative). 
Comment  32(a)(l)(ii)-l  explains  how  to 
determine  the  total  loan  amount  for  this 
purpose  and  provides  several  examples. 
The  Board  is  proposing  to  revise  the 
comment  to  be  consistent  with  the 
proposed  revisions  to  §  226.32(b)(1). 
Proposed  comment  32(a)(l)(ii)-l  would 
state  that,  for  purposes  of  determining 
the  total  loan  amount,  a  transaction’s 
prepaid  finance  charge  and  amount 
financed  are  determined  without 
applying  §  226.4(g). 

32(a)(2) 

32(a)(2)(ii) 

Section  226.32  implements  TILA 
Section  129  by  providing  rules  for 
certain  high-cost  mortgages.  TILA 
Section  129  exempts  reverse  mortgage 
transactions  as  defined  in  TILA  Section 
103(bb).  15  U.S.C.  1639.  Among  thQ 
restrictions  on  high-cost  mortgage  loans 
are  restrictions  on  balloon  payments 
and  negative  amortization.  In  reverse 
mortgages,  consumers  do  not  make 
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regular  periodic  payments.  Instead, 
interest  charges  and  fees  are  added  to 
the  consumer’s  loan  balance,  causing 
negative  amortization.  In  addition, 
consumers  repay  a  reverse  mortgage  in 
a  single  payment  when  the  loan 
becomes  due.  For  these  reasons,  a 
closed-end  reverse  mortgage  that  meets 
the  definition  of  a  high-cost  mortgage 
loan  (because  the  annual  percentage  rate 
or  points  and  fees  exceed  those 
specified  in  §  226.32(a)(1))  would  be 
prohibited  by  Section  129  of  TILA. 
Consequently,  Congress  exempted 
reverse  mortgages  from  Section  129  and 
instead  imposed  the  disclosure 
requirements  in  TILA  Section  138.  (In 
addition,  open-end  reverse  mortgages 
are  covered  by  TILA  Section  138  even 
though  open-end  credit  plans  are 
exempt  from  TILA  Section  129.) 

TILA  Section  103(bb)  defines  the  term 
“reverse  mortgage  transaction”  to  mean, 
among  other  things;,  a  nonrecourse 
transaction.  15  U.S.C.  1602(bb).  That  is, 
the  reverse  mortgage  must  limit  the 
homeowner’s  liability  under  the 
contract  to  the  proceeds  of  the  sale  of 
the  home  (or  a  lesser  amount  specified 
in  the  contract).  Consequently,  if  a 
closed-end  reverse  mortgage  allows 
recourse  against  the  consumer,  and  the 
transaction  is  a  high-cost  mortgage  loan 
under  §  226.32,  the  transaction  is 
subject  to  all  the  requirements  of 
§  226.32  including  the  limitations 
concerning  balloon  payments  and 
negative  amortization. 

As  discussed  in  the  section-by-section 
analysis  to  §  226.33  below,  the  proposed 
rule  would  modify  the  definition  of  a 
reverse  mortgage  for  the  purposes  of 
disclosures  and  other  substantive 
protections  to  include  reverse  mortgages 
that  allow  recourse  against  the 
consumer  (that  is,  that  do  not  limit  the 
consumer’s  liability  under  the  contract 
to  the  proceeds  from  the  sale  of  the 
home  or  a  lesser  specified  amount). 
Reverse  mortgages  that  allow  for 
recourse  against  the  consumer  present 
even  greater  consumer  protection 
concerns  than  nonrecourse  reverse 
mortgages  because  the  consumer  or 
consumer’s  estate  could  be  liable  for 
significantly  more  than  the  home  is 
worth  when  such  a  reverse  mortgage 
becomes  due.  In  addition,  for  these 
same  reasons,  the  proposed  rule  would 
preserve  the  narrow  exemption  for 
nonrecourse  reverse  mortgages  from  the 
high-cost  loan  provisions  in 
§  226.32(a)(2)(ii).  Current  comment 
33(a)-l,  which  discusses  the 
nonrecourse  limitation,  would  be 
moved  to  comment  32(a)(2)(ii)-l. 


32(b)  Definitions 
32(b)(1) 

In  the  August  2009  Closed-End 
Proposal,  the  Board  proposed  to  expand 
the  definition  of  the  finance  charge  and 
APR  to  include  most  closing  costs, 
including  third-party  closing  costs.  74 
FR  43232,  43241,  Aug.  26,  2009.  The 
Board  also  proposed  to  include  these 
costs  in  the  “points  and  fees”  definition 
for  purposes  of  HOEPA  coverage.  The 
Board  is  now  proposing  to  amend 
§  226.32(b)(1)  to  preserve  the  existing 
treatment  of  certain  closing  costs  in  the 
“points  and  fees”  definition  for  HOEPA 
coverage  purposes,  which  does  not 
cover  most  third-party  charges.  Under 
proposed  §  226.32(b)(1),  points  and  fees 
would  include  all  items  included  in  the 
finance  charge  pursuant  to  §  226.4 
(other  than  interest  or  time-price 
differential),  except  that,  for  purposes  of 
this  definition,  §  226.4(g)  would  not 
apply. 

Background 

Under  §  226.32(b)(1),  “points  and 
fees”  includes  (i)  Items  required  to  be 
disclosed  under  §§  226.4(a)  and 
226.4(b),  except  interest  or  the  time- 
price  differential;  (ii)  all  compensation 
paid  to  mortgage  brokers;  (iii)  all  items 
listed  in  §  226.4(c)(7)  (other  than 
amounts  held  for  future  payment  of 
taxes)  unless  the  charge  is  reasonable, 
the  creditor  receives  no  direct  or 
indirect  compensation  in  connection 
with  the  charge,  and  the  charge  is  not 
paid  to  an  affiliate  of  the  creditor;  and 
(iv)  premiums  or  other  charges  for  credit 
life,  accident,  health,  or  loss-of-income 
insurance,  or  debt-cancellation  coverage 
(whether  or  not  the  debt-cancellation 
coverage  is  insurance  under  applicable 
law)  that  provides  for  cancellation  of  all 
or  part  of  the  consumer’s  liability  in  the 
event  of  the  loss  of  life,  health,  or 
income  or  in  the  case  of  accident, 
written  in  connection  with  the  credit 
transaction. 

In  the  August  2009  Closed-End 
Proposal,  the  Board  proposed  to  amend 
§  226.4  to  provide  a  simpler,  more 
inclusive  definition  of  the  finance 
charge.  See  74  FR  43232,  43321-23, 

Aug.  26,  2009.  The  Board’s  objective 
was  to  improve  the  utility  of  the  APR  as 
a  single  number  that  consumers  can  use 
to  compare  the  costs  of  loan  offers,  and 
to  facilitate  compliance  and  reduce 
litigation  costs  for  creditors.  Under  the 
August  2009  Closed-End  Proposal,  the 
finance  charge  and  APR  would  include 
most  closing  costs,  including  many 
third-party  costs  such  as  appraisal  fees 
and  premiums  for  title  insurance.  The 
Board  also  proposed  to  amend  the 
definition  of  “points  and  fees”  in 


§  226.32(b)(1)  to  conform  to  the  more 
inclusive  finance  charge  definition.  The 
Board  noted  that,  as  a  result  of  the  more 
inclusive  finance  charge,  APRs  and 
points  and  fees  would  increase,  and 
more  loans  would  potentially  qualify  as 
higher-priced  mortgage  loans,  HOEPA 
loans  covered  by  §§  226.32  and  226.34, 
and  loans  subject  to  certain  State  anti- 
predatory  lending  laws.  74  FR  43344- 
45,  Aug.  26,  2009.  Nevertheless,  the 
Board  concluded,  based  on  the  limited 
data  it  had,  that  the  proposal  to  improve 
the  APR  would  be  in  consumers’ 
interests.  Comment  was  solicited  on  the 
potential  impact  of  the  proposed  rule. 

Numerous  mortgage  creditors  and 
their  trade  associations  commented  on 
the  proposal  to  make  the  finance  change 
and  APR  more  inclusive.  Most 
expressed  agreen^ent  in  principle  with 
the  proposed  finance  charge  definition. 
Nevertheless,  most  industry 
commenters  opposed  the  proposal, 
stating  that  it  would  cause  many  prime 
loans  to  be  incorrectly  classified  as 
higher-priced  mortgage  loans  under 
§  226.35  and  that  it  would 
inappropriately  expand  the  coverage  of 
HOEPA  and  similar  State  laws.  These 
commenters  indicated  that  the  more 
inclusive  finance  charge  would  have  a 
much  more  significant  impact  under  the 
points  and  fees  tests  than  under  the  APR 
tests.  One  creditor  estimated  that  30  to 
50  percent  of  its  subprime  loans,  which 
currently  are  higher-priced  mortgage 
loans  but  not  HOEPA  loans,  would 
become  HOEPA  (or  state  “high-cost”) 
loans  under  the  proposal. 

Consumer  advocates  uniformly 
supported  the  proposal  to  make  the 
finance  charge  and  APR  more  inclusive. 
They  recognized  the  resulting  expansion 
of  coverage  under  §§  226.32  and  226.35, 
and  under  similar  State  laws,  but  they 
argued  that  any  such  expanded  coverage 
would  be  appropriate.  Consumer 
advocates  stated  that  the  more  inclusive 
finance  charge  and  APR  only  would 
reveal  newly  covered  loans  for  what 
they  have  always  been,  namely,  HOEPA 
loans  and  higher-priced  mortgage  loans. 
Accordingly,  they  argued,  the  increase 
in  the  coverage  of  §§  226.32  and  226.35, 
as  well  as  affected  State  laws,  would  be 
warranted. 

The  Board’s  Proposal 

The  Board  is  proposing  to  amend 
§  226.32(b)(1)  to  retain  the  .existing 
treatment  of  third-party  charges  in  the 
points  and  fees  definition.  Under 
proposed  §  226.32(b)(l)(i),  points  and 
fees  would  include  all  items  included  in 
the  finance  charge  pursuant  to  §  226.4, 
except  interest  or  the  time-price 
differential  and  except  that  §  226.4(g) 
would  not  apply.  Thus,  §  226.4(g),  as 
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proposed  in  the  August  2009  Closed- 
End  Proposal,  still  would  include  most 
third-party  charges  in  the  finance 
charge,  but  proposed  §  226.32(b)(l)(i) 
would  preserve  the  existing  treatment  of 
such  charges  for  purposes  of  points  and 
fees.  As  discussed  above,  the  Board  is 
also  proposing  to  amend  comment 
32(a)(l)(ii)-l  to  make  the  determination 
of  the  total  loan  amount  consistent  with 
this  proposal. 

As  discussed  above,  the  Board 
recognized  when  it  issued  the  August 
2009  Closed-End  Proposal  that  the  more 
inclusive  finance  charge  would  have 
some  impact  on  HOEPA  coverage.  At 
the  time,  the  Board  lacked  adequate  data 
to  quantify  the  impact,  but  believed  that 
the  more  inclusive  finance  charge 
would  benefit  consumers.  Based  on  the 
comments,  the  Board  now  believes  that 
the  changes  to  §  226.32(b)(1)  in  the 
August  2009  Closed-End  Proposal 
would  have  a  substantial  impact  on 
HOEPA  coverage.  The  objectives  of  the 
more  inclusive  finance  charge  are  to 
enhance  the  APR’s  utility  to  consumers 
as  a  comparison  shopping  tool,  as  well 
as  to  eliminate  compliance  burden  and 
legal  risk  for  industry.  See  74  FR  43232, 
43243,  Aug.  26,  2009.  The  Board  does 
not  believe  those  objectives  support  an 
expansion  of  HOEPA  coverage  under 
the  points  and  fees  test. 

Relatively  few  loans  are  made  that 
meet  HOEPA’s  coverage  tests.  The  lack 
of  lending  activity  above  HOEPA’s 
thresholds  may  be  attributable  to 
HOEPA’s  substantive  restrictions  on 
loan  terms,  additional  liability  for 
violations  under  TILA  Section  130(a)(4), 
15  U.S.C.  1640(a)(4),  and  concerns  about 
HOEPA’s  assignee  liability  provision. 
The  Board  is  concerned  that 
significantly  expanding  the  loans 
covered  by  HOEPA  would  result  in 
reduced  access  to  credit.  Accordingly, 
the  Board  now  proposes  to  amend 
§  226.32(b)(1)  to  retain  the  existing 
treatment  of  certain  charges  in  the 
definition  of  points  and  fees.^oi  Charges 
that  would  be  excluded  from  points  and 
fees  under  proposed  §  226.32(b)(1) 


The  Board  notes  that  this  pro|Kisal  is 
consistent  with  the  recently  enacted  Dodd-Frank 
Wall  Street  Reform  and  Consumer  Protection  Act, 
Public  Law  111-203, 124  Stat.  1376  (July  21,  2010), 
which  amends  TILA  Section  103(aa)(l)  to  exclude 
all  “bona  fide  third  party  charges”  from  points  and 
fees.  The  Dodd-Frank  Act  makes  numerous  other 
changes  to  HOEPA.  including  changes  to  the 
definition  of  points  and  fees  and  to  the  points  and 
fees  test  itself.  This  proposal  is  intended  only  to 
preserve  the  existing  treatment  under  the  points 
and  fees  test  of  third-piarty  charges,  virtually  all  of 
which  generally  are  excluded,  notwithstanding  the 
Board's  proposal  to  include  those  charges  in  the 
finance  charge.  The  Board  expects  to  propose  for 
comment  additional  revisions  to  Regulation  Z  in  a 
future  rulemedcing  to  implement  the  amendments  to 
HOEPA  under  the  Dodd-Frank  Act. 


include  closing  agent  charges  under 
§  226.4(a)(2);  miscellaneous  charges 
under  §  226.4(c),  including  application 
fees  charged  to  all  applicants  under 
§  226.4(c)(1),  and  the  real  estate  related 
fees  listed  in  §  226.4(c)(7)  when 
reasonable  and  paid  to  third  parties;  and 
certain  government  recording  and 
related  charges  and  insurance  premiums 
incurred  in  lieu  of  such  charges  under 

§226.4(e).io2 

Although  this  proposal  would  avoid 
improper  coverage  of  certain  loans 
under  HOEPA,  many  such  loans 
nevertheless  would  remain  higher- 
priced  mortgage  loans  under  §  226.35. 

As  a  result,  they  still  would  be  subject 
to  the  Board’s  substantive  protections 
for  such  loans,  including  the  prohibition 
of  lending  based  on  the  value  of  the 
collateral  without  regard  to  the 
consumer’s  repayment  ability, 
significant  restrictions  on  prepayment 
penalties,  and  the  requirement  that  an 
escrow  account  for  taxes  and  insurance 
be  established.  The  Board  believes  that 
the  mortgage  industry’s  reluctance  to 
make  HOEPA  loans  does  not  extend  to 
the  same  degree  to  higher-priced 
mortgage  loans.  Nevertheless,  the  Board 
also  is  concerned  that  the  coverage  of 
§  226.35  not  be  unduly  expanded  by  the 
more  inclusive  finance  charge  and 
annual  percentage  rate  and  is  therefore 
proposing  revisions  to  §  226.35(a), 
discussed  below. 

This  proposal  would  reorganize  and 
revise  the  staff  commentary  under 
§  226.32(b)(1)  to  conform  to  the 
proposed  changes  to  the  regulation.  The 
commentary’s  substantive  guidance 
would  be  retained  to  the  extent  it 
remains  pertinent.  Proposed  comment 
32(b)(l)(i)-l  would  clarify  that  loans 
that  are  secured  by  a  consumer’s 
principal  dwelling  and  therefore 
potentially  subject  to  §226.32  are 
subject  to  the  special  rules  for  the 
finance  charge  calculation  for 
transactions  secured  by  real  property  or 
a  dwelling.  The  comment  also  would 
explain,  however,  that  the  special  rules 
in  §  226.4(g)  govern  only  a  transaction’s 
finance  charge  and  have  no  effect  on  the 
transaction’s  points  and  fees,  and  it 
would  illustrate  the  difference  with  an 
example.  Proposed  comment 
32(b)(l)(ii)-l  would  note  that  points 
and  fees  always  includes  mortgage 
broker  compensation  paid  by  the 
consumer,  but  the  comment  would 
clarify  that  compensation  that  is  not 
paid  by  the  consumer  is  excluded.  For 


Credit  insurance  premiums  and  similar 
charges  that  are  disclosed  in  accordance  with 
§  226.4(d)(1)  or  (d)(3),  as  applicable,  would  be 
added  to  the  finance  charge  under  the  Board’s 
proposal,  but  those  charges  already  are  included  in 
points  and  fees  under  §  226.32(b)(l)(iv). 


example,  compensation  paid  to  a 
mortgage  broker  by  a  creditor,  including 
a  yield  spread  premium,  is  not  included 
in  points  and  fees. 

The  August  2009  Closed-End  Proposal 
also  would  have  amended 
§  226.32(b)(l)(i)  to  follow  more  closely 
the  provision  of  TILA  that  it 
implements,  TILA  Section  103(aa)(4)(A), 
15  U.S.C.  1602(aa)(4)(A).  The  proposed 
changes  were  for  clarity,  with  no 
substantive  effect  intended.  For  ease  of 
reference,  this  proposal  republishes 
those  proposed  changes.  The  Board 
requests  tl^at  interested  parties  limit  the 
scope  of  their  comments  to  the  newly 
proposed  changes  to  §  226.32(b)(1)  and 
associated  commentary  discussed  in  the 
SUPPLEMENTARY  INFORMATION  to  this 
proposed  rule. 

Section  226.33  Requirements  for 
Reverse  Mortgages 

Introduction 

Reverse  mortgage  products  enable 
eligible  borrowers  to  exchange  the 
equity  in  their  homes  for  cash  without 
requiring  borrowers  to  repay  the  loan 
while  they  live  in  their  homes.  Reverse 
mortgage  proceeds  may  used  for  a 
variety  of  purposes.  According  to  a 
recent  GAO  study,  the  most  common 
uses  of  reverse  mortgage  proceeds  are 
for  paying  off  an  existing  mortgage, 
home  repairs  or  improvements,  or 
improving  quality  of  life.^°^  For  many 
borrowers,  a  reverse  mortgage  may 
provide  the  only  funds  available  to  pay 
for  health  care  needs  and  other  living 
expenses.  As  a  result,  reverse  mortgages, 
if  offered  appropriately,  could  become 
an  increasingly  important  mechanism 
for  financial  institutions  to  address  the 
credit  needs  of  an  aging  population. 

The  need  to  provide  consumers  with 
adequate  information  about  reverse 
mortgages  and  to  ensure  appropriate 
consumer  protections  is  high.  Reverse 
mortgages  are  complex  loan  products 
that  present  a  wide  range  of  complicated 
options  to  borrowers.  Moreover,  they  are 
typically  secured  by  the  borrower’s 
primary  asset — his  or  her  home. 

Reverse  mortgage  products.  The 
reverse  mortgage  market  currently 
consists  of  two  types  of  products: 
proprietary  products  offered  by 
individual  lenders  and  FHA-insured 
reverse  mortgages  offered  under  HUD’s 
HECM  program.  A  HECM  loan  is  subject 


’“3  U.S.  Government  Accountability  Office, 
Reverse  Mortgages:  Product  Complexity  and 
Consumer  Protection  Issues  Underscore  Need  for 
Improved  Controls  Over  Counseling  for  Borrowers, 
GAO-09-606,  7-8  (June  2009)  (citing  AARP, 

Reverse  Mortgages:  Niche  Product  or  Mainstream 
Solution?  Report  on  the  2006  AARP  Nat’l  Survey  of 
Reverse  Mortgage  Shoppers  (Washington,  DC:  Dec. 
2007)). 
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to  HUD  regulations  that  establish  a 
range  of  consumer  protections  and  other 
requirements. 

Reverse  mortgages  generally  are 
nonrecourse,  home-secured  loans  that 
provide  one  or  more  cash  advances  to 
borrowers  and  require  no  repayments 
until  a  future  event.  Both  HECMs  and 
proprietary  reverse  mortgages  generally 
must  be  repaid  only  when  the  last 
surviving  borrower  dies,  all  borrowers 
permanently  move  to  a  new  principal 
residence,  or  the  loan  is  in  default.  For 
example,  repayment  would  be  required 
when  the  borrower  sells  the  home  or  has 
not  resided  in  the  home  for  a  year.  A 
borrower  may  be  in  default  on  a  reverse 
mortgage  when  the  borrower  fails  to  pay 
property  taxes,  fails  to  maintain  hazard 
insurance,  or  lets  the  property  fall  into 
disrepair. 

When  a  reverse  mortgage  becomes 
due,  the  home  must  be  sold  or, 
alternatively,  the  borrower  (or  surviving 
heirs)  may  repay  the  full  amount  of  the 
loan  including  accrued  interest.  If  the 
home  is  sold,  however,  the  borrower  or 
estate  generally  is  not  liable  to  the 
lender  for  any  amounts  in  excess  of  the 
value  of  the  home. 

To  obtain  a  reverse  mortgage,  the 
borrower  must  occupy  the  home  as  a 
principal  residence  and  generally  be  at 
least  62  years  of  age.  Reverse  mortgages 
are  typically  structured  as  first  lien 
mortgages  and  require  that  any  prior 
mortgage  be  paid  off  either  before 
obtaining  the  reverse  mortgage  or  with 
the  funds  from  the  reverse  mortgage. 

The  funds  from  a  reverse  mortgage  may 
be  disbursed  in  several  different  ways: 

•  A  single  lump  sum  that  distributes 
up  to  the  full  amount  of  the  principal 
credit  limit  in  one  payment; 

•  A  credit  line  that  permits  the 
borrower  to  decide  the  timing  and 
amount  of  the  loan  advances; 

•  A  monthly  cash  advance,  either  for 
a  fixed  number  of  years  selected  by  the 
borrower  or  for  as  long  as  the  borrower 
lives  in  the  home;  or 

•  Any  combination  of  the  above 
selected  by  the  borrower. 

Generally,  the  amount  of  money  the 
consumer  may  borrow  will  be  larger 
when  the  consumer  is  older,  the  home 
is  more  valuable,  or  interest  rates  are 
lower.  Interest  rates  on  a  reverse 
mortgage  may  be  fixed  or  variable. 

Most  reverse  mortgages  have  been 
structured  as  open-end  lines  of  credit. 
For  example,  in  fiscal  year  2008,  89 
percent  of  HECM  borrowers  chose  to 
receive  money  solely  as  a  line  of  credit 
and  another  6  percent  chose  to  receive 
a  line  of  credit  combined  with  a 
monthly  payment.  Generally,  those 
choosing  a  line  of  credit  withdrew  about 
60  percent  of  their  funds  at  account 


opening.!""*  Iq  addition,  most  HECMs 
have  had  variable  interest  rates.  *"3 
However,  in  2008vHUD  issued  a 
mortgagee  letter  regarding  the 
availability  of  fixed-rate  HECMs.*"" 
Since  then,  originations  of  fixed-rate 
HECMs  have  grown  and  in  recent 
months  have  been  the  majority  of  HECM 
originations.!"^  Fixed-rate  HECMs  are 
generally  structured  as  closed-end  credit 
and  borrowers  usually  may  receive  loan 
proceeds  only  as  a  lump  sum  of  the  full 
principal  amount  at  closing. 

Reverse  mortgage  market  trends.  The 
volume  of  reverse  mortgages  has  grown 
considerably  over  the  years.  HECM 
originations,  which  account  for  over  90 
percent  of  the  market,  have  grown  from 
157  loans  in  fiscal  year  1990  to  more 
than  112,000  loans  in  fiscal  year 
2008.!""  A  substantial  portion  of  this 
growth  has  occurred  in  recent  years, 
with  HECM  originations  nearly  tripling 
between  2005  and  2008.*""  A  secondary 
market  for  HECMs  exists,  with  Fannie 
Mae  having  purchased  90  percent  of 
HECM  loans  as  of  2008.* *"  In  addition, 
in  2007  Ginnie  Mae  developed  and 
implemented  a  HECM  mortgage-backed 
security  with  issuance  growing  to  $1.5 
billion  for  2009.!!* 

Proprietary  reverse  mortgages  have 
also  experienced  growth,  but  that 
growth  has  stalled  in  the  last  few  years 
due  to  market  conditions.!*^  A  key 
feature  of  proprietary  reverse  mortgages 
is  that  they  generally  offer  loans  in 
amounts  greater  than  the  HECM  loan 
limits.!!"  'pjje  Housing  and  Economic 
Recovery  Act  of  2008  raised  the  HECM 
loan  limit. !!4  As  a  result,  at  least  one 
•  lender,  Fannie  Mae,  discontinued  its 
proprietary  reverse  mortgage  product  in 


10“  Id.  at  8. 

’OS  hud  Single  Family  Portfolio  Snap  Shot — 
HECM  Loans,  data  for  Inception  1989— Dec.  2008 
http:/ /mvw. hud.gov/offices/hsg/comp/Tpts/ 
hecmsfsnap/hecmsfsna  p .  cfm . 

’06  HUD  Mortgagee  Letter  2008-08,  March  28, 
2008. 

’07  HUD  Single  Family  Portfolio  Snap  Shot — 
HECM  Loans,  data  for  Jan.  2010-May  2010 
http://www.hud.gov/offices/hsg/comp/ipts/ 
hecmsfsnap/hecmsfsnap.cfm. 

’06  U.S.  Government  Accountability  Office, 
Reverse  Mortgages:  Policy  Changes  Have  Had 
Mostly  Positive  Effects  on  Lenders  and  Borrowers, 
but  These  Changes  and  Market  Developments  Have 
Increased  HUD’s  Risk,  GAO-09-836,  4-5  (July 
2009). 

’09 /d. 

”o/dat7. 

’”  Ginnie  Mae.  Ginnie  Mae  Finishes  2009  Strong. 
January  22,  2010,  http://www.ginniemae.gov/ 
news2010/01-22presshud.pdf. 

”2  U.S.  Government  Accountability  Office,  GAO- 
09-836  at  18. 

'^^Id. 

Housing  and  Economic  Recovery  Act  of  2008 
(HERA),  Public  Law  110-289  (July  3o'.  2008), 

§  2122(a)(5)  (amending  Section  255  of  the  National 
Housing  Act,  12  U.S.C.  1715z-20(g)). 


2008.!!"  However,  a  report  by  the  GAO 
in  2009  found  that  most  lenders  with 
proprietary  products  planned  to  offer 
them  again,  depending  on  the 
availability  of  funding  in  the  secondary 
market.!!" 

Interagency  supervisory  guidance.  In 
December  2009,  the  Federal  banking 
agencies,  through  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC),  published  proposed 
supervisory  guidance  on  reverse 
mortgage  products  (Proposed  Reverse 
Mortgage  Guidance). !!^  The  FFIEC 
finalized  this  Guidance  in  August  2010 
(Final  Reverse  Mortgage  Guidance  or 
Guidance).!!"  The  Final  Reverse 
Mortgage  Guidance  is  designed  to  help 
financial  institutions  ensure  that  their 
risk  management  and  consumer 
protection  practices  adequately  address 
the  compliance  and  reputation  risks 
raised  hy  reverse  mortgage  lending.  The 
Guidance  addresses  the  consumer 
protection  concerns  raised  by  reverse 
mortgages,  and  focuses  on  the  need  for 
hanks,  thrifts,  and  credit  unions  to 
provide  clear  and  balanced  information 
to  consumers  about  the  risks  and 
benefits  of  reverse  mortgages  while 
consumers  are  shopping  for  these 
products. 

Specifically,  the  Final  Reverse 
Mortgage  Guidance  states  that  lenders 
offering  proprietary  products  should 
require  counseling  from  “qualified 
independent  counselors”  before  a 
consumer  submits  an  application  or 
pays  an  application  fee  for  a  reverse 
mortgage  product.  The  Guidance  also 
states  that  institutions  should  take  steps 
to  avoid  any  appearance  of  a  conflict  of 
interest.  Accordingly,  the  Guidance 
advises  institutions  to  adopt  clear 
policies  stating  that  borrowers  are  not 
required  to  purchase  other  financial 
products  to  obtain  a  reverse  mortgage. 
Institutions  are  also  advised  to  guard 
against  inappropriate  compensation  or 
incentive  policies  that  encourage  loan 
originators  to  link  reverse  mortgage 
products  to  other  financial  products.* *" 

Current  Reverse  Mortgage  Disclosures 

TILA  Section  103(bb)  defines  the  term 
“reverse  mortgage  transaction”  as  a 


Fannie  Mae  Reverse  Mortgage  Lender  Letter 
2008-3;  Announcement  to  Terminate  Purchase  of 
Home  Keeper®  Reverse  Mortgages  (Sept.  3,  2008). 

”6  U.S.  Government  Accountability  Office,  GAO- 
09-836  at  18. 

”7  Reverse  Mortgage  Products:  Guidance  for 
Managing  Compliance  and  Reputation  Risks,  74  FR 
66652,  Dec.  16,  2009  (Proposed  Reverse  Mortgage 
Guidance). 

’’“Reverse  Mortgage  Products:  Guidance  for 
Managing  Compliance  and  Reputation  Risks,  75  FR 
50801,  Aug.  17,  2010  (Final  Reverse  Mortgage 
Guidance). 

”9/fJ.  at  50811. 


58640  Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010 /Proposed  Rules 


nonrecourse  transaction  in  which  a 
mortgage,  deed  of  trust,  or  equivalent 
consensual  security  interest  is  created 
against  the  consumer’s  principal 
dwelling  securing  one  OF  more 
advances.  15  U.S.C.  1602(bb).  In 
addition,  the  payment  of  any  principal, 
interest  and  shared  appreciation  or 
equity  is  due  and  payable  (other  than  in 
the  case  of  default)  only  after  the 
transfer  of  the  dwelling,  the  consumer 
ceases  to  occupy  the  dwelling  as  a 
principal  dwelling,  or  the  death  of  the 
consumer. 

TIL  A  Section  138  requires  disclosures 
for  reverse  mortgages  in  addition  to  the 
other  disclosures  required  by  TILA.  15 
U.S.C.  1648.  Specifically,  TILA  Section 
138  requires  disclosure  of  a  good  faith 
estimate  of  the  projected  total  cost  of  the 
reverse  mortgage  to  the  consumer 
expressed  as  a  table  of  annual  interest 
rates,  to  be  provided  at  least  three 
business  days  before  consummation. 
Each  annual  interest  rate  in  the  table  is 
to  be  based  on  a  projected  total  future 
credit  balance  under  a  projected 
appreciation  rate  for  the  dwelling  and  a 
term  for  the  mortgage.  The  statute  calls 
for  at  least  three  projected  appreciation 
rates  and  at  least  three  credit  transaction 
periods  as  determined  by  the  Board.  The 
periods  are  to  include  a  short-term 
reverse  mortgage,  a  term  equaling  the 
consumer’s  life  expectancy,  and  a  longer 
term  as  the  Board  deems  appropriate. 
The  disclosure  must  also  include  a 
statement  that  the  consumer  is  not 
obligated  to  complete  the  reverse 
mortgage  transaction  merely  because  the 
consumer  has  received  the  disclosure  or 
signed  an  application. 

Under  TILA  Section  138,  the 
projected  total  cost  of  the  reverse 
mortgage  used  to  calculate  the  table  of 
annual  interest  rates  includes  all  costs 
and  charges  to  the  consumer,  including 
the  costs  of  any  associated  annuity  that 
the  consumer  will  or  is  required  to 
purchase  as  part  of  the  reverse  mortgage. 
The  projected  total  costs  also  includes 
any  shared  appreciation  or  equity  that 
the  legal  obligation  entitles  the  lender  to 
receive,  and  any  limitation  on  the 
liability  of  the  consumer  under  the 
reverse  mortgage,  such  as  nonrecourse 
limits  and  equity  conversion 
agreements.  In  addition,  the  total  cost 
projection  also  reflects  all  payments  to 
and  for  the  benefit  of  the  consumer.  If 
the  consumer  purchases  an  annuity 
(whether  or  not  required  by  the  lender 
as  a  condition  of  making  a  reverse 
mortgage),  any  annuity  payments 
received  by  the  consumer  and  financed 
fi-om  the  proceeds  of  the  loan  are 
considered  the  payments  to  the 
consumer,  rather  than  the  reverse 


mortgage  proceeds  that  were  used  to 
finance  the  annuity. 

Sections  103(bb)  and  138  of  TILA  are 
implemented  in  §§  226.31(c)(2)  and 
226.33.  Section  226.31(c)(2)  requires  the 
creditor  to  furnish  the  disclosures  for 
reverse  mortgages  at  least  three  business 
days  before  consummating  a  closed-end 
credit  transaction  or  the  first  transaction 
under  an. open-end  credit  plan.  Section 
226.33  contains  the  statutory  definition 
of  “reverse  mortgage  transaction”  and 
the  content  of  the  reverse  mortgage 
disclosures.  Under  Section  226.33,  the 
reverse  mortgage  disclosures  must 
include  a  statement  that  the  consumer  is 
not  obligated  to  complete  the 
transaction,  a  good-faith  projection  of 
the  total  cost  of  credit  expressed  as  a 
table  of  “total-annual-loan-cost  rates” 
(TALC  rates)  and  an  explanation  of  the 
table.  The  disclosures  must  also  include 
an  itemization  of  loan  terms,  charges, 
the  age  of  the  youngest  borrower,  and 
the  appraised  property  value.  Appendix 
K  to  Regulation  Z  provides  instructions 
on  how  to  calculate  the  TALC  rates 
required  to  be  disclosed,  based  on  the 
calculation  method  used  in  Appendix  J 
for  the  closed-end  APR.  and  provides  a 
model  and  sample  disclosure  form. 
Appendix  L  to  Regulation  Z  contains 
the  loan  periods  creditors  must  use  in 
disclosing  the  TALC  rates  and  a  table  of 
life  expectancies  that  must  be  used  to 
determine  loan  periods  based  on  the 
consumer’s  life  expectancy. 

Section  226.33  requires  that  the  table 
show  TALC  rates  for  assumed  annual 
appreciation  rates  of  0%,  4%,  and  8%. 

It  also  requires  that  TALC  rates  be 
provided  for  the  assumed  loan  periods 
of;  two  years;  the  consumer’s  actucirial 
life  expectancy;  and  the  consumer’s 
actuarial  life  expectancy  multiplied  by  a 
factor  of  1.4.  In  addition,  at  the 
creditor’s  option,  the  table  may  contain 
a  fourth  assumed  loan  period  based  on 
the  consumer’s  actuarial  life  expectancy 
multiplied  by  0.5. 

'  The  commentary  to  §  226.33  contains 
a  number  of  clarifications.  Comment 
33(a)-l  clarifies  that  a  transaction  must 
be  nonrecourse  to  meet  the  definition  of 
a  reverse  mortgage  in  section  226.33(a). 
That  is,  the  consumer’s  liability  must  be 
limited  to  the  proceeds  from  the  sale  of 
the  home.  Comment  33(a)-l  clarifies, 
however,  that  if  a  closed-end  reverse 
mortgage  does  not  limit  the  consumer’s 
liability  to  the  proceeds  of  the  sale  of 
the  home,  and  the  transaction  meets  the 
definition  of  a  high-cost  mortgage  loan 
under  §  226.32,  the  transaction  is 
subject  to  all  the  requirements  of 
§§  226.32  and  226.34.  Comment 
33(a)(2)-l  clarifies  that  the  term 
“default”  is  not  defined  by  the  statute  or 
regulation,  but  rather  by  the  legal 


obligation  and  state  or  other  applicable 
law.  Contment  33(a)(2)-2  clarifies  that 
to  meet  the  definition  of  a  reverse 
mortgage  transaction,  a  creditor  cannot 
require  principal,  interest,  or  shared 
appreciation  or  equity  to  be  due  and 
payable  (other  than  in  the  case  of  a 
default)  until  after  the  consumer’s 
death,  transfer  of  the  dwelling,  or  the 
consumer  ceases  to  occupy  the  dwelling 
as  a  principal  dwelling,  'this  comment 
further  clarifies  that  the  reverse 
mortgage  obligation  may  state  a  specific 
maturity  date  or  term  of  repayment  and 
still  meet  the  definition  of  a  reverse 
mortgage,  as  long  as  the  maturity  date  or 
term  will  not  cause  maturity  prior  to  the 
occurrence  of  any  of  the  maturity  events 
recognized  in  the  regulation.  For 
example,  the  obligation  could  state  a 
term  hut  automatically  extend  the  term 
for  consecutive  periods  if  no  recognized 
maturity  event  has  occurred. 

Comment  33(c)(l)-l  clarifies  that  all 
costs  and  charges  the  consumer  incurs 
in  a  reverse  mortgage  are  included  in 
the  projected  total  cost  whether  or  not 
the  cost  or  charge  is  a  finance  charge 
under  §  226.4.  Current  comment 
33(c)(l)-2  clarifies  that  the  amount  paid 
by  the  consumer  for  an  annuity  is  a  co.st 
to  the  consumer.  Comment  33(c)(l)-3 
clarifies  that  costs  incurred  in 
connection  with  the  sale  or  transfer  of 
the  property  subject  to  the  reverse 
mortgage  are  not  included  in  the  cost  to 
the  consumer. 

Comment  33(c)(2)-l  clarifies  that 
certain  contingent  payments  to  the 
consumer  are  excluded  from  the  total 
cost  projection.  Comments  33(c)(3)-l 
and  33(c)(4)-l  clarify  that  shared 
appreciation  or  shared  equity,  and 
limitations  on  the  consumer’s  liability, 
respectively,  are  included  in  the 
projected  total  cost.  Comment  33(c)(4)- 
2  provides  a  uniform  assumption  that,  if 
the  consumer’s  liability  is  limited  to  the 
“net  proceeds”  from  the  sale  of  the 
home,  the  costs  associated  with  selling 
the  dwelling  should  be  assumed  to  be  7 
percent  of  the  projected  total  sale  price, 
unJess  another  amount  is  specified  in 
the  legal  obligation. 

Commentary  to  Appendix  K  and 
Appendix  L  provides  further  guidance 
on  calculating  TALC  rates  and  on  the 
clear  and  conspicuous  standard  for  the 
model  disclosure  form. 

Current  Open-End  and  Closed-End 
Disclosures 

Reverse  mortgages  are  subject  to  the 
disclosure  requirements  for  other  home- 
secured  credit.  §  226.31(a).  Reverse 
mortgages  structured  as  open-end  credit 
are  subject  to  the  provisions  in  Subpart 
B  of  Regulation  Z,  including  the 
provisions  in  §§  226.5b  and  226.6 
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applicable  to  HELOCs.  Closed-end 
reverse  mortgages  are  subject  to  Subpart 
C  of  Regulation  Z. 

The  current  disclosures  required  for 
HELOCs  and  closed-end  mortgages 
require  creditors  to  provide  information 
about  costs  and  repayment  amounts  that 
must  be  calculated  using  a  specific  loan 
term.  For  example,  evhn  though  reverse 
mortgages  are  single-payment 
transactions,  they  are  currently  subject 
to  the  requirements  to  disclose  the 
payment  schedule  for  closed-end  loans 
under  §  226.18(g),  or  the  repayment 
example  for  a  $10,000  HELOC  draw 
under  §  226.5b(d)(5)(iii).  To  disclose  the 
single  payment  amount,  the  creditor 
must  know  when  the  loan  will  become 
due  in  order  to  calculate  the  amount  of 
interest  that  will  be  charged.  Yet  reverse 
mortgage  creditors  must  base  these 
disclosures  on  an  assumed  repayment 
period,  because  the  exact  date  that  a 
reverse  mortgage  will  become  due  and 
payable  is  unknowm.  The  current 
commentary  provides  guidance  on 
assumptions  creditors  must  use.  See 
comments  5b(d)(5)(iii)-4,  5b(d)(12)(xi)- 
10  and  17(c)(l)-14.  For  instance, 
creditors  are  instructed  to  base 
disclosures  on  the  term  of  the  reverse 
mortgage  if  a  definite  term  exists,  even 
though  the  consumer  may  not  actually 
repay  the  loan  at  the  end  of  the  term.  If 
no  term  exists,  the  disclosures  must  be 
based  on  the  consumer’s  life 
expectancy. 

The  August  2009  Proposals 

The  Board’s  August  2009  proposals 
on  closed-end  mortgages  and  HELOCs 
were  developed  based  on  consumer 
testing  that  focused  on  the  more 
common  (forward)  versions  of  those 
products.  As  a  result,  the  proposed 
disclosures  focus  on  terms,  such  as 
monthly  payment  amounts  that  are  not 
as  relevant  or  useful  to  reverse  mortgage 
consumers.  Yet  these  disclosures 
contain  information  about  other  terms 
that  are  relevant  to  reverse  mortgage 
consumers.  The  Board  requested 
comment  in  the  August  2009  HELOC 
Proposal  about  how  the  proposed 
disclosures  could  be  modified  for 
reverse  mortgages.  Commenters  who 
addressed  the  issue  suggested  that  the 
Board  develop  a  single  disclosure  form 
for  reverse  mortgages  that  would 
combine  the  disclosures  under  §  226.33 
with  those  under  §§  226.5b  and  226.6 
for  HELOCs,  or  §  226.18  for  closed-end 
credit,  as  appropriate. 

Proposed  Reverse  Mortgage  Disclosures 

The  Board  is  proposing  three 
consolidated  reverse  mortgage 
disclosure  forms;  an  early  disclosure  for 
open-end  reverse  mortgages,  an  account¬ 


opening  disclosure  for  open-end  reverse 
mortgages,  and  a  closed-end  reverse 
mortgage  disclosure.  The  Board’s 
proposal  would  ensure  that  consumers 
receive  meaningful  information  in  an 
understandable  format  using  forms  that 
are  designed,  and  have  been  consumer 
tested,  for  reverse  mortgage  consumers. 
Rather  than  receive  two  or  more 
disclosures  under  TILA  that  come  at 
different  times  and  have  different 
formats,  consumers  would  receive  all 
the  disclosures  in  a  single  format  that  is 
similar  regardless  of  whether  the  reverse 
mortgage  is  structured  as  open-end  or 
closed-end  credit.  The  Board’s  proposal 
would  also  facilitate  compliance  with 
TILA  by  providing  creditors  with  a 
single  set  of  forms  that  are  specific  to 
and  designed  for  reverse  mortgages, 
rather  than  requiring  creditors  to  modify 
and  adapt  disclosures  designed  for 
forward  mortgages. 

33(a)  Definition 

As  discussed  above  in  the  section-by- 
section  analysis  to  §  226.32,  TILA 
section  103(bb),  implemented  by  current 
§  226.33(a),  defines  a  “reverse  mortgage 
transaction”  as,  among  other  things,  a 
nonrecourse  transaction.  See  15 
U.S.C.1602(bb).  The  proposal  would 
simplify  the  defined  term  from  “reverse 
mortgage  transaction”  to  “reverse 
mortgage.”  The  proposed  rule  would 
also  modify  the  definition  of  a  reverse 
mortgage  to  include  both  nonrecourse 
and  recourse  transactions  whether 
structured  as  open-end  or  closed-end 
credit.  Currently,  any  reverse  mortgage 
that  allows  recourse  against  the 
consumer  (that  is,  that  does  not  limit  the 
consumer’s  liability  to  the  proceeds 
from  the  sale  of  the  home)  is  not 
covered  by  §  226.33.  Tbe  proposal 
would  ensure  that  the  disclosures  and 
other  substantive  protections  apply  to 
all  reverse  mortgages  regardless  of 
whether  or  not  they  contain  a 
nonrecourse  provision. 

The  Board  proposes  this  rule  pursuant 
to  its  authority  in  TILA  Section  105(a) 
to  make  adjustments  and  exceptions  to 
the  requirements  in  TILA  to  effectuate 
the  statute’s  purposes,  which  include 
facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uniformed  use  of 
credit.  15  U.S.C.  1601(a),  1604(a).  As 
discussed  above  in  the  section-by¬ 
section  analysis  to  §  226.32,  TILA’s 
definition  of  a  “reverse  mortgage 
transaction”  was  added  in  the  context  of 
a  excluding  reverse  mortgages  from 
coverage  under  TILA  Section  129’s 
high-cost  loan  provisions.  TILA  Section 
129  prohibits  high-cost  loans  with 
negative  amortization  and  balloon 
payments,  both  of  which  are  features  of 


reverse  mortgages.  15  U.S.C.  1639.  Thus, 
by  defining  a  “reverse  mortgage 
transaction”  as  only  a  nonrecourse 
reverse  mortgage,  the  statute  prohibits 
making  high-cost  reverse  mortgages  that 
do  not  limit  recourse  against  the 
consumer.  However,  reverse  mortgages 
that  allow  for  recourse  against  the 
consumer  and  are  not  prohibited  by 
TILA  Section  1 29  (either  because  they 
are  open-end  or  because  they  are  not 
high-cost  reverse  mortgages)  present 
even  greater  consumer  protection 
concerns  than  nonrecourse  reverse 
mortgages.  The  consumer  or  the 
consumer’s  estate  could  be  liable  for 
significantly  more  than  the  home  is 
worth  when  a  reverse  mortgage  that 
allows  for  recourse  against  the 
consumer  becomes'due.  (For  this  reason 
the  proposal  would  modify  §  226.32  to 
preserve  the  current  narrow  exemption 
for  only  reverse  mortgages  that  are 
nonrecourse.)  As  discussed  in  the 
sectipn-by-section  analysis  to 
§  226.33(c)  below,  the  proposed  reverse 
mortgage  disclosures  would  require 
specific  statements  about  the 
consumer’s  liability  under  a  reverse 
mortgage  that  allows  recourse  against 
the  consumer.  The  Board  believes  this 
information,  and  the  other  proposed 
consumer  protections  for  reverse 
mortgages,  are  appropriate  for  all 
reverse  mortgages. 

33(b)  Reverse  Mortgage  Document 
Provided  On  or  With  the  Application 

Based  on  the  results  of  consumer 
testing  and  similar  to  the  Board’s 
August  2009  Closed-End  Mortgage  and 
HELOC  Proposals,  this  proposal  would 
require  creditors  to  provide  consumers 
with  a  Board  publication,  or  a 
substantially  similar  document,  for 
reverse  mortgages.  The  publication, 
entitled  “Key  Questions  to  Ask  about 
Reverse  Mortgage  Loans,”  discusses  how 
a  reverse  mortgage  works  and  describes 
loan  terms  and  conditions  that  are 
important  for  consumers  to  consider 
when  deciding  whether  to  pursue  a 
reverse  mortgage. 

In  addition,  the  document  would 
disclose  to  consumer  that  they  are  not 
obligated  to  purchase  any  other 
financial  product  or  service,  along  with 
explanatory  information.  Proposed 
§  226.40(a),  discussed  in  the  section-by- 
section  analysis  to  that  section  below, 
would  prohibit  a  creditor  or  loan 
originator  from  requiring  a  consumer  to 
purchase  any  financial  or  insurance 
product  as  a  condition  of  obtaining  a 
reverse  mortgage.  The  Board  believes 
that  providing  information  to  consumers 
about  this  protection  will  help  them 
avoid  potential  deception  or 
misunderstanding  about  whether  the 
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purchase  of  an  offered  financial  or 
insurance  product  is  required.  The 
Board  proposes  this  rule  pursuant  to  its 
authority  in  TILA  Section  105(a)  to 
make  adjustments  and  exceptions  to  the 
requirements  in  TILA  to  effectuate  the 
statute’s  purposes,  which  include 
facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uniformed  use  of 
credit.  15  U.S.C.  1601(a),  1604(a). 

The  Board  proposes  to  require 
creditors  to  provide  this  publication  at 
the  time  a  consumer  is  given  an 
application  form  or  before  the  consumer 
pays  a  nonrefundable  fee  (except  a  fee 
for  reverse  mortgage  counseling), 
whichever  is  earlier.  Special  rules  under 
proposed  §  226.33(b)(2)-(4)  for  when  the 
consumer  accesses  an  application  form 
electronically  and  when  the  creditor 
receives  a  consumer’s  application  from 
an  intermediary  agent  or  broker  are 
modeled  after  the  Board’s  TILA 
proposals  for  HELOCs  and  closed-epd 
mortgages.  See  74  FR  43428,  43446- 
43450,  Aug.  26,  2009;  74  FR  43232, 
43268-43269,  Aug.  26,  2009. 

33(c)  Content  of  Disclosures  for  Reverse 
Mortgages 

Current  §  226.33(b)  details  the  content 
of  disclosures  for  reverse  mortgages.  It 
requires  a  notice  that  the  consumer  is 
not  obligated  to  complete  the  reverse 
mortgage  merely  because  the  consumer 
has  received  the  disclosures  or  has 
signed  an  application  as  required  by 
TILA  Section  138(a)(2).  15  U.S.C. 
1648(a)(2).  It  also  requires  an 
itemization  of  loan  terms  and  charges, 
and  disclosure  of  the  age  of  the  youngest 
borrower  and  the  appraised  property 
value.  Finally,  it  requires  a  good  faith 
projection  of  the  total  cost  of  credit  in 
the  form  of  a  table  of  “total-annual-loan- 
cost  rates”  and  an  explanation  of  the 
table. 

Under  the  proposed  rule,  the  content 
of  the  reverse  mortgage  disclosures 
would  be  moved  to  §  226.33(c).  The 
proposed  rule  would  retain  the  no¬ 
obligation  notice  in  §  226.33(c)(1)  and 
would  add  a  requirement  that  if  the 
creditor  provides  space  for  the 
consumer’s  signature,  the  creditor  must 
state  that  the  signature  only  confirms 
receipt  of  the  disclosure  statement. 
Section  226.33(c)(2)  would  require 
certain  identification  information  for  the 
creditor  and  loan  originator.  Section 
226.33(c)(3)  would  require  the 
itemization  of  the  consumer’s  name, 
address,  account  number,  the  age  of 
each  borrower,  and  the  appraised 
property  value.  As  discussed  in  the 
section-by-section  analysis  below,  the 
proposed  rule  would  also  require  a 
number  of  new  disclosures  about 


reverse  mortgages.  The  Board  proposes 
these  new  disclosures  pursuant  to  its 
authority  in  TILA  Section  105(a)  to 
make  adjustments  and  exceptions  to  the 
requirements  in  TILA  to  effectuate  the 
statute’s  purposes,  which  include 
facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uniformed  use  of 
credit. 

Table  of  Total- Annual-Loan-Cost  Rates 

Based  on  consumer  testing  the  Board 
is  proposing  to  replace  the  disclosure  of 
the  table  of  total-annual-loan-cost 
(TALC)  rates  with  other  information  that 
is  likely  to  be  more  meaningful  to  and 
better  understood  by  consumers. 

The  table  of  TALC  rates  is  designed  to 
show'  consumers  how  the  cost  of  the 
reverse  mortgage  varies  over  time  and 
with  house  price  appreciation. 

Generally,  the  longer  a  consumer  keeps 
a  reverse  mortgage  the  lower  the  relative 
cost  will  be  because  the  upfront  costs  of 
the  reverse  mortgage  will  be  amortized 
over  a  longer  period  of  time.  In  addition, 
home-value  appreciation  can  lower  the 
total  cost  of  the  reverse  mortgage  if  the 
consumer  eventually  benefits  from  a 
limitation  on  the  consumer’s  liability, 
such  as  a  nonrecourse  limit. 

In  order  to  show  the  effect  of  time  and 
home-value  appreciation  on  the  cost  of 
the  reverse  mortgage,  current  §  226.33(c) 
requires  a  disclosure  for  three  periods: 
two  years:  the  consumer’s  life 
expectancy;  and  the  consumer’s  life 
expectancy  multiplied  by  1.4.  In 
addition,  creditors  have  the  option  of 
including  a  loan  period  based  on  the 
consumer’s  life  expectancy  multiplied 
by  0.5.  Creditors  must  also  show  TALC 
rates  for  assumed  annual  appreciation 
rates  of  0%,  4%,  and  8%.  As  a  result, 
the  table  of  TALC  rates  must  show  at 
least  nine  TALC  rates  and  may  show 
twelve  TALC  rates.  Usually,  the  TALC 
rates  will  decline  over  time  even  though 
the  total  dollar  cost  of  the  reverse 
mortgage  is  rising  due  to  interest  and 
fees  being  charged  and  added  to  an 
increasing  loan  balance. 

In  the  consumer  testing  conducted  for 
the  Board  on  reverse  mortgage 
disclosures,  participants  were  shown  a 
disclosure  with  the  table  of  TALC  rates 
that  is  currently  required.  Very  few 
consumers  understood  the  table  of 
TALC  rates.’ Although  participants 
seemed  to  understand  the  paragraphs 
explaining  the  TALC  table,  the  vast 
majority  could  not  explain  how  the 
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description  related  to  the  percentages 
shown  in  the  TALC  table.  A  number  of 
participants  could  not  even  attempt  to 
explain  what  the  TALC  table  was. 
showing.  Those  consumers  who 
attempted  to  explain  the  TALC  table 
could  not  explain  why  the  TALC  rates 
were  declining  over  time  even  though 
the  reverse  mortgage’s  loan  balance  was 
rising.  Most  participants  thought  the 
TALC  rates  shown  were  interest  rates, 
and  interpreted  the  table  as  showing 
that  their  interest  rate  would  decrease  if 
they  held  their  reverse  mortgage  for  a 
longer  period  of  time.  When  asked 
whether  the  information  in  the  TALC 
table  would  make  a  reverse  mortgage 
easier  or  more  difficult  to  understand, 
the  vast  majority  of  participants  stated 
that  this  information  would  make  their 
reverse  mortgage  more  difficult  to 
understand.  Consumers,  including  those 
who  currently  have  a  reverse  mortgage 
(and  thus  presumably  received  the 
TALC  disclosure),  consistently  stated 
that  they  would  not  use  the  disclosure 
to  decide  whether  to  obtain  a  reverse 
mortgage. 

These  results  are  consistent  with  the 
Board’s  consumer  testing  of  the  APR  for 
closed-end  mortgages  and  student  loans. 
The  TALC  fates  express  loan  costs  as 
annualized  percentage  rates,  similar  to 
the  closed-end  APR.  Yet  consumer 
testing  conducted  by  the  Board  has 
found  that  the  closed-end  APR — the  cost 
of  credit  expressed  as  a  single 
percentage  rate — is  difficult  for  many 
consumers  to  understand  even  when  an 
explanation  is  provided.  To  understand 
the  table  of  TALC  rates,  not  only  must 
consumers  understand  the  concept  of 
expressing  total  loan  costs  as  an 
annualized  rate,  they  must  further  be 
able  to  evaluate  the  TALC  rates  along 
two  other  dimensions  (time  and  home- 
value  appreciation).  The  consumer 
testing  conducted  for  the  Board  does  not 
indicate  that  simplifying  the  table  of 
TALC  rates,  such  as  by  removing  the 
dimension  of  home-value  appreciation, 
would  materially  improve  consumers” 
understanding  of  the  disclosure. 

Instead,  consumers  consistently 
expressed  a  preference  for  a  disclosure 
providing  total  costs  as  a  dollar  amount. 

For  these  reasons,  the  proposed  rule 
would  remove  the  table  of  TALC  rates 
from  the  reverse  mortgage  disclosure. 
Under  the  Board’s  exception  and 
exemption  authorities  under  TILA 
Sections  105(a)  and  105(f)  the  Board  is 
proposing  to  make  an  exception  to  the 
requirement  in  TILA  Section  138  that 
the  table  of  TALC  rates  be  provided.  The 
Board  believes  that  by  removing  a 
disclosure  that  almost  all  consumers 
found  to  be  unhelpful,  and  that 
appeared  to  be  misleading  to  some,  will 
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effectuate  the  purposes  of  TILA  by 
providing  meaningful  disclosure  of 
credit  terms  to  the  consumer  and 
assisting  consumers  in  avoiding  the 
uninformed  use  of  credit.  The  Board  has 
considered  that  reverse  mortgages  are 
secured  by  the  consumer’s  principal 
dwelling  and  are  likely  to  be  made  for 
relatively  large  amounts.  The  Board  also 
considered  that  reverse  mortgage 
borrowers  may  lack  financial 
sophistication  relative  to  the  complexity 
of  the  reverse  mortgage  transaction,  the 
importance  of  the  credit  and  supporting 
property  to  the  borrower,  and  whether 
the  goal  of  consumer  protection  would 
be  undermined  by  an  exception.  In 
addition,  the  Board  considered  the 
extent  to  which  the  requirement  to 
provide  the  table  of  TALC  rates 
complicates,  hinders,  or  makes  more 
expensive  the  credit  process  for  reverse 
mortgages.  Given  the  importance  of  the 
reverse  mortgage  to  the  borrower  and 
the  fact  that  the  table  of  TALC  rates 
provides  no  meaningful  benefit  in  the 
form  of  useful  information  or  protection, 
the  Board  believes  that  an  exemption  is 
warranted.  As  discussed  below,  the 
Board  is  proposing  new  disclosures  to 
explain  the  total  cost  of  a  reverse 
mortgage  more  effectively  pursuant  to 
its  authority  in  TILA  Section  105(a)  to 
effectuate  the  statute’s  purposes,  which 
include  facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uniformed  use  of 
credit. 

33(c)(4)  Information  about  the  Reverse 
Mortgage 

Proposed  §  226.33(c)(4)  requires  a 
statement  that  the  consumer  does  not 
have  to  repay  the  reverse  mortgage 
while  remaining  in  the  home.  It  would 
also  require  a  description  of  the  types  of 
payments  the  consumer  may  receive, 
such  as  an  initial  advance,  a  monthly 
payment,  or  discretionary  cash  advances 
in  which  the  consumer  controls  the 
timing  of  advances.  This  section  would 
require  a  statement  that  the  consumer 
will  retain  title  to  the  home  and  must 
pay  property  taxes  and  insurance  and 
maintain  the  property.  The  proposal 
also  requires  a  statement  that  the 
consumer  will  have  access  to  the  loan 
funds  and  continue  to  receive  any 
payments  even  if  the  loan’s  principal 
balance  exceeds  the  value  of  the  home, 
as  long  as  the  consumer  does  not 
default.  Finally,  it  would  require  a 
description  of  the  events  that  cause  the 
reverse  mortgage  to  become  due  and 
payable,  and  a  statement  that  the 
consumer  must  repay  the  loan  including 
interest  and  fees  once  such  an  event 
occurs.  In  the  consumer  testing 
conducted  for  the  Board,  many 


consumers  indicated  that  this 
information  was  new  to  them,  and  that 
they  found  it  to  be  important.  The  Board 
proposes  this  rule  pursuant  to  its 
authority  in  TILA  Section  105(a)  to 
make  adjustments  and  exceptions  to  the 
requirements  in  TILA  to  effectuate  the 
statute’s  purposes,  which  include 
facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uniformed  use  of 
credit. 

33(c)(5)  Payment  of  Loan  Funds 

Proposed  §  226.33(c)(5)  requires  an 
itemization  of  the  types  of  payments  the 
creditor  will  make  to  the  consumer.  The 
disclosure  must  include  the  label 
“Initial  Advance”  along  with  the  amount 
of  any  initial  advance  made  to  the 
consumer  at  consummation  or,  in  the 
case  of  an  open-end  reverse  mortgage, 
once  the  consumer  becomes  obligated 
on  the  plan.  See  proposed 
§  226.33(c)(5)(i)(A).  The  disclosure  must 
also  include  a  statement  that  the  funds 
will  be  paid  to  the  consumer  after  the 
consumer  accepts  the  reverse  mortgage. 
In  addition,  the  creditor  must  disclose 
the  amount  of  any  monthly  or  other 
regular  periodic  payment  of  funds 
labeled  “Monthly  Advance,”  and 
include  a  statement  that  the  funds  will 
be  paid  to  the  consumer  each  month 
while  the  consumer  remains  in  the 
home.  See  proposed  §  226.33(c)(5)(i)(B). 
Finally,  the  creditor  must  disclose  any 
amount  made  available  to  the  consumer 
as  discretionary  cash  advances  in  which 
the. consumer  controls  the  timing  of 
advances.  Comment  33(c)(5)-l  clarifies 
that  the  creditor  must  label  this  type  of 
payment  as  a  “Line  of  Credit,”  regardless 
of  whether  the  reverse  mortgage  is 
structured  as  open-end  or  closed-end 
credit.  See  proposed  §  226.33(c)(5)(i)(C). 
The  disclosure  must  also  include  a 
statement  that  the  funds  will  be 
available  to  the  consumer  at  any  time 
while  the  consumer  remains  in  the 
-home.  The  creditor  must  also  disclose 
that  the  consumer  may  change  the  type 
of  pavments,  if  applicable.  See  proposed 
§226'.33(c)(5)(iii). 

In  some  cases,  the  consumer  may  not 
have  chosen  the  types  of  payments  he 
wishes  to  receive  at  the  time  the 
disclosures  are  provided.  In  these  cases, 
the  creditor  must  follow  the  rules  in 
§  226.33(c)(5)(ii)  as  discussed  in 
comment  33(c)(5)-2.  The  creditor  must 
disclose  the  maximum  amount  the 
consumer  could  receive  in  discretionary 
cash  advances.  The  creditor  must  also 
state  that  the  consumer  may  choose  to 
take  some  or  all  of  the  funds  in  an  initial 
advance  or  as  a  monthly  or  periodic 
payment,  as  applicable. 


If  the  creditor  does  not  provide  the 
consumer  with  the  option  to  receive 
funds  as  discretionary  cash  advances, 
the  creditor  must  disclose  the  total 
amount  the  consumer  may  receive  as  an 
initial  advance  and  state  that  the 
consumer  may  choose  to  take  some  or 
all  of  the  funds  in  the  form  of  a  monthly 
or  other  periodic  payment,  if  applicable. 

As  discussed  above  in  the  Introduction 
to  the  section-by-section  analysis  to 
§  226.33,  historically  consumers  have 
tended  to  take  reverse  mortgage 
proceeds  as  a  line  of  credit.  Because  this  • 
has  tended  to  be  the  most  common 
consumer  choice,  the  proposal  would 
require  creditors  to  disclose  how  much 
the  consumer  could  get  through 
discretionary  advances.  If  a 
discretionary  advance  option  is  not 
available  to  the  consumer,  a  disclosure 
of  the  total  amount  the  consumer  could 
get  in  an  initial  advance  would  provide 
the  closest  substitute.  The  Board 
requests  comment  on  other  approaches 
for  disclosing  how  much  the  consumer 
could  receive  if  the  consumer  has  not 
chosen  a  payment  type. 

33(c)(6)  Annual  Percentage  Rate 

33(c)(6)(i)  Open-End  Annual  Percentage 
Rate 

Proposed  §  226.33(c)(6)(i)  is  modeled 
after  §§  226.5b(c)(10)  and  226.6(a)(2)(vi) 
and  the  associated  commentary  in  the 
Board’s  August  2009  HELOC  Proposal, 
which  would  implement  TILA  Section 
127A(a)(l).  See  74  FR  43428,  43472- 
4.3478  and  43501-43502,  Aug.  26,  2009; 

15  U.S.C.  1637a(a)(l).  Accordingly, 
proposed  §  226.33(c)(6)(i)  would  require 
disclosure  of  each  periodic  interest  rate 
applicable  to  the  reverse  mortgage  that 
may  be  used  to  compute  the  finance 
charge  on  an  outstanding  balance, 
expressed  as  an  annual  percentage  rate 
(as  determined  by  §  226.14(b)).  The 
annual  percentage  rates  would  be 
required  to  be  in  at  least  16-point  type, 
except  for:  (1)  any  minimum  or 
maximum  annual  percentage  rates  that 
may  apply:  and  (2)  any  disclosure  of 
rate  changes  set  forth  in  the  initial 
agreement  that  would  not  generally 
apply  after  the  expiration  of  an 
introductory  rate,  such  as  a  rate  that 
would  apply  when  an  employee 
preferred  rate  is  terminated  because  the 
borrower-employee  leaves  the  creditor’s 
employ. 

For  variable  rate  open-end  reverse 
mortgages,  proposed  §  226.33(c)(6)(i)(A) 
would  require  disclosure  of  the  fact  that 
the  annual  percentage  rate  may  change 
due  to  the  variable-rate  feature,  using 
the  term  “variable  rate.”  It  would  require 
an  explanation  of  how  the  annual 
percentage  rate  will  be  determined  by 
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identifying  the  type  of  index  used  and 
the  amount  of  any  margin,  and  the 
frequency  of  changes  in  the  annual 
percentage  rate.  It  would  also  require 
disclosure  of  any  rules  relating  to 
changes  in  the  index  value  and  the 
annual  percentage  rate  and  a  statement 
of  any  limitations  on  changes  in  the 
annual  percentage  rate,  including  the 
minimum  and  maximum  annual 
percentage  rate  that  may  be  imposed.  If 
no  annual  or  other  periodic  limitations 
apply  to  changes  in  the  annual 
percentage  rate,  the  creditor  would  be 
required  to  disclose  a  statement  that  no 
annual  limitation  exists.  In  addition,  the 
proposed  provision  specifies  that  a 
variable  rate  is  considered  accurate  if  it 
is  a  rate  as  of  a  specified  date,  and  was 
in  effect  within  the  last  30  days  before 
the  disclosures  are  provided. 

Finally,  this  proposed  provision  in 
§  226.33(c)(6)(i){A)  would  require 
disclosure  of  the  lowest  and  highest 
value  of  the  index  and  margin  in  the 
past  15  years.  The  Board’s  August  2009 
HELOC  Proposal  would  require  a 
disclosure  of  only  the  lowest  and 
highest  value  of  the  index,  not  the  index 
and  margin.  See  74  FR  43428,  43477, 
Aug.  26,  2009.  The  Board  requests 
comment  on  whether  the  proposed 
reverse  mortgage  disclosure  should 
show  only  the  range  of  the  index  value. 

If  the  initial  rate  is  an  introductory 
rate,  proposed  §  226.33(cK6)(i)(B)  would 
require  the  creditor  to  disclose  the 
introductory  rate  along  with  the  rate 
that  would  otherwise  apply  to  the  plan, 
and  use  the  term  “introductory”  or 
“intro”  in  immediate  proximity  to  the 
introductory  rate.  The  creditor  would 
also  be  required  to  disclose  the  time 
period  during  which  the  introductory 
rate  will  remain  in  effect  and  the  rate 
that  will  apply  after  the  introductory 
rate  expires. 

33(c)(6)(ii)  Closed-End  Annual 
Percentage  Rate 

Proposed  §  226.33(c)(6)(ii)(A)  is 
modeled  after  the  annual  percentage 
rate  disclosure  proposed  by  the  Board  in 
§  226.38(b)  in  the  August  2009  Closed- 
End  Mortgage  Proposal,  which  would 
implement  TILA  Section  128(a)(4).  See 
74  FR  43232,  43296-13298,  Aug.  26„ 
2009;  15  U.S.C.  1638(a)(4).  It  would 
require  disclosure  of  the  annual 
percentage  rate,  using  that  term,  along 
with  the  description,  “overall  cost  of 
this  loan  including  interest  and  fees.” 
The  Board  is  not  proposing  to  include 
the  APR  graph  under  proposed 
§  226.38(b)(2),  the  statement  of  the 
average  prime  offer  rate  under  proposed 
§  226.38(b)(3)  or  the  average  per-period 
savings  from  a  1  percentage  point 
reduction  in  the  APR  under 


§  226.38(b)(4).  Comparisons  to  the 
average  prime  offer  rate  are  not  likely  to 
be  meaningful  to  consumers  because 
reverse  mortgages  may  have  different 
pricing  structures  than  closed-end 
mortgages.  In  addition,  a  statement 
about  the  per-period  savings  from  a  1 
percentage  point  reduction  in  the  APR 
would  not  likely  be  meaningful  because 
the  consumer  does  not  make  regular 
monthly  payments  on  a  reverse 
mortgage. 

In  consumer  testing  conducted  for  the 
Board,  a  common  question  that 
consumers  had  was  whether  reverse 
mortgage  interest  rates  were  fixed  or 
variable.’^!  For  this  reason,  proposed 
§  226.33(c)(6)(ii)(B)  would  require  a 
disclosure  of  whether  the  rate  is  fixed, 
adjustable,  or  a  step-rate.  This  proposal 
is  based  on  proposed  §  226.38(a)(3)(i)  in 
the  Board’s  August  2009  Closed-End 
Mortgage  Proposal  which  would  require 
a  similar  disclosure  of  a  closed-end 
mortgage  loan’s  rate  type.  Proposed 
comment  33(c)(6)(ii)(B)-l  would  refer  to 
proposed  §  226.38(a)(3)  for  guidance  on 
determining  the  rate  type  of  the  reverse 
mortgage. 

Proposed  §  226.33(c)(6)(ii)(C)  is 
modeled  after  proposed  §§  226.38(e)(1) 
and  (e)(2)  in  the  August  2009  Closed- 
End  Mortgage  Proposal  and  would 
require,  if  the  interest  rate  may  increase 
after  consummation,  a  description  of  the 
method  used  to  calculate  the  interest 
rate  and  the  frequency  of  interest  rate 
adjustments.  If  the  interest  rate  that 
applies  at  consummation  is  not  based 
on  the  index  and  margin  that  will  be 
used  to  make  later  interest  rate 
adjustments,  the  description  must 
include  the  time  period  when  the  initial 
interest  rate  expires.  For  a  variable-rate 
mortgage,  any  limitations  on  the 
increase  in  the  interest  rate  would  have 
to  be  disclosed  together  with  a 
statement  of  the  maximum  rate  that  may 
apply  pursuant  to  such  limitations 
during  the  transaction’s  term  to 
maturity.  To  maintain  consistency  with 
the  disclosures  for  open-end  reverse 
mortgages,  §  226.33(c)(6)(ii)(C)  would 
require  disclosure  of  the  lowest  and 
highest  value  of  the  index  in  the  past  15 
years.  The  Board  proposes  this  rule 
pursuant  to  its  authority  in  TILA 
Section  105(a)  to  make  adjustments  and 
exceptions  to  the  requirements  in  TILA 
to  effectuate  the  statute’s  purposes, 
which  include  facilitating  consumers’ 
ability  to  compare  credit  terms  and 


'21  See  ICF  Macro  International,  Inc.,  Design  and 
Testing  of  Truth  in  Lending  Disclosures  for  Reverse 
Mortgages,  9  (July  2010)  available  at  <http:// 
www.federalreserve.gov/newsevents/press/bcreg/ 
bcreg201 008 1 6_Reverse_Mortgage_Report_(  7- 
28)JFINAL).pdf  >. 


helping  consumers  avoid  the  uniformed 
use  of  credit. 

33(c)(6)(iii)  Statement  About  Interest 
Accrual 

Proposed  §  226.33(c)(6)(iii)  would 
require  a  statement  that  interest  charges 
will  be  added  to  the  loan  balance  each 
month  (or  other  applicable  period)  and 
collected  when  the  loan  is  due.  In  the 
consumer  testing  conducted  for  the 
Board,  some  consumers  were  initially 
unsure  as  to  whether  interest  charges 
must  be  paid  each  month  or  are  added 
to  the  loan  balance.  The  proposed 
disclosure  would  clarify  that  interest 
charges  accrue  but  are  not  payable  until 
the  reverse  mortgage  becomes  due  and 
payable.  The  Board  proposes  this  rule 
pursuant  to  its  authority  in  TILA 
Section  105(a)  to  make  adjustments  and 
exceptions  to  the  requirements  in  TILA 
to  effectuate  the  statute’s  purposes, 
which  include  facilitating  consumers’ 
ability  to  compare  credit  terms  and 
helping  consumers  avoid  the  uniformed 
use  of  credit. 

33(c)(7)  Fees  and  Transactions  Costs 

The  Board’s  August  2009  HELOC 
Proposal  requires  disclosure  of  a 
number  of  different  fees  and  transaction 
costs  that  would  apply  to  open-end 
reverse  mortgages  in  the  proposed 
disclosure  table.  However,  for  closed- 
end  mortgages,  the  current  rules  do  not 
require  an  itemization  of  fees  in  the 
segregated  disclosures.  In  addition,  the 
Board’s  August  2009  closed-end 
mortgage  proposal  would  require  only 
disclosure  .of  the  total  settlement 
charges,  but  not  an  itemization,  in  the 
required  disclosure  table. 

For  reverse  mortgages,  however, 
current  §  226.33(b)(3)  requires  an 
itemization  of  charges  to  the  borrower. 
For  this  reason,  and  to  maintain 
consistency  between  the  closed-end  and 
open-end  reverse  mortgage  disclosures, 
proposed  §  226.33(c)(7)  would  require 
disclosure  of  fees  and  transactions  costs 
for  all  types  of  reverse  mortgages.  The 
Board  proposes  this  rule  pursuant  to  its 
authority  in  TILA  Section  105(a)  to 
make  adjustments  and  exceptions  to  the 
requirements  in  TILA  to  effectuate  the 
statute’s  purposes,  which  include 
facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uniformed  use  of 
credit. 

33(c)(7)(i)  Fees  Imposed  by  the  Creditor 
and  Third  Parties  to  Consummate  the 
Transaction  or  Open  the  Plan 

Proposed  §  226.33(c)(7)(i)  is  modeled 
after  §§  226.5b(c)(ll)  and  226.6(a)(2)(vii) 
and  the  associated  commentary  in  the 
Board’s  August  2009  HELOC  Proposal, 
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which  would  implement  TILA  Sections 
127A(a)(3)  and  (a)(4).  See  74  FR  43428, 
43478-43480  and  43502,  Aug.  26,  2009; 
15  U.S.C.  1637a(a)(3)  and  (a)(4).  It 
would  apply  to  open-end  and  closed- 
end  reverse  mortgages. 

Proposed  §  226.33(c)(7)(i)(A)  would 
require  a  disclosure  of  the  total  of  all 
one-time  fees  imposed  hy  the  creditor 
and  any  third  parties  to  open  the  plan, 
stated  as  a  dollar  amount.  For  the  open- 
end  early  disclosures  only,  if  the  exact 
total  of  one-time  fees,  for  account 
opening  is  not  known  at  the  time  the 
disclosures  are  provided,  a  creditor 
would  he  required  to  provide  the 
highest  total  of  one-time  account 
opening  fees  possible  for  the  plan  and 
that  the  costs  may  he  “up  to”  that 
amount. 

Proposed  §  226.33(c)(7)(i)(B)  would 
require  an  itemization  of  all  one-time 
fees  imposed  hy  the  creditor  and  any 
third  parties  to  open  the  plan,  stated  as 
a  dollar  amount,  and  when  such  fees  are 
payable.  For  the  open-end  early 
disclosures  only,  if  the  dollar  amount  of 
a  fee  is  not  known  at  the  time  the 
disclosures  are  provided,  the  creditor 
would  be  required  to  provide  a  range  for 
the  fee.  For  the  open-end  account¬ 
opening  disclosures,  the  creditor  would 
be  required  to  provide  the  exact 
amounts  of  such  fees.  See  proposed 
comment  33(c)(7)(i)-l.ii.  (Creditors  will 
know  the  amount  of  the  fees  at  the  time 
they  make  the  open-end  account¬ 
opening  disclosures.)  For  the  closed-end 
disclosures,  creditors  must  make  good 
faith  estimates  of  the  disclosures  as 
required  by  §  226.19(a)(1)  and  must 
provide  a  final  disclosure  before 
consummation.  See  proposed 
§  226.33(d)(3). 

33(c)(7)(ii)  Fees  Imposed  by  the  Creditor 
for  Availability  of  the  Reverse  Mortgage 

Proposed  §  226.33(c)(7)(ii)  is  modeled 
after  §§  226.5b(c)(12)  and 
226.6(a)(2)(viii)  and  the  associated 
commentary  in  the  Board’s  August  2009 
HELOC  Proposal.  See  74  FR  43428, 
43480-43481,  43499,  Aug.  26,  2009. 

This  proposed  provision  would  apply  to 
open-end  and  closed-end  reverse  i 

mortgages.  It  would  require  disclosure 
of  all  monthly  or  other  periodic  fees  that 
may  be  imposed  by  the  creditor  for  the 
availability  of  the  reverse  mortgage, 
including  any  fee  based  on  activity  or 
inactivity;  how  frequently  the  fee  will 
be  imposed;  and  the  annualized  amount 
of  the  fee.  It  would  also  require 
disclosure  of  all  costs  and  charges  to  the 
consumer  that  may  be  imposed  by  the 
creditor  on  a  regular  periodic  basis  as 
part  of  the  reverse  mortgage,  such  as  a 
servicing  fee  or  mortgage  insurance 
premium.  The  proposed  section  would 


also  require  a  disclosure  labeled 
“Monthly  Interest  Charges”  (or  other 
applicable  period)  of  the  interest  rate.  In 
consumer  testing  conducted  for  the 
Board  some  consumers  believed  that 
interest  charges  would  be  payable  on  a 
monthly  basis. ^22  Therefore,  the 
proposal  would  include  monthly 
interest  charges  with  other  monthly 
charges  to  emphasize  that  interest 
charges,  like  other  monthly  fees,  are 
added  to  the  loan  balance  along  with 
other  charges. 

33(e)(7)(iii)  Fees  Imposed  by  the 
Creditor  for  Early  Termination  of  the 
Reverse  Mortgage 

Proposed  §  226.33(c)(7)(iii)  is 
modeled  after  §§  226.5b(c)(13)  and 
226.6(a)(2)(ix)  and  the  associated 
commentary  in  the  Board’s  August  2009 
HELOC  Proposal.  See  74  FR  43428, 
43481,  43499,  Aug.  26,  2009.  This 
proposed  provision  would  apply  to 
open-end  and  closed-end  reverse 
mortgages.  It  would  require  disclosure 
of  any  fee  that  may  be  imposed  by  the 
creditor  if  the  consumer  terminates  the 
reverse  mortgage,  or  prepays  the 
obligation  in  full,  prior  to  the  scheduled 
maturity. 

33(c)(7)(iv)  Statement  About  Other  Fees 

Proposed  §  226.33(c)(7)(iv)  is  modeled 
after  §§  226.5b(c)(14)  and  226.6(a)(2)(xv) 
and  the  associated  commentary  in  the 
Board’s  August  2009  HELOC  Proposal. 
See  74  FR  43428,  43481-43482  and 
43503,  Aug.  26,  2009.  This  proposed 
provision  would  apply  to  open-end  and 
closed-end  reverse  mortgages.  It  would 
require  a  statement  that  other  fees  may 
apply.  For  the  early  open-end 
disclosures,  the  creditor  would  be 
required  to  disclose  either  a  statement 
that  the  consumer  may  receive,  upon 
request,  additional  information  about 
fees  applicable  to  the  plan,  or  if  the 
additional  information  about  fees  is 
provided  with  the  table,  reference  that 
the  information  is  enclosed  with  the 
table.  For  closed-end  and  account¬ 
opening  disclosures  the  creditor  would 
be  required  to  provide  a  reference  to  the 
reverse  mortgage  agreement. 

33(c)(7)(v)  Transaction  Requirements 

Proposed  §  226.33(c)(7)(v)  is  modeled 
after  §§  226.5b(c)(l6)  and 
226.6(a)(2)(xvii)  and  the  associated 
commentary  in  the  Board’s  August  2009 
HELOC  Proposal.  See  74  FR  43428, 
43482  and  43503,  Aug.  26,  2009.  It 


122  See  IGF  Macro  International,  Inc.,  Design  and 
Testing  of  Truth  in  Lending  Disclosures  for  Reverse 
Mortgages,  25,  33  (July  2010)  available  at  http:// 
ivww.federalreserve.gov/newsevents/press/bcreg/ 
bcreg20 10081 6_Reverse_Mortgage_Report_(  7- 
28UFINAL).pdf 


would  require  a  disclosure  of  any 
limitations  on  the  number  of  extensions 
of  credit  and  the  amount  of  credit  that 
may  be  attained  during  any  time  period, 
as  well  as  any  minimum  draw 
requirements.  This  proposed  provision 
would  apply  to  open-end  and  closed- 
end  reverse  mortgages.  Proposed 
§  226.33(c)(7)(v)  would  not  require  the 
disclosure  of  any  minimum  outstanding 
balance  because  such  a  requirement  is 
unlikely  to  apply  to  reverse  mortgages. 
The  Board  requests  comment  on 
whether  such  requirements  may  apply 
to  reverse  mortgages  and  therefore 
should  be  disclosed. 

33(c)(8)  Loan  Balance  Growth 

In  place  of  the  table  of  TALC  rates 
currently  required  by  §  226.33,  proposed 
§  226.33(c)(8)  requires  a  table  that 
demonstrates  how  the  reverse  mortgage 
balance  grows  over  time.  For  the  reasons 
discussed  above  in  this  section-by- 
section  analysis,  this  information  is 
expressed  as  dollar  amounts  rather  than 
as  annualized  loan  cost  rates.  The 
creditor  must  provide  three  items  of 
information:  (1)  The  sum  of  all  advances 
to  and  for  the  benefit  of  the  consumer, 
including  any  payments  that  the 
consumer  will  receive  from  an  annuity 
that  the  consumer  purchases  along  with 
the  reverse  mortgage;  (2)  the  sum  of  all 
costs  and  charges  owed  by  the 
consumer,  including  the  costs  of  any 
annuity  the  consumer  purchases  along 
with  the  reverse  mortgage;  and  (3)  the 
total  amount  the  consumer  would  be 
required  to  repay.  See  proposed 
§  226.33(c)(8)(ii)(A)-(C).  This 
information  must  be  provided  for  each 
of  three  assumed  loan  periods  of  1  year, 

5  years,  and  10  years. 

The  current  TALC  disclosure  requires 
TALC  rates  based  on  three  different 
property-value  appreciation 
assumptions,  but  consumers  in  the 
Board’s  consumer  testing  found  these 
disclosures  confusing  and  unhelpful. 
Thus,  the  proposed  loan  balance  table 
would  not  require  disclosure  based  on 
varying  appreciation  rates  (with  the 
exception  of  reverse  mortgages  that 
include  a  shared  equity  or  shared 
appreciation  feature  discussed  below). 
The  Board  tested  various  alternatives  in 
both  dollar  amount  and  graphical  forms 
to  attempt  to  show  the  impact  that  home 
price  appreciation  had  on  the  cost  of  the 
reverse  mortgage.  Many  consumers  did 
not  understand  those  disclosures  and 
those  who  did  found  them  not  to  be 
useful.  In  addition,  many  consumers  did 
not  understand  that  the  time  periods 
used  on  the  TALC  form  were  based  on 
assumptions  about  their  life  expectancy. 
Consumers  expressed  a  preference  for 
figures  based  on  standardized  time 
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periods  such  as  one  year,  five  years  and 
ten  years.  The  Board  requests  comment 
on  whether  other  time  periods  would  be 
more  appropriate. 

Annuities.  Under  TILA  Section  138, 
the  projected  total  cost  of  a  reverse 
mortgage  used  to  calculate  the  TALC 
rates  includes  “the  costs  of  any 
associated  annuity  that  the  consumer 
elects  or  is  required  to  purchase  as  part 
of  the  reverse  mortgage  transaction.”  15 
U.S.C.  1648.  In  addition,  the  payments 
to  the  consumer  include  “the  annuity 
payments  received  by  the  consumer  and 
financed  from  the  proceeds  of  the  loan, 
instead  of  the  proceeds  used  to  finance 
the  annuity.”  15  U.S.C.  1648.  Proposed 
§  226.40(a)  prohibits  a  creditor  from 
requiring  a  consumer  to  purchase  any 
financial  or  insurance  product, 
including  an  annuity,  as  a  condition  of 
obtaining  a  reverse  mortgage.  Under  the 
safe  harbor  for  compliance  in  proposed 
§  226.40(a)(2),  a  creditor  is  deemed  to 
comply  with  the  prohibition  on  required 
purchases  of  financial  or  insurance 
products  if,  among  other  things,  the 
reverse  mortgage  transaction  is 
completed  at  least  10  calendar  days 
before  the’purchase  of  another  product. 
Accordingly,  comment  33(c)(l)-2, 
which  clarifies  that  annuity  costs  are  a 
cost  to  the  consumer,  would  be 
redesignated  as  comment  33(c)(8)-2  and 
revised  to  remove  references  to 
“required”  purchases  of  an  annuity.  It 
would  also  clarify  that  the  cost  of  an 
annuity  purchased  after  the  reverse 
mortgage  transaction  is  complete,  in 
accordance  with  the  safe  harbor  in 
§  226.40(a)(2),  would  not  be  considered 
a  cost  to  the  consumer. 

Similarly,  payments  from  an  annuity 
that  the  consumer  pmchases  after  the 
reverse  mortgage  transaction  is 
complete,  in  accordance  with  the  safe 
harbor,  w'ould  not  be  required  to  be 
disclosed  as  the  advances  to  the 
consumer.  The  Board  believes  that 
requiring  disclosure  of  the  cost  of  an 
annuity  that  the  consumer  will  not  "be 
obligated  to  purchase  until  at  least  10 
days  after  the  reverse  mortgage 
transaction  is  complete  would  be 
impractical.  A  creditor  may  not  know 
whether  the  consumer  plans  to  purchase 
the  annuity,  and  even  if  the  consumer, 
indicates  intent  to  purchase  an  annuity, 
the  consumer  may  decide  not  to  do  so. 

In  addition,  a  disclosure  that  includes 
the  cost  of  an  annuity  that  the  consumer 
is  not  obligated  to  purchase  may 
confuse  the  consumer  about  whether  the 
purchase  is,  in  fact,  optional  and  about 
the  amount  of  the  reverse  mortgage 
payments  the  consumer  will  receive. 

Conversely,  if  the  consumer 
voluntarily  purchases  an  annuity  along 
with  a  reverse  mortgage,  and  the 


creditor  does  not  follow  the  safe  harbor 
in  §  226.40(a)(2),  the  amount  paid  by  tlie 
consumer  to  purchase  the  annuity 
would  be  included  as  a  cost  to  the 
consumer  regardless  of  whether  the 
annuity  is  purchased  from  the  creditor 
or  a  third  party.  The  examples  used  in 
the  current  commentary  w'ould  be 
retained  to  clarify  that  this  includes  the 
cost  of  an  annuity  the  creditor  offers, 
arranges,  or  assists  the  consumer  in 
purchasing,  or  that  the  creditor  is  aware 
that  the  consumer  is  purchasing  as  part 
of  the  transaction.  In  addition,  the 
advances  that  the  consumer  will  receive 
from  the  annuity  must  be  disclosed  as 
the  advances  to  the  consumer,  rather 
than  the  proceeds  used  to  finance  the 
annuity.  The  Board  requests  comment 
on  the  circumstances  under  which  the 
cost  of,  and  payments  from,  an  annuity 
should  be  included  in  the  loan  balance 
table  in  §  226.33(c)(8). 

All  costs  and  charges.  Comment 
33(c)(l)-l  would  be  redesignated  as 
comment  33(c)(8)-l.  This  comment 
clarifies  that  all  costs  and  charges  to  the 
consumer  that  are  incurred  in  a  reverse 
mortgage  are  included  in  the  loan 
balance  table  whether  or  not  the  cost  or 
charges  are  finance  charges  under 
§226.4.  Comment  33(c)(l)-3  would  be 
redesignated  as  comment  33(c)(8)-3  and 
would  clarify'  that  costs  incurred  in 
connection  with  the  sale  or  transfer  of 
the  property  subject  to  the  reverse 
mortgage  are  not  included  in  the  costs 
to  the  consumer.  Comment  33(c)(2)-l 
would  be  redesignated  as  comment 
33(c)(8)-4  and  would  clarify  that  the 
disclosure  of  the  amount  advanced  to 
the  consumer  should  not  reflect 
contingent  payments  in  which  a  credit 
to  the  outstanding  loan  balance  or 
payment  to  the  consumer’s  estate  is 
made  upon  the  occurrence  of  an  event, 
such  as  a  “death  benefit”  payable  if  the 
consumer’s  death  occurs  within  a 
certain  period  of  time. 

Limits  on  liability.  Comment  33(c)(4)- 
1  would  be  redesignated  as  comment 
33(c)(8)-7  and  would  clarify'  that  a 
creditor  would  have  to  include  any 
limitation  on  the  consumer’s  liability, 
such  as  a  nonrecourse  limit  or  equity 
conservation  agreement,  in  the 
disclosure  of  the  amount  owed  by  the 
consumer.  The  Board  requests  comment 
on  whether  the  amount  owed  by  the 
consumer  should  reflect  such 
limitations  on  the  consumer’s  liability 
since  the  proposed  disclosures  would 
not  be  based  on  any  assumed  home- 
value  appreciation  and  thus  may 
understate  the  consumer’s  eventual 
liability. 

Net  proceeds  from  sale  of  home. 
Comment  33(c)(4)-2  would  be 
redesignated  as  comment  33(c)(8)-8  and 


would  clarify  that  if  the  contract 
specifies  that  the  consumer’s  liability 
will  be  limited  to  the  “net  proceeds”  of 
the  sale  of  the  home,  but  does  not 
specify  a  percentage  for  the  “net 
proceeds”  liability,  for  purposes  of  the 
disclosure  of  the  amount  the  consumer 
w'ill  be  required  to  repay  under 
§  226.33(c)(8)(ii)(C),  a  creditor  must 
assume  that  the  costs  associated  with 
selling  the  property  will  equal  7  percent 
of  the  projected  sale  price.  The  Board 
requests  comment  on  whether  the  7 
percent  assumption  is  still  appropriate. 
The  Board  also  requests  comment  on 
whether  any  assumption  for  the  “net 
proceeds”  amount  should  be  used,  or 
whether,  for  simplicity,  the  total  amount 
owed  by  the  borrower  should  be  shown 
as  limited  by  the  appraised  value  of  the 
home. 

Set-asides.  Comment  33(c)(8)-9 
would  clarify  that  if  the  creditor  sets 
aside  a  portion  of  the  loan  amount  for 
the  benefit  of  the  consumer,  such  as  for 
making  required  repairs  to  the  dw'elling, 
the  creditor  must  treat  the  entire  amount 
of  the  set-aside  as  advanced  to  the 
consumer.  For  example,  if  the  creditor 
estimates  of  repairs  will  cost  $1000  but 
sets  aside  $1500  (150%  of  the  estimated 
cost  of  repairs),  the  entire  $1500  amount 
of  the  repair  set-aside  is  considered  an 
advance  for  the  benefit  of  the  consumer. 
The  Board  requests  comment  on 
whether  a  different  assumption  should 
be  used  when  disclosing  the  amount 
advanced  to  the  consumer  under  a 
repair  set-aside. 

Assumptions  used  to  calculate  loan 
balance  growth.  Proposed 
§  226.33(c)(8)(i)  requires  creditors  to 
base  the  disclosures  of  the  loan  balance 
growth  on  a  number  of  assumptions. 
First,  the  creditor  would  have  to  base 
the  loan  balance  growth  table  on  the 
initial  interest  rate  in  effect  at  the  time 
the  disclosures  are  provided  and  assume 
that  the  consumer  does  not  make  any 
repayments  during  the  term  of  the 
reverse  mortgage.  The  creditor  would 
also  have  to  assume  that  all  closing  and 
other  consumer  costs  are  financed  by 
the  creditor  unless  the  creditor  and 
•consumer  have  agreed  otherwise.  The 
Board  requests  comment  on  whether 
these  or  other  assumptions  should  be 
used. 

Amount  the  consumer  will  owe — 
shared  equity  or  appreciation.  In  reverse 
mortgages  without  a  shared  appreciation 
or  equity  feature,  the  creditor  would 
have  to  assume  that  the  dwelling’s  value 
does  not  change.  However,  if  the 
creditor  is  entitled  by  contract  to  any 
shared  appreciation  or  equity,  the 
creditor  must  assume  the  dwelling’s 
value  increases  by  4  percent  per  year 
and  include  the  shared  appreciation  in 
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the  disclosure  of  the  total  amount  the 
consumer  would  be  required  to  repay. 
Comment  33(c)(3)-l  would  be 
redesignated  as  comment  33(cK8)-5  and 
revised  to  clarify  that  any  shared 
appreciation  or  equity  that  the  creditor 
is  entitled  to  receive  pursuant  to  the 
legal  obligation  must  be  included  in  the 
amount  the  consumer  will  owe. 

Comment  33{cK8)-6  clarifies  that 
because  the  cost  to  the  consumer  must 
reflect  the  shared  appreciation,  the 
creditor  must  use  the  4  percent 
appreciation  assumption.  The  4  percent 
appreciation  assumption  is  currently 
used  as  the  middle  appreciation 
assumption  in  the  TALC  disclosure.  The 
Board  requests  comment  on  whether  a 
different  appreciation  assumption 
should  be  used,  whether  a  uniform 
appreciation  assumption  should  be  used 
regardless  of  whether  the  reverse 
mortgage  has  a  shared  appreciation 
feature,  or  whether  the  shared  ^ 
appreciation  feature  should  not  be 
reflected  in  the  total  amount  the 
consumer  will  owe  and  disclosed  only  - 
under  the  separate  disclosure  proposed 
in  §226.33(c)(8)(iv). 

Type  of  payments  selected  by 
consumer.  The  loan  balance  growth 
table  would  also  be  based  on  the  type 
of  payments  selected  by  the  consumer 
as  disclosed  in  §  226.33(c)(5).  In  some 
cases,  the  consumer  may  have  a  portion 
of  the  loan  amount  available  for 
discretionary  cash  advances,  such  for  a 
line  of  credit.  In  these  instances  the 
creditor  must  make  an  assumption 
about  how  much  the  consumer  will 
draw  over  time.  Under  the  proposal,  if 
the  consumer  has  elected  to  receive  an 
initial  advance,  periodic  payments,  or 
some  combination  of  the  two  that 
accounts  for  50  percent  or  more  of  the 
principal  loan  amount  available  to  the 
consumer,  the  creditor  must  assume  that 
the  consumer  takes  no  further  advances. 
Otherwise,  the  creditor  must  assume 
that  the  entire  available  principal  loan 
amount  is  advanced  to  the  consumer  at 
closing,  or  in  the  case  of  an  open-end 
reverse  mortgage  when  the  consumer 
becomes  obligated  under  the  plan. 

Comment  33(c)(8)-10.ii  provides  two 
examples.  The  first  example  assumes  a 
reverse  mortgage  with  a  principal  loan 
amount  of  $105,000  and  creditor- 
finance  closing  costs  of  $5,000,  leaving 
an  available  loan  amount  of  $100,000. 
The  consumer  elects  to  take  $25,000  in 
an  initial  advance  and  have  $25,000 
paid  out  in  the  form  of  regular  monthly 
advances,  for  a  total  of  $50,000.  The 
consumer  chooses  to  leave  the 
remaining  $50,000  in  the  line  of  credit. 
Because  the  initial  advance  and  the 
monthly  payments  accounts  for  50 
percent  of  the  available  principal 


amount  the  creditor  must  assume  that 
the  consumer  takes  no  advances  from 
the  line  of  credit.  The  second  example 
assumes  that  the  consumer  elects  to  take 
$24,000  in  an  initial  advance,  have 
$25,000  paid  in  the  form  of  regular 
monthly  advances,  and  leave  $51,000  in 
a  line  of  credit.  Because  the  initial 
advance  and  the  monthly  payments 
account  for  less  than  50  percent  of  the 
principal  loan  amount,  the  creditor 
must  assume  that  the  consumer  draws 
all  $51,000  from  the  line  of  credit  at 
closing. 

In  the  consumer  testing  conducted  for 
the  Board,  consumers  were  shown 
reverse  mortgage  disclosures  that 
included  an  initial  advance,  monthly 
payments,  and  a  line  of  credit. 
Consumers  were  shown  disclosures  that 
assumed  hypothetical  periodic  advances 
from  the  line  of  credit  and  disclosures 
that  assumed  no  advances  from  the  line 
of  credit.  Consumers  initially  found  a 
disclosure  with  a  hypothetical  line  of 
credit  draw  to  be  confusing.  They 
understood  that  the  costs  of  the  reverse 
mortgage  would  be  higher  if  the 
consumer  drew  funds  from  the  line  of 
credit  and  did  not  find  the  hypothetical 
amounts  to  be  meaningful. 

In  some  cases  however,  the  consumer 
may  choose  to  have  most  of  the  reverse 
mortgage  principal  amount  remain  in  a 
line  of  credit  and  take  only  a  small 
initial  advance  or  monthly  payment.  In 
these  instances,  a  disclosure  of  total  cost 
of  the  reverse  mortgage  may  not  provide 
the  consumer  with  sufficient 
information  to  judge  the  eventual  costs 
of  future  draws  from  a  line  of  credit. 

The  current  disclosure  of  the  table  of 
TALC  rates  requires  the  creditor  to 
assume  in  all  cases  that  the  consumer 
draws  50  percent  of  the  line  of  credit  at 
closing  and  obtains  no  additional 
extensions  of  credit.  See  Appendix 
K(b)(9).  The  Board’s  August  2009 
HELOC  Proposal  would  require  the 
creditor  to  assume  that  the  consumer 
draws  the  full  credit  line  at  account 
opening  and  does  not  obtain  any 
additional  extension  of  credit.  74  FR 
43428,  43534,  Aug.  26,  2009.  In 
addition,  under  some  reverse  mortgages, 
including  HECMs,  the  credit  limit  on 
the  unused  portion  of  a  consumer’s  line 
of  credit  grows  over  time.  The  current 
disclosures  do  not  take  such  as  feature 
into  account  because  they  assume  that 
the  consumer  takes  only  an  initial  line 
of  credit  draw.  The  proposed 
disclosures  also  would  not  reflect  a 
credit  line  growth  feature  because 
consumers  in  consumer  testing  found  a 
relatively  simple  hypothetical 
disclosure  that  assumed  yearly  $1500 
draws  on  a  line  of  credit  to  be 
confusing.  The  Board  requests  comment 


on  whether  a  different  assumption 
should  be  used  for  reverse  mortgages 
that  allows  the  consumer  to  take 
discretionary  cash  advances.  For 
example,  the  Board  requests  comment 
on  whether  the  creditor  should  assume 
that  the  consumer  draws  the  entire 
amount  at  closing  or  at  account  opening 
in  all  cases,  or  whether  the  creditor 
should  demonstrate  a  credit  line  growth 
feature. 

Additional  disclosures  for  shared 
equity  or  shared  appreciation.  Proposed 
§  226.33(c)(8)  would  also  require  ' 
additional  disclosures  for  reverse 
mortgages  with  shared  equity  or  shared 
appreciation  features.  The  creditor 
would  be  required  to  disclose  a 
statement  and  a  numerical  example 
based  on  a  hypothetical  $100,000 
increase  in  the  home’s  value  under  the 
heading,  “Shared  Equity”  or  “Shared 
Appreciation.”  Comment  33(c)(8)-ll 
provides  an  example.  For  example,  if 
the  creditor  is  entitled  by  contract  to  25 
percent  of  any  appreciation  in  the  value 
of  the  dwelling,  the  creditor  may  state, 
“This  loan  includes  the  Shared 
Appreciation  Agreement,  which  means 
that  we  will  be  entitled  to  25  percent  of 
any  profit  made  between  when  you 
accept  the  loan  and  the  sale  or  refinance 
your  home.  For  example,  if  your  home 
were  worth  $100,000  more  when  the 
loan  becomes  due  than  it  is  worth  today, 
you  would  owe  us  an  additional  $25,000 
on  the  loan."  Proposed  comment 
33(c)(8)-ll,  emphasis  added.  In  the 
consumer  testing  conducted  for  the 
Board,  the  numerical  example  based  on 
a  $100,000  hypothetical  increase  in  the* 
home’s  value  clearly  explained  the 
potential  costs  to  consumers.  The  Board 
requests  comment  on  whether  another 
hypothetical  amount  should  be  used 
that  could  better  help  consumers  to 
understand  the  percentage  calculation. 

33(c)(9)  Statements  About  Repayment 
Options 

The  proposed  rule  requires  statements 
explaining  the  consumer’s  repayment 
options.  Under  proposed 
§  226.33(c)(9)(i),  the  creditor  would  be 
required  to  state  that  once  the  loan 
becomes  due  and  payable,  the  consumer 
or  consumer’s  heirs  may  pay  the  loan 
balance  in  full  and  keep  the  home,  or 
sell  the  home  and  use  the  proceeds  to 
pay  off  the  loan.  For  nonrecourse 
transactions,  the-creditor  would  also  be  . 
required  to  state  that  if  the  home  sells 
for  less  than  the  consumer  owes,  the 
consumer  will  not  be  required  to  pay 
the  difference  and  that  if  the  home  sells 
for  more  than  the  consumer  owes,  the 
difference  will  be  given  to  the  consumer 
or  the  consumer’s  heirs.  See  proposed 
§  226.33(c)(9)(ii)(A)  and  (B).  If  the 
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reverse  mortgage  includes  a  shared 
equity  or  shared  appreciation  feature, 
the  creditor  must  state  that  the  creditor 
will  deduct  any  shared  appreciation  or 
equity  before  paying  the  remaining 
hinds  to  the  consumer  or  the 
■consumer’s  heirs.  For  transactions  that 
allow  recourse  against  the  borrower,  the 
creditor  would  be  required  to  state  that 
the  consumer  or  the  consumer’s  estate  . 
will  be  required  to  repay  the  entire 
amount  of  the  loan,  even  if  the  home 
sells  for  less  than  the  consumer  owes. 

See  proposed  §  226.33(c)(9)(iii). 

33(c)(10)  Statements  About  Risks 
Proposed  §  226.33(c)(10)  requires  the 
creditor  to  provide  a  number  of 
disclosures  about  risks  and  possible 
actions  by  the  creditor.  Under  this 
provision,  the  creditor  would  have  to 
state  that  the  reverse  mortgage  will  be 
secured  by  the  consumer’s  home, 
implementing  TILA  Sections  127A(a)(5) 
{for  open-end  credit)  and  128(a)(9)  (for 
closed-end  credit).  15  U.S.C. 

1637a(a)(5);  15  U.S.C.  1638(a)(9).  The 
creditor  would  also  have  to  state  the 
possible  actions  it  could  take,  including 
foreclosing  on  the  home  and  requiring 
the  consumer  to  leave  the  home;  stop 
making  periodic  payments  to  the 
consumer,  if  applicable;  prohibit 
additional  extensions  of  credit,  if 
applicable;  terminate  the  reverse 
mortgage  and  require  payment  of  the 
outstanding  balance  in  a  single  payment 
and  impose  fees  on  termination;  and 
implement  changes  in  the  reverse 
mortgage. 

•The  creditor  would  also  be  required  to 
describe  the  conditions  under  which  it 
could  take  these  actions  including,  as 
applicable,  if  the  consumer  fails  to 
maintain  the  collateral;  if  the  consumer 
ceases  to  use  the  dwelling  as  his 
principal  dwelling  (including  any 
residency  time  period  that  will  be  used 
to  determine  whether  the  dwelling  is 
the  consumer’s  principal  dwelling,  such 
as  if  the  consumer  is  not  in  the  home 
for  12  consecutive  months);  and  the 
consumer’s  failure  to  pay  property  taxes 
or  maintain  homeowner’s  insurance. 
Comment  33(c)(10)-l  would  clarify  for 
open-end  reverse  mortgages  that  if 
changes  may  occur  under 
§  226.5b(f)(3)(i)-(v)  as  proposed  in  the 
Board’s  August  2009  HELOC  Proposal,  a 
creditor  must  state  that  the  creditor  can 
make  changes  to  the  plan.^^-i 

33(c)(ll)  Additional  Inforqiation  and 
Web  Site 

Under  propo.sed  §  226.33{c)(ll), 
creditors  would  be  required  to  state  that 
if  the  consumer  does  not  understand 


See  74  FR  43428,  43487-43489,  Aug.  26,  2009. 


any  disclosure,  the  consumer  should  ask 
questions  and  include  a  statement  that 
the  consumer  may  obtain  additional 
information  at  the  Web  site  of  the 
Federal  Reserve  Board  and  a  reference 
to  that  Web  site.  The  August  2009 
Proposals  for  Closed-End  Mortgages  and 
HELOCs  contain  similar  requirements. 
The  Board  proposes  this  rule  pursuant 
to  its  authority  in  TILA  Section  105(a) 
to  effectuate  the  statute’s  purposes, 
which  include  facilitating  consumers’ 
ability  to  compare  credit  terms  and 
helping  consumers  avoid  the  uniformed 
use  of  credit. 

33(c)(12)  Additional  Early  Disclosures 
for  Open-End  Reverse  Mortgages 

As  discussed  above,  TILA  Section 
138,  implemented  by  current 
§  226.31(a),  requires  HELOC  or  closed- 
end  mortgage  'TILA  disclosures  to  be 
provided  for  reverse  mortgages, 
including  the  early  HELOC  disclosures 
(required  by  §  226.5b),  the  account¬ 
opening  HELOC  disclosures  (required 
by  §  226.6),  and  the  closed-end 
disclosures  (required  by  §§  226.18  and 
19).  15  U.S.C.  1648.  While  the  Board  is 
proposing  to  consolidate  the  disclosure 
content  for  reverse  mortgages  as  much 
as  possible  into  proposed  §  226.33(c)(1) 
through  (11),  some  of  the  content  for 
each  of  the  disclosures  differs. 
Accordingly,  proposed  §  226.33(c)(12) 
through  (14)  would  require  specific 
disclosures  for  the  open-end  early 
reverse  mortgage  disclosures,  the  open- 
end  account-opening  disclosures,  and 
the  closed-end  disclosures,  respectively. 

Comparison  to  the  August  2009  HELOC 
Proposal 

A  number  of  disclosures  applicable  to 
HELOCs  do  not  apply  to,  or  are  not 
meaningful  for,  reverse  mortgages.  A 
number  of  other  required  disclosures, 
however,  are  applicable  to  and 
meaningful  for  reverse  mortgages  and 
therefore  are  iiicluded  in  proposed 
§  226.33(c),  which  sets  forth  the 
required  content  for  all  reverse  mortgage 
disclosures. 

Disclosures  required  in  §  226.33(c). 
First,  the  ideritification  information  and 
no-obligation  statement  in  proposed 
§  226.5b(c)(l),  (2),  and  (3)  would  be 
required  by  proposed  §  226.33(c)(1),  (2) 
and  (4)(i)  for  reverse  mortgages.  Second, 
TILA  Section  127A{a){5)  requires  the 
creditor  to  disclose  that  the  creditor  will 
■acquire  a  security  interest  in  the 
consumer’s  dwelling  and  that  loss  of  the 
dwelling  may  occur  in  the  event  of 
default.  Proposed  §  226.33(c)(4)  and 
(c)(10)  would  implement  this  provision. 
15  U.S.C.  1637a(a)(5). 

TILA  Section  127A(a)(8)  requires  a 
disclosure  of  HELOC  repayment  options 


and  would  be  implemented  by  proposed 
§  226.5b(c){9)  under  the  Board’s  August 
2009  HELOC  Proposal.  15  U.S.C. 
1637a(a)(8).  The  HELOC  proposal 
contains  a  number  of  disclosures  related 
to  minimum  payments  during  a  draw 
period  and  repayment  period  for 
HELOCs  that  would  not  be  applicable  or 
meaningful  to  reverse  mortgage 
consumers.  For  reverse  mortgages, 
proposed  §  226.33(c)(4),  (c)(8),  and  (c)(9) 
would  implement  TILA  Section 
127A(a)(8).  These  provisions  would 
require  disclosures  of  reverse  mortgage 
repayment  options  by  describing  the 
circumstances  under  which  the  reverse 
mortgage  jnay  become  due  and  payable 
and  providing  the  consumer  with  a  table 
showing  how  much  the  consumer 
would  be  required  to  repay  under 
different  assumed  loan  terms. 

TILA  Section  127A(a)(9), 
implemented  by  current 
§  226.5b(d)(5)(iii),  requires  an  example 
based  on  a  Si 0,000  outstanding  balance 
and  a  recent  APR,  showing  the 
minimum  periodic  payments,  the 
amount  of  any  balloon  payment,  and  the 
time  it  would  take  to  repay  the  $10,000 
outstanding  balance  if  the  consumer 
made  only  those  payments  and  obtained 
no  aSditional  extensions  of  credit.  15 
U.S.C.  1637a(a)(9).  Proposed 
§  226.33(c)(8)  would  implement  this 
provision  with  some  modifications. 
Consumers  make  only  one  payment  on 
a  reverse  mortgage  and  the  timing  of 
that  single  payment  is  generally 
unknown.  Thus,  for  reverse  mortgages, 
the  disclosure  contemplated  by  TILA 
Section  127A(a)(9)  requires  using  not 
only  a  hypothetical  balance  of  $10,000, 
but  also  an  assumed  loan  period. 
Consequently,  the  information  provided 
to  consumers  is  likely  to  be  less  useful 
because  it  may  not  accurately  reflect 
either  the  timing  or  the  amounts  of  their 
eventual  repayment  on  a  reverse 
mortgage.  Proposed  §  226.33(c)(8)  would 
require  a  disclosure  of  the  loan  balance 
growth  over  different  assumed  periods 
using  the  consumer’s  actual  reverse 
mortgage  rather  than  a  hypothetical 
$10,000  balance.  The  Board  proposes 
this  rule  pursuant  to  its  authority  in 
TILA  Section  105(a)  to  make 
adjustments  and  exceptions  to  the 
requirements  in  TILA  to  effectuate  the 
statute’s  purposes,  which  include 
facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uniformed  use  of 
credit. 

TILA  Section  127A(a)(7)(A)  provides 
that  a  creditor  must  disclose  as  part  of 
the  application  disclosures  a  statement 
that,  under  certain  conditions,  the 
creditor  may  terminate  the  plan  and 
require  payment  of  the  outstanding 
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balance  in  full  in  a  single  payment, 
prohibit  additional  extensions  of  credit 
and  reduce  the  credit  limit.  15  U.S.C. 
1637a(aK7)(A).  In  addition,  current 
§  226.5b(d)(4)(i)  requires  that  a  creditor 
disclose  as  part  of  the  application 
disclosures  a  statement  that  under 
certain  conditions  the  creditor  may 
impose  fees  upon  termination  or  may 
implement  certain  changes  in  the  plan 
as  specified  in  the  initial  agreement. 
Proposed  §  226.33(c)(10)  would 
implement  these  provisions  for  reverse 
mortgages. 

TILA  Section  127A(a)(ll)  provides 
that  if  applicable,  a  creditor  must 
provide  as  part  of  the  application 
disclosures  a  statement  that  negative 
amortization  may  occur  and  that 
negative  amortization  increases  the 
principal  balance  and  reduces  the 
consumer’s  equity  in  the  dwelling.  15 
U.S.C.  1637a(a)(ll).  Negative 
amortization  is  a  key  feature  of  a  reverse 
mortgage,  and  TILA  Section 
127(A)(a)(ll)  would  be  implemented  in 
proposed  §  226.33(c)(4),  (c)(8),  and  (c)(9) 
which  explain  the  terms  of  the  reverse 
mortgage,  provide  a  table  of  the  loan 
balance  growth,  and  describe  the 
consumer’s  repayment  options, 
including  the  consequences  for  the 
consumer  if  the  loan  balance  is  greater 
than  the  home’s  value. 

Proposed  §  226:5b(c)(17)  in  the 
Board’s  August  2009  HELOC  Proposal 
requires  a  disclosure  of  the  credit  limit. 
Under  an  open-end  reverse  mortgage, 
the  overall  credit  limit,  which  will  be 
based  on  the  value  of  the  dwelling,  is 
not  likely  to  be  meaningful  to  the 
consumer  as  a  standalone  disclosure. 
Instead,  proposed  §  226.33(c)(5)  would 
require  a  disclosure  of  the  amounts  and 
types  of  payments  that  the  consumer 
may  receive  under  the  reverse  mortgage. 

Proposed  §  226.5b(c)(20)  and  5b(c)(21) 
in  the  Board’s  August  2009  HELOC 
Proposal  requires  statements  about 
asking  questions  and  a  reference  to  the 
Board’s  Web  site.  These  disclosures 
would  be  required  for  reverse  mortgages 
by  proposed  §  226.33(c)(ll). 

Disclosures  not  applicable  to  reverse 
mortgages.  For  open-end  credit  secured 
by  the  consumer’s  principal  dwelling  in 
which  the  extension  of  credit  may 
exceed  the  fair  market  value  of  the 
dwelling,  TILA  Section  127A(a)(l3) 
requires  a  disclosure  that  the  interest  on 
the  portion  of  the  credit  extension  that 
is  greater  than  the  fair  market  value  of 
the  dwelling  is  not  tax  deductible  for 
Federal  income  tax  purposes;  and  that 
the  consumer  should  consult  a  tax 
adviser  for  further  information  regarding 
the  deductibility  of  interest  and  charges. 
15  U.S.C.  1637a(a)(13).  Section 


Proposal  would  implement  this  section. 
The  disclosure  about  the  tax 
deductibility  of  interest  is  likely  to  be 
confusing  to  reverse  mortgage 
consumers  and  accordingly  the  Board 
proposes  to  use  its  authority  under  TILA 
Sections  105(a)  and  105(f)  to  exempt 
reverse  mortgages  from  the  requirements 
of  TILA  Section  127A(a)(13).  For  reverse 
mortgages,  interest  accrues  over  time 
but  the  consumer  does  not  make  regular 
payments  of  interest  or  principal.  The 
consumer  generally  would  not  be  able  to 
deduct  interest  payments  until  the 
reverse  mortgage  terminates  and  the 
consumer  makes  the  single  payment.  In 
addition,  in  many  cases  neither  the 
consumer  nor  the  lender  can  be  sure 
whether  extensions  of  credit  greater 
than  the  fair  market  value  of  the 
dwelling  wdll  eventually  be  made.  The 
Board  has  considered  that  reverse 
mortgages  are  secured  by  the 
consumer’s  principal  dwelling  and  are 
likely  to  be  made  for  relatively  large 
amounts,  and  in  most  cases  the 
consumer  will  have  the  right  of 
rescission.  The  Board  also  considered 
that  reverse  mortgage  borrowers  may 
lack  financial  sophistication  relative  to 
the  complexity  of  the  reverse  mortgage, 
the  importance  of  the  credit  and 
supporting  property  to  the  borrower, 
and  whether  the  goal  of  consumer 
protection  would  be  undermined  by  an 
exception.  In  addition,  the  Board 
considered  the  extent  to  which  the 
requirement  to  provide  the  tax 
deductibility  disclosure  complicates, 
hinders,  or  makes  more  expensive  the 
credit  process  for  reverse  mortgages. 

The  Board  believes  that  an  exemption  is 
warranted  because  the  tax  deductibility 
disclosure  is  unlikely  to  provide  a 
meaningful  benefit  to  reverse  mortgage 
consumers. 

Proposed  §  226.5b(c)(18)  in  the 
Board’s  August  2009  HELOC  Proposal 
requires  disclosures  regarding  fixed-rate 
and  fixed-term  payment  plans.  Reverse 
mortgages  may  have  either  fixed  or 
variable  rates,  and  may  have  fixed-term 
options  for  making  payments  to  the 
borrower,  such  as  providing  a  monthly 
payment  for  a  period  of  10  years. 
However,  the  Board  is  unaware  of  any 
reverse  mortgage  plans  that  have  fixed- 
rate  or  -term  repayment  plans,  which, 
for  example,  would  allow  the  consumer 
to  draw  funds  that  would  accrue  interest 
at  a  fixed  rate  for  a  period  of  time. 
Therefore  the  Board  is  not  proposing  to 
require  such  a  disclosure  for  reverse 
mortgages,  but  the  Board  requests 
comment  on  whether  reverse  mortgages 
may  have  fixed-rate  and  -term  payment 
plans. 

Proposed  §  226.5b(c)(19)  in  the 


requires  disclosures  about  required 
credit  insurance  and 'debt' cancellation 
and  debt  suspension  coverage.  As 
discussed  below  in  the  section-by- 
section  analysis  to  §  226.40,  the  Board  is 
proposing  to  prohibit  creditors  from 
conditioning  a  reverse  mortgage  on  the 
purchase  of  any  other  financial  or 
insurance  product.  Accordingly,  the 
Board  does  not  propose  to  require  the 
disclosures  about  required  credit 
insurance  and  debt  cancellation  and 
debt  suspension  coverage. 

33(c)(12)(i)  Statement  Regarding 
Refund  of  Fees  Under  §  226.5b(e) 

Proposed  §  226.33(c)(12)(i),  modeled 
on  proposed  §  226.5b(c)(5),  requires  a 
creditor  to  disclose  in  the  table  as  part  . 
of  the  early  open-end  reverse  mortgage 
disclosures  a  statement  that  the 
consumer  may  receive  a  refund  of  all 
fees  paid,  if  the  consumer  notifies  the 
creditor  within  three  business  days  of 
receiving  the  early  disclosures  that  the 
consumer  does  not  want  to  open  the 
plan.  The  proposed  disclosure  would  be 
required  if  a  creditor  will  impose  fees 
on  the  plan  prior  to  the  expiration  of  the 
three-day  period.  See  74  FR  43428, 
43461,  August  26,  2009. 

33(c)(12)(ii)  Refund  of  Fees  Under 
§  226.40(b) 

As  discussed  in  the  section-by-section 
analysis  to  §  226.40(b)  below,  the  Board 
is  proposing  to  prohibit  creditors  from 
making  a  reverse  mortgage  unless  the 
consumer  has  received  independent 
counseling.  In  addition,  the  proposal 
would  require  creditors  to  refund  all 
fees  paid  (except  for  the  fee  for 
counseling  itself)  if  the  consumer 
notifies  the  creditor  within  three 
business  days  of  receiving  the 
counseling  that  the  consumer  does  not 
want  the  reverse  mortgage.  Proposed 
§  226.33(c)(12)(ii)  requires  a  creditor  to 
disclose  in  the  table  as  part  of  the  early 
open-end  reverse  mortgage  disclosures  a 
statement  regarding  the  consumer’s 
refund  right  after  counseling. 

33(c)(12)(iii)  Changes  to  Disclosed 
Terms 

TILA  Section  127A(a)(6)(A)  provides 
that  creditors  must  disclose  as  part  of 
the  application  disclosures  a  statement 
of  the  time  by  which  the  consumer  must 
submit  an  application  to  obtain  specific 
terms  disclosed  in  the  application 
disclosures  and  an  identification  of  any 
disclosed  term  that  is  subject  to  change 
prior  to  opening  the  plan.  15  U.S.C. 
1637a(a)(6)(A). 

The  Board’s  August  2009  HELOC 
Proposal  implements  this  provision  in 
proposed  §  226.5b(c)(4).  Proposed 


226.5b(c)(8)  of  the  August  2009  HELOC  Board’s  August  2009  HELOC  Proposal  §  226.5b(c)(4)(i)  requires  an 
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identification  of  any  disclosed  term 
subject  to  change  prior  to  opening  the 
plan.  This  statement  would  he  required 
to  be  placed  below  the  proposed  early 
HELOC  disclosure  table.  Proposed 
§  226.5b(c)(4)(ii)  requires  a  statement 
that  the  consumer  may  receive  a  refund 
of  all  fees  paid  if  a  disclosed  term 
changes  (other  than  changes  due  to 
fluctuations  in  the  index  in  a  variable- 
rate  plan)  and  the  consumer  elects  not 
to  open  the  account.  This  statement 
would  be  required  to  be  inside  the 
proposed  early  HELOC  disclosure  table. 
See  74  FR  4.3428,  43460-43461,  August 
26,  2009. 

Proposed  §  226.33(c)(12)(iii)  requires 
the  disclosure  required  by  proposed 
§  226.5b(c){4)(ii) — the  statement 
regarding  the  consumer’s  right  to  a 
refund  of  fees  if  a  disclosed  term 
changes.  For  clarity,  proposed 
§226.33{c)(l2)(i)  through  (c)(12)(iii) 
require  disclosures  that  must  be  placed 
inside  the  proposed  early  open-end 
reverse  mortgage  table.  Proposed 
§  226.33{c)(12)(iv),  discussed  below, 
would  require  disclosures  that  must  be 
placed  directly  beneath  the  table. 

33(c){12)(iv)  Statement  About 
Refundability  of  Fees 

Proposed  §  226.33(c)(12)(iii)  is 
modeled  after  §  226.5b(c)(4)(i)  and 
(c)(22)  and  the  associated  commentary 
in  the  Board’s  August  2009  HELOC 
Proposal.  See  74  FR  43428,  43460- 
43461,  43483^3484,  August  26,  2009.  It 
would  require  an  identification  of  any 
disclosed  term  subject  to  change  prior  to 
opening  the  plan,  a  statement  that  the 
consumer  may  be  entitled  to  a  refund  of 
all  fees  paid  if  the  consumer  decides  not 
to  open  the  plan,  and  a  cross  reference 
to  the  “Fees”  section  in  the  disclosure 
statement.  Each  of  these  disclosures 
would  be  required  to  be  placed  directly 
beneath  the  early  open-end  reverse 
mortgage  disclosure  table.  See  proposed 
§226.33(d)(4)(vi). 

33(c)(13)  Additional  Disclosures  Before 
the  First  Transaction  Under  an  Open- 
End  Reverse  Mortgage 

Propo.sed  §  226.33(c)(13)  would 
require  additional  disclosures  before  the 
first  transaction  for  open-end  reverse 
mortgages.  Its  provisions  are  modeled 
after  those  in  proposed  §  226.6(a)(2)  in 
the  Board’s  August  2009  HELOC 
Proposal. 

As  discussed  above  in  the  section-by¬ 
section  analysis  under  §  226.33(c)(12),  a 
number  of  disclosures  applicable  to 
HELOCs  are  not  applicable  to,  or  are  not 
meaningful  for,  reverse  mortgages.  A 
number  of  other  required  disclosures, 
however,  are  applicable  to  and 
meaningful  for  reverse  mortgages  and 


thus  are  included  in  proposed 
§  226.33(c),  which  sets  forth  the 
required  content  for  all  reverse  mortgage 
disclosures. 

Disclosures  required  in  §  226.33(c).  As 
discussed  above  in  the  sectiomby- 
section  analysis  to  §  226.33(c)(12),  the 
proposed  disclosures  required  by 
§  226.33(c)  include  the  disclosures  that 
would  be  required  by  proposed 
§  226.6(a)(2)(i)  (identification 
information):  (a)(2)(ii)  (security  interest 
and  risk  to  home);  (a)(2)(iii)  (possible 
actions  by  creditor);  (a)(2)(v)  (payment 
terms);  (a)(2)(xvi)  (negative 
amortization);  (a)(2)(xviii)  (credit  limit); 
(a)(2)(xxiv)  (no  obligation  statement); 
(a)(2)(xxv)  (statement  about  asking 
questions);  and  (a)(2)(xxvi)  (statement 
about  Board’s  Web  site). 

Disclosure  required  by  §  226.6.  TILA 
Section  127(a)(2)  provides  that  creditors 
must  explain  as  part  of  the  account¬ 
opening  disclosures  the  method  used  to 
determine  the  balanc'e  to  which  rates  are 
applied.  15  U.S.C.  1637(a)(2).  Under  the 
Board’s  2009  HELOC  Proposal,  a 
creditor  would  be  required  to  disclose 
below  the  account-opening  table  the 
name  of  the  balance  computation 
method  used  by  the  creditor  for  each 
feature  of  the  account,  along  with  a 
statement  that  an  explanation  of  the 
method(s)  is  provided  in  the  account 
agreement  or  disclosure  statement.  See 
74  FR  43428,  43539,  August  26,  2009 
(proposed  §  226.6(a)(2)(xxii)).  In 
addition,  proposed  §  226.6(a)(4)(i)(D) 
would  require  creditors  to  explain  the 
balance  computation  method  in  the 
account-opening  agreement  or  other 
disclosure  statement.  See  74  FR  43428, 
43506,  August  26,  2009. 

For  reverse  mortgages,  the  Board  is 
not  proposing  to  include  a  disclosure 
below  the  account-opening  table  of  the 
name  of  the  balance  computation 
method  along  with  a  statement  that  an 
explanation  of  the  method  is  provided 
in  the  account  agreement  or  disclosure 
statement.  Under  the  Board’s  HELOC 
proposal,  however,  reverse  mortgage 
creditors  would  be  required  to  explain 
the  balance  computation  method  in  the 
account-opening  agreement  or  other 
disclosure  statement.  The  Board 
believes  that  because  reverse  mortgage 
consumers  do  not  make  regular 
payments  to  the  lender,  a  disclosure  of 
the  balance  computation  method  below 
the  account-opening  table  would  be 
unnecessary  and  could  result  in 
information  overload  for  consumers. 
However,  creditors  would  still  be 
required  to  provide  the  information  in 
the  account-opening  agreement  or  other 
disclosure  statement. 

Disclosures  not  applicable  to  reverse 
mortgages.  Proposed  §  226.33(c)(13) 


does  not  include  the  disclosures  that 
would  be  required  by  §  226.6(a)(2)(iv) 

(tax  implications);  (a)(2)(xix)  (statements 
about  fixed-rate  and  -term  payment 
plans);  and  (a)(2)(xx)  (required 
insurance,  debt  cancellation  or  debt 
suspension  coverage).  For  the  reasons 
discussed  in  the  section-by-section 
analysis  to  §  226.33(c)(12),  these 
disclosures  do  not  apply  to,  or  are  not 
meaningful  for,  reverse  mortgages. 

In  addition,  a  number  of  olher 
required  account-opening  disclosures 
for  HELOCs  are  not  relevant  or 
meaningful  in  the  reverse  mortgage 
context.  Proposed  §  226.6(a)(2)(x), 
which  requires  disclosure  of  any  late- 
payment  fee,  and  proposed 
§  226.6(a)(2)(xiii),  which  requires 
disclosure  of  any  returned-payment  fee, 
do  not  apply  to  reverse  mortgages 
because  the  consumer  does  not  make 
regular  payments.  Also,  TILA  Section 
127(a)(1),  implemented  by  proposed 
§  226.6(a)(2)(xxi),  provides  that  a 
creditor  must  disclose  as  part  of  the 
account-opening  disclosures  a  statement 
of  when  finance  charges  begin  to  accrue, 
including  an  explanation  of  whether 
any  time  period  exists  within  which  any 
credit  extended  may  be  repaid  without 
incurring  a  finance  charge.  15  U.S.C. 
1637(a)(1).  However,  disclosure  of  a 
grace  period  for  reverse  mortgages  is  not 
relevant  or  meaningful  to  consumers 
who  are  not  making  regular  payments. 
For  this  reason  the  Board  proposes  to 
exercise  its  authority  under  TILA 
Sections  105(a)  and  105(f)  to  exempt 
reverse  mortgages  from  the  requirement 
to  state  whether  or  not  any  time  period 
exists  within  which  any  credit  extended 
may  be  repaid  without  incurring  a 
finance  charge.  The  Board  has 
considered  that  reverse  mortgages  are 
secured  by  the  consumer’s  principal 
dwelling  and  are  likely  to  be  made  for 
relatively  large  amounts,  and  in  most 
cases  the  consumer  will  have  the  right 
of  rescission.  The  Board  also  considered 
that  reverse  mortgage  borrowers  may 
lack  financial  sophistication  relative  to 
the  complexity  of  the  reverse  mortgage 
transaction,  the  importance  of  the  credit 
and  supporting  property  to  the  borrower 
and  whether  the  goal  of  consumer 
protection  would  be  undermined  by  an 
exception.  The  Board  also  considered 
the  extent  to  which  the  requirement  to 
provide  the  grace  period  disclosure 
complicates,  hinders,  or  makes  more 
expensive  the  credit  process  for  reverse 
mortgages.  The  Board  believes  that  an 
exemption  is  warranted  because  the 
grace  period  disclosure  may  be 
confusing  to  reverse  mortgage 
consumers  who  are  not  making  regular 
payments. 
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Disclosures  required  by 
§226.33(c)(13).  Proposed 
§  226.33(c)(13Ki)  and  (ii),  modeled  on 
proposed  §  226.6(a)(2Kxii)  and 
(a)(2)(xiv)  in  the  Board’s  August  2009 
HELOC  Proposal,  requires  disclosure  of 
transaction  charges  imposed  for  use  of 
the  reverse  mortgage  and  any  fees  for 
failure  to  comply  with  transaction 
limitations.  Proposed 
§  226.33(c)(l3)(iii),  modeled  on 
proposed  §  226.6(aK2)(xxiii), 
implements  TILA  Section  127(a)(7) 
which  requires  creditors  offering  credit 
subject  to  §  226.5b  to  provide  notices  of 
billing  rights  at  account  opening.  15 
U.S.C.  1637(a)(7).  Proposed 
§  226.33(c)(13)(iv),  modeled  on 
proposed  §  226.6(a)(2)(xxiv)(B)  in  the 
Board’s  August  2009  HELOC  Proposal, 
requires  a  statement  that  the  consumer 
should  confirm  the  terms  in  the 
disclosure  statement.  The  Board 
proposes  this  rule  pursuant  to  its 
authority  in  TILA  Section  105(a)  to 
effectuate  the  statute’s  purposes,  which 
include  facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uniformed  use  of 
credit. 

33(c)(14)  Additional  Disclosures  for 
Closed-End  Reverse  Mortgages 

Proposed  §  226.33(c)(14)  would 
require  additional  disclosures  for 
closed-end  reverse  mortgages.  The 
proposed  provisions  are  modeled  on 
those  in  the  Board’s  August  2009 
Closed-End  Mortgage  Proposal. 

Comparison  to  the  August  2009  Closed- 
End  Mortgage  Proposal 

The  Board’s  August  2009  Closed-End 
Mortgage  Proposal  would  create  a  new 
§  226.38  setting  forth  the  content  for 
closed-end  mortgage  disclosures, 
replacipg  the  disclosures  currently 
required  by  §  226.18.  Many  of  the  new 
and  revised  disclosures  in  proposed 
§  226.38  focus  on  disclosing  possible 
changes  to  the  consumer’s  monthly 
payment  amount  and  thus  would  not 
apply  to  or  be  meaningful  for  reverse 
mortgage  consumers.  Accordingly, 
proposed  §  226.33(c)(14)  would  not 
require  some  the  disclosures  required  by 
proposed  §  226.38.  Other  disclosures 
required  by  proposed  §  226.38  would  be 
required  elsewhere  in  §  226.33(c)  for 
reverse  mortgages. 

Disclosures  required  in  §  226.33. 
Proposed  §  226.38(a)  would  require  a 
loan  summary  disclosure  including 
information  about  the  loan  amount, 
term,  type,  and  features.  Some,  but  not 
all,  of  the  items  in  the  loan  summary 
disclosure  would  be  required  (or  would 
have  parallel  provisions)  elsewhere 
under  proposed  §  226.33(c).  For 


example,  the  loan  amount,  term,  and 
type  would  be  disclosed  for  all  reverse 
mortgages  under  proposed 
§  226.33(c)(4),  (c)(5),  and  (c)(6)(ii)(B). 
Proposed  §  226.38(a)  would  also  require 
a  disclosure  of  total  settlement  charges. 
As  discussed  more  fully  above, 
proposed  §  226.33(c)(7)  would  require  a 
disclosure  of  co.sts  to  the  consumer 
modeled  more  closely  after  the  fee 
disclosure  requirements  for  HELOCs. 

Proposed  §  226.38(c)  would  require  an 
interest  rate  and  payment  summary  for 
closed-end  mortgages.  Proposed 
§  226.33(c)(14)  would  not  require  the 
interest  rate  and  payment  summary, 
because  for  reverse  mortgages  there  is 
only  a  single  final  payment  and  the 
timing  of  that  payment  is  unknown  and 
would  have  to  be  estimated.  Instead, 
other  provisions  in  proposed  §  226.33(c) 
would  require  disclosure  of  the  types  of 
payments  the  consumer  could  receive 
(§  226.33(c)(5)),  a  summary  of  the  loan 
balance  over  time  (§  226.33(c)(8)),  and 
descriptions  of  the  consumer’s 
repayment  options  (§  226.33(c)(9)). 

These  disclosures  would  give  a  reverse 
mortgage  consumer  relevant  and 
meaningful  information  about  the  cost 
of  the  loan  and  the  options  for  repaying 
the  lOcin.  In  addition,  proposed 
§  226.33(c)(6)(ii)(C),  discussed  above, 
would  require  information  about  the 
interest  rate  calculation. 

Proposed  §  226.38(d)  would  require 
disclosure  of  a  section  labeled,  “Key 
Questions  About  Risk.”  This  section 
would  include  information  about  rate 
increases,  payment  increases, 
prepayment  penalties  and  other 
potentially  risky  features,  such  as 
disclosures  about  shared  equity  or 
shared  appreciation  features.  The 
disclqsures  in  proposed  §  226.38(d) 
regarding  payment  increases,  interest- 
only  payments,  negative  amortization, 
balloon  payments,  demand  features  and 
no-  or  low-documentation  loans  either 
do  not  apply  to  reverse  mortgages  or 
would  be  more  meaningful  if  disclosed 
in  a  different  way.  For  example,  the 
proposed  disclosures  of  the  loan  balance 
growth  in  §  226.33(c)(8)  and  the 
consumer’s  repayment  options  in 
proposed  §  226.33(c)(9)  provide 
information  about  the  negative 
amortization  and  balloon  payment 
features  of  reverse  mortgages  that  is 
tailored  specifically  for  the  reverse 
mortgage  context.  In  addition,  proposed 
§  226.33(c)(4)  and  (c)(10)  would  require 
disclosures  about  certain  risks 
applicable  to  reverse  mortgages. 
Proposed  §  226.33(c)(8)  would  require 
disclosures  about  features  such  as 
shared  equity  or  shared  appreciation. 

Proposed  §  226.38(e)  in  the  August 
2009  Closed-End  Mortgage  Proposal 


would  require  disclosure  of  information 
about  payments  for  closed-end 
mortgages.  Proposed  §  226.33(c)  would 
include  some,  but  not  all  of  these 
disclosures.  Proposed  §  226.33(c)  would 
not  require  disclosures  of  escrows  for 
taxes  and  insurance  or  disclosures  about 
mortgage  insurance  premiums;  instead, 
§226.33(c)(4)(iii)  and  (c)(10)(iii)(C) 
would  require  disclosures  that  the 
reverse  mortgage  consumer  remains 
responsible  for  taxes  and  insurance. 

Disclosures  not  required.  Proposed 
§  226, 38(f)  and  (g)  in  the  August  2009 
Closed-End  Mortgage  Proposal  would 
require  disclosures  of  additional 
information,  most  of  which  would  be 
required  for  reverse  mortgages  by 
§  226.33(c).  However,  as  discussed 
below,  disclosures  about  tax 
deductibility  of  interest,  and  a  statement 
that  there  is  no  guarantee  the  consumer 
may  refinance,  would  not  be  required 
for  reverse  mortgages. 

For  closed-end  credit  secured  by  the 
consumer’s  principal  dwelling  in  which 
the  extension  of  credit  may  exceed  the 
fair  market  value  of  the  dwelling,  TILA 
Section  128(a)(15)  requires  a  disclosure 
that  the  interest  on  the  portion  of  the 
credit  extension  that  is  greater  than  the 
fair  market  value  of  the  dwelling  is  not 
tax  deductible  for  Federal  income  tax 
purposes;  and  the  consumer  should 
consult  a  tax  adviser  for  further 
information  regarding  the  deductibility 
of  interest  and  charges.  15  U.S.C. 
1638(a)(15).  The  disclosure  about  the 
tax  deductibility  of  interest  is  likely  to 
be  confusing  to  reverse  mortgage 
consumers  and  accordingly  the  Board 
proposes  to  use  its  authority  under  Tl£.A 
Sections  105(a)  and  105(f)  to  exempt 
reverse  mortgages  from  the  requirements 
of  TILA  Section  128(a)(15). 

Although  reverse  mortgages  accrue 
interest  over  time,  because  the 
consumer  does  not  make  regular 
payments  on  a  reverse  mortgage,  the 
consumer  generally  would  not  be  able  to 
deduct  interest  payments  until  the 
reverse  mortgage  terminates  and  the 
consumer  makes  the  single  payment.  In 
addition,  in  many  cases  neither  the 
consumer  nor  the  lender  will  know 
whether  or  not  extensions  of  credit 
greater  than  the  fair  market  value  of  the 
dwelling  will  eventually  be  made.  The 
Board  has  considered  that  reverse 
mortgages  are  secured  by  the 
consumer’s  principal  dwelling  and  are 
likely  to  be  made  for  relatively  large 
amounts,  and  in  most  cases  the 
consumer  will  have  the  right  of 
rescission.  The  Board  also  considered 
that  reverse  mortgage  borrowers  may 
lack  financial  sophistication  relative  to 
the  complexity  of  the  reverse  mortgage 
transaction,  the  importance  of  the  credit 
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and  supporting  property  to  the  borrower 
and  whether  the  goal  of  consumer 
proiection  would  be  undermined  by  an 
exception.  In  addition,  the  Board 
considered  the  extent  to  which  the 
requirement  to  provide  the  tax 
deductibility  disclosure  complicates, 
hinders,  or  makes  more  expensive  the 
credit  process  for  reverse  mortgages. 

The  Board  believes  that  an  exemption  is 
warranted  because  the  potential  the  tax 
deductibility  disclosure  is  unlikely  to 
provide  a  meaningful  benefit  to  reverse 
mortgage  consumers. 

Proposed  §  226.38(h)  in  the  August 
2009  Closed-End  Proposal  requires 
disclosures  about  credit  insurance  and 
debt  cancellation  and  debt  suspension 
coverage.  Reverse  mortgage  consumers 
do  not  make  regular  payments  and  the 
death  of  the  consumer  is  one  of  the 
events  that  causes  a  reverse  mortgage  to 
become  due  and  payable.  Reverse 
mortgage  consumers  do  not  appear  to  be 
offered  credit  insurance  or  debt 
cancellation  or  debt  suspension 
coverage.  Accordingly,  the  disclosures 
about  credit  insurance  and  debt 
cancellation  and  debt  suspension 
coverage  are  not  applicable  and  would 
not  be  required.  The  Board  requests 
comment  on  whether  credit  insurance 
and  debt  cancellation  and  debt 
suspension  coverage  may  be  offered  for 
reverse  mortgages. 

TILA  Section  128(b)(2)(C)  requires 
additional  disclosures  for  loans  secured 
by  a  dwelling  in  which  the  interest  rate 
or  payments  may  vary.  15  U.S.C. 
1638(b)(2)(C).  Specifically,  creditors 
must  provide  “examples  of  adjustments 
to  the  regular  required  payment  on  the 
extension  of  credit  based  on  the  change 
in  the  interest  rates  specified  by  the 
contract  for  such  extension  of  credit. 
Among  the  examples  required  is  an 
example  that  reflects  the  maximum 
paxTuent  amount  of  the  regular  required 
payments  on  the  extension  of  credit, 
based  on  the  maximum  interest  rate 
allowed  under  the  contract.”  TILA 
Section  128(b)(2)(C).  15  U.S.C. 
1638(b)(2)(C).  Creditors  must  provide 
these  disclosures  within  three  business 
days  of  receipt  of  the  consumer’s 
written  application,  as  provided  in  TILA 
Section  128(b)(2)(A),  implemented  in 
§  226.19(a)(l)(i).  TILA  Section 
128(b)(2)(C)  provides  that  these 
examples  must  be  in  conspicuous  type 
size  and  format  and  that  the  payment 
schedule  be  labeled  “Payment  Schedule: 
Payments  Will  Vary  Based  on  Interest 
Rate  Changes.”  Section  128(b)(2)(C) 
requires  the  Board  to  conduct  consumer 
testing  to  determine  the  appropriate 
format  for  providing  the  disclosures  to 
consumers  so  that  the  disclosures  can  be 
easily  understood,  including  the  fact 


that  the  initial  regular  payments  are  for 
a  specific  time  period  that  will  end  on 
a  certain  date,  that  payments  will  adjust 
afterwards  potentially  to  a  higher 
amount,  and  that  there  is  no  guarantee 
that  the  .borrower  will  be  able  to 
refinance  to  a  lower  amount.  15  U.S.C. 
1638(b)(2)(C).  The  Board  is 
implementing  these  requirements  in  an 
interim  rule  published  elsewhere  in 
today’s  Federal  Register. 

The  requirements  of  TILA  Section 
128(b)(2)(C)  are  designed  to  ensure  that 
consumers  understand  the  potential  for 
changes  in  their  regular  payment 
amount  under  a  variable-rate  mortgage 
and  are  aware  that  the  borrower  may  not 
be  able  to  refinance  to  a  lower  amount 
once  such  a  change  occurs.  Armed  with 
this  information,  consumers  can 
determine  whether  payments  on  a 
variable-rate  mortgage  could  become 
unaffordable.  For  reverse  mortgages, 
however,  these  disclosures  are  unlikely 
to  be  meaningful  and  may  cause 
confusion  because  consumers  do  not 
make  regular  payments  to  the  lender.  A 
disclosure  that  there  is  no  guarantee  that 
a  consumer  can  refinance  to  lower  their 
payment  may  be  confusing  to  someone 
who  is  not  making  regular  payments. 
Similarly,  “examples  of  adjustments  to 
the  regular  required  payment”  based  on 
changes  in  the  interest  rate  provides 
information  that  is  less  useful  to  reverse 
mortgage  consumers  than  to  consumers 
with  traditional  mortgages.  ThisTs 
because  reverse  mortgage  consumers  do 
not  make  a  “regular  required  payment,” 
but  rather  only  a  single  final  payment. 

In  addition,  other  factors,  such  as  the 
consumer’s  longevity  and  changes  to  the 
home’s  value,  may  have  significant 
effects  on  the  total  payment  amount.  In 
most  cases,  the  total  repayment  amount 
will  be  subject  to  a  nonrecourse  limit, 
meaning  that  the  consumer’s  maximum 
possible  payment  Avill  be  limited  to  the 
proceeds  from  the  sale  of  the  home 
(unless  the  consumer  wishes  to  retain 
the  home).  Thus,  even  if  a  variable 
interest  rate  were  to  climb  to  its 
maximum  possible  amount,  the  effect 
may  not  be  to  increase  the  maximum 
amount  the  consumer  could  owe,  but 
rather  how  quickly  the  consumer’s  loan 
balance  reached  an  amount  subject  to 
the  nonrecourse  limit. 

For  these  reasons,  the  proposed  rule 
would  not  require  disclosures  of 
examples  of  changes  to  a  reverse 
mortgage’s  final  payment  amount  based 
on  changes  in  the  interest  rate,  or  a 
statement  that  there  is  no  guarantee  the 
consumer  can  refinance  to  a  lower 
payment.  Under  the  Board’s  exception 
and  exemption  authorities  under  TILA 
Sections  105(a)  and  105(f)  the  Board  is 
proposing  to  make  an  exception  to  these 


requirements  in  TILA  Section 
128(b)(2)(C)  for  reverse  mortgages.  The 
Board  believes  that  there  is  a  potential 
for  confusion  or  information  overload 
from  these  disclosures  and  that  an 
exception  for  reverse  mortgages  will 
effectuate  the  purposes  of  TILA  of 
providing  meaningful  disclosure  of 
credit  terms  to  the  consumer  and 
assisting  consumers  in  avoiding  the 
uninformed  use  of  credit.  The  Board  has 
considered  that  reverse  mortgages  are 
secured  by  the  consumer’s  principal 
dwelling  and  are  likely  to  be  made  for 
relatively  large  amounts.  The  Board  also 
considered  that  reverse  mortgage 
borrowers  may  lack  financial 
sophistication  relative  to  the  complexity 
of  the  reverse  mortgage  transaction,  the 
importance  of  the  credit  and  supporting 
property  to  the  borrower,  and  whether 
the  goal  of  consumer  protection  would 
be  undermined  by  an  exception. 

In  addition,  the  Board  considered  the 
extent  to  which  the  requirements 
complicate,  hinder,  or  make  more 
expensive  the  credit  process  for  reverse 
mortgages.  Given  the  importance  of  the 
reverse  mortgage  to  the  borrower  and 
the  fact  that  the  disclosures  would  not 
provide  a  meaningful  benefit  in  the  form 
of  useful  information  or  protection,  the 
Board  believes  that  an  exemption  is 
warranted.  As  discussed  below,  the 
Board  is  proposing  new  disclosures  to 
explain  the  total  cost  of  a  reverse 
mortgage  more  effectively  pursuant  to 
its  authority  in  TILA  Section  105(a)  to 
effectuate  the  statute’s  purposes,  which 
include  facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uniformed  use  of 
credit. 

Disclosures  required  by 
§226.33(c)(14).  TILA  Section  128 
requires  disclosure  of  the  “finance 
charge,”  using  that  term;  the  “amount 
financed,”  using  that  term;  the  sum  of 
the  amount  financed  and  the  finance 
charge,  termed  the  “total  of  payments;” 
and  the  number,  amount,  and  due  dates 
or  periods  of  payments  scheduled  to 
repay  the  total  of  pavments.  15  U.S.C. 
1638(a)(2)(A),  (a)(3),' (a)(5),  (a)(6),  and 
(a)(8).  Proposed  §  226.33(c)(4)(v)  and 
(c)(9)  would  implement  the  requirement 
to  disclose  the  number  and  due  dates  of 
payments  by  requiring  disclosure  of 
when  the  reverse  mortgage  becomes  due 
and  payable  and  that  the  consumer  must 
make  a  single  payment  to  repay  the 
reverse  mortgage. 

Proposed  §  226.33(c)(14),  modeled  on 
proposed  §  226.38(e)(5)  in  the  August 
2009  Closed-End  Mortgage  Proposal, 
would  implement  TILA  Section  128  by 
requiring  disclosure  of  the  total 
payments,  the  finance  charge,  and  the 
amount  financed  for  all  closed-end 
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reverse  mortgages.  In  the  August  2009 
Closed-End  Mortgage  Proposal,  the 
Board  proposed  to  use  its  exception 
authorities  to  make  certain  changes  to 
the  disclosures  required  by  TILA 
Section  128.  See  74  FR  43232,  43305- 
43309,  Aug.  26,  2009;  15  U.S.C. 
1638(a)(2KA),  (aK3),  (a){5).  The  creditor 
would  be  required  to  disclose  the  total 
payments  amount  calculated  based  on 
the  number  and  amount  of  scheduled 
payments  in  accordance  with  the 
requirements  of  §  226.18(g),  together 
with  a  statement  that  the  total  payments 
is  calculated  on  the  assumption  that 
market  rates  will  not  change,  if 
applicable,  and  a  statement  of  the 
estimated  loan  term.  The  creditor  would 
be  required  to  disclose  the  interest  and 
settlement  charges,  using  that  term, 
calculated  as  the  finance  charge  as 
required  by  §  226.4,  expressed  as  a 
dollar  figure,  together  with  a  brief 
statement  that  the  interest  and 
settlement  charges  amount  represents 
part  of  the  total  payments  amount.  The 
interest  and  settlement  charges  would 
be  treated  as  accurate  if  the  amount 
disclosed  is  understated  by  no  more 
than  $100  or  is  greater  than  the  amount 
required  to  be  disclosed.  The  creditor 
would  also  be  required  to  disclose  the 
amount  financed,  using  that  term  and 
expressed  as  a  dollar  figure,  together 
with  a  brief  statement  that  the  interest 
and  settlement  charges  and  the  amount 
financed  are  used  to  calculate  the  APR. 

33{cKl5)  Disclosures  Provided  Outside 
the  Table 

For  closed-end  reverse  mortgages, 
proposed  §  226.33(c)(15)  would  also 
require  the  creditor  to  comply  with 
proposed  §  226.38(j),  which  requires 
separate  disclosures  of  the  itemization 
of  the  amount  financed,  a  statement  of 
whether  the  consumer  is  entitled  to  a 
rebate  of  any  finance  charge  in  certain 
circumstances,  late  payment  charges,  a 
statement  that  the  consumer  may  obtain 
property  insurance  from  any  insurer 
that  isBcceptable  to  the  creditor,  a 
statement  of  the  consumer  should  refer 
to  the  contract  for  certain  other 
information,  and  the  statements  whether 
or  not  a  subsequent  purchaser  may  be 
permitted  to  assume  the  obligation. 
Creditors  would  only  need  to  provide 
these  statements  as  applicable.  As  under 
the  August  2009  Closed-End  Mortgage 
Proposal,  these  disclosures  would  be 
required  to  be  outside  the  reverse- 
mortgage  disclosure  table  required  by 
§  226.33(d). 

For  open-end  credit,  §  226.6(a)(3) 
through  (a)(5)  require  certain 
disclosures  to  be  provided  at  account¬ 
opening.  Under  the  Board’s  August  2009 
proposal,  these  disclosures  would  be 


required  to  be  outside  the  table 
containing  the  disclosures  under 
§  226. 6. (a)(2).  For  reverse  mortgages, 
proposed  §  226.33(c)(15)  would  require 
the  disclosures  under  §  226.6(a)(3) 
(disclosure  of  charges  imposed  as  part  of 
a  home-equity  plan),  (a)(4)  (disclosure  of 
rates  for  home-equity  plans),  and 
(a)(5)(ii)  through  (iv)  (disclosure  of 
security  interests,  statement  of  billing 
rights,  and  possible  creditor  actions)  as 
applicable.  As  under  the  August  2009 
HELOC  Proposal,  these  disclosures 
would  be  required  to  be  outside  the 
reverse-mortgage  disclosure  table 
required  by  §  226.33(d).  As  discussed 
above,  the  proposed  reverse  mortgage 
disclosures  would  not  include 
disclosures  regarding  voluntary  credit 
insurance,  debt  cancellation,  or  debt 
suspension,  or  additional  information 
about  fixed-rate  and  -term  payment 
plans. 

33(c)(16)  Assumptions  for  Closed-End 
Disclosures 

For  creditors  to  calculate  the  total  of 
payments,  finance  charge,  and  annual 
percentage  rate  for  closed-end  credit, 
they  must  use  an  assumed  loan  term. 
Current  comment  17(c)(l)-14  provides 
guidance  on  assumptions  creditors  must 
use  in  making  these  disclosures  for 
closed-end  reverse  mortgages.  For 
clarity,  the  current  comment  would  be 
moved  into  the  regulation  as  proposed 
§  226.33(c)(16).  The  proposed  provision 
and  comment  33(c)(16)-l  would  also 
clarify  that  the  use  of  these  rules  does 
not,  by  itself,  make  the  disclosure^ 
estimates.  Thus,  creditors  using  these 
rules  for  the  disclosures  required  by 
proposed  §  226.19(a)(2)  would  be  able  to 
comply  with  that  section’s  limitation  on 
using  estimated  disclosures. 

Under  proposed  §  226.33(c)(16),  if  the 
reverse  mortgage  has  a  specified  period 
for  disbursements  but  repayment  is  due 
only  upon  the  occurrence  of  a  future 
event  such  as  the  death  of  the  consumer, 
the  creditor  must  assume  that 
disbursements  will  be  made  until  they 
are  scheduled  to  end.  The  creditor  must 
assume  repayment  will  occur  when 
disbursements  end  (or  within  a  period 
following  the  final  disbursement  which 
is  not  longer  than  the  regular  interval 
between  disbursements).  This 
assumption  should  be  used  even  though 
repayment  may  occur  before  or  after  the 
disbursements  are  scheduled  to  end. 

For  example,  if  the  reverse  mortgage 
will  provide  the  consumer  with 
monthly  payments  for  a  period  of  10 
years,  the  creditor  must  assume  that 
payments  continue  for  10  years  and  that 
repayment  occurs  at  the  end  of  that 
time.  This  assumption  must  be  used 
even  though  the  consumer  may  still  be 


living  in  the  home  at  the  end  of  10  years 
and  may  not  actually  repay  the  reverse 
mortgage  at  that  time. 

If  the  reverse  mortgage  has  neither  a 
specified  period  for  disbursements  nor  a 
specified  repayment  date,  and  these 
terms  will  be  determined  solely  by 
reference  to  future  events  including  the 
consumer’s  death,  the  creditor  may 
assume  that  the  disbursements  will  end 
upon  the  consumer’s  death  (estimated 
by  using  actuarial  tables,  for  example). 
The  creditor  may  assume  that 
repayment  will  be  required  at  the  same 
time  as  the  consumer’s  death  (or  within 
a  period  following  the  date  of  the  final 
disbursement  which  is  not  longer  than 
the  regular  interval  for  disbursements). 
Alternatively,  the  creditor  may  base  the 
disclosures  upon  another  future  event  it 
estimates  will  be  most  likely  to  occur 
first.  (If  terms  will  be  determined  by 
reference  to  future  events  which  do  not 
include  the  consumer’s  death,  the 
creditor  must  base  the  disclosures  upon 
the  occurrence  of  the  event  estimated  to 
be  most  likely  to  occur  first.)  For 
example,  if  the  consumer  is  scheduled 
to  receive  monthly  payments  for  as  long 
as  the  consumer  remains  in  the  home, 
the  creditor  must  assume  that 
disbursements  end  and  repayment 
occurs  either  at  the  consumer’s  life 
expectancy,  or  another  future  event  the 
creditor  estimates  will  be  most  likely  to 
occur  first. 

In  making  the  disclosures,  the  creditor 
must  assume  that  all  disbursements  and 
accrued  interest  will  be  paid  by  the 
consumer.  For  example,  if  the  note  has 
a  nonrecourse  provision  providing  that 
the  consumer  is  not  obligated  for  an 
amount  greater  than  the  value  of  the 
house,  the  creditor  must  nonetheless 
assume  that  the  full  amount  to  be 
disbursed  will  be  repaid.  The  Board 
requests  comment  on  whether  other 
assumptions  should  be  used  in  making 
the  disclosures  required  by 
§  226.33(c)(14),  or  whether  other 
clarifications  about  how  to  make  these 
disclosures  for  reverse  mortgages  would 
be  beneficial.  As  discussed  below,  the 
Board  also  requests  comment  on 
whether  retaining  the  table  of  life 
expectancies  (updated  to  current 
figures)  in  Appendix  L  would  be  useful 
in  determining  the  total  of  payments, 
annual  percentage  rate,  and  finance 
charge  under  proposed  §  226.33(c)(14). 
In  addition,  a  borrower’s  age  may  be 
calculated  in  different  ways.  In  some 
cases,  the  borrower’s  age  is  based  on  the 
borrower’s  nearest  birthday  (even  if  that 
birthday  is  in  the  future)  rather  than  on 
the  borrower’s  last  birthday.  For 
example,  under  the  first  method 
someone  born  on  January  1,  1930  would 
be  considered  to  be  81  years  old  on 
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September  1,  2010  because  the  borrower 
is  nearer  to  his  next  birthday  than  his 
last  birthday.  Under  the  second  method, 
the  borrower  would  not  be  considered 
to  be  81  years  old  until  January  1,  2011. 
The  Board  requests  comment  on 
whether  to  adopt  a  uniform  assumption 
for  determining  the  consumer’s  age  and, 
if  so,  which  method  to  use. 

33(d)  Special  Disclosure  Requirements 
for  Reverse  Mortgages 

Proposed  §  226.33(d)  would  provide 
special  disclosure  requirements  for 
reverse  mortgages  in  addition  to  those  in 
§  226.31.  Proposed  §  226.33(d)(1)  would 
require  the  open-end  early  reverse- 
mortgage  disclosures  be  provided  at  the 
earlier  of  three  business  days  after 
application  or  three  business  days 
before  the  first  transaction  under  the 
plan.  The  timing  requirement  for  the 
open-end  early  reverse  mortgage 
disclosures  would  differ  slightly  from 
the  timing  for  the  early  HELOC 
disclosures  under  the  Board’s  August 
2009  HELOC  Proposal.  Under  the 
HELOC  Proposal,  creditors  would  be 
required  to  provide  the  parallel 
disclosures  under  §  226.5b  not  later  than 
account  opening  or  three  business  days 
following  receipt  of  the  consumer’s 
application,  whichever  is  earlier. 
However,  for  reverse  mortgages,  TILA 
Section  138  requires  that  the  open-end 
reverse-mortgage-specific  disclosures  be 
provided  at  least  three  business  days 
before  the  first  transaction  under  the 
plan.  See  current  §  226.31(c)(2);  15 
U.S.C.  1648. 

For  the  account-opening  open-end 
reverse  mortgage  disclosures,  proposed- 
§  226.33(d)(2)  would  require  that  the 
disclosures  be  provided  to  tbe  consumer 
at  least  three  business  days  before  the 
first  transaction  under  the  plan.  As 
discussed  above,  TILA  Section  127(a) 
and  current  §  226.5(b)(1)  require  the 
HELOC  account-opening  disclosures  be 
provided  before  the  first  transaction 
under  the ‘plan.  15  U.S.C.  1637.  For 
reverse  mortgages  however,  TILA 
Section  138  requires  disclosures  be 
provided  at  least  three  business  days 
before  tbe  first  transaction  under  an 
open-end  reverse  mortgage  plan.  15 
U.S.C.  1648.  Because  the  proposal 
combines  the  HELOC  disclosures  with 
the  reverse  mortgage  specific 
disclosures,  only  one  timing  rule  may 
apply.  The  proposal  follows  the  timing 
requirements  that  are  specific  to  reverse 
mortgages.  Reverse  mortgages  are 
complex  transactions  and  the  Board 
believes  that  consumers  would  benefit 
from  receiving  open-end  disclosures  at 
least  three  business  days  before 
becoming  obligated  on  the  plan  so  that 
they  have  sufficient  time  to  review  and 
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contemplate  the  disclosures.  The  Board 
proposes  this  rule  pursuant  to  its 
authority  in  TILA  Section  105(a)  to 
make  adjustments  and  exceptions  to  the 
requirements  in  TILA  to  effectuate  the 
statute’s  purposes,  which  include 
facilitating  consumers’  ability  to 
compare  credit  terms  and  helping 
consumers  avoid  the  uniformed  use  of 
credit.  15  U.S.C.  1604(a). 

For  closed-end  reverse  mortgages, 

TILA  Section  128(b)(2)  requires 
creditors  to  provide  good  faith  estimates 
of  the  clo.sed-end  TILA  disclosure 
within  three  business  days  after 
application  and  at  least  seven  business 
days  before  consummation,  and  before 
the  consumer  has  paid  a  fee  other  than 
a  fee  for  obtaining  a  credit  history.  If 
subsequent  events  cause  changes  to  the 
APR  that  exceed  certain  tolerances,  the 
creditor  must  provide  a  corrected 
disclosure  that  the  consumer  must 
receive  at  least  three  business  days 
before  consummation.  15  U.S.C. 
1638(b)(2).  TILA  Section  138  requires 
that  reverse  mortgage  disclosures  be 
provided  at  least  three  business  days 
before  closing.  15  U.S.C.  1648.  Proposed 
§  226.33(d)(3)  would  require  creditors  to 
provide  the  disclosures  required  by 
§  226.33(c)  for  closed-end  reverse 
mortgages  in  accordance  with  the  rules 
in  §  226.19(a).  Since  §  226.19(a),  as 
proposed  in  the  2009  Closed-End 
Mortgage  Proposal,  requires  the  TILA 
good  faith  estimates  to  be  provided  at 
least  7  business  days  before  closing,  and 
any  required  re-disclosures  to  be 
provided  at  least  three  business  days 
before  closing,  the  timing  requirements 
in  proposed  §  226.19(a)  would  satisfy 
the  timing  requirements  of  both  TILA 
Section  128  and  Section  138. 

In  addition,  §  226.19(a)  permits 
consumers  to  waive  the  seven-  and 
three-day  waiting  periods  for  a  bona 
fide  personal  financial  emergency, 
implementing  TILA  Section 
128(b)(2)(F).  15  U.S.C.  1638(b)(2)(F). 
These  waiver  provisions  would  also 
apply  to  the  closed-end  reverse 
mortgage  disclosures  required  by 
proposed  §  226.33(d)(3).  TILA  Section 
138  does  not  explicitly  provide  for  such 
a  waiver  for  the  reverse-mortgage- 
specific  disclosures.  However,  the  Board 
believes  that  it  would  be  impractical  for 
creditors  and  consumers  to  allow 
waivers  for  the  waiting  periods  for  some 
parts  of  the  reverse  mortgages 
disclosures  and  not  others,  or  to  allow 
only  partial  waivers  of  the  waiting 
periods.  The  Board  also  believes  that  the 
benefits  to  reverse  mortgage  consumers 
of  allowing  them  to  waive  the  disclosure 
waiting  periods  for  bona  fide  personal 
financial  emergencies  outweigh  the 
need  to  have  the  extra  time  to  review 
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the  disclosures  in  those  cases. 
Accordingly,  the  Board  proposes  to 
apply  the  waiver  rules  in  §  226.19(a)  to 
the  closed-end  reverse  mortgage 
disclosures.  The  Board  proposes  this 
rule  pursuant  to  its  authority  in  TILA 
Section  105(a)  to  make  adjustments  to 
the  statute  to  carry  out  its  purposes  and 
facilitate  compliance  with  TILA.  15 
U.S.C.  1604(a). 

Section  226.19(a),  as  proposed  in  the 
Board’s  2009  Closed-End  Mortgage 
proposal,  would  also  limit  creditors’  use 
of  estimates  in  making  final  TILA 
disclosures.  As  a  result  of  applying  the 
rules  in  proposed  §  226.19(a)  to  closed- 
end  reverse  mortgage  disclosures,  this 
proposal  would  also  limit  the  use  of 
estimates  in  the  same  manner.  As 
discussed  in  the  section-by-section 
analysis  to  §  226.33(c)(16)  above,  while 
creditors  must  use  certain  assumptions 
in  §  226.33(c)(16)  in  making  closed-end 
reverse  mortgage  disclosures,  use  of 
those  assumptions  would  not,  by 
themselves,  make  the  disclosures 
estimates.  See  proposed  comment 
33(c)(16)-l.  Thus,  creditors  would  be 
able  to  comply  with  proposed 
§  226.19(a).  The  Board  requests 
comment,  however,  on  whether  there 
are  other  disclosures  that  creditors 
would  need  to  estimate  in  final  closed- 
end  reverse  mortgage  disclosures. 

Proposed  §  226.33(d)(4)  would  require 
the  disclosures  in  §§  226.33(c)(3) 
through  (c)(10),  (c)(12)(i),  (c)(12)(ii), 
(c)(12)(iii),  (c)(13)(i),  (c)(13)(ii),  and 
(c)(14)  be  provided  in  the  form  of  a  table 
with  headings,  content  and  format 
substantially  similar  to  the  model  forms 
in  Appendix  K.  It  would  also  require 
certain  information  to  be  placed  directly 
above  the  table,  other  information  to  be 
placed  directly  below  the  table  and  limit 
the  information  that  could  be  within  the 
table.  It  would  also  require  that  certain 
information  be  disclosed  in  bold  text. 
For  closed-end  reverse  mortgages  it 
would  also  require  that  the  APR  be  more 
conspicuous  than  other  required  . 
disclosures,  as  required  by  TILA  Section 
122,  and  be  in  at  least  16  point  font.  15 
U.S.C.  1632.  Proposed  §  226.33(d)(5), 
modeled  after  proposed  §§  226.5b(b)(3) 
and  6(a)(l)(iv),  would  provide  rules  for 
disclosure  of  fees  based  on  a  percentage 
of  another  amount. 

33(e)  Reverse  Mortgage  Advertising 
Overview 

Currently,  advertisements  for  reverse 
mortgages  are  subject  to  general 
advertising  requirements  under 
§  226.16,  for  open-end  credit,  or 
§  226.24,  for  closed-end  credit.  Board 
staff  extensively  reviewed  reverse 
mortgage  advertisements,  which 
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generally  focused  on  special  features  of 
reverse  mortgages,  such  as  the  fact  that 
payments  of  principal  and  interest  are 
not  required.  As  a  result,  the  Board 
proposes  additional  advertising 
requirements  for  reverse  mortgages. 

The  Board  proposes  to  require  that  a 
reverse  mortgage  advertisement  disclose 
clarifying  information  if  the 
advertisement  contains  one  or  more  of 
the  seven  folloAving  Wpes  of  statements: 
(1)  A  reverse  mortgage  is  a  “government 
henefit”;  (2)  a  reverse  mortgage  provides 
payments  “for  life”  or  a  consumer  need 
not  repay  a  reverse  mortgage  “during 
your  lifetime”;  (3)  a  consumer  “cannot 
lose”  or  there  is  “no  risk”  to  a 
consumer’s  home  with  a  reverse 
mortgage;  (4)  a  consumer  or  a 
consumer’s  heirs  “cannot  owe”  or  will 
“never  repay”  more  than  the  value  of  the 
consumer’s  home;  (5)  payments  are  not 
required  for  a  reverse  mortgage;  (6) 
government  fee  limits  apply  to  a  reverse 
mortgage;  or  (7)  a  reverse  mortgage  does 
not  affect  a  consumer’s  eligibility  for  or 
benefits  under  a  government  program. 
The  Board  also  proposes  to  require  that 
a  reverse  mortgage  advertisement  that 
refers  to  housing  or  credit  counseling 
state  a  telephone  number  and  Internet 
Web  site  for  housing  counseling 
resources  maintained  by  HUD.  The 
proposed  requirements  apply  to 
advertisements  for  both  open-end  and 
closed-end  reverse  mortgages. 

Authority 

TILA  Section  105(a)  provides  the 
Board  with  general  authority  to 
prescribe  regulations  to  carry  out  TILA’s 
purposes,  which  include  ensuring 
meaningful  disclosure  of  credit  terms  so 
that  consumers  will  be  able  to  compare 
available  credit  terms  and  avoid  the 
uninformed  use  of  credit.  15  U.S.C. 
1601(a),  1604(a).  TILA  Section  147(a) 
authorizes  the  Board  to  require  by 
regulation  that  an  advertisement  for 
open-end  credit  secured  by  a 
consumer’s  principal  dwelling  that  sets 
forth  a  specific  plan  term  clearly  and 
conspicuously  disclose  any  information 
the  Board  prescribes,  in  addition  to  the 
credit  term  information  set  forth  in 
TILA  Section  147(a)(l)-(3)  (as 
implemented  in  §  226.16(d)).  15  U.S.C. 
1665b(a). 

The  Board  proposes  to  use  its  general 
authority  under  'TILA  Section  105(a) 
and,  for  open-end  reverse  mortgage 
advertisements,  its  authority  under 
TILA  Section  147  to  require  that  a 
reverse  mortgage  advertisement  disclose 
clarifying  information  if  the 
advertisement  contains  any  of  seven 


types  of  statements. 124  Board  also 

proposes  to  use  its  authority  under  TILA 
Sections  105(a)  and  147  to  require  that 
an  advertisement  provide  a  telephone 
number  and  Internet  Web  site  for  HUD’s 
housing  counseling  resources  if  the 
advertisement  contains  a  reference  to 
housing  or  credit  counseling.  The 
foregoing  information  would  be  helpful 
to  consumers  considering  a  reverse 
mortgage,  and  requiring  its  inclusion 
would  promote  the  informed  use  of 
credit. 

TILA  Section  122  authorizes  the 
Board  to  require  that  information  be 
disclosed  in  a  clear  and  conspicuous 
manner.  15  U.S.C.  1632.  Pursuant  to  the 
Board’s  authority  under  TILA  Section 
122,  information  required  to  accompany 
a  statement  that  triggers  the  disclosure 
requirement  (a  triggering  statement) 
must  be  clearly  and  conspicuously 
disclosed. 

Research  and  Outreach 

The  Board’s  staff  extensively 
reviewed  reverse  mortgage  advertising 
copy  in  developing  the  proposed 
provisions  regarding  reverse  mortgage 
advertising.  Board  staff  also  considered 
a  report  by  the  GAO  regarding  its  review 
of  reverse  mortgage  marketing  materials 
and  related  consultations  with  Federal 
and  state  banking  regulators  and  other 
parties. addition,  Board  staff 
considered  the  Proposed  Reverse 
Mortgage  Guidance  published  by  the 
FFIEC,  and  the  comments  received  on 
this  proposed  guidance,  as  well  as  the 
FFIEC’s  Final  Reverse  Mortgage 
Guidance. ^26  Board  staff  also  consulted 
with  Federal  Trade  Commission  staff  to 
identify  problems  connected  with 
advertisements  for  reverse  mortgages,  as 
well  as  areas  where  reverse  mortgage 
advertising  disclosures  could  be 
improved. 

Through  this  research  and  outreach 
effort.  Board  staff  identified  eight  types 
of  statements  that  warrant  a  requirement 
to  provide  clarifying  information.  These 
statements  are  discussed  in  detail 
below.  The  Board  solicits  comment  on 
the  proposed  requirements  for  reverse 
mortgage  advertisements. 

33(e)(1)  Scope 

Proposed  §  226.33(e)  applies  to  all 
advertisements  for  reverse  mortgages. 
The  Board’s  consumer  testing  has  found 
that  consumers  find  it  difficult  to 


’2“'  Most  reverse  mortgages  are  lines  of  credit, 
which  are  open-end  credit  transactions.  See  U.S. 
Government  Accountability  Office.  GAO-09-606  at 
8.. 

’2®  See  Proposed  Reverse  Mortgage  Guidance,  74 
FR  66652,  Dec.  16.  2009;  Final  Reverse  Mortgage 
Guidance.  75  FR  50801.  Aug.  17,  2010. 


understand  reverse  mortgages.  The 
reverse  mortgage  advertisements  Board 
staff  reviewed  generally  focused  on 
special  features  of  reverse  mortgages, 
such  as  the  fact  that  payments  of 
principal  and  interest  are  not  required. 

The  proposed  requirements 
supplement,  rather  than  replace,  general 
advertising  requirements  for  open-end 
or  closed-end  credit  transactions  under 
Subpart  B  or  Subpart  C  of  Regulation  Z, 
respectively.  This  approach  is 
consistent  with  §  226.31(a),  which 
provides  that  the  requirements  and 
limitations  of  Subpart  E  of  Regulation  Z, 
including  requirements  and  limitations 
for  reverse  mortgages,  are  in  addition  to 
requirements  contained  in  other 
subparts  of  Part  226. 

Proposed  §  226.33(e)(1)  provides  that 
the  requirements  of  proposed 
§  226.33(e)  apply  to  any  advertisement 
for  a  reverse  mortgage,  including 
promotional  materials  that  accompany 
applications.  Proposed  comment 
33(e)(l)-l  states  that  the  requirements 
of  proposed  §  226.33(e)  apply  to  both 
open-end  and  closed-end  reverse 
mortgages.  Proposed  comment  33(e)(1)- 
1  also  states  that  the  requirements  and 
limitations  of  proposed  §  226.33(e)  are 
in  addition  to  those  contained  in  other 
subparts,  including  advertising 
requirements  under  §  226.16  in  Subpart 
B  or  §  226.24  in  Subpart  G.  as 
applicable,  and  contains  a  cross- 
reference  to  §  226.31(a). 

33(e)(2)  Clear  and  Conspicuous 
Standard 

Reverse  mortgage  advertisements 
currently  are  subject  to  the  clear  and 
conspicuous  standard  for  open-end  or 
closed-end  advertisements  set  forth  in 
§  226.16  in  Subpart  B  or  §  226.24  in 
Subpart  C,  respectively.  Proposed 
§  226.33(e)(2)  provides  that  disclosures 
required  for  reverse  mortgage 
advertisements  must  be  made  clearly 
and  conspicuously.  Proposed  comment 
33(e)(2)-l  clarifies  that  advertisements 
for  reverse  mortgages  are  subject  to  the 
general  “clear  and  conspicuous” 
standard  for  Subpart  B  or  Subpart  C,  as 
applicable.  Proposed  comment  33(e)(2)- 
1  contains  a  cross-reference  to  proposed 
comment  3'3(e)(l)-l,  which  in  turn 
refers  to  §  226.31(a),  discussed  above. 

Proposed  comment  33(e)(2)-l  clarifies 
that  proposed  §  226.33(e)  prescribes  no 
specific  rules  for  the  format  of  required 
disclosures,  other  than  the  following 
requirements:  (1)  the  disclosures 
required  by  proposed  §  226.33(e)(3)-(9) 
must  be  made  with  equal  prominence 
and  in  close  proximity  to  each  triggering 
statement;  and  (2)  the  disclosure 
required  by  proposed  §  226.33(e)(10) 
must  be  at  least  as  conspicuous  as  any 
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use  of  the  triggering  statement.  Proposed 
comment  33(e)(2)-l  clarifies  further  that 
required  statements  need  not  be  printed 
in  a  certain  type  size  and  need  not 
appear  in  any  particular  place  in  the 
advertisement,  except  as  necessary  to 
comply  with  the  foregoing  requirements 
regarding  prominence,  proximity,  and 
conspicuousness. 

Proposed  comment  33(e)(2)-2  states 
that  information  required  to  be 
disclosed  under  proposed  §  226.33(e) 
that  is  in  the  same  type  size  as  the 
triggering  statement  is  deemed  to  be 
equally  prominent  with  such  statement. 
Proposed  comment  33(e){2)-2  states 
further  that  if  a  disclosure  required  by 
proposed  §  226.33(e)  is  made  with 
greater  prominence  than  the  triggering 
statement,  the  equal  prominence 
requirement  is  satisfied.  In  addition, 
proposed  comment  33(e)(2)-2  states  that 
information  required  to  be  disclosed 
under  proposed  §  226.33(e)  that  is 
immediately  next  to  or  directly  above  or 
below  a  triggering  statement,  without 
any  intervening  text  or  graphical 
displays  and  not  in  a  footnote,  is 
deemed  to  be  closely  proximate  to  such 
statement.  Proposed  comments  33(e)(2)- 
3,  -4,  and  -5  clarify  that,  in  determining 
whether  required  disclosures  in  an 
Internet,  televised,  or  oral  advertisement  _ 
for  a  reverse  mortgage  are  made  clearly 
and  conspicuously  for  purposes  of 
proposed  §  226.33(e)(2),  creditors  may 
rely  on  comments  16-3,  —4,  and  -5  for 
open-end  reverse  mortgages,  and 
comments  24(b)-3,  -4,  and  -5  for 
closed-end  reverse  mortgages. 

33(e)(3)  Need  To  Repay  Loan 

Some  advertisements  state  that  a 
reverse  mortgage  is  a  “government 
benefit”  or  other  government  aid, 
without  indicating  that  a  reverse 
mortgage  is  a  loan  that  must  be  repaid. 
Reverse  mortgages  are  complex 
tra'nsactions,  and  consumers  do  not 
necessarily  know  how  a  reverse 
mortgage  can  enable  a  consumer  to 
receive,  rather  than  make,  periodic 
payments.  For  example,  some  of  the 
consumers  who  participated  in  the 
Board’s  consumer  testing  did  not  know 
at  the  outset  that  a  reverse  mortgage  is 
a  loan  that  must  be  repaid.  A  reference 
to  government  aid  may  compound  many 
consumers’  confusion  regarding  how 
reverse  mortgages  operate. 

The  Board  believes  that  a  statement 
that  a  reverse  mortgage  is  a  “government 
benefit”  or  other  aid  from  a  government 
entity  may  mislead  a  consumer  to 
believe  that  a  reverse  mortgage  is 
government  assistance  that  the 
consumer  need  not  repay.  Therefore,  the 
Board  proposes  to  provide  that  such  a 
statement  in  a  reverse  mortgage 


advertisement  triggers  a  requirement  to 
disclose  clarifying  information. 

Proposed  §  226.33(e)(3)  provides  that 
if  an  advertisement  states  that  a  reverse 
mortgage  is  a  “government  benefit”  or 
other  aid  provided  by  any  Federal,  state, 
or  local  government  entity,  each  such  , 
statement  must  be  accompanied  by  an 
equally  prominent  and  closely 
proximate  statement  of  the  fact  that  a 
reverse  mortgage  is  a  loan  that  must  be 
repaid.  The  proposed  disclosures  would 
reduce  consumers’  confusion  regarding 
the  nature  of  a  reverse  mortgage  likely 
to  result  from  a  statement  that  a  reverse 
mortgage  is  government  aid. 

Proposed  comment  33(e)(3)-l 
provides  examples  illustrating  how  an 
advertisement  that  states  that  a  reverse 
mortgage  is  aid  provided  by  a 
government  entity  may  clearly  and 
conspicuously  disclose  that  a  reverse 
mortgage  is  a  loan  that  must  be  repaid. 
One  such  example  is  the  following 
statement:  “You  are  eligible  for  benefits 
under  the  government’s  Home  Equity 
Conversion  Mortgage  program.  A 
reverse  mortgage  under  the  program  is 
a  loan  that  you  must  repay.” 

Proposed  comment  33(e)(3)-2  clarifies 
that  an  advertisement  may  not  state  that 
a  reverse  mortgage  is  a  “government 
benefit”  unless  the  reverse  mortgage  is 
associated  with  a  government  program, 
such  as  HUD’s  HECM  program.  The 
comment  further  clarifies  that  if  a 
reverse  mortgage  is  associated  with  a 
government  program,  then  an 
advertisement  may  contain  a  statement 
that  a  reverse  mortgage  is  a  government 
benefit;  however,  the  statement  must  be 
accompanied  by  a  statement  that  a 
reverse  mortgage  is  a  loan  that  must  be 
repaid,  as  illustrated  in  the  examples 
provided  in  comment  33(e)(3)-l. 

Finally,  proposed  comment  33(e)(3)-2 
notes  that  reverse  mortgage 
advertisements  are  subject  to  the 
prohibitions  in  proposed  §  226.16(d)(9), 
for  open-end  reverse  mortgages,  and 
§  226.24(i)(3),  for  closed-end  reverse 
mortgages,  on  misrepresentations  that  a 
mortgage  is  endorsed  or  sponsored  by 
the  government.  The  comment  clarifies 
that  an  advertisement  with  this  type  of 
misrepresentation  will  violate  TILA 
regardless  of  whether  a  statement  that 
the  reverse  mortgage  is  a  loan  that  must 
be  repaid  accompanies  the 
misrepresentation. 

Proposed  comment  33(e)(3)-3  clarifies 
that  a  statement  that  a  reverse  mortgage 
is  a  “government-supported  loan”  or  a 
“government  loan  program”  or  is  a  loan 
insured,  authorized,  developed,  created, 
or  otherwise  sponsored  or  endorsed  by 
a  government  entity  does  not  trigger  a 
requirement  to  disclose  clarifying 
information.  Such  statements  make 


clear  that  a  reverse  mortgage  is  a  loan. 
Proposed  comment  33(e)(3)-3  is 
consistent  with  §  226.24(j)(3),  which 
allows  statements  regarding  government 
endorsement  or  sponsorship  if  an 
advertised  loan  program  in  fact  is 
endorsed  or  sponsored  by  a  government 
entity.  Proposed  comment  33(e)(3)-3 
also  provides  examples  of  statements 
that  do  not  trigger  a  requirement  to 
disclose  clarifying  information  under 
psoposed  §  226.33(e)(3),  including  the 
following  example:  “A  Home  Equity 
Conversion  Mortgage  is  a  loan  insured 
by  the  U.S.  Department  of  Housing  and 
Urban  Development.” 

Proposed  comment  33(e)(3)-4  clarifies 
that  a  reference  to  benefits  or  other  aid 
through  a  government  program 
unrelated  to  reverse  mortgages  does  not 
trigger  the  requirement  to  disclose 
clarifying  information.  Proposed 
comment  33(e)(3)-4  clarifies  further  that 
using  the  term  “benefit”  to  mean 
“advantage”  does  not  trigger  the 
requirement  to  disclose  clarifying 
information.  The  proposed  comment 
also  provides  examples  that  illustrate 
uses  of  the  term  “benefit”  that  do  not 
trigger  a  requirement  to  disclose 
clarifying  information  under  proposed 
§  226.33(e)(3),  including  the  following: 

“A  reverse  mortgage  does  not  affect  your 
Social  Security  benefits.”  (Proposed 
comment  33(e)(3)-4  clarifies,  however, 
that  the  foregoing  statement  regarding 
Social  Security  benefits  triggers  a 
requirement  under  proposed 
§  226.33(e)(9)  to  disclose  that  a  reverse 
mortgage  may  affect  a  consumer’s 
benefits  under  some  other  government 
programs,  as  discussed  below  in  the 
section-by-section  analysis  of 
§  226.33(e)(9).) 

33(e)(4)  Events  That  End  Loan  Term 

Some  advertisements  state  that  a 
reverse  mortgage  provides  payments  or 
access  to  a  line  of  credit  throughout  a 
consumer’s  lifetime.  However,  a 
consumer  may  outlive  a  credit  line  if 
home  equity  is  exhausted  and  payments 
under  the  term  option  do  not  continue 
beyond  a  specified  term.  A  statement 
that  a  reverse  mortgage  provides 
payments  throughout  a  consumer’s 
lifetime  is  partially  true  where  a 
consumer  chooses  a  HECM  program  that 
provides  payments  as  long  as  a 
consumer  lives  in  the  home  (tenure 
option),  but  relatively  few  HECM 
consumers  choose  the  tenure  option. 
And  even  with  the  tenure  option,  an 

In  2008,  89%  of  consumers  with  a  HECM 
chose  the  line  of  credit  option  and  an  additional  6% 
chose  the  line  of  credit  option  combined  with  either 
the  tenure  option  or  the  option  for  a  specified  term. 
See  U.S.  Government  Accountability  Office,  GAO- 
09-606  at  8. 
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event  other  than  a  consumer’s  death 
may  cause  a  reverse  mortgage  to  become 
due,  including  sale  of  the  home  and 
failure  by  the  consumer  to  use  the  home 
as  a  principal  residence,  to  maintain  the 
home  in  good  repair,  or  to  pay  property 
taxes  or  insurance  premiums.  Many 
participants  in  the  Board’s  consumer 
testing  were  surprised  to  learn  that  such 
events  may  cause  a  reverse  mortgage  to 
become  due. 

Other  advertisements  state  that  a 
consumer  need  not  repay  a  reverse 
mortgage  during  the  consumer’s 
lifetime.  As  discussed  above,  however, 
several  events  other  than  a  consumer’s 
death  may  cause  a  reverse  mortgage  to 
become  due. 

The  Board  believes  that  the  foregoing 
statements  in  an  advertisement  may 
mislead  a  consumer  to  believe  that  he  or 
she  will  receive  payments  or  have 
access  to  a  line  of  credit,  or  need  not 
repay,  a  reverse  mortgage  until  death. 

The  Board  therefore  proposes  to  require 
that  such  statements  be  accompanied  by 
a  clarifying  disclosure  of  circumstances 
that  may  result  in  the  termination  of 
payments  or  of  access  to  a  line  of  credit, 
or  repayment  being  required,  for  a 
reverse  mortgage. 

Proposed  §  226.33(e)(4)  requires  that 
equally  prominent  and  closely 
proximate  clarifying  information 
accompany  each  statement  in  an 
advertisement  that  a  reverse  mortgage 
provides  payments  “for  life”  or  that  a 
consumer  need  not  repay  a  reverse 
mortgage  “during  your  lifetime”  or 
another  statement  that  payments  or 
access  to  a  line  of  credit  for  a  reverse 
mortgage  or  the  term  of  a  reverse 
mortgage  will  continue  throughout  a 
consumer’s  lifetime.  Specifically, 
proposed  §  226.33(e)(4)  provides  that 
the  advertisement  must  disclose  that  in 
the  following  cases,  payments  or  access 
to  a  line  of  credit  may  end  or  repayment 
may  be  required  during  the  consumer’s 
lifetime:  If  the  consumer  (1)  sells  the 
home  or  (2)  lives  elsewhere  for  longer 
than  allowed  by  the  loan  agreement. 

The  foregoing  disclosure  is  intended  to 
address  the  potentially  misleading 
effects  of  a  statement  that  payments  or 
access  to  a  line  of  credit  continue 
throughout  a  consumer’s  lifetime  or  that 
a  consumer  need  not  repay  a  reverse 
mortgage  during  the  consumer’s 
lifetime. 

A  reverse  mortgage  may  become  due 
in  other  circumstances,  such  as  if  a 
consumer  does  not  pay  property  taxes  or 
insurance  premiums  or  does  not 
maintain  the  home.  The  Board  is 
concerned  that  requiring  advertisements 
to  include  many  examples  of  such 
circumstances  could  contribute  to 
information  overload,  however.  For  that 


reason,  the  Board  proposes  to  limit  the 
required  disclosure  of  clarifying 
information  to  the  two  circumstances  of 
selling  the  home  and  living  elsewhere 
for  longer  than  a  specified  period  of 
time.  At  the  same  time,  the  Board 
believes  that  clearly  and  conspicuously 
disclosing  more  than  two  events  that 
cause  a  reverse  mortgage  to  end  may  be 
possible.  Therefore,  reverse  mortgage 
advertisements  may  state  more  than  two 
such  examples  under  the  Board’s 
proposal,  as  discussed  below. 

The  examples  of  selling  of  the  home 
and  living  elsewhere  for  longer  than  a 
specified  period  of  time  are  particularly 
relevant  to  the  consumers  to  whom 
reverse  mortgages  typically  are 
advertised.' Generally  aged  62  or  older, 
these  consumers  may  be  more  likely 
than  younger  consumers  to  need  to  live 
in  an  assisted  living  facility,  with 
relatives,  or  someplace  other  than  their 
home  for  health  reasons.  Consequently, 
proposed  §  226.33(e)(4)  requires  that  an 
advertisement  include  these  specific 
examples,  if  applicable,  in  the 
disclosure  triggered  by  a  statement  that 
a  reverse  mortgage  provides  payments 
“for  life”  or  that  a  consumer  need  not 
repay  a  reverse  mortgage  “during  your 
lifetime”  or  by  another  statement  that  a 
reverse  mortgage  will  continue 
throughout  a  consumer’s  lifetime. 

Proposed  comment  33(e)(4)-l 
provides  examples  that  illustrate  how 
an  advertisement  may  disclose  the 
clarifying  information  required  by 
proposed  §  226.33(e)(4),  including  the 
following  example:  “You  get  payments 
for  as  long  as  you  live,  except  that 
payments  may  end  sooner  in  some 
circumstances.  For.example,  you  do  not 
get  payments  for  as  long  as  you  live  if 
you  sell  your  home  or  live  somewhere 
else  for  longer  than  the  loan  agreement 
allows.”  Proposed  comment  33(e)(4)-2 
states  that  the  disclosures  required  by 
proposed  §  226.33(e)(4)(A)  and  (B)  need 
be  made  only  if  applicable. 

Proposed  comment  33(e)(4)-3  states 
that  proposed  §  226.33(e)(4)  does  not 
require  the  use  of  a  particular  format  in 
providing  the  required  disclosures, 
other  than  requiring  that  they  be  equally 
prominent  with  and  in  close  proximity 
to  each  triggering  statement.  Proposed 
comment  33(e)(4)-3  also  clarifies  that  an 
advertisement  need  not  make  the 
required  disclosures  in  a  single  sentence 
and  may  make  the  required  disclosures, 
for  example,  using  a  list  format.  Further, 
proposed  comment  33(e)(4)-3  states  that 
an  advertisement  may  provide  the 
required  disclosures  in  any  order. 
Proposed  comment  33(e)(4)-4  states  that 
an  advertisement  for  a  reverse  mortgage 
may  state  additional  circumstances  in 
which  a  reverse  mortgage  will  end 
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during  a  consumer’s  lifetime  (for 
example,  where  a  consumer  chooses  to 
receive  payments  for  a  specific  time 
period),  but  must  not  obscure  the 
required  disclosures. 

33(e)(5)  Risk  of  Foreclosure 

Some  advertisements  state  that,  with 
a  reverse  mortgage,  a  consumer  cannot 
lose  his  or  her  home  or  that  there  is  no 
risk  to  a  consumer’s  home.  Principal 
and  interest  payments  are  not  required 
with  a  reverse  mortgage,  but  foreclosure 
nevertheless  may  occur.  Some 
participants  in  the  Board’s  consumer 
testing  were  surprised  that  a  consumer’s 
home  is  at  risk  with  a  reverse  mortgage. 
Statements  that  a  reverse  mortgage 
poses  no  risk  to  a  consumer’s  home 
compounds  some  consumers’  lack  of 
understanding  that  a  reverse  mortgage  is 
a  loan  secured  by  a  consumer’s  home. 

The  Board  believes  that  a  statement 
that  a  consumer  cannot  lose  his  or  her 
home  or  that  there  is  no  risk  to  a 
consumer’s  home  may  mislead  a 
consumer  to  believe  that  foreclosure  of 
a  reverse  mortgage  cannot  occur.  The 
Board  therefore  proposes  to  provide  that 
such  statement  triggers  a  requirement  to 
disclose  clarifying  information. 

Proposed  §  226.33(e)(5)  provides  that  if 
an  advertisement  states  that  a  consumer 
“cannot  lose”  or  that  there  is  “no  risk” 
to  the  consumer’s  home  or  otherwise 
states  that  foreclosure  cannot  occur  if 
the  consumer  (1)  lives  somewhere  other 
than  the  dwelling  longer  than  allowed 
by  the  loan  agreement  or  (2)  does  not 
pay  property  taxes  or  insurance 
premiums.  The  foregoing  disclosures 
clarify  a  statement  that  a  reverse  • 
mortgage  poses  no  risk  to  a  consumer’s 
home. 

Of  course,  foreclosure  may  result  from 
other  circumstances,  such  as  not 
maintaining  the  home  in  good  repair. 
However,  the  Board  is  concerned  that 
requiring  that  advertisements  include 
many  examples  of  circumstances  that 
may  result  in  foreclosure  could 
contribute  to  information  overload.  For 
that  reason,  the  Board  proposes  to  limit, 
the  required  disclosure  of  clarifying 
information  to  the  consumer  living 
somewhere  other  than  the  dwelling 
longer  than  allowed  by  the  loan 
agreement  or  not  paying  property  taxes 
or  insurance  premiums.  At  the  same 
time,  the  Board  believes  that  clearly  and 
conspicuously  disclosing  more  than  two 
events  that  cause  a  reverse  mortgage  to 
end  may  be  possible.  Therefore,  reverse 
mortgage  advertisements  may  state  more 
than  two  such  examples  under  the 
Board’s  proposal,  as  discussed  below. 

Proposed  comment  33(e)(5)-l 
provides  examples  that  illustrate  how 
an  advertisement  may  disclose  the 
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clarifying  information  required  by 
proposed  §  226.33(e)(5).  One  such 
example  is  the  following:  “You  cannot 
lose  your  home  except  in  certain 
circumstances,  including  if  you  live 
somewhere  else  for  longer  than  allowed 
by  the  loan  agreement  or  you  do  not  pay 
taxes  or  insurance.”  Proposed  comment 
33(e)(5)-2  clarifies  that  the  disclosures 
required  by  proposed  §  226.33(e)(5)(A) 
and  (B)  need  be  made  only  if  applicable. 

Proposed  comment  33(e)(5)-3  states 
that  proposed  §  226.33(e)(5)  does  not 
require  the  use  of  a  particular  format  in 
providing  the  required  disclosures, 
other  than  requiring  that  they  be  equally 
prominent  with  and  in  close  proximity 
to  each  triggering  statement.  Proposed 
comment  33(e)(5)-3  also  clarifies  that  an 
advertisement  need  not  make  the 
required  disclosures  in  a  single  sentence 
and  may  make  the  required  disclosures, 
for  example,  using  a  list  format.  Further, 
proposed  comment  33(e)(5)-3  states  that 
an  advertisement  may  provide  the 
required  disclosures  in  any  order. 
Proposed  comment  33(e)(5)-4  states  that 
an  advertisement  for  a  reverse  mortgage 
may  state  additional  circumstances  in 
which  foreclosure  may  occur,  but  must 
not  obscure  the  required  disclosures. 

33(e)(6)  Amount  Owed 

Some  advertisements  state  that  a 
consumer  or  a  consumer’s  heirs  or  estate 
cannot  owe  more  than  the  consumer’s 
home  is  worth  with  a  reverse  mortgage. 
Although  a  creditor’s  recourse  in  the 
event  of  a  HECM  default  is  limited  to 
the  value  of  a  consumer’s  home,  the 
loan  balance  can  exceed  the  value  of  the 
home.  A  consumer  or  the  consumer’s 
heirs  or  estate  must  pay  the  entire  loan 
balance  to  retain  a  home  when  a  reverse 
mortgage  becomes  due. 

In  the  past,  some  HECM  creditors 
themselves  mistakenly  believed  that  a 
consumer  or  a  consumer’s  heirs  could 
retain  the  consumer’s  home  by  paying 
the  home’s  value  rather  than  the 
outstanding  loan  balance,  leading  HUD 
to  issue  a  clarifying  statement.’^s  Given 
evidence  of  creditors’  confusion  in  this 
regard,  the  Board  believes  that  a 
statement  in  a  reverse  mortgage 
advertisement  that  a  consumer  or  a 
consumer’s  heirs  cannot  owe  more  than 
the  consumer’s  home  is  worth  may 
mislead  consumers.  This  type  of 
assertion  may  give  a  consumer  false 
comfort  about  the  consumer’s  ability,  or 
the  ability  of  the  consumer’s  heirs,  to 
retain  the  home  when  a  reverse 
mortgage’s  term  ends.  The  Board 
therefore  proposes  to  require  that 
clarifying  information  accompany  a 


'2*  See  HUD  Mortgagee  Letter  2008-38  (Dec.  8. 
2008). 


statement  that  the  consumer  or  a 
consumer’s  heirs  or  estate  cannot  owe 
more  than  the  consumer’s  home  is 
worth. 

Proposed  §  226.33(e)(6)  provides  that 
if  an  advertisement  states  that  a 
consumer  or  a  consumer’s  heirs  or  estate 
“cannot  owe”  or  wdll  “never  repay”  more 
than,  or  otherwise  states  that  repayment 
is  limited  to,  the  value  of  the 
consumer’s  dwelling,  each  such 
statement  must  be  accompanied  by  an 
equally  prominent  and  closely 
proximate  statement  of  the  fact  that  (1) 
to  retain  the  dwelling  when  the  reverse 
mortgage  becomes  due  the  consumer  or 
the  consumer’s  heirs  or  estate  must  pay 
the  entire  loan  balance  and  (2)  the 
balance  may  be  greater  than  the  value  of 
the  consumer’s  dwelling.  The  proposed 
disclosures  would  reduce  the  risk  that 
consumers  will  underestimate  the 
likelihood  that  they  or  their  heirs  will 
lose  a  home  they  may  want  to  keep. 

Proposed  comment  33(e)(6)-l 
provides  examples  that  illustrate  how 
an  advertisement  for  a  reverse  mortgage 
may  disclose  the  clarifying  information 
required  by  proposed  §  226.33(e)(6). 

One  such  example  is  the  following: 
“Your  heirs  cannot  owe  more  than  the 
value  of  your  house,  unless  they  want 
to  keep  the  house  when  the  reverse 
mortgage  is  due.  To  keep  the  house, 
they  must  pay  the  entire  loan  balance, 
which  may  be  higher  than  the  house’s 
value.” 

33(e)(7)  Payments  for  Taxes  and 
Insurance 

Many  advertisements  state  that  a 
reverse  mortgage  will  enable  a  consumer 
to  make  no  payments.  A  statement  that 
there  are  no  payments  with  a  reverse 
mortgage  may  cause  a  consumer  to 
overlook  the  need  to  pay  property  taxes 
or  insurance.  Many  consumers  are  used 
to  making  a  single  payment  to  a  creditor 
each  month  that  includes  payment  for 
principal,  interest,  and  property  taxes  . 
and  insurance.  Such  consumers  may 
misconstrue  a  statement  that  a  reverse 
mortgage  will  eliminate  their  payments 
to  mean  that  the  creditor  will  make 
taxes  and  insurance  payments  on  their 
behalf  out  of  home  equity  and  that  the 
consumer  need  not  make  those 
payments  directly.  To  reduce  the 
likelihood  of  consumer  confusion,  the 
Board  proposes  to  require  that  a 
statement  regarding  the  obligation  to 
make  property  tax  and  insurance 
payments  accompany  a  statement  that  a 
consumer  is  not  required  to  make 
payments  for  a  reverse  mortgage. 

Specifically,  proposed  §  226.33(e)(7) 
provides  that,  if  an  advertisement  states 
that  payments  are  not  required  for  a 
reverse  mortgage,  each  such  statement 


must  be  accompanied  by  an  equally 
prominent  and  closely  proximate 
statement  that  a  consumer  must  make 
payments  for  property  taxes  or 
insurance  premiums,  if  applicable. 
Proposed  §  226.33(e)(7)  is  consistent 
with  §  226.24(f)(3),  which  provides  that 
in  an  advertisement  for  a  first-lien, 
closed-end  mortgage,  a  statement  of  the 
amount  of  any  payment  triggers  a 
requirement  to  disclose  the  fact  that  the 
stated  payments  do  not  include  amounts 
payable  for  taxes  and  insurance 
premiums.  Proposed  comment  33(e)(7)- 
1  provides  examples  that  illustrate  how 
an  advertisement  for  a  reverse  mortgage 
may  disclose  the  clarifying  information 
required  by  §  226.33(e)(7).  One  such 
example  is  the  following:  “There  are  no 
loan  payments  for  a  reverse  mortgage. 
You  continue  to  pay  for  property  taxes 
and  insurance.” 

33(e)(8)  Government  Fee  Limitation 

Some  advertisements  state  that  ■ 
government  limits  on  HECM  fees 
minimize  consumers’  costs.  This  and 
similar  statements  may  obscure  the  fact 
“ihat  HECM  fees  can  be  substantial, 
notwithstanding  statutory  or  regulatory 
limits.  A  statement  that  the  government 
restricts  reverse  mortgage  fees  may 
cause  a  consumer  to  think  that  HECMs 
are  less  expensive  than  “forward” 
mortgages  or  other  financial  products.  In 
fact,  reverse  mortgages  often  have  higher 
up-front  costs  than  “forward” 

mortgages.  ^29 

Further,  consumers  may  misconstrue 
a  statement  that  the  government  caps 
HECM  fees  to  mean  that  the  government 
sets  the  amount  of  such  fees.  Fees 
charged  may  vary,  however,  because 
creditors  need  not  charge  the  maximum 
fees  permissible  for  a  HECM.  Also, 
pricing  discretion  exists  despite  HECM 
fee  caps,  because  interest  rates  for 
HECMs  are  not  prescribed.  To  address 
concern  that  consumers  will 
misunderstand  the  effect  government 
caps  have  on  reverse  mortgage  costs,  the 
Board  proposes  to  provide  that  a 
statemeat  regarding  government 
limitations  on  fees  or  other  costs  triggers 
a  requirement  to  provide  specified 
clarifying  information. 

Proposed  §  226.33(e)(8)  provides  that 
if  an  advertisement  states  that  a  Federal, 
state,  or  local  government  limits  or 
regulates  fees  or  other  costs  for  a  reverse 
mortgage,  each  such  statement  must  be 
accompanied  by  an  equally  prominent 
and  closely  proximate  statement  that 
costs  may  vary  among  creditors  and 
loan  types  and  that  less  expensive  . 


129  See,  e.g.,  U.S.  Government  Accountability 
Office.  GAO-09-606  at  10-11  (describing  typical 
reverse  mortgage  costs). 
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options  may  be  available.  Proposed 
comment  33(eK8)-l  provides  examples 
of  how  an  advertisement  may  disclose 
the  required  clarifying  information.  One 
such  example  is  the  following:  “The 
government  has  capped  fees  for  HECMs. 
Costs  may  vary  by  lender  or  loan  type, 
and  cheaper  alternatives  may  be 
available.” 

33(e)(9)  Eligibility  for  Government 
Programs 

Many  reverse  mortgage 
advertisements  state  that  a  reverse 
mortgage  will  not  affect  a  consumer’s 
Social  Security  or  Medicare  benefits. 
Although  a  reverse  mortgage  generally 
does  not  affect  a  consumer’s  benefits 
from  or  eligibility  for  Social  Security  or 
Medicare,  reverse  mortgage  proceeds 
may  affect  a  consumer’s  benefits  from  or 
eligibility  for  means-tested  programs 
such  as  Supplemental  Security  Income 
(SSI)  and  Medicaid.  Concerns  have  been 
raised  that  consumers  may 
misunderstand  a  statement  that  a 
reverse  mortgage  does  not  affect  certain 
government  benefits  to  mean  that  a 
reverse  mortgage  does  not  affect 
government  benefits  generally. 

Concerns  also  have  been  raised  that 
some  housing  counselors  do  not 
mention  that  a  reverse  mortgage  may 
affect  benefits  from  and  eligibility  for 
government  assistance,  even  though 
provision  of  this  information  is 
required. 

With  careful  planning,  some 
consumers  may  avoid  having  a  reverse 
mortgage  adversely  affect  eligibility  for 
or  benefits  from  a  means-tested 
government  program.  Consumers  would 
benefit  from  clarification  in  an 
advertisement  that,  although  a  reverse 
mortgage  may  not  affect  eligibility  for  or 
benefits  from  a  particular  government 
program,  a  reverse  mortgage  may  affect 
eligibility  for  and  benefits  from  other 
government  programs.  Such 
clarification  would  identify  an  issue 
about  which  many  consumers  should 
seek  additional  information. 

Proposed  §  226.33(e)(9)  provides  that 
if  an  advertisement  states  that  a  reverse 
mortgage  does  not  affect  a  consumer’s 
eligibility  for  or  benefits  from  a 
government  program,  each  such 
statement  must  be  accompanied  by  an 
equally  prominent  and  closely 
proximate  statement  of  the  fact  that  a 
reverse  mortgage  may  affect  a 
consumer’s  eligibility  for  benefits 
through  some  government  programs, 
such  as  SSI  or  Medicaid.  Such 


See,  e.g..  Proposed  Reverse  Mortgage 
Guidance,  74  FR  at  66658;  Final  Reverse  Mortgage 

Guidance,  75  FR  at _ . 

See  U.S.  Government  Accountability  Office, 
GAC)-09-606  at  37. 


advertisement  must  mention  SSI  and 
Medicaid  specifically,  so  that 
consumers  have  concrete  examples  of 
means-tested  programs  to  discuss  with  a 
housing  counselor  or  other  person. 
Proposed  comment  33(e)(9)-l  provides 
examples  that  illustrate  how  an 
advertisement  may  disclose  the 
clarifying  information  required  by 
proposed  §  226.33(e)(9). 

33(e)(10)  Credit  Counseling  Information 

Some  advertisements  discuss  the 
availability  of  housing  counseling  in 
connection  with  reverse  mortgages. 
Requiring  that  an  advertisement  that 
refers  to  housing  or  credit  counseling 
include  a  telephone  number  and 
Internet  Web  site  for  housing  counseling 
resources  maintained  by  HUD  would 
help  consumers  to  consult  with  a 
housing  counselor  early  in  the  lending 
process.  The  Board  proposes  such 
requirement  to  promote  the  informed 
use  of  credit,  consistent  with  TILA’s 
goals. 

Proposed  §  226.33(e)(10)  provides  that 
if  an  advertisement  contains  a  reference 
to  housing  or  credit  counseling,  the 
advertisement  must  disclose  a  telephone 
number  and  Internet  Web  site  for 
housing  counseling  resources 
maintained  by  HUD.  Proposed  comment 
33(e)(10)-l  clarifies  that  disclosure  of 
HUD’s  counseling  telephone  number 
and  Web  site  must  be  at  least  as 
conspicuous  as  any  reference  to  housing 
or  credit  counseling  in  the 
advertisement.  The  comment  further 
clarifies  that  the  telephone  number  and 
Web  site  information  does  not  have  to 
be  included  with  every  reference  to 
counseling  resources.  Proposed 
comment  33(e)(10)-l  also  clarifies  that 
language  identifying  the  purpose  of  the 
telephone  number  and  Web  site  must 
accompany  the  disclosure,  and  provides 
the  following  illustrative  statement:  “For 
information  about  housing  counseling 
options,  call  [telephone  number]  or  go 
to  [Internet  Web  site].” 

Section  226.34  Prohibited  Acts  or 
Practices  in  Connection  With  Credit 
Subject  to  §226.32 

34(a)  Prohibited  Acts  or  Practices  for 
Loans  Subject  to  §  226.32 

34(a)(4)  Repayment  Ability 

The  Board  is  proposing  to  remove  and 
reserve  a  comment  under  §  226.34(a)(4). 
Section  226.34(a)(4)  prohibits  creditors 
from  making  a  higher-priced  mortgage 
loan  without  regard  to  the  consumer’s 
repayment  ability  as  of  consummation 
of  the  transaction.  Comment  34(a)(4)-4 
contains  an  erroneous  cross  reference  to 
§  226.34(a)(4)(iv).  Accordingly,  the 


Board  proposes  to  remove  the  comment. 
No  substantive  change  is  intended. 

34(a)(4)(iv)  Exclusions  From 
Presumption  of  Compliance 

The  Board  is  proposing  to  add  a  new 
comment  34(a)(4)(iv)-3  to  provide 
guidance  on  compliance  with  the 
repayment  ability  requirements  of 
§  226.34(a)(4)  for  certain  balloon  loans 
with  terms  of  less  than  seven  years 
(“short-term  balloon  loans”).  Section 
226.34(a)(4)(iii)  provides  a  presumption 
of  compliance  with  the  repayment 
ability  requirements  if  the  creditor 
follows  certain  procedures,  including 
verifying  the  borrower’s  income.  Under 
§  226.34(a)(4)(iv),  however,  the 
presumption  of  compliance  is  not 
available  for  certain  loan  products,  such 
as  short-term  balloon  loans.  Exclusion 
of  short-term  balloon  loans  from  the 
presumption  of  compliance  has  led 
creditors  to  ask  the  Board  whether  they 
can  make  such  loans  and  how  to  comply 
with  the  repayment  ability  rule. 

Proposed  comment  34(a)(4)(iv)-3 
states  that  the  exclusion  of  short-term 
balloon  loans  from  the  presumption  of 
compliance  does  not  prohibit  creditors 
from  making  short-term  balloon  loans 
that  are  higher-priced  mortgage  loans. 
The  proposed  comment  would  clarify, 
however,  that  the  creditor  must  use 
prudent  underwriting  standards  and 
determine  that  the  value  of  the  collateral 
(the  home)  is  not  the  basis  for  repaying 
the  obligation  (including  the  balloon 
payment).  The  proposed  comment 
clarifies  that  the  creditor  need  not  verify 
that  the  consumer  has  assets  and/or 
income  at  the  time  of  consummation 
that  would  be  sufficient  to  pay  the 
balloon  payment  when  it  comes  due. 
Proposed  comment  34(a)(4)(iv)-3  states 
that,  in  addition  to  verifying  the 
consumer’s  ability  to  make  regular 
monthly  payments,  the  creditor  should 
verify  that  the  consumer  would  likely  be 
able  to  satisfy  the  balloon  payment 
obligation  by  refinancing  the  loan  or 
through  income  or  assets  other  than  the 
collateral. 

Proposed  comment  34(a)(4)(iv)-3 
contains  the  same  guidance  concerning 
short-term  balloon  loans  as  was 
previously  provided  in  a  Consumer 
-  Affairs  Letter  issued  by  Board  staff  in 
response  to  the  inquiries  from  creditors 
noted  above.  See  Short-Term  Balloon 
Loans  and  Regulation  Z  Repayment 
Ability  Requirement  for  Higher-Priced 
Mortgage  Loans,  CA  09-12  (Nov.  9, 
2009).  The  Board  is  proposing  to  add 
new  comment  34(a)(4)(iv)-3  to  the  staff 
commentary  to  make  this  existing 
guidance  available  to  all  creditors  that 
are  subject  to  Regulation  Z’s 
requirements.  The  Board  seeks 
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comment,  however,  on  whether'the 
guidance  can  be  improved  as  part  of  this 
rulemaking.  For  instance,  would  the 
addition  of  examples,  illustrating  when 
a  consumer  would  and  would  not  be 
considered  able  to  satisfy  the  balloon 
payment  by  refinancing,  provide  greater 
assurance  to  creditors  that  consumers 
obtaining  short-term  balloon  loans  in 
similar  circumstances  would  be  deemed 
able  to  repay  the  obligation,  as  required 
by  §  226.34(a)(4)?  Should  there  be  more 
concrete  guidance  regarding  the  use  of 
assumptions  for  the  terms  on  which  the 
consumer  might  refinance  in  the  future, 
and  should  the  guidance  vary 
depending  on  the  current  transaction’s 
terms?  For  example,  should  guidance 
regarding  the  treatment  of  a  two-year 
balloon  loan  with  interest-only 
payments  over  the  whole  term  differ 
from  that  regarding  the  treatment  of  a 
six-year  balloon  loan  with  amortizing 
payments? 

Section  226.35  Prohibited  Acts  or 
Practices  in  Connection  With  Higher- 
Priced  Mortgage  Loans 

35(a)  Higher-Priced  Mortgage  Loans 

The  Board  is  proposing  to  amend 
§  226.35(a)  to  provide  that  a  creditor 
determines  whether  a  transaction  is  a 
higher-priced  mortgage  loan  subject  to 
§  226.35  by  comparing  the  “transaction 
coverage  rate,”  rather  than  the  annual 
percentage  rate,  to  the  average  prime 
offer  rate.  Under  the  proposal,  the 
transaction  coverage  rate  is  a 
transaction-specific  rate  that  would  be 
used  solely  for  coverage  determinations; 
it  would  not  be  disclosed  to  consumers. 
A  creditor  would  calculate  the 
transaction  coverage  rate  based  on  the 
rules  in  Regulation  Z  for  calculation  of 
the  annual  percentage  rate,  with  one 
exception;  The  creditor  would  make  the 
calculation  using  a  modified  value  for 
the  prepaid  finance  charge,  as  discussed 
below.  The  Board' also  is  proposing  to 
add  new  staff  commentary  clarifying 
when  §  226.35  would  apply  to 
construction  loans  in  which  the  creditor 
permanently  finances  the  acquisition  of 
a  dwelling  as  well  as  the  initial 
construction  of  the  dwelling. 

Background 

In  the  2008  HOEPA  Final  Rule,  the 
Board  adopted  special  consumer 
protections  for  “higher-priced  mortgage 
loans.”  73  FR  44522,  44603,  July  30, 
2008.  These  protections  include:  A 
requirement  that  creditors  assess 
borrowers’  ability  to  repay  loans 
without  regard  to  collateral  and  verify 
the  borrower’s  income  and  assets; 
restrictions  on  a  creditor’s  imposition  of 
prepayment  penalties;  and  a 


requirement  to  establish  an  escrow 
account  for  taxes  and  insurance  for  first- 
lien  loans  (“the  2008  HOEPA 
protections”).  The  Board  defined  a 
higher-priced  mortgage  loan  as  a 
transaction  secured  by  a  consumer’s 
principal  dwelling  for  which  the  annual 
percentage  rate  exceeds  the  “average 
prime  offer  rate”  by  1.5  percentage 
points  or  more,  for  a  first-lien 
transaction,  or  by  3.5  percentage  points 
or  more,  for  a  subordinate-lien 
transaction. 

The  Board’s  objective  in  adopting 
these  rules  was  to  extend  the  2008 
HOEPA  protections  to  the  entire 
subprime  market  and  generally  to 
exclude  the  prime  market  from  their 
coverage.  The  2008  HOEPA  protections 
were  designed  to  address  unfair  and 
deceptive  practices  that  were 
widespread  in  the  subprime  market.  The 
prime  market,  however,  did  not  show 
evidence  that  the  same  practices  were  as 
pervasive  or  were  as  clearly  likely  to 
injure  consumers  as  in  the  subprime 
market.  Thus,  the  Board  did  not  apply 
the  2008  HOEPA  protections  to  the 
prime  market,  stating  that  the 
protections  should  be  applied  broadly, 
“but  not  so  broadly  that  the  costs, 
including  the  always  present  risk  of 
unintended  consequences,  would 
clearly  outweigh  the  benefits.”  73  FR 
43522,  44532,  July  30,  2008.  The  Board 
believed  that,  in  the  prime  market,  a 
case-by-case  approach  to  determining 
whether  practices  are  unfair  or 
deceptive  is  more  appropriate.  The 
Board  recognized,  at  the  same  time,  that 
there  is  uncertainty  as  to  what  coverage 
metric  would  best  achieve  the  objectives 
of  covering  the  subprime  market  and 
generally  excluding  the  prime  market. 
The  Board  stated  that  it  is  appropriate 
to  err  on  the  side  of  covering  somewhat 
more  than  the  subprime  market.  73  FR 
43522,  43533,  July  30,  2008. 

In  the  August  2009  Closed-End 
Proposal,  the  Board  proposed  to  amend 
§  226.4  to  provide  a  simpler,  more 
inclusive  definition  of  the  finance 
charge.  See  74  FR  43232,  43321-23, 

Aug.  26,  2009.  Under  the  proposal,  most 
closing  costs,  including  many  third- 
party  costs  such  as  appraisal  fees  and 
premiums  for  lender’s  title  insurance, 
would  be  included  in  the  finance  charge 
and  APR.  Thus,  APRs  would  be  greater 
than  they  are  under  the  current  rule. 

The  Board  noted  that  because  APRs 
generally  would  increase,  more  loans 
would  potentially  qualify  as  higher- 
priced  mortgage  loans  and  HOEPA  loans 
covered  by  §§  226.32  and  226.34  and 
trigger  state  anti-predatory  lending  laws. 
74  FR  43232,  43344-45,  Aug.  26,  2009. 
The  Board  concluded,  based  on  the 
limited  data  it  had,  that  the  proposal  to 


improve  the  APR  would  be  in 
consumers’  interests;  Comment  was 
solicited  on  the  potential  impact  of  the 
proposed  rule. 

Problems  with  potential  over-inclusive 
coverage  of  §226.35.  There  are  currently 
some  differences  between  the  APR  and 
the  average  prime  offer  rate.  Section 
226.35(a)(2)  defines  “average  prime  offer 
rate”  as  an  APR  that-is  derived  from 
average  interest  rates,  points,  and  other 
loan  pricing  terms  currently  offered  to 
consumers  by  a  representative  sample  of 
creditors  for  mortgage  transactions  that 
have  low-risk  pricing  characteristics. 
These  average  terms  currently  are 
obtained  from  the  Primary  Mortgage 
Market  Survey®  (PMMS)  published  by 
Freddie  Mac.  Freddie  Mac  surveys 
mortgage  creditors  weekly  on  the  loan 
pricing,  consisting  of  interest  rate  and 
points,  that  they  currently  offer 
consumers  with  low-risk  transaction 
terms  and  credit  profiles.  Thus,  the 
average  prime  offer  rate  is  calculated 
using  data  that  includes  only  contract 
interest  rates  and  points. 

Because  average  prime  offer  rates  are 
based  on  points  but  not  other 
origination  fees,  they  are  generally 
comparable  to  the  current  APR  under 
Regulation  Z,  but  not  perfectly  so.  The 
PMMS  does  not  define  “points,”  and  it 
is  likely  that  survey  respondents 
generally  consider  “points”  to  include 
only  discount  points  and,  possibly, 
origination  fees,  which  often  are 
calculated  as  points  (i.e.,  as  a  percentage 
of  the  loan  amount).  An  APR  includes 
not  only  discount  points  and  origination 
fees  but  also  other  charges  the  creditor 
retains,  such  as  underwriting  and 
processing  fees.  Such  charges  are  not 
commonly  thought  of  as  “points” 
because  they  are  not  calculated  as 
percentages  of  the  loan  amount.  Thus, 
survey  respondents  most  likely  do  not 
include  such  charges  in  their  points 
when  they  respond  to  the  PMMS.  The 
Board’s  August  2009  Closed-End 
Proposal  would  widen  the  disparity 
between  the  APR  and  the  average  prime 
offer  rate.  Under  that  proposal,  APRs 
would  be  calculated  based  on  a  finance 
charge  that  includes  most  third-party 
fees  in  addition  to  points,  origination 
fees,  and  any  fees  the  creditor  retains. 

As  noted  above,  the  Board  solicited 
comment  on  the  impact  of  the  August 
2009  Closed-End  Proposal  on  higher- 
priced  mortgage  loans  and  HOEPA  loans 
and  triggering  of  state  predatory  lending 
laws.  Numerous  mortgage  creditors  and 
their  trade  associations  commented  on 
the  proposal  to  make  the  finance  charge 
and  APR  more  inclusive.  Most 
expressed  agreement  in  principle  with 
the  proposed  finance  charge  definition. 
Nevertheless,  most  industry 
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commenters  opposed  the  proposal, 
stating  that  it  would  cause  many  prime 
loans  to  be  incorrectly  classified  as 
higher-priced  mortgage  loans  under 
§  226.35.  They  also  stated  that  the 
proposal  would  inappropriately  expand 
the  coverage  of  HOEPA  and  State  laws. 
These  commenters  noted  that  HOEPA 
and  most  State  laws  have  not  only  APR 
tests  hut  also  “points  and  fees”  tests  and 
that  the  more  inclusive  finance  charge 
would  have  a  much  more  significant 
impact  under  the  applicable  points  and 
fees  tests  than  under  the  APR  tests.  One 
creditor  estimated  that  30-50%  of  its 
suhprime  loans,  which  currently  are 
higher-priced  mortgage  loans  but  not 
HOEPA  loans,  would  became  HOEPA 
(or  state  “high-cost”)  loans  under  the 
proposal. 

Consumer  advocates  uniformly 
supported  the  proposal  to  make  the 
finance  charge  and  APR  more  inclusive. 
They  recognized  the  resulting  expansion 
of  coverage  under  §§  226.32  and  226.35 
and  similar  State  laws,  but  they  argued 
that  any  such  expanded  coverage  would 
be  appropriate.  Consumer  advocates 
stated  that  the  more  inclusive  finance 
charge  and  APR  would  reveal  newly* 
covered  loans  for  what  they  have  alw'ays 
been,  namely,  HOEPA  loans  and  higher- 
priced  mortgage  loans.  Accordingly, 
they  argued,  the  increased  coverage 
would  be  warranted. 

The  Board’s  Proposal 

A  new  metric  for  determining 
coverage.  As  discussed  above,  the 
Board’s  definition  of  a  higher-priced 
mortgage  loan  was  intended  to  cover  all 
of  the  subprime  mortgage  market  and 
generally  to  exclude  the  prime  market. 
Based  on  public  comment  and  the 
Board’s  own  analysis,  the  Board 
believes  the  test  for  coverage  under 
§226.35  should  be  revised,  especially  in 
light  of  the  Board’s  proposal  to  make  the 
APR  more  inclusive.  That  is,  the  Board 
adopted  the  current  test  in  2008 
knowing  it  would  result  in  some  degree 
of  coverage  beyond  the  subprime 
market,  but  the  degree  of  coverage 
would  expand  significantly  with  the 
inclusion  in  the  finance  charge  and  APR 
of  title  insurance  premiums  and  other 
third-party  charges  that  currently  are 
excluded.  The  Board  therefore  proposes 
to  replace  the  APR  with  the  “transaction 
coverage  rate”  as  the  transaction-specific 
metric  a  creditor  compares  to  the 
average  prime  offer  rate  to  determine 
whether  the  transaction  is  covered.  The 
Board  adopted  the  APR  as  the  metric  for 
coverage  under  §  226.35  because  the 
Board  believes  the  best  way  to  identify 
the  subprime  market  is  by  loan  price, 
and  the  APR  is  the  best  available 
measure  of  loan  price.  See  73  FR  44532, 


July  30,  2008.  The  Board  believes  that 
a  modified  approach  is  appropriate, 
however,  given  the  disparity  between 
the  average  prime  offer  rate  and  the 
more-inclusive  APR  that  the  Board  has 
proposed. 

Under  proposed  §  226.35(a)(1),  the 
creditor  would  compare  the  “transaction 
coverage  rate,”  instead  of  the  APR,  to  the 
average  prime  offer  rate.  As  discussed 
below,  the  transaction  coverage  rate 
would  be  a  modified  version  of  the 
transaction’s  annual  percentage  rate. 
Specifically,  under  proposed 
§  226.35(a)(2)(i),  the  transaction 
coverage  rate  would  be  calculated  in  the 
same  manner  as  the  APR,  except  that  it 
would  be  based  on  a  modified  prepaid 
finance  charge  that  would  include  only 
finance  charges  retained  by  the  creditor, 
its  affiliate,  or  a  mortgage  broker,  as 
discussed  below.  The  transaction 
coverage  rate  would  not  reflect  other 
closing  costs  that  are  treated  as  finance 
charges  for  purposes  of  the  APR  that  is 
disclosed  to  the  consumer.  Thus,  the 
proposed,  more  inclusive  APR  would 
reflect  such  third-party  charges  as  title 
insurance  premiums,  appraisal  fees,  and 
credit  report  fees,  whereas  the 
transaction  coverage  rate  would  not. 
Proposed  comment  35(a)(2)(i)-l  would 
clarify  that  the  transaction  coverage  rate 
is  not  the  APR  that  is  disclosed  to  the 
consumer  and  that  the  transaction 
coverage  rate  calculated  under 
§  226.35(a)(2)(i)  would  be  solely  for 
coverage  determination  purposes. 
Existing  §  226.35(a)(2),  which  defines 
“average  prime  offer  rate,”  would  be 
redesignated  as  §  226.35(a)(2)(ii). 

Mandatory  use  of  transaction 
coverage  rate.  The  Board’s  goal  in 
developing  the  transaction  coverage  rate 
is  to  provide  a  simple  modification  to 
the  metric  for  §  226.35  coverage  that 
does  not  create  undue  regulatory  burden 
for  creditors.  The  Board  recognizes  that 
any  ftew  metric  would  impose  some 
costs,  including  training  staff  and 
modifying  software  and  other  systems. 
The  Board  believes,  however,  that  these 
costs  should  be  relatively  small  because 
the  proposal  would  necessitate  only  a 
one-time  modification  to  creditors’ 
systems.  On  balance,  the  Board  believes 
the  costs  of  the  neAy  metric  would  be 
offset  by  the  benefits  of  ensuring  that 
the  2008  HOEPA  protections  apply  only 
to  loans  for  which  they  were  intended, 
i.e.,  subprime  mortgages. 

The  Board  considered  whether  to 
propose  making  the  use  of  the 
transaction  coverage  rate  optional.  An 
optional  approach,  however,  would 
have  the  anomalous  result  that  identical 
transactions  extended  by  two  different 
creditors  could  have  inconsistent 
coverage  under  §  226.35.  The  Board 


does  not  believe  that  whether  a 
consumer  receives  the  2008  HOEPA 
protections  should  depend  on  which 
creditor  extends  the  credit.  The  Board 
seeks  comment,  however,  on  whether 
the  use  of  the  transaction  coverage  rate 
should  be  optional. 

Finance  charges  retained  by  the 
creditor,  its  affiliate,  or  a  mortgage 
broker.  The  proposed  transaction 
coverage  rate  would  provide  a  measure 
of  a  loan’s  pricing  that  is  more  closely 
aligned  with  the  average  prime  offer 
rate.  As  discussed  above,  the  average 
prime  offer  rate  reflects  the  contract 
interest  rate  and  points  for  a 
hypothetical,  low-risk  transaction.  Thus, 
the  transaction  coverage  rate  should 
reflect  only  a  transaction’s  interest  rate 
and  points.  A  transaction’s  contract 
interest  rate  is  well-understood,  while 
“points”  is  not  w’ell-defined,  as  noted 
above.  The  proposal  therefore  seeks  to 
define  as  clearly  as  possible  which 
charges  count  toward  the  “points” 
component  of  the  transaction  coverage 
rate,  i.e.,  which  charges  would  be 
included  in  the  modified  prepaid 
finance  charge  used  to  calculate  the 
transaction  coverage  rate.  The  Board 
proposes  to  include  in  the  modified 
prepaid  finance  charge  only  charges  that 
are  retained  by  the  creditor,  its  affiliates, 
or  a  mortgage  broker.  This  rule  would 
avoid  any  uncertainty  about  what  is 
included  and  would  prevent  creditors 
from  evading  coverage  by  shifting  points 
into  other  charges  or  to  affiliated  third- 
parties. 

The  proposal  would  include  in  the 
modified  prepaid  finance  charge  any 
charges  retained  by  a  mortgage  broker  to 
ensure  that  the  transaction  coverage  rate 
is  comparable  to  the  average  prime  offer 
rate  for  both  retail  and  wholesale . 
mortgage  transactions.  The  average 
prime  offer  rate  reflects  creditors’  retail 
pricing,  which  is  higher  (either  in  rate 
or  in  points)  than  the  pricing  the  same 
creditors  set  for  wholesale  transactions. 
Lower  wholesale  pricing  reflects 
creditors’  reduced  overhead  and  other 
costs  of  origination  for  loans  originated 
through  a  mortgage  broker.  This 
difference  tends  to  be  eliminated  once 
the  mortgage  broker’s  compensation  is 
added  into  the  retail  pricing  that  the 
consumer  pays.  To  ensure  that  §  226.35 
coverage  determinations  for  wholesale 
transactions  account  for  this  difference, 
any  charges  retained  by  a  mortgage 
broker  would  be  reflected  in  the 
transaction  coverage  rate. 

Proposed  comment  35(a)(2)(i)-2 
would  clarify  that  the  inclusion  of 
charges  retained  by  a  mortgage  broker 
would  be  limited  to  compensation  that 
otherwise  constitutes  a  prepaid  finance 
charge.  This  limitation  would  exclude 


58662 


Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010 /Proposed  Rules 


compensation  paid  by  a  creditor  to  a 
mortgage  broker  under  a  separate 
arrangement  (e.g.,  compensation  that 
comes  from  “yield  spread  premium”), 
although  such  compensation  is  included 
already  to  the  extent  it  comes  from 
amounts  paid  by  the  consumer  that  are 
prepaid  finance  charges,  such  as  points. 
See  comment  4(a)(3)-3.’'’2  If  mortgage 
broker  compensation  comes  from 
amounts  paid  by  the  consumer  to  the 
creditor  that  are  finance  charges  but  not 
prepaid  finance  charges,  such  as 
interest,  those  amounts  would  affect  the 
transaction  coverage  rate  just  as  they 
affect  the  APR,  but  the  broker 
compensation  itself  would  not  affect  the 
transaction  coverage  rate  directly. 
Proposed  comment  35(a)(2)(i)-2  would 
illustrate  these  principles  with  an 
example. 

Alternative  approach  not  proposed. 
Many  industry  commenters  that 
expressed  concerns  about  the  Board’s 
proposal  to  make  the  APR  more 
inclusive  suggested  that  the  Board 
address  the  issue  by  revising  the 
calculation  of  the  average  prime  offer 
rate.  These  commenters  asserted  that  the 
average  prime  offer  rate  should  reflect 
average  amounts  for  other  closing  costs 
that  are  reflected  in  the  APR.  in  addition 
to  the  points  currently  included.  The 
Board  considered  whether  to  propose 
such  an  approach  but  determined  that  it 
is  not  feasible.  Closing  costs  vary 
significantly  by  geographical  location. 
They  also  include  costs  that  are  fixed 
dollar  amounts,  which  tend  to  have 
differing  effects  on  the  annual 
percentage  rate  depending  on  the  loan 
amount.  The  commenters’  suggested 
approach,  therefore,  would  need  to 
account  for  these  two  considerations, 
most  likely  by  providing  for  separate 
average  prime  offer  rates  for  various 
loan-size  and  geographical  location 
categories.  Such  an  approach  would 
result  in  significant  complexity  and 
compliance  burden  for  creditors. 

In  addition,  the  Board  is  not 
proposing  to  include  closing  costs  in  the 
average  prime  offer  rate  because  the 


‘^^Coniinent  4(a)(3)-3  provides  that  indirect 
compensation  such  as  yield  spread  premiums  paid 
hy  creditors  to  mortgage  brokers  is  not  a  prepaid 
finance  charge.  Creditors  and  brokers  have  asked 
the  Board  whether  these  payments  should  be 
treated  as  prepaid  finance  charges  because  HUD’s 
revised  RESPA  rules  require  a  yield  spread 
premium  to  lx?  disclosed  as  a  credit  to  the  borrower. 
They  believe  that  this  disclosure  results  in  a  direct 
payment  from  the  consumer  to  the  mortgage  broker, 
made  by  drawing  on  the  disclosed  t:redit.  The  Board 
notes  that  the  RE.SPA  disclosure  does  not  affed  the 
correct  treatment  of  such  payments  for  TILA 
purposes.  Accordingly.  indinM:t  compensation  such 
as  yield  spread  premiums  are  not  included  as  a 
separate  component  of  the  finance  i:harge. 
regardless  of  how  they  must  be  disclosed  on  the 
RESPA  disclosures. 


Board  could  not  identify  a  reliable 
source  for  “average”  closing  costs  in 
every  location  throughout  the  country. 
Because  closing  costs  change  over  time, 
the  necessary  data  source  would  have  to 
be  updated  periodically.  The  Board  is 
not  aware  of  any  source  that  includes  all 
closing  costs  for  all  relevant 
geographical  and  loan-size  variations 
and  that  is  reliably  and  regularly 
updated.  The  Board  considered 
regularly  surveying  creditors  for 
information  on  closing  costs,  but 
determined  that  the  cost  and  burden  on 
creditors  would  be  significant.  The 
Board  believes  the  proposal  achieves  the 
same  objective  as  the  alternative 
approach,  but  without  imposing  the 
burden  of  ongoing  data  collection  and 
reporting  on  creditors. 

HOEPA  and  State  laws.  As  noted 
above,  the  Board  considered  the  impact 
of  the  2009  Closed-End  Proposal’s  more 
inclusive  APR  on  the  coverage  of 
HOEPA  and  certain  State  laws,  in 
addition  to  higher-priced  mortgage 
loans  under  §  226.35.  Industry  • 
commenters  also  raised  concerns 
regarding  additional,  coverage.  The 
Board’s  proposal  to  address  the 
potential  impact  of  the  more  inclusive 
finance  charge  on  HOEPA  coverage 
under  the  points  and  fees  test  is 
discussed  above  in  the  section-by- 
section  analysis  of  §  226. 32(bKl)..  State 
predatory  lending  coverage  thresholds 
are  established  under  state  authorities. 
The  Board  believes  that  those 
authorities  are  best  positioned  to  make 
any  adjustments  to  coverage  they  deem 
appropriate. 

35(aK3) 

Construction-permanent  loans.  The 
Board  is  proposing  to  add  new  comment 
35(aK3)-l  to  clarify  how  §226.35 
applies  to  cases  where  a  creditor  that 
extends  financing  for  the  initial 
construction  of  a  dwelling  also  may 
permanently  finance  the  home 
purchase.  The  proposed  comment  states 
that  the  construction  phase  is  not  a 
higher-priced  mortgage  loan,  as 
provided  in  §  226.35(a)(3).  regardless  of 
the  creditor’s  election  to  disclose  such 
cases  as  either  a  single  transaction  or  as 
two  separate  transactipns,  pursuant  to 
§226.17(c)(6)(ii). 

Loans  for  the  initial  construction  of  a 
dwelling  are  excluded  from  the 
definition  of  a  higher-priced  mortgage 
loan  by  §  226.35(a)(3).  In  adopting  the 
2008  HOEPA  Final  Rule,  the  Board 
'found  that  construction-only  loans  do 
not  appear  to  present  the  same  risk  of 
consumer  abuse  as  other  loans. 
Applying  §  226.35  to  construction-only 
loans,  which  generally  have  higher 
interest  rates  than  the  permanent 


financing,  could  hinder  some  borrowers’ 
access  to  construction  financing.  The 
permanent  financing  of  such  loans, 
however,  is  not  excluded  from  the 
definition.  The  Board  has  received 
inquiries  as  to  how  the  §  226.35 
coverage  test  and  the  2008  HOEPA 
protections  apply  to  a  construction  loan 
that  may  be  permanently  financed  by 
the  same  creditor. 

Section  226.17(c)(6)(ii)  permits 
creditors,  at  their  option,  to  disclose 
construction-permanent  financing  as 
either  a  single  transaction  or  two 
separate  transactions.  That  is,  if  a 
creditor  extends  credit  to  finance  the 
initial  construction  of  a  dwelling  and 
may  permanently  finance  the 
transaction  at  the  end  of  the 
construction  phase,  the  creditor  may 
deliver  a  single  TILA  disclosure  of  both 
phases  as  a  single  transaction  or  may 
deliver  a  separate  TILA  disclosure  for 
each  phase  as  though  they  were  two 
separate  transactions.  Creditors  have 
asked  whether  and  how  a  creditor’s 
election  to  disclose  such  cases  as  either 
a  single  transaction  or  as  two  separate 
transactions  under  §  226.17(c)(6)(ii) 
affects  the  coverage  and  application  of 
§  226.35.  In  providing  that  construction 
lending  would  not  be  subject  to 
§  226.35,  the  Board  did  not  intend  to 
influence  creditors’  elections  under 
§  226.17(c)(6)(ii).  Neither  did  the  Board 
intend  these  elections  to  affect  the 
exclusion  of  construction  financing 
from  the  meaning  of  higher-priced 
mortgage  loan.  In  any  event,  the 
proposed  transaction  coverage  rate, 
discussed  above,  would  eliminate  the 
use  of  APRs  to  determine  whether 
transactions  are  subject  to  §  226.35. 

Such  determinations  therefore  would  be 
unaffected  by  how  many  disclosures  the 
creditor  elects  to  provide  for  a 
construction-permanent  loan,  as 
transaction  coverage  rates  would  not  be 
disclosed. 

Proposed  staff  comment  35(a)(3)-l 
would  clarify  that,  even  if  the  creditor 
discloses  construction  financing  that  the 
creditor  may  permanently  finance  as 
two  separate  transactions,  a  single 
transaction  coverage  rate,  reflecting  the 
appropriate  charges  from  both  phases, 
must  be  calculated  and  compared  to  the 
average  prime  offer  rate  to  determine 
coverage  under  §  226.35(a)(1).  If  the 
transaction  is  determined  to  be  a  higher- 
priced  mortgage  loan,  the  proposed 
comment  would  clarify  that  only  the 
permanent  phase  is  subject  to  the 
requirements  of  §  226.35.  For  example, 
the  requirement  to  establish  an  escrow 
account  prior  to  consummation  of  a 
higher-priced  mortgage  loan  secured  by 
a  first  lien  on  a  principal  dwelling, 
under  §  226.35(b)(3),  would  apply  only 
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to  the  permanent  phase  and  not  to  the 
construction  phase.  The  proposed 
comment  would  ensure  that  a  creditor’s 
disclosure  election  under 
§  226.1 7(c)(6)(ii)  is  not  affected  by 
whether  the  transaction  would  be 
covered  under  §  226.35.  It  also  would 
ensure  that  the  construction  loan  phase 
is  not  subject  to  §  226.35’s  requirements, 
for  the  reasons  stated. 

Effective  Date  for  2008  HOEPA  Final 
Rule 

When  the  Board  adopted  the  2008 
HOEPA  Final  Rule,  it  adopted  comment 
l(d)(5)-l,  which  provides  guidance  on 
the  effective  date  for  the  rule.  The  Board 
is  proposing  to  make  two  changes  to 
comment  l(d)(5)-l,  as  discussed  in 
more  detail  in  the  section-by-section 
analysis  for  §  226.1  above.  One  change 
would  provide  that  a  radio 
advertisement  occurs  on  the  date  it  is 
broadcast,  and  the  other  would  conform 
comment  l(d)(5)-l  to  changes  proposed 
to  §  226.20(a).  Proposed  §  226.20(a) 
provides  that  a  new  transaction  would 
occur  when  the  same  creditor  and  the 
consumer  agree  to  change  certain  key 
terms  of  an  existing  closed-end  loan 
secured  by  real  property  or  a  dwelling, 
without  reference  to  State  law.  A 
modification  that  is  a  new  transaction 
under  proposed  §  226.20(a)(1)  would 
also  be  subject  to  the  2008  HOEPA  rules 
in  §  226.35,  if  the  new  transaction  is  a 
“higher-priced  mortgage  loan”  under 
§  226.35(a).  The  Board  is  soliciting 
comment  on  the  potential  burdens  and 
benefits  of  the  proposed  changes  to 
§  226.20(a)  and  comment  l(d)(5)-l. 

35(b)  Rules  for  Higher-Priced  Mortgage 
Loans 

Comment  35(b)-l  provides  guidance 
regarding  the  applicability  of  the  higher- 
priced  mortgage  loan  rules  to  closed-end 
mortgage  transactions.  The  Board 
proposes  to  amend  comment  35(b)-l  to 
add  a  cross-reference  to  proposed 
comment  20(a)(l)(i)-2,  which  clarifies 
that,  if  the  same  consumer  and  same 
creditor  agree  to  increase  the  interest 
rate  on  a  transaction  resulting  in  the 
new  transaction  being  a  higher-priced 
mortgage  loan  under  §  226.35(a),  then 
the  creditor  must  provide  new 
disclosures  and  also  must  comply  with 
the  requirements  under  §  226.35(b). 

Section  226.38  Content  of  Disclosures 
for  Closed-End  Mortgages 

38(a)  Loan  Summary 
38(a)(5)  Prepayment  Penalty 

The  August  2009  Closed-End  Proposal 
would  create  a  new  §  226.38  governing 
disclosure  content  for  mortgage 
transactions.  (Current  §226.18  would 


provide  disclosure  content  for  non¬ 
mortgage  transactions.)  For  the  same 
reasons  discussed  above  under 
§  226.18(k)(l),  this  proposal  would 
revise  proposed  comment  38(a)(5)-2  to 
parallel  proposed  comment  18(k)(l)-l. 

38(h)  Required  or  Voluntary  Credit 
Insurance,  Debt  Cancellation  Coverage, 
or  Debt  Suspension  Coverage 

In  the  August  2009  Closed-End 
Proposal,  the  disclosures  for  credit 
insurance,  debt  cancellation  coverage, 
or  debt  suspension  coverage  required 
under  §  226.4(d)(1)  and  (d)(3)  were  also 
listed  in  proposed  §  226.38(h).  The 
Board  proposes  to  consolidate  the  list  of 
these  disclosures  in  §  226.4(d)(1)  and 
(d)(3),  and  provide  a  cross-reference  to 
the  required  disclosures  in  §  226.38(h). 
Associated  commentary  woidd  be 
revised  accordingly. 

The  August  2009  Closed-End  Proposal 
would  require  creditors  to  make  a 
determination  at  the  time  of  enrollment 
that  the  consumer  meets  any  applicable 
age  or  employment  eligibility  criteria  for 
insurance  or  debt  cancellation  or  debt 
suspension  coverage.  See  proposed 
§§226.4(d)(l)(iv)  and  (d)(3)(v), 
226.38(h).* To  provide  creditors  with 
some  flexibility,  the  Board  proposes  to 
revise  comment  38(h)-2  to  allow 
creditors  to  make  the  determination 
prior  to  or  at  the  time  of  enrollment. 

38(k)  Reverse-mortgage  Transactions 

Currently  reverse-mortgage 
transactions  that  are  structured  as 
closed-end  credit  are  subject  to 
§§  226.17  and  18.  Under  the  Board’s 
August  2009  Closed-End  Proposal, 
disclosures  for  closed-end  mortgages 
would  move  to  new  §§  226.37  and 
226.38.  For  closed-end  reverse 
mortgages,  the  Board  is  proposing  to 
consolidate  the  content  of  the  disclosure 
requirements  in  §  226.33.  However, 
under  the  August  2009  Closed-End 
Proposal  there  would  be  a  number  of 
other  references  in  Regulation  Z  to 
mortgages  subject  to  §  226.38,  which 
include  closed-end  reverse  mortgages. 

In  order  to  make  clear  that  closed-end 
reverse-mortgage  transactions  should 
still  be  included  in  any  reference  to 
§  226.38,  the  Board  proposes  to  mention 
them  explicitly  in  §  226.38(k)  and 
provide  a  cross-reference  to  the 
provisions  in  §  226.33  and  §  226.38 
which  apply  to  reverse  mortgages. 

Section  226.40  Prohibited  Acts  or 
Practices  in  Connection  With  Reverse 
Mortgages 

In  additibn  to  the  disclosure  and 
advertising  rules  discussed  above  under 
§  226.33,  the  Board  is  proposing 
additional  consumer  protections  for 


reverse  mortgages.  As  discussed  below, 
the  proposal  would  prohibit  requiring 
the  consumer  to  purchase  other 
financial  or  insurance  products  as  a 
condition  of  obtaining  the  reverse 
mortgage  and  would  require  counseling 
for  reverse  mortgage  consumers.  The 
Board  also  considered  other  consumer 
protections,  discussed  below,  that  it  is 
not  proposing. 

4()(a)  Requiring  the  Purchase  of  Other 
Financial  or  Insurance  Products 

Background 

Consumer  advocates  and  policy 
makers  have  raised  concerns  that 
reverse  mortgage  creditors  and  others 
may  persuade  consumers  to  use  the 
proceeds  of  their  reverse  mortgages  to 
purchase  financial  or  other  products 
unsuited  to  their  circumstances.  Based 
on  discussions  with  industry 
representatives  and  consumer 
advocates,  the  Board  understands  that 
reverse  mortgage  originators  often  refer 
reverse  mortgage  consumers  to  third 
parties  that  offer  the  consumers  other 
products  or  services.  Some  of  these 
creditors  or  others  affirmatively  require 
the  consumer  to  purchase  another 
financial  product  to  obtain  the  reverse 
mortgage.  Some  consumer  advocates 
have  stated  that  more  unscrupulous 
creditors  have  allegedly  “tied”  other 
products  to  the  reverse  mortgage  by 
covertly  slipping  authorization 
documents  for  them  in  with  the  reverse 
mortgage  paperwork. 

Providers  of  other  financial  and 
insurance  products  may  receive 
commissions,  and  those  who  refer 
consumers  to  these  providers  may 
receive  referral  fees,  creating  strong 
incentives  to  encourage  reverse 
mortgage  consumers  to  purchase 
additional  products  regardless  of 
whether  they  are  appropriate.^'*'*  When 
financed  by  reverse  mortgage  proceeds, 
these  commissions  and  fees  can  deplete 
home  equity,  often  without  the 
consumer’s  full  awareness  of  these 
charges  and  their  long-term 
consequences. 

Products  often  cited  as  being  required 
as  part  of  a  reverse  mortgage  transaction 


See,  e.g:  Building  Sustainable 
Honieownership:  Responsible  Lending  and 
Informed  Consumer  Choice,  Public  Hearing  on  the 
Home  Equity  Lending  Market  before  the  Federal 
Reserve  Bank  of  San  Francisco,  183  (2006) 
(Statement  by  Shirley  Krohn,  Board  Chair,  Fair 
Lending  Consortium). 

See,  e.g.,  id.  (statement  by  Margaret  Burns, 
Director  of  the  Federal  Housing  Administration’s 
Single  Family  Program  Development,  U.S. 
Department  of  Housing  and  Urban  Devel-jpment); 
Nat’l  Consumer  Law  Center,  Subprime  Revisited: 
How  Reverse  Mortgage  Lenders  Put  Older 
Homeowners’  Equity  at  Risk.  14  (Oct.  2009)  (NCLCi 
Report). 
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include  annuities, certificates  of 
deposit  (CDs)  and  long-term  care 
insurance,  among  others.  These  may  be 
beneficial  products  for  many  consumers 
and  an  appropriate  way  to  spend  reverse 
mortgage  funds;  however,  purchase  of 
these  and  other  products  may  harm 
consumers  who  are  uninformed  or 
misinformed  about  them. 

Consumers  who  purchase  an  annuity, 
for  example,  normally  cannot  receive 
payments  until  a  future  date;  some 
reverse  mortgage  consumers  have 
reportedly  been  sold  annuities 
scheduled  to  mature  after  their  life 
expectancy. Further,  an  annuity  may 
yield  at  a  lower  rate  of  interest  than  the 
reverse  mortgage  used  to  pay  for  it, 
causing  a  borrower  to  lose  more  in  home 
equity  than  he  or  she  could  gain  in 
annuity  profits.  Reverse  mortgage 
borrowers  who  become  aware  of  these 
drawbacks  face  high  fees  for  early 
withdrawal  or  cancellation  of  the 
annuity. 

Similarly,  a  CD  may  have  a  lower  rate 
of  interest  than  the  reverse  mortgage, 
tying  up  the  consumer’s  money  without 
yielding  a  greater  return  than  the 
corresponding  loss  of  home  equity. 
Should  the  consumer  need  the  funds 
before  expiration  of  the  CD  term,  high 
early  withdrawal  penalties  may  apply. 

Long-term  care  insurance  may  be 
unnecessary,  such  as  where  the  long¬ 
term  care  insurance  coverage  is  not 
appreciably  better  than  Medicaid 
coverage.  Other  consumers  may  not  be 
able  to  afford  the  premiums  if  they  go 
up,  resulting  in  the  loss  of  all  of  their 
reverse  mortgage  and  other  funds  used 
to  pay  upfront  costs  and  premiums. 
Further,  a  particular  plan  may  not  cover 
what  the  consumer  needs,  or  policies 
may  have  terms  or  limitations  that  make 
receiving  money  for  a  claim  difficult. 

Housing  and  Economic  Recovery  Act  of 
2006  (HERA) 

To  address  concerns  about 
inappropriate  product  tying  in  reverse 
mortgage  transactions,  in  2008  Congress 
adopted  three  rules  restricting  the  sale 
of  other  products  and  services  with  an 
FHA-insured  reverse  mortgage,  or 
HECM.  Adopted  as  part  of  the  Housing 
and  Economic  Recovery  Act  of  2008 


this  Supplementary  Information,  an 
“annuity”  means  a  contractual  arrangement  under 
which  an  insurance  or  financial  entity  receives  a 
premium  or  premiums  from  a  consumer,  and  in 
exchange  is  obligated  to  make  payments  to  the 
consumer  at  some  point  in  the  future,  usually  at 
regular  intervals.  See  4  Am.  Jur.  2d  Annuities,  §  1. 

”®See,  e.g..  Reverse  Mortgages:  Polishing  not 
Tarnishing  the  Golden  Years,  Hearings  before  the 
Senate  Special  Committee  on  Aging,  110th  Cong., 
1st  Sess.  22  (2007)  (statement  by  Prescott  Cole,  on 
behalf  of  the  Coalition  to  End  Elder  Financial 
Abuse). 


(HERA), ^37  these  rules  apply  only  to 
HECMs;  they  do  not  affect  proprietary 
reverse  mortgage  products. 

•  Anti-tying  Provision:  First,  Congress 
prohibited  the  lender  (or  any  other 
party)  from  requiring  a  borrower  (or  any 
other  party)  to  purchase  “an  insurance, 
annuity,  or  other  similar  product”  as  a 
condition  of  obtaining  a  HECM.^^a 
Products  exempt  from  this  prohibition 
include  title  insurance,  hazard,  flood,  or 
other  peril  insurance,  or  other  products 
determined  by  HUD  to  be  “customary 
and  normal”  for  originating  a  HECM. 

•  Provision  Restricting  Activities: 
Second,  Congress  prohibited  the  lender 
and  “any  other  party  that  participates  in 
the  origination  of  a  [reverse]  mortgage” 
from  “participat[ing]  in”  any  financial  or 
insurance  activity  other  than  reverse 
mortgage  lending.  These  parties  may  do 
so,  however,  if  they  have  “firewalls  and 
other  safeguards”  to  ensure  the 
following: 

•  Individuals  involved  in  originating 
a  reverse  mortgage  are  not  involved  with 
any  other  financial  or  insurance  product 
and  have  no  incentive  to  see  that  the 
reverse  mortgage  consumer  obtains  one. 

•  The  consumer  will  not  be  directly 
or  indirectly  required  to  purchase 
another  financial  or  insurance  product. 

•  Provision  Restricting  Relationships: 
Third,  Congress  prohibited  reverse 
mortgage  lenders  and  “any  other  party 
that  participates  in  the  origination  of  a 
[reverse]  mortgage”  from  being 
“associated  with”  or  “employing”  any 
party  that  participates  in  or  is  involved 
with  any  financial  or  insurance  activity 
other  than  reverse  mortgage  lending. 
These  relationships  are  permitted, 
however,  if  the  party  maintains  the 
firewalls  and  safeguards  described 
above. 

HUD — Implementing  the  HERA  Cross¬ 
selling  Provisions 

As  an  initial  step  in  implementing  the 
HERA  cross-selling  provisions,  HUD  has 
issued  a  Mortgagee  Letter  instructing 
HECM  lenders  that  they  must  not 
condition  a  HECM  on  the  purchase  of 
“any  other  financial  or  insurance 
product.”  13®  Consistent  with  HERA,  the 
Mortgagee  Letter  also  advises  lenders  to 
establish  firewalls  and  other  safeguards 
to  ensure  that  there  is  no  undue 
pressure  or  appearance  of  pressure  for  a 
HECM  borrower  to  purchase  another 
product  from  the  mortgage  originator  or 


Housing  and  Economic  Recovery  Act  of  2008 
(HERA),  Pubiic  Law  110-289  ()uly  30,  2008),  §2122 
(amending  Section  255  of  the  Nationa)  Housing  Act, 
12  U.S.C.  1715Z-20). 

HERA,  §21 22(a)(9)  (codified  at  12  LT.S.C. 
1715z-20(n)  and  (o)). 

’^*'HUD  Mortgagee  Letter  2008-24  (Sept.  16, 
2008). 


mortgage  originator’s  company.  The 
Board  understands  that  HUD  plans  to 
issue  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  to  solicit  input  on 
how  HUD  should  interpret  the  HERA 
cross-selling  provisions. 

Federal  Anti-Tying  Laws 

Banks  and  other  depository 
institutions  are  subject  to  anti-tying 
rules  under  the  Bank  Holding  Company 
Acti"!®  (BHCA)  and  the  Gramm-Leach 
Bliley  Act  141  (GLBA). 

Bank  Holding  Company  Act 
amendments.  Section  106  of  the  BHCA 
generally  prohibits  a  bank  from 
conditioning  the  availability  or  price  of 
one  product,  such  as  a  reverse  mortgage, 
on  a  requirement  that  the  customer  also 
obtain  another  product,  such  as 
insurance  or  an  annuity,  from  the  bank 
or  an  affiliate  of  the  bank.  However,  the 
statute  expressly  permits  a  bank  to 
condition  the  availability  or  price  of  a 
product  or  service  on  a  requirement  that 
the  customer  also  obtain  certain  bank 
products — loan  discount,  deposit,  or 
trust  services — from  the  bank  or  an 
affiliate  of  the  bank.  Savings 
associations  and  savings  and  loan 
association  holding  companies  and  their 
affiliates  are  subject  to  similar  anti-tying 
restrictions  under  the  Home  Owners’ 
Loan  Act  (HOLA).!'!^ 

Gramm-Leach  Bliley  Act.  Section  305 
of  the  GLBA  requires  the  Federal 
banking  agencies  to  prescribe 
regulations  that  prohibit  depository 
institutions  from  engaging  in  practices 
that  would  cause  a  reasonable  consumer 
to  believe  that  an  extension  of  credit 
(which  would  include  a  reverse 
mortgage)  is  conditioned  on  the 
purchase  of  an  insurance  product  or  an 
annuity  from  the  creditor  or  its 
affiliates,  or  on  the  consumer’s 
agreement  not  to  purchase  an  insurance 
product  or  annuity  from  an  unaffiliated 
entity. 

Interagency  Supervisory  Guidance  on 
Reverse  Mortgages.  The  Board  and  other 
Federal  banking  agencies,  through  the 
FFIEC,  responded  to  concerns  about 
unfair  and  deceptive  practices  in  reverse 
mortgage  lending  by  issuing  guidance 


'■“'Public  Law  91-607,  Titie  I,  §  106(b),  84  Slat. 
1766  (Dec.  31,  1970)  (codified  at  12  U.S.C.  §§  1972 
(banks  and  bank  holding  companies),  1464(q) 
(savings  and  loan  associations),  and  1467a(n) 
(savings  and  loan  association  holding  companies 
and  their  affiliates)). 

'■"  Public  Law  106-102,  Title  III,  Subtitle  A, 
§305,  113  Stat.  1338,  1410-15  (Nov.  12,  1999) 
(codified  at  12  U.S.C.  1831x)  (implemented  at  12 
CFR  14.30  (Office  of  the  .Comptroller  of  the 
Currency),  208.83  (Board  of  Governors  of  the 
Federal  Reserve  System),  343.30  (Federal  Deposit 
Insurance  Corp.),  and  536.30  (Office  of  Thrift 
Super\’ision)). 

'“^See  12  U.S.C.  1464(1)  and  1467a(n). 
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for  institutions  offering  reverse 
mortgages.  To  guard  against 
inappropriate  product  tying  with 
reverse  mortgages,  the  Final  Reverse 
Mortgage  Guidance  advises  institutions 
to  adopt  policies  and  internal  controls 
that  do  the  following: 

•  Ensure  that  the  institution  does  not 
violate  any  applicable  anti-tying 
restrictions.  To  illustrate,  the  Guidance 
states  that  an  institution  risks  violations 
if  it  requires  the  borrower  to  purchase 
an  annuity,  insurance  or  any  product 
other  than  a  traditional  banking  product 
in  order  to  obtain  a  reverse  mortgage 
from  the  institution  or  an  affiliate. 

•  Ensure  that  the  institution  complies 
with  restrictions  designed  to  avoid 
conflicts  of  interest.  To  illustrate,  the 
Guidance  states  that  an  institution  risks 
violations  if  it  requires  the  borrower  to 
purchase  an  annuity,  insurance  (other 
than  appropriate  title,  flood  or  hazard 
insurance),  or  similar  financial  product 
from  the  institution  or  any  third  party 
in  order  to  obtain  a  reverse  mortgage 
from  the  institution  or  broker.^"*"* 

The  Guidance  also  advises 
institutions  to  adopt  compensation 
policies  to  guard  generally  against 
“other  inappropriate  incentives”  for  loan 
officers  and  third  parties,  such  as 
mortgage  brokers  and  correspondents,  to 
make  a  loan.^'^s 

The  Board’s  Proposal 

The  anti-tying  provisions  of  the 
BHGA,  GLBA  and  HERA  apply  to  some 
reverse  mortgages,  but  not  all.  The 
Board  believes  that  anti-tying  rules 
specific  to  reverse  mortgages  may  be 
appropriate  to  ensure  that  all  reverse 
mortgage  originations  are  covered — 
including  both  government-insured 
reverse  mortgages  and  proprietary 
products,  as  well  as  reverse  mortgages 
originated  by  both  depository  and 
nondepository  institutions.  For  the 
reasons  discussed  below,  the  Board 
believes  that  the  practice  of  requiring  a 
consumer  to  purchase  any  other 
“financial  or  insurance  product”  as  a 
condition  of  obtaining  a  reverse 
mortgage  could  be  unfair  to  consumers. 
Based  on  its  authority  under  TTLA 
Section  129(/)(2)(A)  to  prohibit  acts  or 
practices  in  mortgage  lending  that  the 
Board  finds  to  be  unfair  or  deceptive, 
the  Board  propo.ses  new  §  226.40(a)  to 
prohibit  creditors  and  loan  originators 
from  engaging  in  this  practice.  The 
Board  does  not  intend  to  suggest  that 
this  practice  is  unfair  prior  to  the 
effective  date  of  any  final  rule 


Final  Reverse  Mortgage  Guidance,  75  FR 
50801. 

at  .50811 

'*'=•1(1.  a.,., 


implementing  this  proposed 
prohibition.  Prior  to  the  effective  date  of 
a  final  rule,  the  Board  expects  that 
whether  this  practice  is  unfair  will  be 
judged  on  a  case-by-case  basis  and  on 
the  totality  of  the  circumstances  under 
applicable  laws  and  regulations. 

Substantial  consumer  injury. 
Gonsumers  who  are  required  to  use 
reverse  mortgage  proceeds  to  purchase 
ancillary  financial  or  insurance 
products  stand  to  lose  substantial  equity 
in  their  most  valuable  lifetime  asset  for 
little  or  no  benefit.  This  can  take  away 
their  ability  to  cover  daily  living 
expenses,  medical  costs  and  other 
needed  expense's  at  a  time  when  their 
income  sources  are  most  limited.  In 
addition,  for  many  seniors,  their 
longtime  goal  of  having  assets  to  share 
with  their  heirs  can  be  significantly 
undermined,  affecting  their  heirs’ 
financial  circumstances  as  well.  Worse, 
misuse  of  reverse  mortgage  funds  may 
leave  borrowers  unable  to  afford  taxes 
and  insurance  or  home  maintenance 
required  under  the  reverse  mortgage 
contract,  exposing  them  to  foreclosure  at 
an  especially  vulnerable  time  in  their 
lives. 

Injury  not  reasonably  avoidable.  For 
several  reasons,  reverse  mortgage 
consumers  may  not  be  reasonably  able 
to  avoid  the  injuries  that  may  result 
from  having  to  use  their  reverse 
mortgage  funds  for  an  ancillary  product, 
or  from  having  to  obtain  a  substantially 
more  expensive  reverse  mortgage  if  they 
do  not  purchase  an  additional  product. 
First,  reverse  mortgage  borrowers  often 
have  limited  options  for  obtaining 
additional  funds;  for  some,  a  reverse 
mortgage  may  be  the  resource  of  last 
resort.  Faced  with  high  medical 
expenses  or  other  financial  challenges, 
these  consumers  may  be  forced  to 
accept  a  requirement  that  they  use 
reverse  mortgage  funds  to  purchase 
another  product,  even  if  they  question 
its  necessity  or  benefits,  or  to  accept  a 
substantially  more  expensive  loan  that 
.  will  diminish  their  home  equity  much 
more  quickly. 

Second,  reverse  mortgages  are 
complex  loan  products  whose 
requirements  and  characteristics  tend  to 
be  unfamiliar  even  to  the  most 
sophisticated  consumers.  Thus,  many 
consumers  may  be  easily  misled  or 
confused  about  the  costs  of  other 
products  and  services  and  the  potential 
downsides  to  using  their  home  equity  to 
pay  for  them. 

Third,  other  consumer  protec:tions 
may  not,  by  themselves,  sufficiently 
protect  reverse  mortgage  consumers 
from  inappropriate  product  tying 
because  reverse  mortgages  are  especially 
complex  and  the  target  consumer 


population — seniors — is  comparatively 
vulnerable.  For  example,  the  disclosure 
required  in  proposed  §  226.33(b)  that 
the  consumer.is  not  obligated  to  use  his 
or  her  reverse  mortgage  proceeds  to 
purchase  any  other  financial  or 
insurance  product  or  service  is  an 
important  consumer  protection  but  may 
not  by  itself  protect  all  consumers  from 
persuasive  loan  officers  and  brokers, 
who  may  pressure  consumers  to  rush 
through  paperwork.  In  addition,  the 
proposed  anti-tying  rule  and  the 
disclosure  rule  are  complementary:  the 
anti-tying  rule  is  necessary  to  make  the 
disclosure  true. 

Similarly,  reverse  mortgage 
counseling,  required  under  proposed 
§  226.40(b),  is  critical  to  a  consumer’s 
understanding  of  a  reverse  mortgage  but 
may  not  sufficiently  protect  consumers 
from  inappropriate  product  tying. 
Gounselors  are  not  trained  to  advise 
consumers  about  the  suitability  of  a 
range  of  financial  or  insurance  products 
and  services,  and  recent  data  indicate 
that  the  effectiveness  of  counseling  may 
not  be  consistent  from  borrower  to 
borrower.  1“**’ 

Injury  not  outweighed  by 
countervailing  benefits.  On  balance, 
potential  benefits  of  tying  other 
products  to  a  reverse  mortgage  do  not 
appear  to  outweigh  the  substantial  harm 
that  could  be  caused,  as  described 
above.  The  Board  recognizes  that 
requiring  a  consumer  to  pay  for  certain 
additional  financial  products  to  obtain  a 
reverse  mortgage  or  certain  terms  may 
benefit  some  consumers.  For  instance,  if 
a  consumer  opts  to  receive  reverse 
mortgage  proceeds  in  a  lump  sum  to 
take  advantage  of  a  fixed  rate,  the 
consumer  may  benefit  from  putting  the 
funds  in  a  GD  rather  than  a  savings 
account.  However,  consumers  could 
still  enjoy  this  benefit  by  voluntarily 
choosing  this  option.  The  proposed  anti¬ 
tying  prohibition  prohibits  the 
consumer  from  being  required  to  put  the 
money  in  a  GD,  because  the  consumer 
would  incur  penalties  for  early 
withdrawal. 

Benefits  to  competition  also  do  not 
appear  to  outweigh  injury  to  the 
consumer.  Indeed,  it  has  long  been 
recognized  that  tying  arrangements 
suppress  competition.^"*^  The  function 
of  a  tying  arrangement  is  generally  to 
market  a  product  that  is  critical  or 
desirable  to  a  consumer  (the  reverse 
mortgage)  and  tie  access  to  that  product 
to  the  purchase  of  a  less  critical  or 


''••'U.S.  (Government  Accountability  Office.  GAO- 
09-606  at  32-40. 

'*^  See  Standard  Oil  Co.  of  Cat.  v.  United  States. 
337  U.S.  293,  305-06  (1949)  (noting  that  tying 
arrangements  “serve  hardly  any  purpose  other  than 
to  suppress  competition”). ' 
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desirable  product  (the  ancillary 
financial  or  insurance  product). 

Product  tying  by  definition  creates  an 
obstacle  to  a  consumer’s  ability  to 
survey  the  available  alternatives  and 
choo.se  the  most  advantageous  product. 

In  an  ideal  marketplace,  if  a  consumer 
wants  certain  financial  products,  the 
consumer  could  weigh  the  costs, 
benefits,  and  risks  of  several 
alternatives,  such  as  various  insurance 
products.  In  a  tying  arrangement, 
however,  the  creditor  chooses  a  product 
for  the  consumer  regardless  of  the 
benefits  for  that  consumer.  By  contrast, 
if  consumers  are  permitted  to  choose 
ancillary  products  freely,  as  the 
proposed  rule  seeks  to  promote, 
competition  would  likely  increase  and 
costs  would  concomitantly  go  down. 

The  Board  requests  comment  on 
whether  the  proposed  anti -tying  rule 
addresses  the  practices  of  greatest 
concern  and  prevalence  regarding 
product  tying  in  reverse  mortgage 
transactions.  In  this  regard,  the  Board 
invites  additional  examples  of 
inappropriate  product  tying  in  reverse 
mortgage  transactions,  as  w-ell  as 
commenters’  views  on  the  potential 
effectiveness  of  the  propo.sal  in  stopping 
these  practices.  Specific  aspects  of  the 
proposed  prohibition  are  discussed 
below. 

Covered  Persons.  The  proposed  anti¬ 
tying  rule  would  apply  to  a  creditor  or 
a  loan  originator,  as  defined  in 
§  226.36(a)(1).  Regulation  Z  defines 
“creditor”  to  mean,  in  pertinent  part,  “A 
person  (A)  who  regularly  extends 
consumer  credit  that  is  subject  to  a 
finance  charge  *  *  *,  and  (B)  to  whom 
the  obligation  is  initially  payable,  either 
on  the  face  of  the  note  or  contract,  or  by 
agreement  when  there  is  no  note  or 
contract.”  §  226.2(a)(17)(i).  Under  the 
Board’s  Augu.st  2009  Closed-End 
Proposal,  a  “loan  originator”  would  be 
defined  as,  “wdth  respect  to  a  particular 
transaction,  a  person  who  for 
compensation  or  other  monetary  gain, 
arranges,  negotiates,  or  otherwise 
obtains  an  extension  of  consumer  credit 
for  another  person.  The  term  ‘loan 
originator’  includes  employees  of  the 
creditor.  The  term  includes  the  creditor 
if  the  creditor  does  not  provide  the 
funds  for  the  transaction  at 
consummation  out  of  the  creditor’s  own 
resources,  out  of  deposits  held  by  the 
creditor,  or  by  drawing  on  a  bona  fide 
warehouse  line  of  credit.”  Proposed 
§  226.36(a)(1);  74  FR  43232,  43331- 
43332,  Aug.  29,  2009.  This  definition 


’♦“See  Times-Picayune  Publishing  Co.  v.  United 
States,  .345  U.S.  594,  614  (1953)  (“The  common  core 
of  *  *  *  unlawful  tying  arrangements  is  the  forced 
purchase  of  a  second  distinct  commodity  vdth  the 
desired  purchase  of  a  dominant  ‘tying’  product.”).'  * 


was'adopted  by  the  Board  in  a  final  rule 
published  elsewhere  in  today’s  Federal 
Register.  The  Board  requests  comment 
on  the  proposal  to  apply  this  rule  to 
creditors  and  loan  originators,  including 
w’hether  the  proposed  anti-tying  rule 
should  apply  to  any  other  persons. 

40(a)(1)  Financial  or  Insurance  Products 
Excluded  Products  and  Services 

Proposed  §  226.40(a)(1)  excludes  from 
the  meaning  of  “financial  or  insurance 
product”  two  types  of  products  and 
services:  (1)  transaction  accounts  and 
savings  deposit  accounts,  as  defined  in 
Regulation  D,  12  CFR  part  204,  that  are 
established  to  disburse  tbe  reverse 
mortgage  proceeds;  and  (2)  products  and 
services  customarily  required  to  protect 
the  creditor’s  interest  in  the  collateral  or 
otherwise  mitigate  the  creditor’s  risk  of 
loss. 

Transaction  accounts  and  savings 
deposits.  With  the  first  exemption — 
transaction  accounts  and  savings 
deposits,  as  defined  in  Regulation  D, 
that  are  established  to  disburse  reverse 
mortgage  proceeds — the  Board  seeks  to 
facilitate  the  disbursement  of  reverse 
mortgage  proceeds  to  the  consumer.  The 
Board  understands  based  on  outreach 
that  a  consumer  may  be  able  to  access 
their  reverse  mortgage  funds  more 
readily  if  they  are  deposited  in  an 
account  with  the  creditor  or  loan 
originator.  Under  Regulation  D,  a 
“transaction  account”  includes  demand 
deposit  accounts  such  as  traditional 
checking  accounts  and  NOW 
accounts. ’‘*9  A  “savings  deposit” 
includes  traditional  interest-bearing 
savings  accounts,  passbook  savings 
accounts  and  money  market 
accounts.’ 50  xhe  Board  does  not 
propose  to  limit  the  consumer’s  use  of 
these  accounts  only  to  transactions 
involving  proceeds  of  the  reverse 
mortgage.  However,  the  Board  proposes 
to  permit  that  these  accounts  be 
required  only  if  they  will  serve  as  a 
means  of  disbursing  reverse  mortgage 
proceeds.  Neither  “transaction  accounts” 
nor  “savings  deposits”  under  Regulation 
Z  include  “time  deposit”  accounts.  As 
indicated  in  proposed  comment 
40(a)(l)-l,  the  Board  intends  to  prohibit 
the  tying  of  time  deposit  accounts, 
which  include  CDs  and  other  accounts 
to  which  penalties  for  early  withdrawal 
may  apply,  to  a  reverse  mortgage. 

The  Board  requests  comment  on  the 
necessity  of  the  exemption  for 
transaction  and  savings  deposit 
accounts  from  the  products  that  cannot 
be  tied  to  a  reverse  mortgage,  and 
solicits  views  on  whether  this 


See  12  CFR  204.2(e). 
'““See  id.  204.2(d). 


exemption  should  include  a  broader  or 
narrower  range  of  accounts. 

Products  and  services  customarily 
required  in  connection  with  a  reverse 
mortgage.  The  Board  also  proposes  to 
exempt  products  and  services  that 
creditors  or  loan  originators 
“customarily”  require  in  a  reverse 
mortgage  transaction  to  safeguard  their 
interest  in  the  collateral  or  otherwise 
guard  against  loss.  Proposed  comment 
40(a)(l)-2  explains  that  these  products 
would  include,  among  others,  “appraisal 
or  other  property  evaluation  services; 
title  insurance;  flood,  hazard  or  other 
peril  insurance;  and  mortgage 
insurance,  such  as  the  insurance 
required  by  the  U.S.  Department  of 
Housing  and  Urban  Development.”  The 
Board  believes  that  this  exemption  is 
necessary  to  facilitate  the  availability  of 
credit  to  consumers  and  to  promote  the 
safety  and  soundness  of  lending 
institutions.  Comment  is  requested, on  , 
the  appropriateness  of  this  exemption, 
and  the  utility  of  the  examples  of 
exempt  products  and  services  in  the 
proposed  comment. 

Covered  Products  and  Services 

Proposed  comment  40(a)(l)-l  clarifies 
that  the  “financial  or  insurance 
products,”  namely,  products  and 
services  that  may  not  be  tied  to  a  reverse 
mortgage,  include  both  bank  and 
nonbank  products.  The  comment 
provides  the  following  examples  of 
covered  products  and  services: 
extensions  of  credit,  trust  services, 
certificates  of  deposit,  annuities, 
securities  and  other  nondepository 
investment  products,  financial  planning 
services,  life  insurance,  long-term  care 
insurance,  credit  insurance,  and  debt 
cancellation  and  debt  suspension 
coverage. 

Unlike  the  proposal  for  reverse 
mortgages,  the  BHCA  anti-tying 
provision  specifically  permits  a  bank  to 
condition  both  the  availability  and  price 
of  credit  on  the  requirement  that  the 
.customer  obtain  a  product  traditionally 
provided  by  a  bank,  specifically,  a  “loan, 
discount,  deposit,  or  trust  service.” 
These  “bank”  products  include,  but  are 
not  limited  to,  all  types  of  extensions  of 
credit,  including  loans,  lines  of  credit, 
and  backup  lines  of  credit,  and  all  forms 
.  of  deposit  accounts,  including  demand, 
negotiable  order  of  withdrawal 
(“NOW”),  savings  and  time  deposit 
accounts,  as  well  as  CDs. 

With  the  exception  of  certain  deposit 
accounts,  discussed  below,  the  Board 
proposes  to  include  these  types  of  bank 
products  in  the  proposed  anti-tying  rule 
for  reverse  mortgages  for  three  reasons. 

_ n _ 

li  U.S.C.  1972(1)(A).  ,  '  >.i 
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First,  any  number  of  traditional  bank 
products  could  be  inappropriate  for  a 
reverse  mortgage  consumer  to  purchase 
in  connection  with  obtaining  the  reverse 
mortgage.  As  noted,  one  example  would 
be  a  CD  that  yields  at  a  low'er  rate  than 
the  rate  of  interest  accruing  on  the 
reverse  mortgage.  Thus,  the  proposal  is 
intended  to  enhance  consnmer 
protection  by  covering  a  fuller  range  of 
potential  abuses. 

Second,  as  discu.ssed  earlier,  the 
Board  believes  that  reverse  mortgage 
borrowers  are  particularly  vulnerable  to 
abusive  product  tying  and  need  stronger 
protections  than  those  that  apply  to 
other  financial  service  consumers.  The 
proposal  is  intended  to  give  reverse 
mortgage  borrowers  added  protections 
without  diminishing  their  access  to 
appropriate  traditional  hank  products 
such  as  a  checking  or  savings  account  to 
facilitate  receipt  of  funds;  reverse 
mortgage  consumers  would  retain  the 
freedom  to  choose  any  product 
voluntarily. 

Third,  an  exemption  for  hank 
products  would  unfairly  favor 
depositories  over  nondepositories. 
Unlike  the  BHCA’s  anti-tying  rule, 
which  applies  only  to  depository 
institutions,  the  Board’s  proposed  rule 
would  apply  to  both  depositories  and 
nondepositories.  The  rationale  for  the 
traditional  bank  product  exception 
under  the  BHCA  anti-tying  rule — 
namely,  to  allow  banks  and  their 
customers  to  continue  to  negotiate  their 
fee  arrangements  on  the  basis  of  the 
customer’s  entire  banking  relationship 
with  the  bank — would  not  apply  to 
nondepositories.  In  effect,  depositories 
would  have  greater  leverage  to  reduce 
rates  and  fees  on  reverse  mortgages  than 
nondepositories  because  they  could 
package  a  wider  range  of  products  with 
the  reverse  mortgage. 

Proposed  comment  40(a)(l)-l  also 
specifically  mentions  certain  products 
that  the  Board  has  learned  through 
research  and  outreach  may  he  especially 
problematic  in  reverse  mortgage 
transactions.  These  include  annuities, 
financial  planning  services,  and  long¬ 
term  care  insurance.  Credit  insurance 
and  debt  cancellation  and  debt 
suspension  coverage  are  mentioned  to 
clarify  that  they  would  be  covered  as 
well,  even  though  they  may  not  be 
common  in  reverse  mortgage 
transactions. 

Other  Products  and  Services 

As  proposed,  the  reverse  mortgage 
anti-tying  rule  would  not  prohibit 
conditioning  a  reverse  mortgage  on  the 
consumer’s  obtaining  home 
improvement  services,  because  home 
repairs  may  legitimately  be  required 


before  a  consumer  is  eligible  for  a 
reverse  mortgage. Board  received 
anecdotal  evidence,  however,  that 
reverse  mortgage  originators  may 
require  consumers  to  obtain 
unnecessary  or  excessively  costly  home 
repairs.  The  Board  requests  additional 
evidence  of  abuse  in  home  improvement 
contracting  associated  with  reverse 
mortgages,  if  any,  and  comments  on 
whether  and  how  Board  rules  should 
address  potential  abuse  in  this  area 
without  interfering  with  legitimately 
required  repairs. 

The  Board  requests  comment  on 
benefits  or  drawbacks  of  its  proposed 
explanations  of  “financial  or  insurance 
product,”  as  well  as  whether  any 
additional  products  should  be  expressly 
included  in  or  exempted  from  the  tying 
restrictions. 

40(a)(2)  Safe  Harbor 

The  Board  is  aware  that  whether  a 
creditor  has  required  a  consumer  to 
purchase  another  product  to  obtain  a 
reverse  mortgage  in  violation  of 
§  226.40(a)  may  not  always  be  clear.  For 
this  reason,  the  Board  proposes  in 
§  226.40(a)(2)  a  “safe  harbor”  for 
compliance  with  the  anti-tying  rule.  The 
proposed  paragraph  provides  that  a 
creditor  or  other  person  will  not  be 
deemed  to  have  required  a  consumer  to 
purchase  another  financial  or  insurance 
product  if  two  conditions  are  met. 

First,  the  consumer  received  at 
application  the  “Key  Questions  to  Ask 
about  Your  Reverse  Mortgage” 
document  required  under  proposed 
§  226.33(b),  or  a  substantially  similar 
document.  As  propo.sed  by  the  Board, 
this  document  includes  a  statement  that 
the  consumer  is  not  obligated  to 
purchase  any  other  financial  or 
insurance  product  to  obtain  the  reverse 
mortgage,  along  with  explanatory 
information. 

Second,  for  a  reverse  mortgage  subject 
to  §  226.5b,  the  account  was  opened,  or, 
for  any  other  reverse  mortgage,  the  loan 
was  consummated,  at  least  10  calendar 
days  before  the  consumer  becomes 
obligated  to  purchase  any  financial  or 
insurance  product  from  any  of  tha 
following  persons; 

(1)  The  creditor; 

(2)  The  loan  originator; 

(3)  An  affiliate  of  either  the  creditor 
or  loan  originator;  or 

(4)  Any  other  party,  if  the  creditor, 
loan  originator,  or  an  affiliate  of  either 
will  receive  compensation  for  the 


'52  See,  e.g.,  24  CFR  206.47  (requiring  propertie.s 
that  do  not  meet  the  property  standards  of  the 
HECM  program  to  be  repaired  before  FHA  will 
insure  reverse  mortgages  secured  by  those 
properties). 


purchase  of  the  ancillary  product  or 
service. 

Comment  40(a)(2)-l  safe  harbor 
conditions  not  met.  Proposed  comment 
40(a)(2)-l  clarifies  that  where  the  safe 
harbor  conditions  are  not  met  in  a 
particular  reverse  mortgage  transaction, 
the  creditor  or  loan  originator  will  not 
necessarily  have  violated  the  anti-tying 
rule  in  §  226.40(a).  Whether  a  violation 
has  occurred  in  this  case  will  depend  on 
an  evaluation  of  all  of  the  facts  and 
circumstances.  To  provide  additional 
guidance,  however,  the  Board  proposes 
an  example  of  an  instance  in  which  the 
safe  harbor  conditions  were  not  met  and 
the  creditor  violated  §  226.40(a).  In  this 
example,  the  terms  or  features  of  a 
reverse  mortgage  are  not  available 
unless  the  consumer  purchases  another 
financial  or  insurance  product;  in  this 
situation,  the  Board  believes  that  the 
consumer  has  been  required  to  purchase 
the  product  to  obtain  the  reverse 
mortgage. 

The  Board  solicits  comment  on  the 
example  of  an  anti-tying  violation  where 
the  creditor  did  not  meet  the  safe  harbor 
conditions. 

“Key  Questions”  Document 

The  first  condition  of  the  safe 
harbor — that  the  consumer  has  received 
the  “Key  Questions  to  Ask  about  Your 
Reverse  Mortgage” — is  intended  to 
promote  the  consumer’s  understanding 
that  he  or  she  is  not  obligated  to 
purchase  an  additional  financial  or 
insurance  product.  As  proposed  by  the 
Board,  this  two-page  document  includes 
the  following  information  for  the 
consumer: 

What  if  my  lender  wants  me  to  use 
money  from  my  reverse  mortgage  to  buy 
an  annuity  or  make  another  investment? 

Under  Federal  law,  you  cannot  be 
required  to  use  your  reverse  mortgage 
money  to  purchase  any  other  financial 
or  insurance'  product  (such  as  an 
annuity,  long-term  care  insurance,  or 
life  insurance).  If  another  product  is 
offered  to  you,  make  sure  you 
understand;  (1)  how  the  product  works 
and  what  its  benefits  are,  (2)  how  much 
it  costs,  (3)  whether  you  need  it,  and  (4) 
how  much  money  the  person  selling  the 
product  makes  if  you  purchase  it.  Talk 
with  a  HUD-approved  reverse  mortgage 
counselor  or  financial  advisor  before 
you  decide. 

See  Attachment  A.  To  qualify  for  the 
safe  harbor,  the  creditor  or  loan 
originator  must  have  provided  this 
disclosure  on  or  with  the  application,  as 
required  under  proposed  §  226.33(b).. 

10-Calendar-Day  Waiting  Period 

The  Board  believes  that  the  “Key 
Questions”  document  is  an  important 
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consumer  safeguard  but  is  concerned 
that  by  itself  the  document  may  not 
sufficiently  protect  all  consumers  from 
high-pressure  sales  tactics.  Therefore, 
the  Board  proposes  a  second  element  of 
the  safe  harbor — requiring  a  10-day 
waiting  period  after  account-opening  or 
consummation,  as  applicable,  before  the 
consumer  becomes  obligated  to 
purchase  another  financial  or  insurance 
product  from  one  of  four  parties:  the 
creditor;  the  loan  originator;  an  affiliate 
of  either  the  creditor  or  loan  originator: 
and  any  other  person,  if  the  creditor, 
loan  originator,  or  an  affiliate  of  either 
will  receive  compensation  for  the 
purchase. 

This  element  of  the  proposed  safe 
harbor  is  intended  to  create  an 
operational  barrier  to  requiring  the 
purchase  of  an  additional  product  as  a 
condition  of  providing  a  reverse 
mortgage.  In  the  Board’s  view,  a 
purchase  several  days  after  reverse 
mortgage  funds  are  available  to  a 
consumer  is  more  likely  to  be  voluntary 
than  a  purchase  closer  in  time  to 
consummation  or  account  opening  of  a 
reverse  mortgage.  Consumers  will  be 
more  adequately  prepared  to  make 
decisions  about  purchasing  additional 
products  when  they  have  several  days 
after  consummation  or  account  opening 
to  consider  w^hether  to  enter  into  a 
reverse  mortgage  and  also  to  purchase 
another  financial  or  insurance  product. 

A  reverse  mortgage,  as  any  other  home 
mortgage,  is  a  major  financial 
undertaking  requiring  the  consumer  to  , 
contemplate  considerable  details, 
review  voluminous  paperwork,  and 
make  numerous  decisions  at  and  around 
the  time  of  closing.  But  reverse 
mortgages  are  particularly  complex  loan 
products  that  carry  special  risks; 
consumers  need  ample  time  before  and 
after  the  transaction  to  understand 
them. 

The  proposal  may  also  have  the  effect 
of  curtailing  instances  of  consumers 
believing  (or  being  led  to  believe)  that 
the  purchase  of  another  product  is 
required  to  complete  the  reverse 
mortgage  transaction  when  it  is  not.  In 
rescindable  transactions,  for  example, 
proceeds  typically  may  not  be  disbursed 
until  after  the  consumer’s  right  to 
rescind  has  expired,  which  is  three 
business  days  after  account-opening  or 
consummation.  Thus,  if  a  consumer 
consummates  the  reverse  mortgage  on 
Monday,  June  1,  the  consumer  typically 
would  have  access  to  the  reverse 
mortgage  funds  on  Friday,  June  5  (i.e., 
the  day  after  the  consumer’s  right  to 
rescind  has  expired).  The  10-day 
waiting  period  would  extend  until 
Thursday,  June  11,  however.  The 
condition  that  the  reverse  mortgage 


transaction  and  the  purchase  of  another 
product  be  separated  by  10  days  ensures 
that  consumers  are  less  susceptible  to 
high-pressure  sales  tactics  that  might 
occur  at  or  immediately  after 
consummation  or  account  opening,  but 
before  funds  are  available.  Finally,  the 
proposal  has  the  added  consumer 
benefit  of  giving  consumers  a  “cooling 
off’  period  of  several  days  after  reverse 
mortgage  funds  are  available  to  consider 
whether  using  that  money  to  buy 
another  financial  or  insurance  product 
is  a  sound  financial  choice. 

Comment  40(a)(2)(B)-l  obligated  to 
purchase.  Proposed  comment 
40(a)(2)(ii)-l  states  that  whether  a 
consumer  has  become  obligated  to 
purchase  a  financial  or  insurance 
product  will  be  a  factual  inquiry.  This 
comment  provides  guidance  on  when  a 
consumer  becomes  obligated  to 
purchase  a  product  through  two 
examples.  First,  a  consumer  would 
become  obligated  to  purchase  a 
financial  or  insurance  product,  for 
example,  when  the  consumer  signs  an 
agreement  to  purchase  the  product,  even 
if  the  purchase  will  occur  in  the  future. 
Second,  a  consumer  would  also  become 
obligated  to  purchase  a  product  when 
the  consumer  signs  an  agreement  to 
purchase  a  product  but  has  the  option 
to  cancel  the  purchase  for  a  period  of 
time  after  the  purchase  occurs.  Finally, 
proposed  comment  40(a)(2)(ii)-l 
provides  the  following  example  to 
explain  the  effect  of  the  10-calendar-day 
waiting  period:  If  a  consumer 
consummates  a  reverse  mortgage  on 
Monday,  June  1,  the  creditor  will 
qualify  for  the  safe  harbor  only  if  the 
consumer  does  not  sign  an  agreement  to 
purchase  another  financial  or  insurance 
product  fro*m  the  parties  enumerated  in 
this  paragraph  until  Thursday,  June  11, 
at  the  earliest. 

The  Board  requests  comment  on  the 
utility  and  appropriateness  of  the 
guidance  in  the  proposed  commentary 
regarding  when  a  reverse  mortgage 
consumer  becomes  obligated  to 
purchase  another  financial  or  insurance 
product.  The  Board  solicits  comment  on 
whether  and  what  additional  examples 
may  b5  warranted.  . 

Persons  From  Whom  the  Consumer  may 
not  Purchase  a  Product 

Creditor,  loan  originator,  or  a  ffiliate  of 
either.  The  proposed  safe  harbor  waiting 
period  is  intended  to  eliminate 
incentives  for  the  creditor  or  loan 
originator  to  require  a  consumer  to 
purchase  another  product  or  service  to 
obtain  the  reverse  mortgage.  Thus,  the 
persons  fi-om  whom  a  consumer  cannot 
have  purchased  another  product  or 
service  within  10  days  of  consummation 


are  the  creditor,  loan  originator,  and  any 
affiliate  of  either.  See  proposed 
§  226.40(a)(2)(ii)(A)-(C).  The  Board 
believes  that  a  product  purchased  from 
one  of  these  parties  would  confer  a 
financial  benefit  on  the  creditor  or  loan 
originator  that  may  give  the  creditor  or 
loan  originator  an  incentive  to  require 
the  purchase.  ' 

Nonaffiliated  third  party.  The  safe 
harbor  would  also  prohibit,  within  the 
10-calendar-day  waiting  period,  the 
consumer’s  purchase  of  a  product  or 
service  from  a  nonaffiliated  third  party 
if  the  creditor  or  loan  originator,  or  an 
affiliate  of  either,  would  receive 
compensation  for  the  purchase. 

Proposed  comment  40(a)(2)(ii)(D)-l  is 
intended  to  clarify  that  compensation 
would  be  considered  to  be  received  by 
a  creditor,  loan  originator,  or  an  affiliate 
of  either  with  respect  to  a  particular 
purchase,  if  any  of  these  parties  receives 
a  fee  because  the  consumer  purchased 
the  ancillary  product. 

For  further  guidance,  this  comment 
also  gives  an  example  of  a  situation  in 
which  a  creditor  would  not  be  deemed 
to  have  received  compensation  for  a 
consumer’s  purchase  of  an  ancillary 
product.  Specifically,  the  comment 
states  that  a  creditor  does  not  receive 
compensation  for  a  consumer’s 
purchase  of  an  ancillary  product  if  the 
creditor  sells  a  customer  list  to  a 
nonaffiliated  third  party,  which,  in  turn, 
sells  a  financial  or  insurance  product  to 
a  reverse  mortgage  consumer  on  the  list 
within  the  10-daj^  waiting  period,  as 
long  as  the  creditor  receives  no 
compensation  directly  or  indirectly 
related  to  whether  the  consumer 
purchases  the  product.  The  Board 
intends  with  this  example  to  clarify  that 
the  safe  harbor  does  not  prohibit 
practices  that  may  result  in 
compensation  to  the  creditor,  loan 
originator,  or  affiliate,  w’hen  the 
compensation  received  would  be  too 
attenuated  from  the  purchase  of  the 
ancillary  product  to  create  a  realistic 
incentive  for  the  creditor  or  loan 
originator  to  engage  in  prohibited 
product  tying. 

The  Board  requests  comment  on  the 
appropriateness  and  efficacy  of  the 
proposed  safe  harbor  and  accompanying 
commentary  for  addressing  the  problem 
of  inappropriate  product  tying  in 
reverse  mortgage  transactions. 

Disbursements  Directly  to  the  Consumer 

The  HECM  rules  require  that  reverse 
mortgage  proceeds  must  be  disbursed 
directly  to  the  consumer  “at  the  initial 
disbursement  or  after  closing  (upon 
expiration  of  the  3-day  rescission  period 
under  12  CFR  part  226,  if  applicable),” 
except  for  certain  payments  related  to 
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the  mortgage  transaction.  The  following 
disbursements  are  excepted  from  the 
requirement  to  disburse  HECM  proceeds 
directly  to  the  consumer:  (1) 
Disbursements  to  a  relative  or  legal 
representative  of  the  mortgagor,  or  a 
trustee  for  the  benefit  of  the  mortgagor: 

(2)  disbursements  for  the  initial 
mortgage  insurance  premium  required 
for  the  HECM;  (3)  fees  that  the 
mortgagee  is  authorized  to  collect  under 
the  HECM  rules;  (4)  amounts  required  to 
discharge  any  existing  liens  on  the 
property;  (5)  annuity  premiums  if 
disclosed  as  part  of  the  TALC  disclosure 
required  in  current  §  226.33;  and  (6) 
funds  required  to  pay  contractors  who 
performed  repairs  as  a  condition  of 
closing,  in  accordance  with  standard 
FHA  requirements  for  repairs  required 

by  appraisers.^ S3 

The  Board  believes  that  the  proposed 
disclosure  requirement  and  10-day 
waiting  period  to  qualify  for  the  “safe 
harbor”  will  sufficiently  protect 
consumers  from  harmful  product  tying 
in  reverse  mortgage  transactions;  thus, 
the  Board  does  propose  to  require  that 
reverse  mortgage  proceeds  be  disbursed 
only  to  the  consumer.  The  Board  is  also 
concerned  that  the  term  “initial” 
disbursement  may  be  difficult  to  define 
clearly,  especially  in  open-end  reverse 
mortgage  transactions  where  the 
consumer  might  not  draw  on  the  line 
until  well  after  account  opening.  A  rule 
covering  disbursements  beyond  those 
occurring  at  or  immediately  after 
account  opening,  however,  may  be 
overly  broad.  For  example,  requiring 
that  proceeds  be  disbursed  directly  to 
the  consumer  one  year  after  account 
opening  would  be  unnecessary  to  stop 
the  creditor  from  requiring  the 
consumer  to  purchase  another  product 
as  a  condition  of  obtaining  the  reverse 
mortgage;  the  consumer  would  already 
have  the  reverse  mortgage. 

The  Board  requests  comment  on 
whether  the  Board  should  adopt 
disbursement  restrictions  similar  to 
those  that  apply  to  HECMs  for 
proprietary  reverse  mortgages,  including 
specific  reasons  why  commenters 
believe  that  the  Board  should  or  should 
not  do  so. 

40(b)  Counseling 

The  Board  is  concerned  that 
consumers  seeking  reverse  mortgages 
may  not  be  sufficiently  aware  of  the 
risks,  obligations,  and  financial 
implications  of  reverse  mortgages  solely 
through  disclosures  provided  during  the 
origination  process.  The  Board’s 
consumer  testing  of  reverse  mortgage 
disclosures  revealed  that  even  more 


sophisticated  consumers  do  not  readily 
understand  how  reverse  mortgages  work 
and  their  impact  on  a  consumer’s 
financial  future.  As  discussed  above  in 
the  section-by-section  analysis  to 
proposed  §  226.33(a)-(d),  the  Board 
proposes  comprehensive  revisions  to 
TILA’s  reverse  mortgage  disclosures, 
which  the  Board  anticipates  will 
significantly  improve  consumer 
understanding  of  these  complex 
transactions.  As  discussed  further 
below,  however,  the  Board  believes  that 
the  complexity  of  and  risks  associated 
with  reverse  mortgages  warrant  added 
consumer  protections,  including  a 
requirement  that  counseling  occur 
before  the  consumer  obtains  a  reverse 
mortgage  and  at  least  three  business 
days  before  a  consumer  has  to  pay  a 
nonrefundable  fee  in  connection  with  a 
reverse  mortgage  transaction  (except  a 
fee  for  the  counseling). 

Background 

Prospective  borrowers  must  receive 
counseling  before  obtaining  a  HECM.^’’"* 
In  addition,  several  states  have  enacted 
reverse  mortgage  counseling  rules. 
Federal  law  does  not  require 
prospective  borrowers  of  proprietary 
reverse  mortgages  to  obtain  counseling. 

Counseling  Requirements  for  HECMs 

Referrals.  When  a  potential  HECM 
borrower  first  contacts  or  communicates 
with  an  FHA-approved  HECM 
mortgagee,  the  mortgagee  must  provide 
the  borrower  with  contact  information 
for  ten  HUD-approved  counseling 

agencies. 156 

Timing.  A  HECM  mortgagee  may  not 
begin  “processing”  a  HECM  loan 
application  before  receiving  a  certificate 
confirming  that  the  borrower  has 
received  reverse  mortgage 
counseling.157  According  to  HUD 
guidance,  this  means  that  a  mortgagee 
may  accept  a  borrower’s  application 
before  receiving  the  counseling 
certificate,  but  “may  not  order  an 


'S'*  See  12  U.S.C.  1715z-20(d)(2)(B)  and  (f);  HECM 
Handbook  4235.1  REV-1,  ch.  2-1. 

'ssSee  Ariz.  Rev.  Stat.  §§6-1602,  1603A;  Ark. 
Code  Ann.  §  23-54-106(a);  Cal.  Civ.  Code 
§§  1923. 2(j)  and  (k),  1923.5(a);  Colo.  Rev.  Stat.  §  11- 
38-111;  Del.  Code  Ann.  Tit.  5  §§  2118  and  §  2244; 
205  Ill.  Comp.  Stat.  Ann,  §  5/6—1;  Md.  Fin.  Inst. 
Code  Ann.  §§  12-1219,  12-1221;  Mass.  Gen.  Laws 
Ann.  Ch.  167E,  §  7(e);  Mo.  Rev.  Stat.  §  53-270(6); 
N.Y.  Real  Property  Law  §§  280(2)(g)  and  280-a(2)(j); 
N.C.  Gen.  Stat.  §§’53-257(4),  53-264(b),  53-269, 
53-270(6);  S.C.  Code  Ann.  §  29-4-60;  Tenn.  Code 
Ann.  §§47-30-102(4),  47-30-104(c),  47-30-115(6), 
47-30-109(b);  Tex  Const.  Art.  16  §  50(k)(8);  Utah 
Code  Ann.  §61-2d-112;  Vt.  Stat.  Ann.  Tit.  8 
§  10702;  W.Va.  Code  §  47-24-7(b). 

’S6HUD  Mortgagee  Letter  2009-10  (March  27, 
2009). 

'57  HECM  Handbook  4235.1  REV-1,  ch.  2-1,  2- 
3;  HUD  Mortgagee  Letter  2004-25  (June  23,  2004). 


appraisal,  title  search,  or  FHA  case 
number  or  in  any  other  way  begin  the 
process  of  originating  a  HECM  loan.”  1 58 
The  mortgagee  also  may  not  charge  an 
application  fee  or  any  other  HECM- 
related  fees  before  the  mortgagee 
receives  a  required  HECM  counseling 
certificate  indicating  that  counseling  has 
been  completed. 

Content.  HECM  counselors  must 
provide  information  on,  among  other  ' 
topics:  (1)  The  financial  implications  of 
entering  into  a  HECM;  (2)  the 
consequences  of  a  HECM  on  the 
borrower’s  taxes,  estate,  and  eligibility 
for  assistance  under  Federal  and  state 
programs;  (3)  other  home  equity 
conversion  options,  such  as  sale- 
leaseback  financing;  (4)  additional 
financial  options  such  as  other  housing, 
social  service,  health,,  and  financial 
options  (provided  through  the 
government  or  non-profit  organizations, 
for  example);  and  (5)  the  circumstances 
under  which  the  HECM  becomes  due.i59 

Counselor  independence.  HECM 
mortgagees  are  prohibited  from  steering, 
directing,  recommending,  or  otherwise 
encouraging  a  consumer  to  choose  a 
particular  counseling  agency.^^o  They 
also  may  not  contact  a  counselor  or 
counseling  agency  to  refer  a  consumer 
or  discuss  a  consumer’s  personal 
information. 

In  2008,  Congress  expanded  these 
general  restrictions  by  prohibiting 
certain  parties  from  directly  or 
indirectly  compensating  or  being 
associated  with  a  counselor  or 
counseling  agency;  specifically,  any 
party  “involved  in”:  (1)  “originating  or 
servicing  the  mortgage”;  (2)  “funding  the 
loan  underlying  the  mortgage”;  or  (3) 

“the  sale  of  annuities,  investments,  long¬ 
term  care  insurance,  or  any  other  type 
of  financial  or  insurance  product.”  ^6i 
To  implement  these  measures,  HUD 
issued  a  Mortgagee  Letter  prohibiting 
lenders  from  paying  counseling 
agencies,  directly  or  indirectly,  for 
HECM  counseling  services  through 
either  a  lump-sum  payment  or  on  a 
case-by-case  basis. The  Mortgagee 
Letter  indicates  that  a  lender  would 
“indirectly”  pay  for  HECM  counseling 
by  ‘Tunneling  payment  for  HECM 
counseling  through  a  nonprofit, 
foundation,  association  or  any  other 
entity  or  organization  that  is  a  branch  of. 


'5'* HUD  Mortgagee  Letter  2004-25  (June  23, 

2004). 

'59  HECM  Handbook  4235.1  REV-1,  ch.  2-5;  HUD 
Mortgagee  Letter  2004-25  (June  23,  2004). 

'bohliD  Mortgagee  Letter  2004-25  (June  23, 

2004). 

""  HERA  §  2122(a)(3)  (codified  at  12  U.S.C. 
1715z-20(d)(2)(B)). 

'57  hud  Mortgagee  Letter  2008-28  (Sept.  29, 
2008). 


'55  See  24  CFR  206.29. 
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affiliated  with  or  associated  with  a 
lending  institution.”  Neither  the  statute 
nor  HUD’s  Mortgagee  Letter  indicates 
whether  a  creditor  or  other  person  is 
prohibited  from,  for  example,  making 
charitable  donations  designated  for 
general  purposes  to  a  non-profit 
organization  that  offers  multiple 
services  that  include  reverse  mortgage 
counseling,  or  whether  this  rule 
prohibits  arranging  for  the  consumer  to 
finance  the  counseling  fee  as  part  of  the 
reverse  mortgage  transaction. 

Counseling  protocol.  HUD  has 
previously  issued  a  “Counseling 
Protocol,”  which  includes  additional 
counseling  requirements. HUD  issued 
an  updated  and  expanded  Counseling 
Protocol  that  will  go  into  effect  on 
September  11,  2010.'®“* 

Interagency  Supervisory  Guidance  on 
Reverse  Mortgages 

Through  the  FFIEC,  the  Board  and 
other  Federal  banking  agencies  recently 
stated  in  the  Final  Reverse  Mortgage 
Guidance  that  reverse  mortgage 
borrow'ers  “do  not  consistently 
understand  the  terms,  features,  and  risks 
of  their  loans.” Thus,  despite 
concerns  about  whether  counseling  is 
uniformly  effective,  the  agencies  stated 
further  that  counseling  for  borrowers  of 
proprietary  reverse  mortgages  is 
necessary  to  “promote  consumer 
understanding  and  manage  compliance 
risks.”§ 

Timing.  The  Guidance  advises 
institutions  to  require  consumers  to 
have  received  counseling  before  the 
consumer  submits  a  reverse  mortgage 
application  or  pays  an  application  fee. 

Content.  The  Final  Reverse  Mortgage 
Guidance  states  that  counseling  sessions 
should  cover  a  range  of  information, 
largely  consistent  with  information 
required  for  HEGM  counseling.  This 
information  includes,  for  example, 

“[tjhe  availability  of  other  housing, 
social  service,  health,  and  financial 
options”  and  “[t]he  financial 
implications  and  tax  consequences  of 
entering  into  a  reverse  mortgage.”  In 
addition,  the  Guidance  advises  that 
counseling  sessions  should  cover, 
among  other  topics,  “lt]he  differences 
between  HEGM  loans  and  proprietary 
reverse  mortgages.” 

Counselor  independence.  Under  the 
Guidance,  institutions  offering 


"'•■’HUD.  HI-X;M  Counseling  Protocol  (Decenilwr 
2006). 

"'■•See  HUD  Handlxwk  7610.1  (05/2010)  http:// 
i\'ww. hud.gov/offirns/adm/hudclips/handhooks/ 
hsgh/7610.1/76]0lHSGH.pdf  [visited  (ulv  15, 
2010). 

Final  Reverse  Mortgage  Guidance,  75  FR  at 
50800. 

"’•■/d.  at  .50811. 


proprietary  reverse  mortgages  should 
ensure  the  independence  of  counselors 
by  adopting  policies  that  prohibit  the 
following: 

•  Steering  a  consumer  to  any  one 
particular  counseling  agency. 

•  Gontacting  a  counselor  to  discuss  a 
particular  consumer,  a  particular 
transaction,  or  the  timing  or  content  of 
a  counseling  session  “unless  the 
consumer  is  involved.” 

Outreach 

During  Board  outreach  for  this 
proposal  and  in  comments  on  the 
Proposed  Reverse  Mortgage  Guidance, 
representatives  of  the  reverse  mortgage 
industry  uniformly  affirmed  the 
importance  and  value  of  counseling  for 
reverse  mortgage  borrowers  and 
generally  agreed  that  creditors  should 
ensure  that  prospective  borrowers  of 
proprietary  reverse  mortgages  receive 
counseling.  The  National  Reverse 
Mortgage  Lenders  Association  (NRMLA) 
commented  that  the  Federal  banking 
agencies  should  deem  the  HEGM 
counseling  rules  “best  and  prudent 
practices”  for  institutions  offering 
proprietary  products. -Several  industry 
representatives,  however,  expressed 
concerns  that  the  counseling  network  is 
underfunded  and  understaffed,  resulting 
in  long  wait  times  for  prospective 
borrowers  and  lower  quality  counseling. 

Gonsumer  advocates  have  expressed 
support  for  requiring  consumer 
counseling  in  all  reverse  mortgage 
transactions.  They  caution,  however, 
that  counseling  alone  may  insufficiently 
protect  consumers  against  abusive 
practices. Like  industry 
representatives,  consumer  advocates 
question  the  effectiveness  of  counseling 
due  to  inadequate  funding  and  the 
limited  availability  of  trained 
counselors.  Some  consumer  advocates 
therefore  favor  not  only  strengthening 
counseling,  but  also  requiring  lenders 
and  brokers  to  assess  the  suitability  of 
a  reverse  mortgage  for  each  borrower 
before  making  a  loan.’*’”  See 
“Suitability,”  below. 

Reverse  mortgage  counselors 
consulted  by  the  Board  expressed 
differing  views  on  a  range  of  counseling 
issues.  They  differed  on  when 
counseling  should  occur;  some 
suggested  that  counseling  was  best  after 
the  consumer  had  transaction-specific 
documents  to  review  with  the 
counselor,  while  others  thought  that 
counseling  was  optimal  earlier  in  the 
process  as  an  aid  to  informed  consumer 
shopping.  On  counseling  content, 
counselors  generally  expressed  concerns 


"'7  NCLC  Report  at  18. 
"'«W.  at  19. 


that  requirements  such  as  having  to 
complete  a  full  budget  for  the  consumer 
to  determine  the  appropriateness  and 
affordability  of  a  reverse  mortgage 
would  be  too  difficult  and  time- 
consuming.  Some  advocated  requiring 
additional  content,  such  as  information 
about  the  general  differences  between 
proprietary  reverse  mortgages  and 
HEGMs. 

On  counselor  independence,  some 
counselors  shared  anecdotally  that 
creditors  have  compromised  counselor 
independence  by  providing  the  required 
list  of  HEGM  counselors,  while  orally 
“recommending”  particular  counselors. 
At  least  one  expressed  support  for 
Gongress’s  ban  on  creditors  directly  or 
indirectly  paying  HEGM  counselors 
(discussed  above),  stating  that  this  has 
stopped  significant  abuses.  All, 
howev’er,  shared  the  view  that  lack  of 
funding  for  counseling  is  a  significant 
and  growing  problem. 

The  Board’s  Proposal 

Based  on  its  research  and  outreach, 
the  Board  believes  that  originating  a 
reverse  mortgage  before  the  consumer 
has  obtained  counseling  should  be 
considered  an  unfair  practice  under 
Regulation  Z.  The  Board  also  believes 
that  imposing  a  nonrefundable  fee  on  a 
prospective  reverse  mortgage  consumer 
within  three  days  after  a  consumer  has 
obtained  counseling  should  be 
considered  unfair.  The  Board  therefore 
proposes  to  prohibit  these  practices 
under  its  authority  in  TILA  Section 
129(/)(2)(A)  to  prohibit  practices  in 
connection  with  mortgage  lending  that 
the  Board  finds  unfair  or  deceptive.  12 
U.S.G.  1B39(/)(2)(A).  The  Board  does  not 
intend  to  suggest  that  these  practices  are 
unfair  prior  to  the  effective  date  of  any 
final  rule  implementing  these  proposed 
prohibitions.  Prior  to  the  effective  date 
of  a  final  rule,  the  Board  expects  that 
whether  these  practices  are  unfair  will 
be  judged  on  a  case-by-case  basis  and  on 
the  totality  of  the  circumstances  under 
applicable  laws  and  regulations. 

The  proposed  counseling  requirement 
would  apply  to  HEGMs  as  well  as  to 
proprietary  reverse  mortgages.  While 
counseling  is  already  required  for 
HEGMs,  a  private  action  may  not  be 
brought  against  a  mortgagee  for  failure 
to  comply  with  the  counseling 
requirements;  TILA  Section  130, 
however,  gives  consumers  a  private 
right  of  action.  15  U.S.G.  1640. 
Gonsequently,  the  Board’s  proposal  is 
intended  in  part  to  level  the  playing 
field  between  HEGM  and  proprietary 
reverse  mortgage  originators.  As 
discussed  below,  the  Board  is  also 
proposing  to  provide  that  compliance 
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with  the  HECM  counseling  rules 
satisfies  the  Board’s  rule. 

Substantial  consumer  injury. 
Uninformed  reverse  mortgage 
consumers  stand  to  lose  substantial 
equity  in  their  most  valuable  asset — 
their  home — at  a  time  when  they  may  be 
least  able  to  recover  financially.  This 
loss  could  jeopardize  a  consumer’s 
health  and  fundamental  well-being. 

Home  equity  is  a  critical  financial 
resource  for  reverse  mortgage  borrowers, 
who  generally  must  be  62  years  of  age 
or  older.  Borrowers  in  this  age  group  are 
more  likely  to  be  retired  than  younger 
borrowers,  and  thus  tend  to  have  more 
limited  income  sources.  Should 
emergency  expenses  arise  or  the  cost  of 
living  increase  higher  than  expected, 
home  eqqity  may  be  the  only  resource 
for  these  consumers. 

Reverse  mortgage  borrowers  also  risk 
foreclosure  if  they  do  not  clearly 
understand  important  facts  about 
reverse  mortgages.  These  include  the 
consequences  of  failing  to  pay  property 
taxes  and  insurance  directly  (rather  than 
relying  on  the  lender  to  do  so,  as  is 
common  with  some  traditional 
“forward”  mortgages),  moving  out  of  the 
home  for  an  extended  period,  or  failing 
to  maintain  the  property.  Borrowers 
aged  62  or  older  may  be  more  likely  to 
face  physical  constraints  on  their 
mobility  than  younger  borrowers,  and  so 
as  a  practical  matter  may  be  less  able  to 
find  affordable  alternative  housing 
should  they  lose  their  home. 

In  addition,  uninformed  or 
misinformed  reverse  mortgage 
borrowers  may  unknowingly 
compromise  their  goals  to  leave  assets 
for  their  heirs,  undermining  not  only 
their  personal  financial  objectives  that 
may  have  taken  years  to  achieve,  but 
also  their  heirs’  financial  prospects. 
Finally,  Board  research  and  outreach 
has  indicated  that  many  consumers 
choose  reverse  mortgages  if  they  have 
few  or  no  other  options;  at  age  62  or 
older,  they  may  be  on  a  fixed  income  or 
otherwise  have  limited  financial 
resources.  Consequently,  reverse 
mortgage  consumers  may  be  especially 
vulnerable  to  pressure  to  go  through 
with  a  reverse  mortgage  transaction  if 
they  have  to  pay  nonrefundable  fees 
before  they  have  received  adequate 
information  to  make  an  informed 
decision  about  whether  the  transaction 
is  appropriate  for  them. 

Injury  not  reasonably  avoidable. 
Without  counseling,  prospective  reverse 
mortgage  borrowers  may  not  reasonably 
be  able  to  avoid  these  injuries.  If 
counseling  is  not  required,  creditors  and 
financial  advisors  may  not  be  aware  of 
or  inform  consumers  of  counseling 
resources.  Consumers  could  receive 


information  about  reverse  mortgages 
from  other  sources,  such  as  the  Internet, 
but  these  sources  may  provide 
conflicting  and  confusing  information, 
and  be  too  voluminous  for  consumers  to 
categorize  coherently  for  review. 
Creditors  or  financial  planners 
themselves  may  be  willing  to  provide 
counseling  to  consumers,  but  their 
guidance  and  information  may  be  biased 
by  an  economic  interest  in  steering  the 
cqnsumer  to  a  reverse  mortgage. 

As  noted  above,  consumer  testing 
conducted  by  the  Board  has  shown  that 
consumers  need  considerable  guidance 
to  understand  the  complexities  of 
reverse  mortgages,  and  that  for  some 
prospective  reverse  mortgage  borrowers, 
disclosures  about  reverse  mortgage 
costs,  features,  and  risks,  while 
valuable,  are  not  by  themselves 
sufficient.  For  the  same  reason,  merely 
informing  consumers  orally  or  in  a 
written  disclosure  that  counseling  is 
advisable  and  available  may  not  ensure 
that  consumers  in  fact  receive  sufficient 
information  and  guidance. 

Finally  consumers  who  have  to  pay 
nonrefundable  fees  after  applying  for  a 
reverse  mortgage,  but  before  they 
receive  counseling,  may  feel  locked  into 
a  reverse  mortgage  transaction — even  if 
subsequent  counseling  creates  doubt 
about  whether  a  reverse  mortgage  is 
right  for  them.  Consumers  on  a  fixed 
income  or  with  otherwise  limited 
resources,  as  many  reverse  mortgage 
borrowers  are,  may  be  especially 
vulnerable  to  this  pressure.  A  primary 
purpose  of  counseling  is  to  ensure  that 
the  consumer  freely  chooses  a  reverse 
mortgage,  based  on  an  informed 
conclusion  that  the  reverse  mortgage  is 
truly  suitable  for  that  consumer.  The 
imposition  of  nonrefundable  fees  on 
consumers  before  they  have  had  a 
chance  to  consider  the  information 
received  through  counseling  may  render 
counseling  ineffective  in  accomplishing 
this  pprpose. 

Injury  not  outweighed  by 
countervailing  benefits.  The  potential 
injury  to  consumers  described  above 
may  not  be  outweighed  by  the  potential 
benefits  of  not  requiring  counseling. 
Benefits  of  not  requiring  counseling 
might  include  that  consumers  woidd 
save  the  counseling  fee  and  potentially 
be  able  to  obtain  reverse  mortgages  more 
quickly  to  receive  needed  cash  sooner. 
Creditors  might  also  benefit  by  being 
able  to  make  more  reverse  mortgages  in 
a  shorter  timeframe.  Creditors  might  be 
more  likely  to  enter  the  reverse 
mortgage  marketplace  if  counseling  is 
not  required,  increasing  competition. 

In  the  Board’s  view,  however,  these 
potential  benefits  may  not  outweigh  the 
possibility  of  severe  negative 


consequences  to  reverse  mortgage 
consumers’  financial  well-being. 
Moreover,  any  increased  competition 
due  to  higher  reverse  mortgage  volume 
would  be  offset  by  the  detriment  to 
competition  resulting  from  uninformed 
consumers.  Informed  consumers  are 
able  to  shop  more  effectively  than 
uninformed  consumers,  driving  the 
market  to  produce  more  affordable  loan 
products  with  features  better  tailored  to 
consumers’  needs  and  preferences. 

40(b)(1)  Counseling  Required 

Under  proposed  §  226.40(b)(1),  a 
creditor  or  other  person  may  not 
originate  a  reverse  mortgage  before  the 
consumer  has  obtained  counseling  from 
a  counselor  or  counseling  agency  that 
meets  the  counselor  qualification 
standards  established  by  HUD  pursuant 
to  its  authority  under  the  National 
Housing  Act,  as  amended  (NHA),'”-'  or 
“substantially  similar”  standards.  See  12 
U.S.C.  1715z-20(f). 

Counselor  Qualifications 

For  several  reasons,  the  Board 
proposes  to  require  that  counselors  meet 
HUD’s  qualification  standards  for  HFCM 
counselors,  or  standards  that  would 
require  a  similar  level  of  training  and 
knowledge  to  those  required  for  HUD- 
approved  counselors.  First,  the  Board 
recognizes  that  HUD  has  developed  and 
continues  to  improve  a  comprehensive 
system  of  certifying  counselors  to 
provide  required  counseling  on  reverse 
mortgages  under  the  HECM  program. 
Second,  the  Board  learned  through 
outreach  with  creditors  and  reverse 
mortgage  counselors  that  proprietary 
reverse  mortgage  creditors  have 
routinely  required  borrowers  to  obtain 
counseling  from  HUD-approved 
coumselors,  indicating  that  the  Board’s 
proposal  would  not  be  unduly 
burdensome.  Finally,  the  Board  believes 
that  consumer  protection  can  be  served 
through  a  counseling  requirement  only 
if  counselors  are  properly  trained  to 
provide  germane,  consistent,  and  ' 

detailed  information  about  reverse 
mortgages  to  consumers. 

The  Board  requests  comment  on  the 
potential  benefits  and  drawbacks  of  this 
aspect  of  the  proposal.  In  particular,  the 
Board  acknowledges  concerns  expressed 
during  outreach  that  the  quantity  of 
counselors  may  be  insufficient  to  meet 
the  demand  for  counseling  and  requests 
comment  on  the  potential  effects  of  the 
proposed  qualification  standards  on  the 
reverse  mortgage  market  for  both 
HECMs  and  proprietary  products.  The 
Board  also  requests  comment  on  the 
appropriateness  of  allowing  counselors 
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to  meet  qualification  standards  that  are 
“substantially  similar”  to  those 
established  by  HUD,  such  as  standards 
that  might  be  developed  by  a  state. 

Originating  a  Reverse  Mortgage 

The  Board  proposes  to  prohibit 
originating  a  reverse  mortgage  before  the 
consumer  has  obtained  counseling  from 
a  HUD-approved  or  similarly  qualified 
counselor.  As  noted  above,  the  HECM 
program  requires  counseling  before  a 
HECM  mortgagee  may  “process”  an 
application,  meaning  that  the  mortgagee 
may  accept  an  application,  but  “may  not 
order  an  appraisal,  title  search,  or  an 
FHA  case  number  or  in  any  other  way 
begin  the  process  of  originating  a  HECM 
loan”  before  the  consumer  has  received 
counseling. The  Board  proposes  to 
take  a  different  position  in  proposed 
comment  40(b)(l)-l,  which  states  that  a 
creditor  or  other  person  may  not  “open 
a  reverse  mortgage  account  (for  an  open- 
end  reverse  mortgage)  or  consummate  a 
reverse  mortgage  loan  (for  a  closed-end 
reverse  mortgage)  before  the  consumer 
has  obtained  the  counseling  required 
under  §  226.40(b)(1).”  The  propo.sed 
comment  explains  that  a  creditor  or 
other  person  may  accept  an  application 
for  a  reverse  mortgage  and  may  also 
begin  processing  the  application  (by,  for 
example,  ordering  an  appraisal  or  title 
search)  before  the  consumer  has 
obtained  counseling.  As  discussed 
below,  however,  the  Board  is  also 
proposing  that  the  creditor  not  be 
permitted  to  impose  a  nonrefundable  fee 
before  the  consumer  has  obtained 
counseling. 

The  proposed  rule  is  intended  to 
establish  a  bright  line  basis  for 
determining  the  time  by  which 
counseling  must  have  occurred — 
origination.  The  Board  believes  that  this 
approach  will  provide  greater  clarity  to 
proprietary  reverse  mortgage  creditors 
subject  to  the  proposed  counseling  rule. 
The  proposal  will  facilitate  compliance, 
because  creditors  and  others  would  not 
have  to  question  whether  a  particular 
activity  related  to  a  consumer’s 
application  is  considered  part  of 
“processing”  the  application  and 
therefore  prohibited.  A  more  precise 
rule  is  especially  important  where,  as 
here,  creditors  are  subject  to  a  private 
right  of  action  for  violations.  At  the 
same  time,  consumers  w'ould  be 
protected  because,  as  discussed  below, 
the  proposal  would  also  require  a 
creditor  to  refund  any  fees  that  the 
consumer  paid  if  the  consumer  decides, 
within  three  business  days  after 
receiving  counseling,  not  to  proceed 
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with  the  transaction.  See  proposed 
§  226.40(b)(2)  and  comment  40(b)(2)(i)- 
1. 

Allowing  creditors  and  others  to 
engage  in  the  full  range  of  application 
processing  activities  before  receiving 
confirmation  of  counseling  may  in  some 
cases  allow  them  to  produce 
transaction-specific  documents  that  the 
consumer  could  then  review  with  the 
counselor.  In  outreach,  some  reverse 
mortgage  counselors  expressed  the  view 
that  counseling  can  be  particularly 
effective  when  transaction-specific 
documents  are  available.  The  proposed 
rule,  however,  would  also  permit 
counseling  to  be  obtained  earlier  in  the 
process,  such  as  before  application, 
equipping  the  consumer  to  engage  in 
more  informed  shopping. 

Proposed  comment  40(b)(l)-2 
provides  that  a  creditor  may  rely  on  a 
certificate  of  counseling  in  a  form 
approved  by  HUD  pursuant  to  12  U.S.C. 
1715z-20(f),  or  a  substantially  similar 
form,  to  confirm  that  the  consumer 
received  the  required  counseling.  HUD’s 
current  Certificate  of  HECM  Counseling 
requires  the  names,  addresses  and 
signatures  of  the  homeowners  receiving 
counseling  (namely,  all  persons  shown 
as.  homeowners  on  the  deed);  a  list  of 
seven  topics  required  to  be  covered  in 
HECM  counseling  sessions;  and  spaces 
for  the  name,  contact  information, 
employer  information,  and  signature  of 
the  counselor.171  Certificate  of 
HECM  Counseling  also  requires  an 
indication  of  how  the  interview  was 
held  (face-to-face  or  by  telephone),  how 
long  the  session  lasted,  how  much  was 
charged  for  the  session,  and  whether  the 
fee  was  paid  up  front,  financed  or 
waived.  Finally,  the  Certificate  requires 
the  date  of  counseling  and  the 
“certificate  expiration  date,”  which  is 
180  days  from  the  date  of  the  counseling 
session. 

The  Board’s  proposed  counseling  rule 
applies  not  only  to  HECMs,  but  also  to 
proprietary  reverse  mortgages.  Hence 
the  Board  proposes  to  give  creditors  the 
flexibility  of  relying  on  a  “substantially 
similar”  form,  which  the  Board  believes 
should  include  information  sufficient  to 
confirm,  at  a  minimum,  that  the 
consumer  received  counseling  in 
accordance  with  the  requirements  in  the 
proposed  rule  for  counselor 
qualifications  and  the  date  of  the 
counseling  session.  The  Board 
understands  that  many  proprietary 
reverse  mortgage  creditors  have  required 
that  counseling  be  verified  with  the 
Certificate  of  HECM  Counseling  and 
requests  comment  on  whether  the 
proposed  safe  harbor  allowing  creditors 
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to  rely  on  a  form  “substantially  similar” 
to  the  Certificate  of  HECM  Counseling  is 
appropriate. 

40(b)(2)  Nonrefundable  Fees  Prohibited 
Paragraph  40(b)(2)(i) 

Under  the  proposal,  neither  a  creditor 
nor  any  other  person  may  impose  a 
nonrefundable  fee  in  connection  with  a 
reverse  mortgage  subject  to  §  226.33 
until  after  the  third  business  day 
following  the  consumer’s  completion  of 
counseling.  See  proposed 
§  226.40(b)(2)(i)  and  accompanying 
commentary.  With  this  proposal,  the 
Board  seeks  to  address  concerns  that 
consumers  who  have  to  pay  a 
nonrefundable  fee  after  applying  for  a 
reverse  mortgage,  but  before  they 
receive  counseling,  may  feel  Ipcked  into 
a  reverse  mortgage  even  if  they  later 
receive  counseling  and  have  doubts 
about  whether  a  reverse  mortgage  is  a 
sound  choice.  As  noted  above.  Board 
research  and  outreach  have  indicated 
that  many  consumers  choose  reverse 
mortgages  if  they  have  few  or  no  other 
options;  at  age  62  or  older,  they  may  be 
on  a  fixed  income  or  otherwise  have 
limited  financial  resources.  The  Board 
therefore  is  concerned  that  a  reverse 
mortgage  consumer  may  be  especially 
vulnerable  to  pressure  to  go  through 
with  a  transaction  once  the  consumer 
has  invested  money  in  it  that  cannot  be 
recouped.  A  restriction  on  imposing 
nonrefundable  fees  would  help  ensure 
that  counseling  effectively  assists 
consumers  in  making  informed  financial 
choices,  because  consumers  would  not 
be  financially  committed  to  a  reverse 
mortgage  transaction  before  receiving 
comprehensive  guidance  and 
information. 

For  consistency  in  Regulation  Z,  this 
rule  is  similar  to  the  rule  on  imposing 
nonrefundable  fees  under  current 
§  226.5b(h)  and  accompanying 
commentary  (redesignated  and  revised 
in  the  August  2009  HELOC  Proposal  as 
§  226.5b(e)  and  comments  5b(e)-l  and 
-2),  which  prohibits  imposing 
nonrefundable  fees  until  three  business 
days  after  a  consumer  receives  the 
disclosures  required  by  §  226.5b.  74  FR 
43428,  43536,  43594,  Aug.  26,  2009.  As 
discussed  in  the  section-by-section 
analysis  to  §  226.19  above,  the  Board  is 
proposing  a  parallel  rule  for  closed-end 
real  property-  or  dwelling-secured 
mortgages.  See  proposed 
§  226.19(a)(l)(iv)  and  accompanying 
commentary. 

Proposed  comment  40(b)(2)(i)-l 
clarifies  that  a  creditor  or  other  person 
‘  may  collect  a  fee,  including  am- 
application  fee,  earlier  than  the 
expiration  of  three  business  days  after 
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the  consumer  obtains  counseling. 
Similarly  to  comment  5b(h]-l.  which 
explains  the  implications  of  the 
analogous  HELOC  nonrefundable  fee 
rule,  proposed  comment  40(b)(2)(il-l 
explains  that  the  creditor  or  other 
person  must  refund  the  fee  if,  within 
three  business  days  of  obtaining 
counseling,  the  consumer  decides  not  to 
enter  into  the  reverse  mortgage 
tran.saction.  Unlike  current  comment 
5b(h]-l,  however,  proposed  comment 
40(b}(2)(i)-l  does  not  state  that  the 
consumer  must  be  notified  that  the  fee 
is  refundable.  The  Board  proposes  to 
require  reverse  mortgage  creditors  to 
notify  the  consumer  of  this  refund  right 
as  part  of  the  early  rever.se  mortgage 
disclosures  under  proposed  §  226.33(c), 
(d)(1)  and  (d)(3).  However,  unlike  the 
proposed  nonrefundable  fee  rule,  the 
disclosure  requirement  is  not  proposed 
based  on  the  Board’s  authority  under 
TILA  Section  129  to  prohibit  unfair  or 
deceptive  practices.  See  15  U.S.C. 
1639(/)(2)(A).  Violations  for  rules 
proposed  under  the  Board’s  Section  129 
authority  carry  enhanced  damages.  See 
TILA  Section  130(a)(4):  15  U.S.C. 
1640(a)(4).  Therefore,  the  Board  does 
not  propose  to  refer  to  this  disclosure 
requirement  in  comment  40(b)(2)(i)-l, 
which  interprets  §  226.40(b)(2),  a 
provision  proposed  pursuant  to  the 
Board’s  authority  under  TILA  Section 
129. 

In  new  comment  40(b)(2)(i)-2,  the 
Board  proposes  guidance  regarding  how 
a  creditor  or  other  person  may 
determine  when  the  consumer  obtained 
counseling  for  purposes  of  imposing  a 
nonrefundable  fee.  Specifically,  the 
comment  states  that  a  creditor  or  other 
person  may  rely  on  the  date  of  the 
counseling  session  indicated  on  a 
certificate  of  counseling  in  a  form 
approved  by  the  Secretary  of  HUD 
pursuant  to  12  U.S.C.  1715z-20(f),  or  a 
substantially  similar  form.  A  creditor 
would  be  free  to  rely  on  a  consumer’s 
oral  representation  of  the  date  on  which 
counseling  occurred  but  would  incur 
the  risk  of  this  representation  later  being 
more  difficult  to  substantiate. 

Proposed  comment  40(b)(2)(i)-3 
explains  how  the  proposed  restriction 
on  imposing  nonrefundable  fees  for 
reverse  mortgages  interacts  with  the 
longstanding  restriction  on  imposing 
nonrefundable  fees  for  HELOCs  subject 
to  §  226.5b.  Historically,  most  reverse 
mortgages  have  been  open-end 
mortgages  subject  to  §  226. 5b. 


In  fiscal  year  2008.  for  example,  most  HECM 
borrowers  chose  to  receive  at  least  part  of  their 
payments  as  a  line  of  credit.  Of  these  borrowers.  89 
percent  cho^i  to  receive  their  payments  exclusively 
as  a  line  of  credit:  another  B  percent  cho.se  to  ■ 
receive  a  line  of  credit  in  corabiijiptiou,with  term  or 


Consequently,  these  reverse  mortgages 
have  been  subject  to  the  restriction  on 
imposing  nonrefundable  fees  before  the 
consumer  has  received  the  disclosures 
required  under  §  226.5b  (also  discussed 
in  the  section-by-section  analysis  of 
§  226.5b,  above).  Under  this  proposal, 
reverse  mortgages  subject  to  §  226.5b 
would  still  be  subject  to  this  re.striction, 
but  would  also  be  subject  to  the 
restriction  under  proposed 
§  226.40(b)(2)(i),  which  prohibits 
imposing  a  nonrefundable  fee  (other 
than  a  counseling  fee  (see  proposed 
§  226.40(b)(2)(ii)))  until  three  business 
days  after  the  consumer  has  obtained 
counseling.  As  explained  in  the  section- 
by-section  analysis  to  proposed 
226.33(a)  through  (d),  the  Board 
proposes  to  move  the  relevant  early 
disclosure  requirements  applicable  to 
open-end  reverse  mortgages  from 
§  226.5b  to  §  226.33(c)  and  (d)(1). 

Proposed  comment  40(b)(2)(i)-3  notes 
that,  for  open-end  reverse  mortgages,  a 
nonrefundable  fee  generally  may  not  be 
imposed  unfil  both  waiting  periods  have 
ended  and  provides  two  illustrations  of 
the  relationship  between  these 
restrictions.  First,  if  three  business  days 
have  elapsed  since  the  consumer 
received  the  early  disclosures  required 
under  proposed  §  226.33(d)(1),  but 
fewer  than  three  business  days  have 
elapsed  since  the  consumer  obtained 
counseling,  the  creditor  or  other  person 
could  not  impose  a  nonrefundable  fee 
(other  than  a  fee  for  required  counseling 
(see  proposed  §  226.40(b)(2)(ii)))  until 
after  the  third  business  day  following 
the  consumer’s  completion  of 
counseling.  Similarly,  if  three  business 
days  have  elapsed  since  the  consumer 
obtained  counseling,  but  fewer  than 
three  business  days  have  elapsed  since 
the  consumer  received  the  early 
disclosures,  the  creditor  or  other  person 
may  not  impose  a  nonrefundable  fee 
until  after  the  third  business  day 
following  the  consumer’s  receipt  of  the 
required  disclosures. 

Comment  40(b)(2)(i}-4.i.  Proposed 
comment  40(b)(2)(i)-4.i  explains  how 
the  proposed  restriction  on  imposing 
nonrefundable  fees  for  reverse 
mortgages  interacts  with  the  restriction 
in  §  226.19(a)(l)(ii)  on  imposing  any 
fees  for  a  closed-end  real  property-  or 
dwelling-secured  mortgage  until  the 
consumer  has  received  the  early 
disclosures  required  under 
§  226.19(a)(l)(i).  Exceptions  to  this 
restriction  on  imposing  fees  are  fees  for 
obtaining  a  consumer’s  credit  history 
(§  226.19(a)(l)(iii))  and,  as  discussed  in 


inure  pavments.  .S'ee  U.S.  tiovemment 
Accountability  Office.  GAO-09-606  at  8. 
(referent:ing  HI  (D  data). 


the  section-by-section  analysis  to 
proposed  §  226.19(a)(l)(v),  fees  for 
required  counseling  (proposed 
§  226.19(a)(l)(v)).  As  discussed  in  the 
section-by-section  analysis  to  proposed 
§  226.33(a)  through  (d),  the  Board 
propo.ses  to  move  the  early  disclosure 
requirements  for  closed-end  reverse 
mortgages  from  §§  226.19  and  226.38  to 
§  226.33(c)  and  (d)(3). 

Proposed  comment  40(b)(2)(i)-4.i 
provides  two  illustrations  of  the 
relationship  between  the  fee  restrictions 
in  §  226.19(a)(l)(ii)  and  proposed 
§  226.40(b)(2)(i).  First,  if  the  consumer 
has  received  the  early  disclosures,  but 
fewer  than  three  business  days  have 
elapsed  since  the  consumer  obtained 
counseling,  the  creditor  or  other  person 
could  not  impose  a  nonrefundable  fee 
on  the  consumer  (other  than  a  fee  for 
required  counseling)  until  after  the  third 
business  day  following  the  consumer’s 
completion  of  counseling.  Second,  if 
three  business  days  have  elapsed  since- 
the  consumer  obtained  counseling,  but 
the  consumer  has  not  received  the  early 
disclosures,  the  creditor  or  other  person 
may  not  impose  any  fees — refundable  or 
nonrefundable  (except  for  a  fee  for 
obtaining  a  consumer’s  credit  history  or 
required  counseling) — until  the 
consumer  has  received  the  early 
disclosures. 

Comment  40(b)(2)(ij-4.ii.  Under  this 
proposal,  closecj-end  reverse  mortgages 
would  be  subject  to  two  restrictions  on 
imposing  nonrefundable  fees.  The  first 
restriction  would  be  under  proposed 
§  226.19(a)(l)(iv),  which  prohibits 
imposing  a  nonrefundable  fee  (other 
than  a  fee  for  obtaining  a  consumer’s 
credit  history  (see  §  226.19(a)(l)(iii))  and 
a  fee  for  required  counseling  (see 
§  226.19(a)(l)(v))  until  after  the  third 
business  day  following  the  consumer’s 
receipt  of  the  early  disclosures  required 
under  §§  226.19(a)(l)(i)  and 
226.33(d)(3).  (Again,  as  discussed  in  the 
section-by-section  analysis  to  proposed 
§  226.33(a)  through  (d),  the  Board 
proposes  to  move  the  early  disclosure 
requirements  for  closed-end  reverse 
mortgages  from  §§  226.19  and  226.38  to 
§  226.33(c)  and  (d)(3).)  The  second 
restriction  would  be  under  proposed 
§  226.40(b)(2),  which  prohibits  imposing 
a  nonrefundable  fee  (other  than  a  fee  for 
required  counseling  (see 
§  226.40(b)(2)(ii)))  until  after  the  third 
business  day  following  the  consumer’s 
completion  of  counseling. 

Proposed  comment  40(b)(2)(i)-4.ii 
explains  that,  for  closed-end  reverse 
mortgages,  a  nonrefundable  fee 
generally  may  not  be  impt)sed  until  both 
waiting  periods  have  ended  and 
provides  two  illustrations  of  the 
relationship  between  these  restrictions 
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on  imposing  nonrefimdable  fees.  First,  if 
three  business  days  have  elapsed  since 
the  consumer  received  the  early 
disclosures  required  under 
§§226.19(aKl)(i)  and  226.33(dK3).  but 
few'er  than  three  business  days  have 
elapsed  since  the  consumer  obtained 
counseling,  the  creditor  or  otln^r  person 
may  not  impose  a  nonrefimdable  fee 
(except  for  a  counseling  fee)  until  after 
the  third  business  day  following  the 
consumer’s  completion  of  counseling. 
Second,  if  three  business  days  have 
elapsed  since  the  consumer  obtained 
counseling,  but  fewer  than  three 
business  days  have  elapsed  since  the 
consumer  received  the  early  disclosures, 
the  creditor  or  other  person  may  not 
impose  a  nonrefimdable  fee  (except  a 
fee  for  obtaining  a  consumer’s  credit 
history  or  counseling)  until  after  the 
third  business  day  following  the 
consumer’s  receipt  of  the  early 
disclosures. 

■Proposed  comment  40(b)(2)(i)-5 
provides  that,  for  purposes  of  proposed 
§  226.40(b)(2)(i),  which  prohibits 
imposing  a  nonrefundable  fee  until 
three  business  days  after  the  consumer 
has  obtained  counseling,  the  term 
“business  day”  has  the  more  precise 
definition  used  for  rescission  and 
certain  di.sclosure  purposes:  All 
calendar  days  except  Sundays  and  the 
Federal  holidays  referred  to  in 
§  22fi. 2(a)(6).  For  example,  if  a  consumer 
were  to  obtain  counseling  on  Monday, 
June  1,  a  creditor  could  not  impose  a 
nonrefundable  fee  on  the  consumer 
until  Friday,  June  5.  If  the  consumer 
decided  on  June  4  not  to  proceed  with 
the  transaction,  the  creditor  would  have 
to  refund  to  the  consumer  any  fees  that 
had  been  charged  before  that  time  for 
the  reverse  mortgage  transaction. 

The  Board  proposes  to  use  the  more 
precise  definition  of  “business  day”  for 
this  provision  to  conform  to  the  Board’s 
proposal  to  use  the  more  precise 
definition  in  the  nonrefundable  fee  rule 
for  open-end  mortgage  transactions 
subject  to  §  226.5b.  See  74  FR  43428, 
43593,  Aug.  26,  2009.  Under  that  rule, 
as  discussed  above,  a  creditor  or  other 
person  may  not  impose  a  nonrefundable 
fee  on  the  consumer  until  three  business 
days  after  the  consumer  has  received  the 
disclosures  required  under  §  226.5b. 

The  more  precise  definition  of  “business 
day”  also  applies  to  the  restriction  on 
imposing  fees  for  closed-end  reverse 
mortgages  under  §  226.19(a)(l)(ii)  and 
the  restriction  on  imposing 
nonrefundable  fees  under  proposed 
§  226.19(a)(l)(iv).  See  comment 
19(a)(l)(ii)-l  and  proposed  comment 
19(a)(l)(iv)-l.  As  noted,  the  closed-end 
mortgage  fee  restriction  under 
§  226.19(a)(l)(ii)  prohibits  imposing  any 


fees  until  the  consumer  has  received  the 
early  disclosures  required  under 
§  226.19(a)(l)(i)  [also  see  proposed 
§  226.33(d)(3)).  Proposed 
§  226.19(a)(l)(iv)  would  prohibit 
imposing  a  nonrefundable  fee  in 
connection  with  a  closed-end  mortgage 
before  the  consumer  has  received  the 
early  disclosures  required  under 
§  226.19(a)(l)(i)  (also  see  proposed 
§  226.33(d)(3)).  In  both  cases,  the 
consumer  is  deemed  to  have  received 
the  disclosures  three  business  days  after 
the  creditor  has  mailed  the  disclosures. 
See  comment  19(a)(l)(ii)-2  and 
proposed  comment  19(a)(l)(iv)-2.  By 
using  the  same  definition  of  “business 
day”  for  all  of  these  fee  restrictions,  the 
Board  seeks  to  alleviate  confusion 
among  creditors  and  others  regarding 
when  fees  may  be  imposed,  and  when 
obligations  to  refund  fees  arise. 

Paragraph  40(b)(2)(ii) 

To  facilitate  compliance  with  the 
proposed  rule  on  imposing 
nonrefundable  fees,  the  Board  proposes 
in  §  226.40(b)(2)(ii)  to  exempt  from  the 
restriction  on  imposing  nonrefundable 
fees  a  bona  fide  and  reasonable  fee  for 
required  reverse  mortgage  counseling 
imposed  by  a  qualified  counselor  or 
counseling  agency.  This  proposed 
provision  specifies  that  the  counselor  or 
counseling  agency  must  meet  the 
counselor  qualification  standards 
established  by  the  Secretary  of  HUD 
pursuant  to  12  U.S.C.  1715z-20(f),  or 
substantially  similar  qualification 
standards,  as  proposed  in  §  226.40(b)(1). 
Comment  40(b)(2)(ii)-l  clarifies  that  a 
fee  for  required  counseling  may  be 
collected  earlier  than  the  expiration  of  ‘ 
three  business  days  after  the  consumer 
obtains  counseling,  and  does  not  have  to 
be  refunded  if  the  consumer  decides  not 
to  proceed  with  the  transaction  within 
three  business  days,  as  described  in 
proposed  comment  40(b)(2)(i)-l. 

The  Board  proposes  this  exernption 
because  counseling  fees  are  often 
collected  at  the  point  of  service  by  the 
counselor  or  counseling  agency.  These 
fees  are  not  always  connected  to  a 
specific  reverse  mortgage  transaction 
because,  under  HECM  rules  and  the 
proposal,  a  consumer  need  obtain 
counseling  only  once  with  respect  to 
multiple  reverse  mortgage  applications 
(as  long  as  fewer  than  180  days  have 
elapsed  between  the  time  of  counseling 
and  the  application,  as  required  under 
proposed  §  226.40(b)(4)).  In  addition, 
the  Board  is  cognizant  of  funding 
concerns  for  reverse  mortgage 
counseling,  and  therefore  does  not 
believe  that  counselors  and  counseling 
agencies  should  have  to  refund  fees 


charged  for  counseling  as  prescribed  in 
the  proposed  rule. 

Comparison  to  HECM  Rules 

The  Board  believes  that  determining 
how  to  comply  with  the  proposed 
restriction  on  imposing  nonrefundable 
fees  until  after  the  third  business  day 
following  counseling  will  not  pose 
serious  challenges  to  reverse  mortgage 
providers,  because,  as  noted  above  in 
the  “Introduction”  to  §  226.33, 
historically,  most  reverse  mortgages 
have  been  open-end  mortgage  loans 
subject  to  §  226.5b.  Consequently,  most 
reverse  mortgage  providers  will  be 
familiar  with  this  general  approach  to 
imposing  nonrefundable  fees.  The  Board 
recognizes,  however,  that  HUD’s  rule  on 
imposing  fees  for  HECMs  differs  from 
this  proposal.  As  discussed  earlier,  HUD 
guidance  indicates  that  a  HUD 
mortgagee  may  not  charge  the  borrower 
an  application  fee,  an  appraisal  fee,  or 
fees  for  any  other  HECM-related  services 
before  the  mortgagee*receives  HUD’s 
required  Certificate  of  HECM 
Counseling. ^’’3  The  Board’s  proposal 
would  cover  not  only  fees  imposed  by 
HUD  mortgagees,  but  also  fees  imposed 
by  any  third  party  that  might  perform  a 
transaction-related  service.  The  Board 
believes  that  this  broader  coverage  is 
important  to  protect  consumers  from 
being  committed  to  a  particular  reverse 
mortgage  transaction  before  having  had 
an  opportunity  to  consider  information 
received  during  counseling. 

Another  difference  from  the  HECM 
rules  is  that  the  Board’s  proposal  would 
permit  creditors  and  others  to  charge 
(and  collect)  fees  earlier  than  three 
business  days  after  the  consumer  has 
obtained  counseling.  However,  these 
fees  would  have  to  be  refunded  should 
the  consumer  decide  not  to  go  forward 
with  the  transaction  within  that  time 
period.  The  Board  believes  that  this 
approach  will  facilitate  reverse  mortgage 
transactions  in  a  manner  that  will  help 
consumers  make  more  informed  credit 
decisions.  For  example,  allowing 
appraisal  or  other  property  v^aluation 
fees  to  be  charged  would  enable 
consumers  to  know  how  much  money 
would  be  available  to  them  before  being 
committed  to  a  particular  transaction. 
Also,  consumers  would  be  more  likely 
to  have  accurate  transaction-specific 
documents  to  review  with  a  counselor  if 
they  may  pay  a  fee  for  a  creditor  to 
process  their  application.  If,  after 
counseling,  the  consumer  decides  that 
the  transaction  is  not  the  best  choice, 
the  consumer  would  be  entitled  to  a 
refund  of  any  fees  paid.  At  the  same 


See  HUD  Mortgagee  Letter  2004-25  (June  23, 
2004). 
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time,  the  proposed  restriction  on 
nonrefundabie  fees  would  not  delay 
moving  forward  with  transactions  as 
much  as  a  restriction  on  imposing  any 
fees  prior  to  counseling  might.  This 
could  benefit  consumers  who  have 
iifimediate  financial  needs. 

Finally,  the  proposal  is  intended  to 
ensure  that  consumers  have  time  after 
counseling  to  consider  whether  to 
proceed  with  the  transaction.  Under  the 
HECM  rules,  once  a  creditor  receives  a 
HECM  counseling  certificate,  the 
creditor  may  immediately  impose  fees 
on  the  consumer.  Under  the  proposal,  if 
a  creditor  receives  a  HECM  counseling 
certificate  one  business  day  after  the 
consumer  obtained  counseling,  the 
creditor  would  still  have  to  give  the 
consumer  two  additional  business  days 
to  cancel  the  transaction  and  receive  a 
refund  of  fees. 

Regarding  the  new  restriction  on 
imposing  nonrefundabie  fees  for  both 
open-end  and  closed-end  reverse 
mortgages,  the  Board  requests  comment 
on  the  usefulness  of  illustrations  and 
other  guidance  in  the  comments,  as  well 
as  potential  disadvantages  and  benefits 
of  the  proposed  restriction. 

40(b)(3)  Content  of  Counseling 

To  ensure  that  the  reverse  mortgage 
counseling  provides  relevant  and  usehd 
information  to  the  consumer,  the  Board 
proposes  to  define  minimum  content 
requirements  for  counseling. 

Specifically,  under  proposed 
§  226.40(b)(3),  the  required  counseling 
must  include  “information  regarding 
reverse  mortgages  and  their  suitability 
to  the  consumer’s  financial  needs  and 
circumstances.”  Proposed  comment 
40(b)(3)-l  provides  a  safe  harbor  for  this 
content  requirement:  Counseling  that 
conveys  the  information  required  by 
HUD  for  the  HECM  program,  or 
substantially  similar  information. 
Information  required  by  HUD  includes 
the  following,  among  other  topics:  (1) 
The  financial  implications  of  entering 
into  a  HECM;  (2)  the  consequences  of  a 
HECM  on  the  borrower’s  taxes,  estate, 
and  eligibility  for  assistance  under 
Federal  and  state  programs;  (3)  other 
home  equity  conversion  options,  such 
as  sale-leaseback  financing;  (4) 
additional  financial  options  such  as 
other  housing,  social  service,  health, 
and  financial  options  (provided  through 
government  entities  or  non-profit 
organizations,  for  example);  and  (5)  the 
circumstances  under  which  the  HECM 
becomes  due.^^'*  The  Board  believes  that 
counseling  that  conveys  this 
information  would  satisfy  the  general 


’^''HECM  Handbook  42.35.1  REV-l,  ch.  2-5;  HUD 
Mortgagee  Letter  2004-25  (June  23,  2004). 


requirement  that  counseling  must 
include  “information  regarding  reverse 
mortgages  and  their  suitability  to  a 
consumer’s  financial  needs  and 
circumstances.”  See  proposed 
§  226.40(b)(3). 

To  provide  flexibility  for  complying 
with  the  content  requirement  for 
counseling,  the  Board  also  proposes  that 
counseling  covering  topics  that  are 
“substantially  similar”  to  those  required 
for  HECMs  also  would  satisfy  the 
requirements  of  §  226.40(b)(3).  The 
Board  recognizes  that  consumers  have 
varying  levels  of  financial  sophistication 
and  diverse  financial  needs  and  goals, 
and  that  counseling  covering  additional 
or  alternative  topics  may  therefore  be 
appropriate.  These  topics  might  include 
information  about  the  differences 
betw'een  proprietary  reverse  mortgages 
and  HECMs  or  an  explanation  of  the 
disclosures  required  for  reverse 
mortgage  transactions  under  proposed 
§  226.33(b)  (“Key  Questions  to  Ask 
about  Reverse  Mortgages”)  and 
§  226.33(c)  (regarding  reverse  mortgage 
costs  and  related  information).  See 
proposed  §  226.33(b)  and  (c)  and 
accompanying  commentary. 

The  Board  requests  comment  on  the 
proposed  requirements  and  safe  harbor 
for  the  content  of  counseling  required 
under  §  226.40(b)(3). 

40(b)(4)  Timing  of  Counseling 

Propo.sed  §  226.40(b)(4)  requires 
counseling  for  each  reverse  mortgage 
transaction  to  have  occurred  no  earlier 
than  180  calendar  days  (six  months) 
prior  to  the  creditor’s  receipt  of  the 
consumer’s  application.  The  Board 
proposes  this  restriction  on  the  time  for 
which  counseling  remains  valid  for  two 
reasons.  First,  this  time  limitation  is 
necessary  to  ensure  that  the  counseling 
session  addresses  the  consumer’s 
current  financial  circumstances, 
assuming  that  significant  changes 
generally  would  not  have  occurred 
within  only  six  months.  Second,  the 
180-day  expiration  date  for  the  validity 
of  counseling  is  generally  consistent 
with  the  rule  applicable  to  HECM 
counseling,  and  thus  should  require  no 
adjustments  on  the  part  of  HECM 
lenders  that  choose  to  offer  proprietary 
products. The  Board  requests 
comment  on  whether  180  days  prior  to 
application  or  some  other  timeframe  is 


See  HUD  Form  92002,  “Certificate  of  HECM 
Counseling,”  (6/2008)  (specifying  that  the 
counseling  session  is  valid  for  180  days  after  the 
date  of  the  session).  See  also  HUD  Mortgagee  Letter 
2004-25  (June  23,  2004)  (providing  that  the 
mortgagee  must  take  the  application  before  the 
counseling  expiration  date,  but  need  not  close  the 
loan  before  the  expiration  date). 


an  appropriate  limit  on  the  period  for 
which  counseling  is  valid. 

40(b)(5)  Type  of  Counseling 

Proposed  §  226.40(b)(5)  requires  that 
reverse  mortgage  counseling  occur  face- 
to-face  or  by  telephone.  Proposed 
comment  40(b)(5)-l  is  intended  to 
accommodate  additional  forms  of 
communication  that  may  be 
characterized  as  telephone,  face-to-face, 
or  both,  such  as  connections  over  the 
Internet  allowing  persons  to  see  one 
another  and  communicate  in  real  time. 
This  comment  also  clarifies  that 
communications  via  the  Internet  or 
similar  connection  designed  to 
accommodate  persons  with  disabilities, 
such  as  those  who  are  visually  or 
hearing  impaired,  would  also  meet  the 
requirement  that  counseling  be  face-to- 
face  or  by  telephone. 

During  discussions  with  the  Board  for 
this  proposal  and  in  comments  on  the 
Proposed  Reverse  Mortgage  Guidance, 
industry  representatives,  consumer 
advocates,  and  reverse  mortgage 
counselors  did  not  agree  on  whether 
face-to-face  counseling  should  be 
preferred  (or  required)  over  telephone 
counseling.  Consumer  advocates 
generally  commented  that  in-person 
counseling  was  better  for  consumers.  At 
least  one  consumer  advocacy 
organization,  however,  opposed 
requiring  in-person  counseling  because 
many  reverse  mortgage  consumers  lack 
the  mobility  required  to  travel  to  a 
counseling  session;  in  addition, 
conference  calls  often  allow  family 
members  across  the  country  or  other 
named  owners  on  the  deed  of  the 
securing  property  (see  proposed 
§  226.40(b)(7))  to  participate  in  the 
session. 

The  Board  is  not  persuaded  that  either 
form  of  counseling  is  superior  in  all 
cases.  The  Board  solicits  comment  on 
the  proposed  rule  and  guidance 
regarding  the  types  of  counseling 
permitted,  including  the  absence  of  a 
requirement  that  counseling  occur  in 
only  one  particular  form. 

40(b)(6)  Independence  of  Counselor 

During  outreach  for  this  proposal,  the 
Board  heard  from  consumer  advocates 
and  reverse  mortgage  counselors  that 
counselors  may  not  in  all  cases  be 
impartial  advisors.  Given  certain 
incentives,  counselors  may  provide 
guidance  that  favors  a  particular  reverse 
mortgage  product,  regardless  of  its 
appropriateness  for  the  consumer.  In 
addition.  Congress  recently  enacted 
restrictions  on  how  counselors  may  be 
compensated  to  address  concerns  that 
counselors  may  not  be  independent  of 
creditors  and  may  consequently  steer 
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consumers  to  particular  reverse 
mortgage  products. 

The  Board  believes  that  counselor 
impartiality  is  essential  to  ensuring  that 
counseling  affords  meaningful 
consumer  protection.  Without  counselor 
impartiality,  the  prohibitions  on 
originating  a  reverse  mortgage  or 
imposing  a  nonrefundable  fee  on  a 
reverse  mortgage  applicant  before  the 
consumer  obtains  counseling  would  be 
of  limited  value.  The  Board  has 
identified  two  primary  incentives  that 
undermine  counselor  impartiality; 

•  Receiving  compensation  from  a 
particular  originator.  A  counselor  or 
counseling  agency  compensated  by  a 
creditor  or  mortgage  broker  may  present 
biased  information  about  reverse 
mortgages  intended  to  steer  the 
consumer  to  the  creditor’s  or  mortgage 
broker’s  product. 

•  Receiving  consumers  for  counseling 
through  referrals  by  a  particular 
originator.  If  a  counselor  or  counseling 
agency  counsels  only  prospective 
borrowers  referred  by  a  single 
originator,  that  counselor  may  be 
motivated  to  steer  consumers  to  that 
originator’s  products. 

This  proposal  therefore  incorporates 
two  provisions  designed  to  promote 
counselor  independence:  one  restricting 
compensation  for  counseling  services 
and  another  prohibiting  creditors  or 
others  from  steering  consumers  to 
particular  counselors  or  counseling 
agencies. 

40(b)(6)(i)  Coumselor  Compensation 

Proposed  §  226.40(bK6)(i)  prohibits  a 
creditor  or  any  other  person  involved  in 
originating  a  reverse  mortgage  from 
compensating  a  counselor  or  counseling 
agency  for  providing  reverse  mortgage 
counseling  with  respect  to  a  particular 
transaction.  As  noted  earlier,  in  2008 
Congress  broadly  prohibited  parties 
involved  in  originating  or  servicing  a 
HECM,  or  in  selling  any  financial  or 
insurance  product,  from  directly  or 
indirectly  paying  a  counselor  or  being 
associated  in  any  way  with  the 
counselor.’ To  implement  these 
measures,  HUD  issued  a  Mortgagee 
Letter  prohibiting  lenders  from  paying 
counseling  agencies,  directly  or 
indirectly,  for  HECM  counseling 
services.’^** 

The  Board  proposes  a  similar  rule  that 
w'ould  prohibit  creditors  and  other 

>^6HERA  §2122{a)(.3)  (codified  at  12  U.S.C. 
1715z-20(d)(2)(B))  (prohibiting  parties  involved  in 
originating  or  servicing  a  HECM.  or  in  selling  any 
financial  or  insurance  product,  from  directly  or 
indirectly  paying  a  counselor  or  being  associated  in 
any  way  with  the  counselor), 
br/d. 

’^"HUD  Mortgagee  Letter  2008-28  (Sept.  29, 
2008). 


persons  involved  in  originating  a 
reverse  mortgage,  such  as  mortgage 
brokers,  from  compensating  a  counselor 
or  counseling  agency  for  providing  the 
counseling  required  under  proposed 
§  226.40(b)(1)  for  a  particular 
transaction.  See  proposed 
§  226.40(b)(6)(i).  Proposed  comment 
40(b)(6)(i)-l,  however,  clarifies  that  a 
creditor  or  other  person  would  not 
violate  this  provision  by  arranging  for 
the  counseling  fee  to  be  financed  as  part 
of  a  reverse  mortgage  transaction.  Even 
though  financing  counseling  fees  may 
involve  the  creditor  or  other  person 
remitting  funds  from  the  financed 
transaction  to  the  counselor,  this 
provision  is  intended  to  retain 
consumers’  options  for  paying  for 
counseling  without  creating 
unnecessary  compliance  risk. 

The  Board  believes  that  the  proposed 
compensation  rule  will  curtail  the 
practice  of  counselors  promoting  a 
particular  reverse  mortgage  product  or 
provider.  In  the  Board’s  view,  a  more 
precise  rule  prohibiting  compensation 
for  counseling  with  respect  to  a 
particular  transaction,  rather  than  a  rule 
prohibiting  any  financial  assistance  for 
counseling  services  generally,  is 
appropriate  where,  as  under  TILA, 
violations  trigger  a  private  right  of 
action.  By  contrast,  the  recent 
amendments  to  the  NHA’s  HECM 
provisions  under  the  HERA  are  not 
enforceable  through  private  action. In 
addition,  the  Board  has  frequently  heard 
concerns  that  counseling  resources  are 
limited,  and  that  funding  for  counseling 
is  inadequate.  As  a  result,  the  Board  has 
reservations  about  expressly  prohibiting 
reverse  mortgage  providers  from 
providing  any  financial  assistance  to 
non-profit  counseling  agencies. 
Donations  that  are  not  related  to  a 
particular  transaction  could  help  ensure 
that  needed  counseling  is  available  for 
more  consumers. 

At  the  same  time,  the  Board  is 
concerned  that  these  donations  may  in 
some  cases  compromise  counselor 
independence.  For  example,  donations 
by  a  creditor  to  a  counseling  agency 
could  compromise  counselor 
independence  if  the  donations  occur  on 
a  regular  basis,  and  are  tied  in  amount 
to  the  number  or  value  of  transactions 
made  by  the  donating  creditor  to 
consumers  counseled  by  the  recipient 

*^®See,  e.g.,  12  U.S.C.  1735f-14(b)(l)(H)  (granting 
the  Secretary  of  HUD  authority  to  impose  civil 
money  penalties  against  a  mortgagee  who 
knowingly  and  materially  violates  any  provision  of 
Title  11  of  the  National  Housing  Act,  as  amended 
(“NHA”),  12  U.S.C.  1707  et  seq.,  or  any 
implementing  regulation  or  handbook  issued  under 
the  NHA,  including  provisions  under  the  HECM 
program  pursuant  to  Section  255(d)  of  the  National 
Housing  Act,  12  U.S.C.  1715z-20). 


counseling  agency.  The  Board  also 
notes,  however,  that  RESPA’s 
prohibition  on  referral  fees  for 
settlement  services  (which  include 
originating  a  mortgage  loan)  may 
already  deter  donations  designed  to 
secure  more  business  for  the  donating  * 
reverse  mortgage  provider. 

With  these  considerations  in  mind, 
the  Board  requests  comment  on  whether 
to  adopt  additional  or  alternative 
restrictions  on  compensation  of 
counselors  or  counseling  agencies  by 
persons  involved  in  originating  reverse 
mortgages. 

40(b)(6)(ii)  Steering 

The  second  provision  designed  to 
promote  counselor  independence  is 
proposed  §  226.4'0(b)(6)(ii),  which 
prohibits  steering  a  consumer  to  a 
particular  counselor  or  counseling 
agency.  In  the  Board’s  view,  without 
this  prohibition,  the  rule  requiring 
counseling  would  be  ineffective.  Absent 
a  steering  prohibition,  a  creditor  could 
send  the  consumer  to  a  counselor  who 
is  a  family  member  or  personal  friend, 
for  example,  and  with  whom  the 
creditor  has  a  tacit  or  express  agreement 
to  refer  clients  in  exchange  for 
preferable  treatment  of  the  creditor’s 
products  in  the  counseling  session. 

Whether  steering  of  this  type  has 
occurred  is  a  case-by-case  determination 
and  may  be  difficult  to  discern. 
Accordingly,  the  Board  has  proposed  in 
§  226.40(b)(6)(ii)  a  “safe  harbor”  for 
compliance  with  this  anti-steering  rule. 
The  safe  harbor  would  permit  a  creditor 
or  other  person  involved  in  originating 
a  reverse  mortgage  to  ensure  compliance 
with  the  rule  by  providing  to  the 
consumer  a  list  of  at  least  five  HUD- 
approved  counselors  or  counseling 
agencies.  Comment  40(b)(6)(ii)-l 
clarifies  that  a  creditor  or  other  person 
that  does  not  provide  a  list  of  five 
counselors  or  counseling  agencies  has 
not  in  all  cases  violated  this  provision. 
The  comment  points  out,  for  example, 
that  when  the  consumer  has  received 
qualifying  counseling  prior  to 
contacting  (or  being  contacted  by)  a 
creditor,  broker,  or  other  person  offering 
or  promoting  reverse  mortgages,  the 
consumer  would  not  need  a  list  of 
counselors  or  counseling  agencies  from 
that  creditor  or  other  person.  Here,  the 
concern  about  the  creditor  steering  the 
consumer  to  a  particular  counselor 
would  be  irrelevant. 

The  list  proposed  to  constitute  a  safe 
harbor  must  include  at  least  five 
counselors  or  counseling  agencies, 
although  the  Board  is  aware  that  HECM 
rules  require  mortgagees  to  provide  to 

j»“12  U.S.C.  2607;  24  CFR  3500.14. 


Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010 /Proposed  Rules 


58677 


the  consumer  a  list  of  at  least  ten 
counseling  agencies. The  Board  is 
concerned  that  it  may  be  unreasonable 
to  require  a  list  of  at  least  ten  counselors 
or  agencies  for  proprietary  reverse 
mortgage  transactions.  In  particular,  the 
Board  is  concerned  that  fewer 
counselors  and  agencies  may  have  the 
expertise  to  provide  information  about 
proprietarv  reverse  mortgages  than 
HECMs. 

The  Board  requests  comment  on  the 
proposed  approach  to  curtailing  steering 
of  consumers  to  particular  counselors  or 
counseling  agencies.  The  Board  solicits 
comment  on  whether  there  are  other 
situations  in  which  a  list  may  not  be 
necessary,  or  in  which  the  creditor  or 
other  person  would  not  be  able  to  meet 
the  safe  harbor  but  should  still  be 
deemed  to  comply  with  proposed 
§  226.40(b)(6Kii).  The  Board  also 
requests  comment  on  whether  a  list  of 
fewer  or  more  than  five  counselors  or 
agencies  should  be  required  to  qualify 
for  the  proposed  safe  harbor. 

Communications  With  Counselors 

The  Board  is  not  proposing 
limitations  on  a  creditor  or  other 
person’s  communications  with 
counselors.  Parties  consulted  during  the 
Board’s  outreach  for  this  proposal 
disagreed  on  whether  restrictions  on 
originators’  contacting  counselors 
compromised  counselor  independence’. 
Consumer  advocates  generally  support 
prohibitions  on  communications 
between  counselors  and  creditors  or 
other  key  participants  in  reverse 
mortgage  originations.  Industry 
representatives  have  raised  concerns 
that  restrictions  on  communication 
could  prevent  counselors  with  questions 
about  an  institution’s  proprietary 
reverse  mortgage  product  from  obtaining 
information  critical  to  the  consumer. 
Reverse  mortgage  counselors  consulted 
by  the  Board  indicated  that  freedom  to 
communicate  with  a  creditor  to  clear  up 
questions  about  a  particular  transaction 
can  enhance  the  quality  of  counseling 
and  consumer  understanding. 

The  anti-steering  proposal  is  intended 
to  address  harmful  practices,  not  to  stop 
communications  that  may  be  beneficial 
to  consumers.  The  Board  invites 
comment  on  whether  and  what  specific 
restrictions  on  communications  between 
counselors  and  key  participants  in 
reverse  mortgage  originations  (such  as 
creditors,  brokers,  and  correspondents) 
would  be  appropriate. 


HUD  Mortgagee  Letter  2009-10  (March  7, 
2009). 


40(b)(7)  Definition  of  “Consumer” 

Proposed  §  226.40(b)(7)  provides  that, 
for  purposes  of  the  proposed  counseling 
requirements  ufider  §  226.40(b)(1),  the 
meaning  of  “consumer”  includes  all 
persons  who,  at  the  time  of  origination 
of  a  reverse  mortgage  subject  to  §  226.33, 
will  be  shown  as  owners  on  the 
property  deed  of  the  dwelling  that  will 
secure  the  applicable  reverse  mortgage. 
Under  this  proposed  definition, 
however,  for  purposes  of  §  226.40(b)(2), 
which  prohibits  a  creditor  or  other 
person  from  imposing  a  nonrefundable 
fee  in  connection  with  a  reverse 
mortgage  until  after  the  third  business 
day  following  the  consumer’s 
completion  of  counseling,  the  term 
“consumer”  includes  only  persons  who 
will  be  obligors  on  the  applicable 
reverse  mortgage.  The  Board  proposes 
this  clarification  based  on  its  authority 
under  TILA  Section  105(a)  to  prescribe 
regulations  containing  classifications, 
differentiations,  or  other  provision  as  in 
the  judgment  of  the  Board  are  necessary 
or  proper  to  effectuate  the  purposes  of 
TILA.  12  U.S.C.  1604(a).  This 
clarification  is  necessary  in  reverse 
mortgage  transactions  because  all 
owners  may  have  to  pay  off  the 
mortgage  themselves  to  retain 
homeownership  if  the  party  obligated 
on  the  note  dies  or  moves  out.  In 
addition,  the  Board’s  proposal  conforms 
to  the  HECM  rule  requiring  counseling 
for  all  named  owners  listed  on  the 
property  deed.’'’^  Thus,  the  proposed 
rule  is  especially  appropriate  for 
HECMs,  for  which  all  parties  on  the 
property  deed  must  meet  HlID’s 
mortgagor  qualification  standards  and 
all  are  obligated  on  the  mortgage,^”-* 

The  Board  believes  that  creditors 
should  not  have  to  wait  for  all  owners 
shown  on  the  deed  to  obtain  counseling 
before  beginning  to  process  the  reverse 
mortgage  application.  A  creditor  would 
have  to  order  a  title  search  to  obtain  that 
information,  which  gives  rise  to  a  title 
search  fee.  Moreover,  in  some  cases, 
certain  parties  on  the  deed  may  not  use 
the  securing  property  as  their  principal 
dwelling  and  may  be  difficult  to  locate. 
For  these  reasons,  the  Board  proposes  to 
require  that  only  parties  who  will  be 
.obligors  on  the  reverse  mortgage — in 
most  instances,  those  who  have  applied 
for  the  reverse  mortgage — be  required  to 
have  obtained  counseling  before  a 
nonrefundable  fee  may  be  imposed 
under  proposed  §  226.40(b)(2). 

The  Board  requests  comment  on 
whether  requiring  counseling  for  all 
persons  who,  at  the  time  of  origination 


’®2HIJD  Mortgagee  Letter  2004-25  (June  23, 
2004). 

’83  See,  e.g..  24  CFR  206.35. 


of  a  reverse  mortgage  subject  to  §  226.33, 
will  be  shown  as  owners  on  the 
property  deed  of  the  dwelling  that  will 
secure  the  applicable  reverse  mortgage 
is  appropriate  for  proprietary  reverse 
mortgages,  which  may  have  different 
requirements  and  features  than  HECMs. 

Suitability 

Background 

For  this  proposal,  the  Board  examined 
whether  reverse  mortgages  are  a  product 
for  which  suitability  standards  are 
warranted  because  reverse  mortgages  are 
complex  and  the  population  for  which 
reverse  mortgages  are  intended — 
typically  consumers  62  years  of  age  or 
older — may  be  more  vulnerable  than 
younger  consumers  to  the  potential 
adverse  consequences  of  obtaining 
inappropriate  financial  products.  In  this 
regard,  the  Board  considered  whether 
the  practice  of  making  a  rev'erse 
mortgage  without  evaluating  whether 
the  product  is  suitable  for  the  consumer 
is  unfair  or  deceptive,  and  thus  should 
be  banned  under  the  Board’s  authority 
to  prohibit  practices  that  are  unfair  or 
deceptive  in  mortgage  transactions. 

TILA  §  129(/)(2)(A),  15  U.S.C. 
1639(y)(2)(A). 

Some  consumer  advocates  have 
recommended  imposing  a  fiduciary 
“duty  of  good  faith  and  fair  dealing”  on 
reverse  mortgage  originators,  which 
would  include  a  duty  to  assess  whether 
a  reverse  mortgage  is  suitable  for  the 
consumer. In  addition,  the  Code  of 
Ethics  of  the  National  Association  of 
Reverse  Mortgage  Lenders  (NRMLA) 
includes  a  number  of  provisions 
requiring  members  to  act  in  the  best 
interests  of  their  customers.*”'’  The 
Board  is  also  aware  that  the  Securities 
and  Exchange  Commission  (SEC)  has 
approved,  and  most  states  have  adopted, 
suitability  standards  for  the  sale  of 
annuities:  the  Board  recognizes  that 
annuities  function  similarly  to  many 
reverse  mortgage  transactions  in  that  the 
consumer  exchanges  something  of  value 
for  the  right  to  receive  regular 
payments.*”” 

Determination 

At  this  time,  the  Board  is  not 
proposing  a  finding  that  originating  a 
reverse  mortgage  without  assessing  the 
transaction’s  suitability  for  the 


’"‘•NCLC  Report  at  18-19  (Oct.  2009). 

’85  Nat ’1  Ass'n  of  Reverse  Mortgage  Lenders,  Code 
of  Ethics  &  Professional  Responsibility:  Ethics 
Standards  Complaint  Procedures,  Values  1,3,  and 
5;  Rules  107,  108,  501,  502  (revised  June  16,  2009). 

'88  See,  e.g.,  NASD  Rule  2821,  “Responsibilities 
Regarding  Deferred  Variable  Annuities”:  National 
Ass’n  of  Ins.  Commissioners,  “Suitability  in 
Annuity  Transactions  Model  Regulation,”  Model 
275. 
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consumer  is  unfair.  Enhanced  reverse 
mortgage  disclosures  (proposed 
§  226.33(a)-(d)),  new  advertising  rules 
(proposed  §  226.33(e)),  and  a 
requirement  that  consumers  receive 
counseling  before  taking  out  a  reverse 
mortgage  or  incurring  nonrefundable 
fees  (proposed  §  226.40(b))  provide 
protections  for  consumers  that  the 
Board  believes  should  render  a 
suitability  assessment  by  tbe  originator 
unnecessary.  Other  factors  that  the 
Board  considered  include  those 
di.scussed  below. 

First,  tbe  Board  is  concerned  that  any 
suitability  standard  would  reduce  the 
availability  and  increase  the  cost  of 
reverse  mortgage  credit  for  many 
consumers  who  could  benefit  from  this 
product.  A  reverse  mortgage  suitability 
rule  would  be  adopted  under  the 
Board’s  authority  in  TILA  §  129(/)(2)(A) 
to  deem  certain  practices  in  mortgage 
transactions  unfair  or  deceptive,  hence 
violations  of  the  rule  would  give  rise  to 
a  private  right  of  action,  potentially 
exposing  creditors  to  significant 
litigation  risk.  15  U.S.C.  1639(y)(2)(A); 

15  IJ.S.C.  1640(a),  (e).  By  contrast,  SEC 
and  most  state  suitability  rules  for 
annuities  do  not  carry  a  private  right  of 
action.  The  Board  also  notes  that  the 
National  Association  of  Insurance 
Commissioners’  model  suitability  rule 
for  annuities,  adopted  by  many  states, 
requires  that  an  annuity  provider  have 
“reasonable  grounds”  for  determining 
that  an  annuity  is  a  suitable 
recommendation  for  a  consumer;  the 
Board  is  concerned  that  the  concept  of 
“reasonableness”  could  be  subject  to 
substantial  and  possibly  frivolous 
litigation  when  incorporated  into  a  rule 
conveying  a  private  right  of  action.  In 
sum.  the  attendant  risks  of  a  suitability 
rule  imposed  under  the  Board’s  Section 
129  authority  may  deter  many  reputable 
originators  from  offering  reverse 
mortgages,  especially  to  those  who  may 
be  most  in  need  of  tbis  type  of  credit. 

Second,  any  suitability  rule  would 
require  the  creditor  to  collect  significant 
information  from  the  consumer  about, 
the  consumer’s  financial  status,  tax 
status,  and  investment  goals.  1“®  The 
amount  and  type  of  information 
required  to  make  a  suitability 
determination  would  be  difficult  to 
define  clearly,  because  each  consumer’s 
situation  is  different.  Yet  a  more  flexible 
rule  could  expose  creditors  to  excessive 
litigation  risk — again,  increasing  the 
cost  of  reverse  mortgage  credit  and 
reducing  its  availability.  In  addition,  tbe 


National  Ass’n  of  Ins.  Commissioners, 
“Suitability  in  Annuity  Transactions  Model 
Regulation,”  Model  275. 

’'*®  See,  e.g.,  id.  §  6(B). 


challenge  of  producing  substantial 
financial  information  may  discourage 
many  elders  from  pursuing  a  financial 
option  that  they  may  need.  In  effect, 
reverse  mortgages  may  be  rendered  less 
accessible  to  the  consumers  for  which 
they  were  designed,  those  with 
substantial  home  equity  but  few  or  no 
other  assets.  Finally,  on  a  practical 
level,  some  consumers  may  simply  find 
that  navigating  the  reverse  mortgage 
application  process  with  these 
additional  requirements  is  too  difficult 
to  undertake. 

Third,  as  a  result  of  market 
innovation,  reverse  mortgages  may 
eventually  be  designed  for  borrowers 
under  62  years  of  age,  and  these 
products  would  presumably  be  subject 
to  any  suitability  rule  adopted  under 
Regulation  Z.  The  Board  believes  that 
arguments  for  suitability  standards  in 
reverse  mortgage  transactions  may  be 
weaker  where  the  consumers  are 
younger,  as  these  borrow'ers  are  not  a 
segment  of  the  population  generally 
distinguished  in  other  Federal  laws  for 
special  protections.^®-* 

Fourth,  the  Board’s  proposed 
counseling  rule,  discussed  above,  and 
enhanced  disclosure  rules,  discussed  in 
the  section-by-section  analysis  to 
§  226.33(a)  through  (d),  are  designed  to 
equip  consumers  to  make  their  own 
informed  decisions  about  whether  a 
reverse  mortgage  is  suitable  for  them. 
The  proposed  counseling  rule,  for 
instance,  incorporates  requirements  for 
the  timing  and  content  of  counseling,  as 
well  as  provisions  to  ensure  the 
independence  of  counselors,  all  of 
’  which  are  intended  to  ensure  that 
consumers  receive  information  about 
the  appropriateness  of  a  reverse 
mortgage  from  an  independent 
counselor.  See  proposed  §  226.40(b)  and 
accompanying  commentary.  In  tbe 
Board’s  view,  reverse  mortgage 
originators  who  comply  with  the 
proposed  counseling  requirements  and 
enhanced  disclosure  rules  should  be 
able  to  presume  that  prospective 
borrowers  have  adequate  information  to 
make  informed  financial  judgments  for 
themselves. 

The  Board  invites  comment  on  its 
decision  not  to  propose  a  suitability 
standard  for  reverse  mortgages  at  this 
time,  and  solicits  specific 
recommendations  for  an  appropriate 
and  workable  standard. 


’®®See  Equal  Credit  Opportunity  Act,  15  U.S.C. 
1691(a)  (implemented  by  the  Board's  Regulation  B, 
12  CFR  Part  202). 


Set  Asides  for  Property  Taxes  and 
Insurance 

Background 

Both  industry  representatives  and 
consumer  advocates  have  expressed 
concerns  about  reverse  mortgages 
becoming  prematurely  due  if  the 
borrower  fails  to  pay  required  taxes, 
insurance,  and  assessments  on  the 
property  securing  the  mortgage.  The 
Board  understands  that  some  reverse 
mortgage  borrowers  may  not  make 
required  payments  because  they  are 
unaware  of  or  forget  to  fulfill  this 
obligation;  others  may  simply  not  have 
the  funds  to  do  so.  Borrowers  that 
default  on  their  reverse  mortgage 
obligations  in  tbis  way  risk  losing  their 
homes. 

Reverse  mortgage  borrowers  may  be  at 
risk  for  not  making  these  payments 
because  they  may  be  accustomed  to 
traditional  “forward”  mortgages,  in 
which  property  taxes  and  insurance  are 
often  escrowed  and  remitted  by  the  loan 
servicer.  In  addition,  as  discussed  in  the 
section-by-section  analysis  to 
§  226.33(e),  some  reverse  mortgage 
advertisements  have  stated  that  the 
borrower  need  not  make  any  payments 
for  a  reverse  mortgage.  The  initial 
impression  given  bj^  these 
advertisements  may  lead  consumers  to 
overlook  that  they  still  must  pay  taxes 
and  insurance  on  a  regular  basis. 

When  presented  with  this  issue  at 
their  meeting  on  March  24,  2010, 
members  of  the  Board’s  Consumer 
Advisory  Council  supported  the  Board’s 
consideration  of  rules  to  protect  reverse 
mortgage  con.suniers  who,  for  any 
number  of  reasons,  fail  to  stay  current 
on  their  tax  and  insurance  payments. 
Consumer  advocate  members 
emphasized  the  benefits  to  consumers  of 
requiring  a  set  aside  for  taxes  and 
insurance  to  ensure  that  funds  are 
available  to  avoid  default.  Creditor  and 
servicer  members  expressed  concerns 
about  the  business  implications  of 
eventually  having  to  foreclose  on  a 
senior  homeowner,  and  therefore 
supported  efforts  to  prevent  consumers 
from  defaulting  in  this  way.  Safety  and 
soundness  is  another  industry  concern. 
For  example,  even  if  a  HECM  mortgagee 
covers  these  costs  for  a  defaulting 
borrower,  the  loan  is  in  technical 
default  and  cannot  be  assigned  to  FHA 
(FHA  otherwise  allows  a  HECM  lender 
to  assign  a  HECM  to  FHA  if  the  loan 
amount  reaches  98  percent  of  the 
maximum  claim  amount). i®**  The 
mortgagee  must  then  hold  the  loan  even 
if  it  ultimately  will  not  be  able  to  collect 
from  FHA  the  entire  amount  owed. 


190  24  CFR  206.107(a)(1). 
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because  that  amount  would  exceed  the 
maximum  claim  amount. 

HECM  Rules  on  Set  Asides  and  Escrow' 
Accounts 

In  general,  HECM  borrowers  are 
responsible  for  directly  paying  all 
“property  charges”  (consisting  of  taxes, 
ground  rents,  flood  and  hazard 
insurance  premiums,  and  special 
assessments). The  borrower  may 
elect,  however,  to  have  the  mortgagee 
pay  property  charges  by  withholding 
funds  from  monthly  payments  due  to 
the  borrower  or  by  charging  the 
borrower’s  line  of  credit. 

Currently,  FHA  regulations  permit  a 
mortgagee  to  advance  funds  to  cover 
property  charges  that  a  borrower  fails  to 
pay.193  when  the  loan  ends  (such  as 
when  the  borrower  dies  or  moves  out), 
the  mortgagee  can  seek  reimbursement 
from  FHA  for  these  advanced  funds 
through  the  claims  process.’^'* 

•  Set  asides.  HECM  rules  require  set 
asides  in  a  few  instances.  First,  if  the 
borrower  chooses  to  have  the  mortgagee 
pay  property  charges  by  withholding 
funds  from  monthly  payments,  the 
mortgagee  must  set  aside  a  portion  of 
the  principal  limit  at  the  outset  of  the 
transaction  to  cover  any  initial  property 
charges. Set  asides  of  the  principal 
limit  are  also  required  to  cover  post¬ 
closing  repairs,  if  needed,  and  for 
monthly  servicing  charges. 

•  Escrow  accounts.  The  HECM  rules 
prohibit  escrow'  accounts,  which  could 
be  harmful  to  the  borrower  for  two 
reasons.  First,  funds  for  escrow  accounts 
are  added  td  the  loan  balance  even 
before  the  property  charges  to  which 
they  are  allocated  are  due.  Thus  the 
borrower  is  forced  to  pay  more  interest 
and  a  higher  monthly  mortgage 
insurance  premium  (which  is  based  on 
the  loan  amount)  for  a  longer  period  of 
time  than  if  the  funds  were  added  todhe 
loan  balance  only  when  paid  out  to 
cover  each  tax  and  insurance  payment. 
Second,  escrow  accounts  are  typically 
interest-bearing  accounts  that  may  have 
tax  implications  for  the  borrower. 

•  HUD  property  charges  proposal. 
HUD  has  stated  that  it  plans  to  propose 
a  rule  that  would  permit,  under  certain 
circumstances,  a  HECM  mortgagee  to  set 
aside  a  portion  of  the  borrower’s 
principal  limit  (the  maximum  amount 
that  a  consumer  may  borrow)  to  cover 
property  charges  that  the  servicer  would 
pay  on  the  borrower’s  behalf. 


>9’  24  CFR  206.205(a). 

'92  24  CFR  206.205(b). 

193  24  CFR  206.205(c). 

194  24  CFR  206.123,  206.129. 

195  24  CFR  206.19(d)(3),  206.205(f). 

196  24  CFR  206.19(d)(2),  (4). 


The  Board’s  Proposal 

One  way  in  which  the  Board  is 
addressing  concerns  about  consumer 
defaults  for  failure  to  pay  property 
charges  is  through  its  proposed  reverse 
mortgage  disclosure  and  advertising 
rules.  See  proposed  §  226.33(c)  and  (e) 
and  accompanying  commentary.  In 
particidar,  as  discussed  above  in  the 
section-by-section  analysis  to  proposed 
§  226.33(c)(4),  the  Board  is  proposing  to 
require  that  open-  and  closed-end 
reverse  mortgage  TILA  disclosures  must 
notify  the  consumer  that  he  or  she  will 
retain  title  to  the  home  and  must  pay 
property  taxes  and  insurance.  See 
proposed  §  226.33(c)(4)(iii).  In  addition, 
the  Board  is  proposing  an  advertising 
rule  that  would  highlight  consumers’ 
obligation  to  pay  property  taxes  and 
insurance.  See  proposed  §  226.33(e)(7). 

Largely  due  to  HUD’s  pending 
initiative  on  property  charges,  however, 
the  Board  is  not  at  this  time  proposing 
regulations  expressly  addressing  set 
asides  for  property  charges  in  reverse 
mortgage  transactions.  The  Board 
solicits  comment  on  specific  concerns 
and  problems  related  to  reverse 
mortgage  borrower  defaults  due  to 
failure  to  pay  property  charges.  The 
Board  also  requests  comment  on  and 
suggestions  for  alternatives  to  address 
these  problems,  particularly  for 
proprietary  reverse  mortgages. 

Section  226.41  Servicer’s  Response  to 
Borrower’s  Request  for  Information 

Background 

After  consummation  or  account¬ 
opening,  a  consumer  may  need  to 
contact  the  current  assignee  of  their  loan 
for  a  number  of  reasons,  including  to 
request  changes  to  or  to  assert  their 
rights  in  connection  with  the  mortgage 
or  HELOC.  For  example,  TILA  Section 
131(c)  provides  that  a  consumer  may 
assert  a  right  to  rescind  against  an 
assignee  of  the  obligation.  1.5  U.S.C. 
1641(c).  Consumers  may  also  have  a 
cause  of  action  against  an  assignee, 
although  generally  assignees  are  only 
liable  for  TILA  violations  apparent  on 
the  face  of  the  disclosure  statement. 
TILA  Section  131(e):  15  U.S.C.  1641(e). 
Consumers  may  also  need  to  contact  an 
assignee  to  seek  forbearance  or 
modification  of  loan  terms. 

Consumers  may  have  difficulty 
determining  the  identity  of  an  assignee. 
A  consumer  typically  knows  who  the 
original  creditor  was,  but  may  not  know 
who  the  subsequent  assignee  of  the  loan 
is.  If  a  loan  is  sold  after  consummation, 
the  consumer’s  point  of  contact  is 
usually  a  loan  servicer  who  is  under 
contract  with  the  owner  of  the  debt 
obligation  or  the  owner’s  representative. 


Servicers  are  not  assignees  or  owners  for 
purposes  of  TILA  Section  131’s  liability 
provisions.  See  TILA  Section  131(f);  1.5 
U.S.C.  1641(f). 

TILA  Section  131(f)(2)  provides  a 
means  for  consumers  to  identify  and 
obtain  contact  information  for  the 
current  owner  or  assignee  of  their  loans. 
15  U.S.C.'1641(f)(2).  Specifically,  upon 
receipt  of  a  consumer’s  written  request, 
the  loan  servicer  must  provide  to  the 
consumer,  to  the  servicer’s  best 
knowledge,  the  name,  address,  and 
telephone  number  of  the  owner  or 
master  servicer  of  the  obligation. 
Currently,  Regulation  Z  does  not 
provide  any  rules  to  implement  TILA 
Section  131(f)(2). 

Consumer  advocates  have  expressed 
concerns  that  servicers  often  ignore 
information  requests  under  TILA 
Section  131(f)(2).  They  point  out  that,  if 
a  servicer  does  not  promptly  and 
properly  respond  to  a  consumer’s 
written  request,  the  consumer  could  be 
prevented  from  asserting  important  legal 
rights.  In  one  case,  for  example,  a  court 
found  that  a  consumer’s  right  of 
re.scission  was  time-barred,  after  the 
servicer  delayed  responding  to  the 
consumer’s  written  request  for  at  least 
five  months.  One  reason  servicers 
may  ignore  written  requests  is  that  TILA 
provides  no  deadline  for  the  servicer’s 
action.  Moreover,  until  recently,  TILA 
provided  no  private  cause  of  action  for 
failure  to  respond  to  a  consumer’s 
request  under  Section  131(f)(2). 

"To  address  these  and  related 
concerns,  in  2009  Congress  amended 
TILA  in  two  ways.  First,  Congress  added 
TILA  Section  131(g)  to  require  a  new 
owner  or  assignee  of  a  debt  obligation  to 
provide  written  notice  to  the  consumer 
of  the  transfer  no  later  than  30  days  after 
the  transfer.^*’®  15  U.S.C.  1641(g). 

Among  other  information,  the  notice 
must  include  the  identity,  address,  and 
telephone  number  of  the  new  owner  or 
assignee  of  the  note  and  information  on 
how  to  reach  an  agent  or  party  having 
authority  to  act  on  behalf  of  the  new 
owner  or  assignee.  Second,  Congress 
amended  TILA  Section  130(a)  to  give 
consumers  a  private  right  of  action  for 
violations  of  TILA  Sections  131(f)  and 
131(g).i99  15  U.S.C.  1640(a),  1641(f)  and 
(g)- 

In  November  2009,  the  Board 
published  new  §  226.39  as  an  interim 
final  rule  to  implement  TILA  Section 
131(g).  74  FR  60143,  Nov.  20,  2009.  In 
comments  on  §  226.39,  consumer 


197  See  Meyer  v.  Argent  Mortgage  Co.,  379  B.R. 
529  (Bankr.  E.D.  Pa.  2007). 

198  Helping  Families  Save  Their  Homes  Act  of 
2009,  Public  Law  111-22,  tit.  IV,  §  404(a),  123  Stat. 
1632,  1638  (2009). 

199 /d.  at  §  404(b). 
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advocates  argued  that  regulations 
implementing  TILA  Section  131(f)(2)  are 
necessary,  even  though  TILA  Section 
131(g)  and  §  226.39  require  assignees  to 
identify  themselves  to  consumers. 
Consumer  advocates  note  that  a 
consumer  may  still  need  to  use  TILA 
Section  131(f)(2)  to  request  information 
regarding  the  current  owner  if,  for 
example,  transfer  of  the  obligation 
occurred  before  the  effective  date  of 
TILA  Section  131(g),  the  consumer 
misplaced  or  never  received  the  TILA 
Section  131(g)  notice  from  the  new 
owner,  or  if  the  consumer  wishes  to 
exercise  the  right  to  rescind  or 
otherwise  contact  the  new  owner  before 
receiving  tbe  notice  under  TILA  Section 
131(g).  In  addition,  §  226.39  does  not 
require  notice  to  tbe  consumer  if  a 
transferee  assigns  the  obligation  witbin  • 
30  days  of  acquisition.  Although  RESPA 
provides  consumers  with  the  right  to 
obtain  information  from  a  servicer  by 
making  a  “qualified  written  request,” 
such  a  request  would  not  be  helpful  in 
time-sensitive  situations,  because  tbe 
servicer  has  60  days  to  provide  the 
requested  information.^oi 

The  Board’s  Proposal 

To  address  these  concerns,  the  Board 
proposes  new  §  226.41  to  implement 
TILA  Section  131(f)(2).  15  U.S.C. 
1641(f)(2).  Under  the  proposal,  upon 
receipt  of  a  written  request  from  the 
consumer,  the  servdcer  would  be 
required  to  provide  the  consumer, 
within  a  reasonable  time  and  to  the  best 
of  its  knowledge,  the  name,  address,  and 
telephone  number  of  the  owner  or  the 
master  servicer  of  the  debt  obligation. 
The  term  “servicer”  as  used  in  the 
proposal  has  the  same  meaning  as  in 
§  226.36(c)(3).  Proposed  comment  41-1 
clarifies  that  it  would  be  reasonable 
under  most  circumstances  to  provide 
the  required  information  within  ten 
business  days  of  receipt  of  the 
consumer’s  written  request. 

Proposed  §  226.41  is  intended  to 
ensure  that  information  critical  for  the 
consumer’s  exercise  of  legal  rights 
against  the  current  owner  or  assignee  is 
provided  within  a  reasonable  time.  The 
Board  does  not  expect  that  the  rule 
would  impose  a  significant  burden  on 
servicers,  because  they  should  already 
possess  or  may  easily  obtain  the 
requested  information.  The  Board 
requests  comment  on  the 
appropriateness  of  the  ten  business  day 
safe  harbor  in  proposed  comment  41-1, 
as  well  as  any  benefits  or  burdens  that 
the  proposed  rule  may  create. 


12  U.S.C.  2600  et  .seq.(impleineiited  by 
Regulation  X.  12  CFR  Part  3500). 

12  U.S.C.  2605(e)(2);  24  CFR  3500.21(e). 


Appendices  G  and  H — Open-End  and 
Closed-End  Model  Forms  and  Clauses 

Appendices  G  and  H  set  forth  model 
forms,  model  clauses  and  sample  forms 
that  creditors  may  use  to  comply  with 
the  requirements  of  Regulation  Z. 
Appendix  G  contains  model  forms, 
model  clauses  and  sample  forms 
applicable  to  open-end  plans.  Appendix 
H  contains  model  forms,  model  clauses 
and  sample  forms  applicable  to  closed- 
end  loans.  Although  use  of  the  model 
forms  and  clauses  is  not  required, 
creditors  using  them  properly  will  be 
deemed  to  be  in  compliance  with  the 
regulation  with  regard  to  those 
disclosures.  As  discussed  above,  the 
Board  proposes  to  revise  or  add  several 
model  and  sample  forms  to  Appendices 
G  and  H  for  the  requirements  applicable 
to  rescission  and  credit  insurance,  debt 
cancellation  coverage,  and  debt 
suspension  coverage  (“credit  protection 
products”).  The  revised  or  new  model  or 
sample  forms  are  discussed  above  in  the 
section-by-section  analysis  applicable  to 
the  regulatory  provisions  to  which  the 
forms  relate.  See  discussion  under 
§§  226.4(d)  (credit  protection  products), 
226.15(b)  (rescission  of  a  HELOC),  and 
226.23(b)  (rescission  of  a  closed-end 
mortgage). 

Permissible  Changes 

The  staff  commentary  to  Appendices 
G  and  H  contain  comment  app.  G  and 
H-1,  which  discusses  changes  creditors 
may-make  to  the  model  forms  and 
clauses.  Comment  app.  G  and  H-1  also 
lists  the  models  to  which  formatting 
changes  may  not  be  made  because  the 
disclosures  must  be  made  in  a  form 
substantially  similar  to  that  in  the 
models  to  retain  the  safe  harbor  from 
liability.  In  the  August  2009  HELOC 
Proposal  and  the  .‘\ugust  2009  Closed- 
End  Proposal,  the  Board  proposed  to 
re.vise  comment  app.  G  and  H-1  by 
adding  a  number  of  proposed  new  open- 
end  and  closed-end  model  forms  and 
clauses  to  the  list  of  model  forms  and 
clauses  to  which  formatting  changes 
may  not  be  made.  In  addition,  in  the 
August  2009  Closed-End  Proposal,  the 
Board  proposed  to  require  creditors  to 
provide  disclosures  for  transactions 
secured  by  real  property  or  a  dwelling 
only  as  applicable.  See  proposed 
§  226.38.  As  a  result,  the  Board 
proposed  to  amend  comment  app.  G  and 
H-l.vi  to  clarify  that  the  use  of 
multipurpose  standard  forms  is  not 
permitted  for  transactions  secured  by 
real  property  or  a  dwelling.  See 
discussion  under  proposed 
§  226.37(a)(2)  in  the  August  2009 
Closed-End  Proposal.  In  addition, 
current  comment  app.  G  and  H-l.vii  ,. 


provides  ihat  acceptable  changes  to 
model  forms  includes  using  a  vertical, 
rather  than  a  horizontal,  format  for  the 
boxes  in  the  closed-end  disclosures. 
Consistent  with  the  proposed 
restrictions  on  format  changes  to  the 
proposed  closed-end  model  forms,  the 
Board  proposed  in  the  August  2009 
Closed-End  Proposal  to  delete  comment 
app.  G  and  H-l.vii  as  obsolete. 

In  this  proposal,  the  Board  proposes 
to  revise  comment  app.  G  and  H-1 
further  by  adding  proposed  Forms  G- 
5(A)-(C)  (for  rescission  in  connection 
with  a  HELOC)  to  the  list  of  forms  to 
which  formatting  changes  may  not  be 
made.  As  discussed  in  more  detail  in 
the  section-by-section  analysis  to 
proposed  §  226.15(b),  proposed 
§  226.15(b)(6)  provides  that  a  creditor 
satisfies  §  226.15(b)(3)  if  it  provides 
Model  Form  G-5(A),  or  a  substantially 
similar  notice,  which  is  properly 
completed  with  the  disclosures  required 
by  §  226.15(b)(3).  In  addition,  proposed 
Samples  G— 5(B)  and  G-5(C)  provide 
sample  forms  for  how  a  creditor  may 
satisfy  the  content  and  format 
requirements  set  forth  in  §  226.15(b)  and 
Model  Form  G-5(A)  for  certain 
rescission  ngtices. 

For  similar  reasons,  the  Board  also 
proposes  to  revise  comment  app.  G  and 
H-1  by  adding  proposed  Model  Forms 
H-8(A)  and  H-9  and  Sample  H-8(B)  (for 
rescission  in  connection  with  a  closed- 
end  mortgage)  to  the  list  of  forms  to 
which  formatting  changes  may  not  be 
made.  As  discussed  in  more  detail  in 
the  section-by-section  analysis  to 
proposed  §  226.23(b),  proposed 
§  226.23(b)(6)  provides  that  a  creditor 
satisfies  §  226.23(b)(3)  if  it  provides  the 
appropriate  model  form  (H-8(A)  or  H- 
9),  or  a  substantially  similar  notice, 
which  is  properly  completed  with  the 
disclosures  required  by  §  226.23(b)(3). 
Proposed  Sample  H-8(B)  provides  a 
sample  form  for  how  a  creditor  may 
satisfy  the  content  and  format 
requirements  set  forth  in  §  226.23(b)  and 
Model  Form  H-8(A). 

Finally,  the  Board  proposes  to  revise 
comment  app.  G  and  H-1  by  adding 
proposed  Model  Forms  G-16(A)  and  H- 
17(A),  and  Sample  Fotms  G— 16(B)-(D) 
and  H-17(B)-(D)  (for  credit  protection 
products)  to  the  list  of  forms  to  which 
formatting  changes  may  not  be  made.  As 
discussed  in  more  detail  in  the  section- 
by-section  analysis  to  proposed 
§  226.4(d),  proposed  §  226.4(d)  provides 
that  a  creditor  satisfies  §  226.4(d)  if  it 
provides  the  required  disclosures 
grouped  together  and  substantially 
similar  in  headings,  content,  and  format 
to  Model  Forms  G— 16(A)  or  H-1 7(A). 
Proposed  Samples  G— 16(B)-(D)  and  H- 
17(B)-(D)  provide  examples  of  how  a 
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creditor  may  satisfy  the  content  and 
format  requirements  set  forth  in 
§  226.4(d)  and  Model  Forms  G-16(A)  or 
H-17(A). 

Appendix  G — Open-End  Model  Forms 
and  Clauses 

Appendix  G  to  part  226  sets  forth 
model  forms,  model  clauses  and  sample 
forms  that  creditors  may  use  to  comply 
with  requirements  of  Regulation  Z  for 
open-end  credit.  Although  use  of  the 
model  forms  and  clauses  generally  is 
not  required,  creditors  using  them 
properly  will  be  deemed  to  be  in 
compliance  with  the  regulation  with 
regard  to  those  disclosures. 

Credit  Protection  Products 

As  noted  above,  the  Board  proposes  a 
new  model  form  and  three  new  sample 
forms  for  the  requirements  applicabloto 
credit  protection  products  under 
§  226.4(d).  Accordingly,  the  Board 
proposes  to  delete  the  current  G— 16(A) 
Debt  Suspension  Model  Clause  and  G— 
16(B)  Debt  Suspension  Sample,  and  add 
G-16(A)  Credit  Insurance,  Debt 
Cancellation  Coverage,  or  Debt 
Suspension  Coverage  Model  Form;  G— 
16(B)  Credit  Life  Insurance  Sample;  G- 
16(C)  Disability  Debt  Cancellation 
Coverage  Sample;  and  G-16(D) 
Unemployment  Debt  Suspension 
Coverage  Sample  to  illustrate  the 
disclosures  required  under  proposed 
§  226.4(d)(1)  and  (d)(3). 

Model  and  Sample  Forms  Applicable  to 
the  Right  of  Rescission  Notice 

In  this  proposal,  the  Board  would 
require  new  disclosures  in  proposed 
§  226.15(b)  for  open-end  consumer 
credit  transactions  subject  to  the  right  of 
rescission.  As  discussed  in  the  section- 
by-section  analysis  to  proposed 
§  226.15(b)  and  as  discussed  in  detail 
below,  the  Board  proposes  to  replace  the 
current  model  forms  for  the  rescission 
notices  in  Model  Forms  G-5  through  G— 
9  with  proposed  Model  Form  G-5(A), 
and  two  proposed  Sample  Forms  G-5(B) 
and  G-5(C).  Currently,  Appendix  G 
provides  the  following  five  model 
rescission  notices,  one  that  corresponds 
to  each  of  the  five  transactions  that 
might  give  right  to  a  right  of  rescission: 
(1)  Form  G-5  for  account  opening;  (2) 
Form  G— 6  for  each  advance  that  is 
greater  than  the  previously-established 
credit  limit;  (3)  Form  G-7  for  increases 
in  the  credit  limit;  (4)  Form  G— 8  for 
addition  of  a  security  interest;  and  (5) 
Form  G— 9  for  increases  in  a  security 
interest  when  there  is  not  a  credit  limit 
increase. 

As  discussed  in  the  section-by-section 
analysis  to  proposed  §  226.15(b),  the 
Board  proposes  to  require  new 


disclosures  for  the  notice  of  the  right  to 
rescind  for  HELOC  accounts.  Consistent 
with  the  proposed  content  and  format 
requirements  for  the  rescission  notices 
in  proposed  §  226.15(b),  the  Board 
proposes  to  replace  current  Model 
Forms  G— 5  through  G-9  with  proposed 
Model  Form  G-5(A),  and  two  proposed 
Samples  G-5(B)  and  G-5(C).  The  Board 
also  proposes  to  revise  comment  app. 

G— 4  consistent  with  the  new  model  and 
sample  forms.  Under  the  proposal,  most 
of  the  guidance  in  current  comment 
app.  G— 4  regarding  existing  Model 
Forms  G— 5  through  G-9  would  be 
-deleted.  Guidance  regarding  the 
parenthetical  information  following  the 
blank  for  the  deadline  for  rescission 
would  be  deleted  as  unnecessary.  The  ' 
cross  reference  to  §  226.2(a)(25) 
regarding  the  specificity  with  which  the 
security  interest  should  be  disclosed  in 
current  Model  Form  G— 7  is  no  longer 
necessary. 

The  Board  proposes  to  replace  the 
material  removed  from  comment  app. 

G— 4  with  guidance  regarding  the 
content  and  format  requirements  in 
proposed  §  226.15(b)(2)  and 
corresponding  proposed  comments. 
Specifically,  proposed  comment  app.  G- 
4.i  provides  that  a  creditor  satisfies 
§  226.15(b)(3)  if  it  provides  the  Model 
Form  G-5(A),  or  a  substantially  similar 
notice,  which  is  properly  completed 
with  the  disclosures  required  by 
§  226.15(b)(3). 

Sample  G— 5(B)  provides  guidance 
where  a  creditor  is  providing  the 
rescission  notice  for  opening  of  a 
HELOC  account  where  the  credit  line  is 
being  secured  by  the  consumer’s  home 
and  the  full  credit  line  is  rescindable. 
Proposed  comment  app.  G-4.ii  clarifies 
that  in  this  situation,  a  creditor  may  use 
Sample  G— 5(B)  to  meet  the  content  and 
format  requirements  for  the  rescission 
notice  set  forth  in  §  226.15(b)  and  Model 
Forms  G— 5(A). 

Sample  (^5(C)  provides  guidance 
where  a  creditor  is  providing  the 
rescission  notice  for  a  credit  limit 
increase  on  the  HELOC  account. 
Proposed  comment  app.  G— 4.iii  clarifies 
that  in  this  situation,  a  creditor  may  use 
proposed  Sample  G— 5(C)  to  meet  tbe 
content  and  format  requirements  for  the 
rescission  notice  set  forth  in  §  226.15(b) 
and  Model  Form  G— 5(A). 

Proposed  comment  app.  G-4.iv  notes 
that  Samples  G— 5(B)  and  G-5(C)  contain 
the  following  optional  disclosures  set 
forth  in  §  226.15(b):  (1)  A  disclosure 
about  joint  owners;  (2)  an 
acknowledgment  of  receipt  of  the 
notice;  (3)  the  consumer’s  name  and 
property  address  pre-printed  on  the 
form;  (4)  an  account  number  on  the 
form;  and  (5)  a  fax  number  that  may  be 


used  by  the  consumer  to  exercise  his  or 
her  rescission  right.  This  proposed 
comment  clarifies  that  a  creditor  may 
delete  these  optional  disclosures  from 
Samples  G-5(B)  and  G-5(C)  and  still 
retain  the  safe  harbor  from  liability  by 
using  these  forms. 

Proposed  comment  app.  G-4.v 
provides  that  although  creditors  are  not 
required  to  use  a  certain  paper  size  in 
disclosing  the  rescission  notice  required 
under  §  226.15(b),  Samples  G— 5(B)  and 
G-5(C)  are  each  designed  to  be  printed 
on  an  8V2  x  11  inch  sheet  of  paper.  In 
addition,  proposed  comment  app.  G-4.v 
specifies  that  the  following  formatting 
techniques  were  used  in  presenting  tbe 
information  in  the  sample  notices  to 
ensure  that  the  information  is  readable: 

A.  A  readable  font  style  and  font  size 
(10-point  Arial  font  style). 

B.  Sufficient  spacing  between  lines  of 
the  text. 

G.  Adequate  spacing  between 
paragraphs  when  several  pieces  of 
information  were  included  in  the  same 
row  of  the  table,  as  appropriate. 

D.  Standard  spacing  between  words 
and  characters.  In  other  words,  the  text 
was  not  compressed  to  appear  smaller 
than  10-point  type. 

E.  Sufficient  white  space  around  the 
text  of  the  information  in  each  row,  by 
providing  sufficient  margins  above, 
below  and  to  the  sides  of  the  text. 

F.  Sufficient  contrast  between  the  text 
and  the  background.  Generally,  black 
text  was  used  on  white  paper. 

Proposed  comment  app.  G— 4.vi 
specifies  that  while  the  regulation  does 
not  require  creditors  to  use  the  above 
formatting  techniques  in  presenting 
information  in  the  rescission  notice 
(except  for  the  10-point  font 
requirement),  creditors  are  encouraged 
to  consider  these  techniques  when 
deciding  how  to  disclose  information  in 
the  notice,  to  ensure  that  the 
information  is  presented  in  a  readable 
format. 

Proposed  comment  app.  G-4.vi 
clarifies  that  creditors  may  use  color, 
shading  and  similar  graphic  techniques 
with  respect  to  the  rescission  notices,  so 
long  as  the  notice  remains  substantially 
similar  to  the  model  and  sample  forms 
in  G-5(A)-(C). 

The  Board  is  not  proposing  to  provide 
sample  forms  for  each  transaction  that 
might  give  rise  to  a  right  to  rescind  for 
HELOC  accounts.  For  example,  the 
Board  is  not  proposing  to  provide 
samples  forms  for  the  following 
situations  where  a  right  to  rescind  arises 
under  §  226.15:  (1)  Each  advance  that 
falls  outside  of  a  previously-established 
credit  limit;  (2)  an  addition  of  a  security 
interest;  and  (3)  an  increase  in  the 
security  interest  when  there  is  not  a 
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credit  limit  increase.  Based  on  Board 
research,  the  Board  understands  that 
these  situations  rarely  occur.  The  Board 
believes  that  sample  forms  for  these 
transactions  would  not  necessarily  be 
helpful  to  creditors.  Because  these 
events  are  rare,  when  they  do  occur, 
creditors  may  need  to  craft  a  specialized 
notice  to  deal  with  facts  that  pertain  to 
that  particular  transaction.  Nonetheless, 
the  Board  solicits  comment  on  whether 
the  Board  should  issue  sample  forms  for 
these  transactions,  and  if  so,  in  what 
context  they  generally  arise.  . 

Appendix  H — Closed-End  Model  Forms 
and  Clauses 

Appendix  H  to  part  226  sets  forth 
model  forms,  model  clauses  and  sample 
forms  that  creditors  may  use  to  comply 
with  requirements  of  Regulation  Z  for 
closed-end  credit.  Although  use  of  the 
model  forms  and  clauses  generally  is 
not  required,  creditors  using  them 
properly  will  be  deemed  to  be  in 
compliance  with  the  regulation  with 
regard  to  those  disclosures. 

Credit  Protection  Products 

As  noted  above,  the  Board  proposes  a 
new.  model  form  and  three  new  sample 
forms  for  the  requirements  applicable  to 
credit  protection  products  under 
§  226.4(d).  Accordingly,  the  Board 
proposes  to  delete  the  current  H-17(A) 
Debt  Suspension  Model  Clause  and  H- 
17(B)  Debt  Suspension  Sample,  and  add 
H-17(A)  Credit  Insurance,  Debt 
Cancellation  Coverage,  or  Debt 
Suspension  Coverage  Model  Form;  H- 
17(B)  Credit  Life  Insurance  Sample;  H- 
17(C)  Disability  Debt  Cancellation 
Coverage  Sample;  and  H-17(D) 
Unemployment  Debt  Suspension 
Coverage  Sample  to  illustrate  the 
disclosures  required  under  proposed 
§  226.4(d).  In  a  technical  revision,  the 
Board  also  proposes  to  revise  comments 
app.  H-1,  H-3  and  H-12  to  clarify  that 
the  guidance  applies  to  new  Model 
Form  H-17(A)  and  Samples  H-17(B), 

(C)  and  (D). 

Model  Forms  and  Sample  Form  for 
Notice  of  the  Right  of  Rescission 
In  this  proposal,  the  Board  would 
require  new  disclosures  in  proposed 
§  226.23(b)  for  closed-end  consumer 
credit  transactions  subject  to  the  right  of 
rescission.  Current  Model  Form  H-9 
illustrates  the  format  and  content  of 
disclosures  currently  required  under 
§  226.23(b)  for  a  refinancing  with  the 
original  creditor  involving  the  extension 
of  new  ntoney.  Current  Model  Form  H- 
8  illustrates  the  format  and  content  of 
disclosures  currently  required  under 
§  226.23(b)  for  all  other  closed-end 
consumer  credit  transactions  subject  to 


the  right  of  rescission.  As  discussed  in 
the  section-by-section  analysis  to 
proposed  §  226.23(b)  and  as  discussed 
in  detail  below,  the  Board  proposes  to 
revise  the  current  model  forms  for  the 
rescission  notices  in  Model  Forms  H-8 
(redesignated  as  H-8(A))  and  H-9 
(renamed  as  “Rescission  Model  Form 
(New  Advance  of  Money  with  the  Same 
Creditor)”,  and  to  add  Sample  H-8(B). 

The  Board  proposes  to  revise  existing 
commentary  that  provides  guidance  to 
creditors  on  how  to  use  current  Model 
Forms  H-8  and  H-9.  Under  the 
proposal,  most  of  the  guidance 
contained  in  current  comment  app.  H- 
11  regarding  current  Model  Forms  H-8 
and  H-9  would  be  deleted.  Guidance 
regarding  the  parenthetical  information 
following  the  blank  for  the  deadline  for 
rescission  would  be  deleted  as 
unnecessary.  The  cross  reference  to 
§  226.2(a)(25)  regarding  the  specificity 
with  which  the  security  interest  should 
be  disclosed  in  current  Model  Form  H- 
9  is  no  longer  necessary,  nor  is  the 
guidance  regarding  the  use  of  the 
current  model  forms  over  the  previous 
forms. 

The  Board  proposes  to  replace  the 
material  removed  from  comment  app. 
H-11  with  guidance  regarding  the 
content  and  format  requirements 
introduced  by  proposed  §  226.23(b)(2) 
and  the  corresponding  proposed 
comments.  Specifically,  proposed 
comment  app.  H-11  clarifies  that  Model 
Forms  H-8(A)  and  H-9  contain  the 
rescission  notices  for  a  typical  closed- 
end  transaction  and  a  new  advance  of 
money  with  the  same  creditor, 
respectively.  These  proposed  model 
forms  illustrate,  in  the  tabular  format, 
the  disclosures  required  generally  by 
proposed  §  226.23(b).  Proposed 
comment  app.  H-ll.ii  specifies  that  a 
creditor  satisfies  §  226.23(b)(3)  if  it 
provides  the  appropriate  model  form 
{H-8(A)  or  H-9),  or  a  substantial!}' 
similar  notice,  which  is  properly 
completed  with  the  disclosures  required 
by  §  226.23(b)(3). 

Proposed  comment  app.  H-ll.iii 
notes  that  Sample  H-8(B)  contains  the 
following  optional  disclosures  set  forth 
in  §  226.23(b):  (1)  a  disclosure  about 
joint  owners;  (2)  an  acknowledgment  of 
receipt  of  the  notice;  (3)  the  consumer's 
name  and  property  address  pre-printed 
on  the  form;  and  (4)  the  loan  number  on 
the  form;  and  (5)  a  fax  number  that  may 
be  used  by  the  consumer  to  exercise  his 
or  her  rescission  right.  This  proposed 
comment  clarifies  that  a  creditor  may 
delete  these  optional  disclosures  from 
Sample  H-8(B)  and  still  retain  the  safe 
harbor  from  liability  by  using  this  form. 

Proposed  comment  app.  H-ll.iv 
provides  that  although  creditors  are  not 


required  to  use  a  certain  paper  size  in 
dksclosing  the  rescission  notice  required 
under  §  226.23(b),  proposed  Model 
Forms  H-8(A)  and  H-9  and  Sample  H- 
8(B)  are  designed  to  be  printed  on  an 
8V2  X  11  inch  sheet  of  paper.  In 
addition,  proposed  comment  app.  H- 
11. iv  states  that  the  following  formatting 
techniques  were  used  in  presenting  the 
information  in  the  model  and  sample 
notices  to  ensure  that  the  information 
was  readable: 

A.  A  readable  font  style  and  font  size 
(10-point  Arial  font  style). 

B.  Sufficient  spacing  between  lines  of 
the  text. 

C.  Adequate  spacing  between 
paragraphs  when  several  pieces  of 
information  were  included  in  the  same 
row  of  the  table,  as  appropriate. 

D.  Standard  spacing  between  words 
and  characters.  That  is,  words  were  not 
compressed  to  appear  smaller  than  10- 
point  type. 

E.  Sufficient  white  space  around  the 
text  of  the  information  in  each  row,  by 
providing  sufficient  margins  above, 
below  and  to  the  sides  of  the  text. 

F.  Sufficient  contrast  between  the  text 
and  the  background.  Black  text  was 
used  on  white  paper. 

Proposed  comment  app.  H-ll.v  states 
that  while  the  regulation  does  not 
require  creditors  to  use  the  above 
formatting  techniques  in  presenting 
information  in  the  table  (except  for  the 
10-point  font  size),  creditors  are 
encouraged  to  consider  these  techniques 
when  deciding  how  to  disclose  the 
notice,  to  ensure  that  the  information  is 
presented  in  a  readable  format. 

Proposed  comment  app.  H-ll.vi 
clarifies  that  creditors  may  use  color, 
shading  and  similar  graphic  techniques 
with  respect  to  the  rescission  notices,  so 
long  as  the  notice  remains  substantially 
similar  to  the  model  and  sample  forms 
in  Appendix  H. 

Appendix  K — Model  and  Sample 
Reverse  Mortgage  Forms 

Current  Appendix  K  to  Regulation  Z 
provides  instructions  on  how  to 
calculate  the  TALC  rates  required  to  be 
disclosed,  based  on  the  calculation 
method  used  for  closed-end  APRs  in 
Appendix  ),  and  provides  a  model  and 
sample  disclosure  form.  Because  the 
Board  is  proposing  to  remove  the 
disclosure  of  the  TALC  rate  table. 
Appendix  K  would  be  revised  to  contain 
only  the  model  and  sample  disclosure 
forms  that  creditors  may  use  to  comply 
with  the  requirements  of  Regulation  Z 
for  reverse  mortgages.  Although  use  of 
the  model  forms  and  clauses  is  not 
required,  creditors  using  them  properly 
will  be  deemed  to  be  in  compliance 
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with  the  regulation  with  regard  to  those 
disclosures. 

As  discussed  in  the  section-by-section 
analysis  to  proposed  §  226.33(c)  and  (d), 
the  Board  proposes  to  add  new  model 
and  sample  forms  for  open-end  reverse 
mortgage  early  disclosures,  open-end 
reverse  mortgage  account-opening 
disclosures,  and  closed-end  reverse 
mortgage  disclosures.  Accordingly,  the 
Board  proposes  to  add  new  Model 
Forms,  Sample  Forms,  and  Model 
Clause  K-1  through  K-7  that  creditors 
may  use  to  comply  with  the 
requirements  in  proposed  §  226.38(c) 
and  (d). 

The  Board  proposes  to  add  Models  K- 
1  through  K-3  to  illustrate  the  format 
and  content  of  disclosures  required 
under  proposed  §  226.33  for  early  open- 
end  reverse  mortgage  disclosures, 
account-opening  reverse  mortgage 
disclosures,  and  closed-end  reverse 
mortgage  disclosures,  respectively.  In 
addition,  the  Board  would  add  Model 
Clause  K-7  to  provide  guidance  to 
creditors  on  how  to  disclose  a  shared 
equity  or  shared  appreciation  feature. 

In  addition,  the  Board  proposes  to  add 
several  sample  forms  to  provide 
examples  of  how  creditors  can  provide 
certain  disclosures  required  under 
proposed  §  226.33  in  the  tabular  format 
for  each  of  the  types  of  reverse  mortgage 
disclosures.  Specifically,  proposed 
Samples  K-4  through  K-6  illustrate 
disclosures  required  under  proposed 
§  226.33  for  early  open-end  reverse 
mortgage  disclosures,  account-opening 
reverse  mortgage  disclosures,  and 
closed-end  reverse  mortgage 
disclosures,  respectively. 

The  Board  also  proposes  to  add 
commentary  to  provide  guidance  to 
creditors  on  the  purpose  of  the  sample 
forms,  and  how  to  use  Model  Forms, 
Sample  Forms  and  Model  Clause  K-1 
through  K-7  for  reverse  mortgages. 
Comment  app.  K-1  and  app.  K-2 
discuss  permissible  changes  that 
creditors  may  make  to  the  model  forms 
and  clauses  without  losing  protection 
from  liability  for  failure  to  comply  with 
the  regulation’s  disclosure 
requirements.  For  example,  the 
commentary  indicates  that  Samples  K- 
4  through  K-6  are  designed  to  be 
printed  on  8V2  x  11  inch  sheets  of  paper. 
In  addition^the  following  formatting 
techniques  were  used  in  presenting  the 
information  in  the  table  to  ensure  that 
the  information  was  readable: 

1.  A  readable  font  style  and  font  size 
(10-point  Ariel  font  style,  except  for  the 
APR  which  is  shown  in  16-point  type). 

2.  Sufficient  spacing  between  lines,  of 
the  text. 

3.  Standard  spacing  between  wmrds 
and  characters.  That  is,  words  were  not 


compressed  to  appear  smaller  than  10- 
point  type. 

4.  Sufficient  white  space  around  the 
text  of  the  information  in  each  row,  by 
providing  sufficient  margins  above, 
below  and  to  the  sides  of  the  text. 

5.  Sufficient  contrast  between  the  text 
and  the  background.  Black  text  was 
used  on  white  paper.  • 

Although  the  Board  is  not  requiring 
creditors  to  use  the  above  formatting 
techniques  in  presenting  information  in 
the  table  (except  for  the  10-point  and 
16-point  font  size),  the  Board 
encourages  creditors  to  consider  these 
techniques  when  disclosing  information 
in  the  tabular  format  to  ensure  that  the 
information  is  presented  in  a  readable 
format.  However,  comment  app.  K-2 
clarifies  that,  except  as  otherwise 
permitted,  disclosures  must  be 
substantially  similar  in  sequence  and 
format  to  model  forms  K-1  through  K- 
3,  as  applicable. 

Comment  app.  K-3  provides  guidance 
to  creditors  regarding  the  purpose  of 
sample  forms  generally.  In  addition,  the 
Board  proposes  to  add  comments  to 
indicate  the  terms  illustrated  in  the 
sample  forms.  Comment  app.  K-4 
would  indicate  the  terms  of  the  early 
open-end  reverse  mortgage  disclosure 
illustrated  in  Sample  K-4.  Comment 
app.  K-5  would  indicate  the  terms  of 
the  account-opening  open-end  reverse 
mortgage  disclosure  illustrated  in 
Sample  K-5.  Comment  app.  K-6  would 
indicate  the  terms  of  the  closed-end 
reverse  mortgage  disclosure  illustrated 
in  Sample  K-6. 

Appendix  L — Resented 

Appendix  L  to  Regulation  Z  contains 
the  loan  periods  creditors  must  use  in 
disclosing  the  TALC  rates  and  a  table  of 
life  expectancies  that  must  be  used  to 
determine  loan  periods  based  on  the 
consumer’s  life  expectancy.  The 
proposal  would  remove  and  reserve 
Appendix  L  because  the  Board  is 
proposing  to  eliminate  the  table  of 
TALC  rates.  The  Board  requests 
comment  on  whether  the  life 
expectancies  (updated  to  current 
figures)  in  Appendix  L  w'ould  be  useful 
in  determining  the  total  of  payments, 
annual  .percentage  rate,  and  finance 
charge  under  proposed  §  226.33(c)(14). 

VII.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1995  (44  U.S.C. 
3506;  5  CFR  part  1320  appendix  A.l), 
the  Board  reviewed  the  proposed  rule 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget  (OMB).  The  collection  of 
information  that  is  required  by  this 
proposed  rule  is  found  in  12  CFR  part 


226.  The  Board  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
number  is  7100-0199. 

This  information  collection  is 
required  to  provide  benefits  for 
consumers  and  is  mandatory  (15  U.S.C. 
1601  et  seq.).  Since  the  Board  does  not 
collect  any  information,  no  issue  of 
confidentiality  arises.  The  respondents/ 
recordkeepers  are  creditors  and  other 
entities  subject  to  Regulation  Z. 

TILA  and  Regulation  Z  are  intended 
to  ensure  effective  disclosure  of  the 
costs  and  terms  of  credit  to  consumers. 
For  open-end  credit,  creditors  are 
required  to,  among  other  things, 
disclose  information  about  the  initial 
costs  and  terms  and  to  provide  periodic 
statements  of  account  activity,  notice  of 
changes  in  terms,  and  statements  of 
rights  concerning  billing  error 
procedures.  Regulation  Z  requires 
specific  types  of  disclosures  for  credit 
and  charge  card  accounts  and  home 
equity  plans.  For  closed-end  loans,  such 
as  mortgage  and  installment  loans,  cost 
disclosures  are  required  to  be  provided 
prior  to  consummation.  Special 
disclosures  are  required  in  connection 
with  certain  products,  such  as  reverse 
mortgages,  certain  variable-rate  loans, 
and  certain  mortgages  wuth  rates  and 
fees  aboye  specified  thresholds.  TILA 
and  Regulation  Z  also  contain  rules 
concerning  credit  advertising.  Creditors 
are  required  to  retain  evidence  of 
compliance  for  twenty-four  months, 

§  226.25,  but  Regulation  Z  identifies 
only  a  few  specific  types  of  records  that 
must  be  retained. 20^ 

Under  the  PRA,  the  Board  accounts 
for  the  paperwork  burden  associated 
with  Regulation  Z  for  the  state  member 
banks  and  other  creditors  supervised  by 
the  Federal  Reserve  that  engage  in 
consumer  credit  activities  covered  by 
Regulation  Z  and,  therefore,  are 
respondents  under  the  PRA.  Appendix 
I  of  Regulation  Z  defines  the  Federal 
Reserve-regulated  institutions  as:  State 
member  banks,  branches  and  agencies  of 
foreign  banks  (other  than  Federal 
branches.  Federal  agencies,  and  insured 
state  branches  of  foreign  banks),, 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks,  and 
organizations  operating  under  section 
25  or  25A  of  the  Federal  Reserve  Act. 
Other  Federal  agencies  account  for  the 
paperwork  burden  imposed  on  the 
entities  for  which  they  have 
administrative  enforcement  authority. 
The  current  total  annual  burden  to 


See  comments  25(a)-3  and  -4. 
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comply  with  the  provisions  of 
Regulation  Z  is  estimated  to  be 

1,497,362  hours  for  the  1,138  Federal 
Reserve-regulated  institutions  that  are 
deemed  to  be  respondents  for  the 
purposes  of  the  PRA.  To  ease  the  burden 
and  cost  of  complying  with  Regulation 
Z  (particularly  for  small  entities),  the 
Board  provides  model  forms,  which  are 
appended  to  the  regulation. 

As  discussed  in  me  preamble,  the 
Board  proposes  changes  to  format, 
timing,  and  content  requirements  for  the 
following  notices  and  disclosures 
governed  by  Regulation  Z:  (1)  Right  of 
rescission — notice  of  right  to  rescind 
certain  open-  and  closed-end  loans 
secured  by  the  consumer’s  principal 
dwelling;  (2)  subsequent  disclosure 
requirements — loan  modifications  that 
require  new  TILA  disclosures;  (3) 
advertisements  for  open-end  home- 
secured  credit  plans;  (4)  requirements 
for  reverse  mortgages;  and  (5)  notices 
given  by  loan  servicers  containing 
information  about  the  current  owner  or 
master  servicer  of  a  consumer’s  loan. 203 

The  proposed  rule  would  impose  a 
one-time  increase  in  the  total  annual 
burden  under  Regulation  Z  for  all 
respondents  regulated  by  the  Federal 
Reserve  by  190,168  hours,  from 

1,497,362  to  1,687,530  hours.  In 
addition,  the  Board  estimates  that,  on  a 
continuing  basis,  the  proposed  revisions 
to  the  rules  would  increase  the  total 
annual  burden  by  610,464  hourg  from 

1,497,362  to  2,107,826  hours. 

The  total  estimated  burden  increase, 
as  well  as  the  estimates  of  the  burden 
increase  associated  with  each  major 
section  of  the  proposed  rule  as  set  forth 
below,  represents  averages  for  all 
respondents  regulated  by  the  Federal 
Reserve.  The  Board  expects  that  the 
amount  of  time  required  to  implement 
each  of  the  proposed  changes  for  a  given 
in.stitution  may  vary  based  on  the  size 
and  complexity  of  the  respondent. 

The  Board  proposes  to  revise  the 
content  and  format  requirements  for  the 


20.1  This  proposal  also  contains  changes  to  format 
and  content  requirements  for  disclosures  related  to 
credit  insurance  or  debt  cancellation  or  debt 
suspension  coverage  (“f:redit  protection  products”). 
These  proposed  ch^ges  amend  provisions  that 
were  originally  proposed  as  part  of  an  earlier  Board 
proposal  on  closed-end  mortgages  (Docket  No.  R- 

1366)  (74  FR  43232).  The  burden  estimate  for 
changes  to  disclosures  for  credit  protection 
products  are  not  included  in  burden  estimates  for 
this  rulemaking  because  they  were  included  in  the 
burden  estimate  for  the  earlier  closed-end  mortgage 
proposal. 

The  burden  estimate  for  this  rulemaking  does 
not  include  the  burden  addressing  changes  to 
implement  the  following  provisions  announced  in 
.separate  rulemakings: 

•  Closed-End  Mortgages  (Docket  No.  R-1366)  (74 
FR  43232).  or 

•  Home-Equity  Lines  of  Credit  (Docket  No.  R- 

1367)  (74  FR  4.3428). 


notice  of  the  right  to  rescind  under 
sections  226.15  and  226.23.  In  an  effort 
to  reduce  burden  the  Board  is  amending 
Appendix  G,  as  it  pertains  to  section 

226.15,  and  Appendix  H,  as  it  pertains 
to  section  226.23,  to  replace  the  current 
model  forms  for  the  rescission  notices. 
The  Board  estimates  that  1,138 
respondents  regulated  by  the  Federal 
Reserve  would  take,  on  average,  160 
hours  (four  business  weeks)  to  update 
their  systems,-  internal  procedure 
manuals,  and  provide  training  for 
relevant  staff  to  comply  with  the 
proposed  notice  and  disclosure 
requirements  in  sections  226.15  and 
226.23.  This  one-time  revision  would 
increase  the  burden  by  182,080  hours. 

The  Board  proposes  to  revise  section 
226.16  to  address  certain  misleading  or 
deceptive  practices  used  in  open-end 
home-secured  credit  plan 
advertisements  and  promote 
consistency  in  the  current  advertising 
rules  applicable  to  open-end  and  closed- 
end  home-secured  credit.  The  Board 
estimates  that  the  651  respondents 
regulated  by  the  Federal  Reserve  would 
take,  on  average,  8  hours  (one  business 
day)  to  update  their  systems  for 
advertising  to  comply  with  the  proposed 
disclosure  requirements  in  section 

226.16.  This  one-time  revision  would 
increase  the  burden  by  5,208  hours. 

The  Board  proposes  to  revise  section 
226.20(a)  for  closed-end  mortgages 
requiring  new  disclosures  for  mortgage 
transactions  when  existing  parties  agree 
to  modify  certain  key  terms,  such  as  the 
interest  rate  or  loan  amount,  and  to 
remove  reliance  on  whether  the  existing 
legal  obligation  is  satisfied  and  replaced 
under  applicable  State  law.  The  Board 
estimates  that  the  1,138  respondents 
regulated  by  the  Federal  Reserve  would 
take,  on  average,  40  hours  a  month  to 
comply  with  the  proposed  disclosure 
requirements  in  section  226.20(a).  This 
revision  would  increase  the  burden  by 
546,240  hours. 

The  Board  proposes  to  revise  section 
226.33  to  ensure  consumers  receive 
meaningful  information  in  an 
understandable  format  using  forms  that 
are  designed,  and  have  been  consumer 
tested,  for  reverse  mortgage  consumers. 
The  Board  is  proposing  three  .  . 

consolidated  reverse  mortgage 
disclosure  forms;  An  early  disclosure  for 
open-end  reverse  mortgages,  an  account¬ 
opening  disclosure  for  open-end  reverse 
mortgages,  and  a  closed-end  reverse 
mortgage  disclosure.  Rather  than  receive 
two  or  more  disclosures  under  TILA 
that  come  at  different  times  and  have 
different  formats,  consumers  would 
receive  all  the  disclosures  in  a  single 
format  that  is  largely  similar  regardless 
of  whether  the  reverse  mortgage  is 


structured  as  open-end  or  closed-end. 

The  Board’s  proposal  would  also 
facilitate  compliance  with  TILA  by 
providing  creditors  with  a  single  set  of 
forms  that  are  specific  to  and  designed 
for  reverse  mortgages,  rather  than 
requiring  creditors  to  modify  and  adapt 
disclosures  designed  for  forward 
mortgages.  In  an  effort  to  reduce  burden 
Appendix  K  would  be  amended  by 
removing  the  disclosure  of  the  TALC 
rate  table  and  adding  model  and  sample 
disclosure  forms  that  creditors  may  use 
to  comply  with  the  requirements  of 
Regulation  Z  for  reverse  mortgages.  The 
Board  estimates  that  18  respondents 
regulated  by  the  Federal  Reserve  would 
take,  on  average,  160  hours  (four 
business  weeks)  to  update  their  systems, 
internal  procedure  manuals,  and 
provide  training  for  relevant  staff  to 
comply  with  the  proposed  notice  and 
disclosure  requirements  in  sections 
226.33.  This  one-time  revision  would 
increase  the  burden  by  2,080  hours.  On 
a  continuing  basis  the  Board  estimates 
that  18  respondents  regulated  by  the 
Federal  Reserve  would  take,  on  average, 

8  hours  a  month  to  comply  with  the 
proposed  notice  and  disclosure 
requirements  in  sections  226.33  and 
would  increase  the  ongoing  burden  by 
1,728  hours. 

Board  proposes  new  §  226.41  to 
implement  TILA  Section  131(f)(2).  15 
U.S.C.  1641(f)(2).  Under  the  proposal, 
upon  receipt  of  a  written  request  from 
the  consumer,  the  servicer  would  be 
required  to  provide  the  consumer, 
within  a  reasonable  time  and  to  the  best 
of  its  knowledge,  the  name,  address,  and 
telephone  number  of  the  owner  or  the 
master  servicer  of  the  debt  obligation. 
The  Board  estimates  that  651 
respondents  regulated  by  the  Federal 
Reserve  would  take,  on  average,  8  hours 
a  month  to  comply  with  the  proposed 
notice  and  disclosure  requirements  in 
section  226.41  and  would  increase  the 
ongoing  burden  by  62,496  hours. 

"rhe  other  Federal  financial  agencies; 
Office  of  the  Comptroller  of  the 
Currency  (OCC),  Office  of  Thrift 
Supervision  (OTS),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  and  the  . 
National  Credit  Union  Administration 
(NCUA)  are  responsible  for  estimating 
and  reporting  to  OMB  the  total 
paperwork  burden  for  the  domestically 
chartered  commercial  banks, 'thrifts,  and 
Federal  credit  unions  and  U.S.  branches 
and  agencies  of  foreign  banks  for  which 
they  have  primary  administrative 
enforcement  jurisdiction  under  TILA 
Section  108(a),  15.  U.S.C.  1607(a).  These 
agencies  are  permitted,  but  are  not 
required,  to  use  the  Board’s  burden 
estimation  methodology.  Using  the 
Board’s  method,  the  total  current 
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estimated  annual  burden  for  the 
approximately  16,200  domestically 
chartered  commercial  banks,  thrifts,  and 
Federal  credit  unions  and  U.S.  branches 
and  agencies  of  foreign  banks 
supervised  bv  the  Federal  Reserve,  OCC, 
OTS,  FDIC,  and  NCUA  under  TILA 
would  be  approximately  10,610,245 
hours.  The  proposed  rule  would  impose 
a  one-time  increase  in  the  estimated 
annual  burden  for  such  institutions  by 
5,313,600  hours  to  24,923,845  hours.  On 
a  continuing  basis  the  proposed  rule 
would  impose  an  increase  in  the 
estimated  annual  burden  by  3,110,400 
to  22,720,645  hours.  The  above 
estimates  represent  an  average  across  all 
respondents;  the  Board  expects 
variations  between  institutions  based  on 
their  size,  complexity,  and  practices. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  Board’s  functions;  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  Board's 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
cost  of  compliance;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  tbrougb  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments  on 
the  collection  of  information  should  be 
sent  to  Michelle  Shore,  Federal  Reserve 
Board  Clearance  Officer,  Division  of 
Research  and  Statistics,  Mail  Stop  95-A. 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551, 
with  copies  of  such  comments  sent  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0199),  Washington,  DC  20503. 

VIII.  Initial  Regulatory  Flexibility 
Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612,  the  Board  is  publishing 
an  initial  regulatory  flexibility  analysis 
for  the  proposed  amendments  to 
Regulation  Z.  The  RFA  requires  an 
agency  either  to  provide  an  initial 
regulatory  flexibility  analysis  with  a 
proposed  rule  or  to  certify  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Under 
regulations  issued  by  the  Small 
Business  Administration  (SBA),  an 
entity  is  considered  “small”  if  it  has 
$175  million  or  less  in  assets  for  banks 
and  other  depository  institutions,  and 
$7  million  or  less  in  revenues  for  non¬ 


bank  mortgage  lenders  and  loan 
servicers. 

Based  on  its  analysis  and  for  the 
reasons  stated  below,  the  Board  believes 
that  this  proposed  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
final  regulatory  flexibility  analysis  will 
be  conducted  after  consideration  of 
comments  received  during  the  public 
comment  period.  The  Board  requests 
public  comment  in  the  following  areas. 

A.  Reasons  for  the  Proposed  Rule 

Congress  enacted  TILA  based  on 
findings  that  economic  stability  would 
be  enhanced  and  competition  among 
consumer  credit  providers  would  be 
strengthened  by  the  informed  use  of 
credit  resulting  from  consumers’ 
awareness  of  the  cost  of  credit.  One  of 
the  stated  purposes  of  TILA  is  providing 
a  meaningful  disclosure  of  credit  terms 
to  enable  consumers  to  compare  credit 
terms  available  in  tbe  marketplace  more 
readily  and  avoid  the  uninformed  use  of 
credit.  TILA’s  disclosures  differ 
depending  on  whether  credit  is  an  open- 
end  (revolving)  plan  or  a  closed-end 
(installment)  loan.  TILA  also  contains  . 
procedural  and  substantive  protections 
for  consumers.  TILA  is  implemented  by 
the  Board’s  Regulation  Z. 

In  this  regard,  the  proposed 
amendments  to  Regulation  Z  partly  aim 
to  improve  the  effectiveness  of  the 
disclosures  that  creditors  provide  to 
consumers.  Accordingly,  the  Board  is 
proposing  changes  to  format,  timing  and 
content  requirements  for  disclosures 
related  to  rescission  rights,  and  to  credit 
insurance  or  debt  cancellation  or  debt 
suspension  coverage  (“credit  protection 
products”).  The  proposal  revises  the 
rules  regarding  when  a  modification  to 
an  existing  closed-end  mortgage  loan 
results  in  a  new  transaction,  to  ensure 
that  consumers  receive  TILA  disclosures 
for  modifications  to  key  loan  terms.  The 
Board  also  is  proposing  to  provide 
consumers  with  a  right  to  a  refund  of 
fees  for  three  days  after  the  consumer 
receives  early  disclosures  required 
under  §  226.19(a).  The  proposal 
includes  changes  to  format,  timing,  and 
content  requirements  for  reverse 
mortgage  disclosures,  and  rules  to 
govern  reverse  mortgage  and  open-end 
mortgage  advertising.  The  proposal  also 
would  require  loan  servicers,  upon 
request,  to  provide  a  consumer  with 
information  about  the  owner  or  master 
servicer  of  the  consumer’s  loan  within 


20S 13  CFR  121.201;  see  also  SBA,  Table  of  Small 
Business  Size  Standards  Matched  to  North 
American  Industry  Classification  System  Codes, 
available  at  http://www.sba.gov/idc/gmups/public/ 
documents/sba_homepage/serv_sstd_tablepdf.pdl. 


a  reasonable  time  after  the  request,  such 
as  10  business  days. 

Congress  enacted  HOEPA  in  1994  as 
an  amendment  to  TILA.  TILA  is 
implemented  by  the  Board’s  Regulation 
Z.  HOEPA  imposed  additional 
substantive  protections  on  certain  high- 
cost  mortgage  transactions.  HOEPA  also 
c.harged  the  Board  with  prohibiting  acts 
or  practices  in  connection  with 
mortgage  loans  that  are  unfair, 
deceptive,  or  designed  to  evade  the 
purposes  of  HOEPA,  and  acts  or 
practices  in  connection  with  refinancing 
of  mortgage  loans  that  are  associated 
with  abusive  lending  or  are  otherwise 
not  in  the  interest  of  borrowers. 

The  proposed  regulations  would 
revise  and  enhance  disclosure 
requirements  of  Regulation  Z  for 
transactions  secured  by  a  consumer’s 
principal  dwelling,  as  noted  above. 

These  amendments  are  proposed  in 
furtherance  of  the  Board’s  responsibility 
to  prescribe  regulations  to  carry  out  the 
purposes  of  TILA,  including  promoting 
consumers’  awareness  of  the  cost  of 
credit  and  their  informed  use  thereof. 
The  proposal  also  would  revise  the  rules 
for  determining  whether  a  closed-end 
mortgage  is  a  higher-priced  mortgage 
loan  subject  to  special  consumer 
protections,  to  ensure  that  prime  loans 
are  not  incorrectly  classified  as  higher- 
priced  loans.  Finally,  the  Board  is 
proposing  rules  to  mandate  reverse 
mortgage  counseling  and  prohibit 
reverse  mortgage  cross-selling.  These 
restrictions  are  proposed  pursuant  to  the 
Board’s  statutory  responsibility  to 
prohibit  unfair  and  deceptive  acts  and 
practices  in  connection  with  mortgage 
loans. 

B.  Statement  of  Objectives  and  Legal 
Basis  * 

The  SUPPLEMENTARY  INFORMATION 
contains  the  statement  of  objectives  and 
legal  basis.  In  summary,  the  proposed 
amendments  to  Regulation  Z  are 
designed  to;  (1)  Revise  the  rules 
regarding  the  consumer’s  right  to 
rescind  certain  open-  and  closed-end 
loans  secured  by  the  consumer’s 
principal  dwelling  in  §§226.15  and 
226.23;  (2)  revise  the  rules  regarding 
when  a  modification  of  an  existing 
closed-end  loan  requires  new 
disclosures  in  §  226.20(a);  (3)  revise  the 
rules  regarding  when  a  closed-end  loan 
is  a  “higher-priced”  mortgage  subject  to 
special  consumer  protections  in 
§  226.35;  (4)  provide  consumers  with 
the  right  to  a  refund  of  fees  for  three 
days  after  the  consumer  receives  the  , 
early  disclosures  required  under 
§  226.19(a):  (5)  for  reverse  mortgages, 
revise  the  cost  disclosures,  prohibit 
certain  unfair  lending  acts  or  practices, 
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and  ensure  that  advertising  is  balanced 
and  accurate  in  §§  226.33  and  226.40; 

(6)  revise  the  rules  regarding  disclosure 
requirements  for  credit  protection 
products  written  in  connection  with  a 
credit  transaction  in  §  226.4(d);  (7) 
revise  the  rules  regarding 
advertisements  for  HELOC  plans  in 
§  226.16(d);  and  (8)  add  new  §  226.41  to 
require  loan  servicers,  upon  request,  to 
provide  information  to  a  consumer 
about  the  owner  or  master  servicer  of 
the  consumer’s  loan  within  a  reasonable 
time  after  the  request,  such  as  10 
business  davs. 

The  legal Isasis  for  the  proposed  rule 
is  in  Sections  105(a),  105(f),  129(/)(2), 
131(f)(2)  and  147  of  TILA.  15  U.S.C. 
1604(a),  1604(f),  1639(/)(2),  1641(f)(2) 
and  1665b.  A  more  detailed  discussion 
of  the  Board’s  rulemaking  authority  is 
set  forth  in  part  IV  of  the 
SUPPLEMENTARY  INFORMATION. 

C.  Description  of  Small  Entities  to 
Which  the  Proposed  Rule  Would  Apply 

The  proposed  regulations  would 
apply  to  all  institutions  and  entities  that 
engage  in  originating  or  extending 
home-secured  credit,  as  well  as 
servicers  of  these  loans.  The  Board  is 
not  aware  of  a  reliable  source  for  the 
total  number  of  small  entities  likely  to 
be  affected  by  the  proposal,  and  the 
credit  provisions  of  TILA  and 
Regulation  Z  have  broad  applicability  to 
individuals  and  businesses  that 
originate,  extend,  and  service  even 
small  numbers  of  home-secured  credit. 
See  §  226. 1(c)(1). All  small  entities 
that  originate,  extend,  or  service  open- 
end  loans  secured  by  a  consumer’s 
principal  dwelling  or  closed-end  loans 
secured  by  a  real  property  or  a  dwelling; 
or  offer  credit  protection  products  in 
connection  with  any  credit  transaction 
covered  by  Regulation  Z  potentially 
could  be  subject  to  at  least  some  aspects 
of  the  proposed  rules. 

The  Board  can,  however,  identify 
through  data  from  Reports  of  Condition 
and  Income  (“call  reports”)  approximate 
numbers  of  small  depository  institutions 
that  would  be  subject  to  the  proposed 
rules.  Based  on  March  2010  call  report 
data,  approximately  8,845  small 
institutions  would  be  subject  to  the 
proposed  rules.  Approximately  15,658 
depository  institutions  in  the  United 
States  filed  call  report  data. 


Regulation  Z  generally  applies  to  “each 
individual  or  business  that  offers  or  extends  credit 
when  four  conditions  are  met:  (i)  the  credit  is 
offered  or  extended  to  consumers;  (ii)  the  offering 
or  extension  of  credit  is  done  regularly,  (iii)  the 
credit  is  subject  to  a  finance  charge  or  is  payable 
by  a  written  agreement  in  more  than  four 
installments,  and  (iv)  the  credit  is  primarily  for 
personal,  family,  or  hou.sehold  purposes.” 

§  226.1(c)(1). 


approximately  11,148  of  which  had  total 
domestic  assets  of  $175  million  or  less 
and  thus  were  considered  small  entities 
for  purposes  of  the  RFA.  Of  3,898  banks, 
523  thrifts  and  6,727  credit  unions  that 
filed  call  report  data  and  were 
considered  small  entities,  3,776  banks, 
496  thrifts,  and  4,573  credit  unions, 
totaling  8,845  institutions,  extended 
mortgage  credit.  For  purposes  of  this 
analysis,  thrifts  include  savings  banks, 
savings  and  loan  entities,  co-operative 
banks,  and  industrial  banks. 

The  Board  cannot  identify  with 
certainty  the  number  of  small  non¬ 
depository  institutions  that  would  be 
subject  to  the  proposed  rules.  Home 
Mortgage  Disclosure  Act  (HMDA) 
data  indicate  that  1,507  non-depository 
institutions  filed  HMDA  reports  in 
2008.20”  Based  on  the  small  volume  of 
lending  activity  reported  by  these 
institutions,  most  are  likely  to  be  small. 

Certain  parts  of  the  proposed  rule 
would  also  apply  to  mortgage  servicers. 
The  Board  is  not  aware,  however,  of  a 
source  of  data  for  the  number  of  small 
mortgage  servicers.  The  available  data 
are  not  sufficient  for  the  Board 
realistically  to  estimate  the  number  of 
mortgage  servicers  that  would  be  subject 
to  the  proposed  rules,  and  that  are  small 
as  defined  by  SBA. 

D.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

The  compliance  requirements  of  the 
proposed  rules  are  described  in  part  VI 
of  the  SUPPLEMENTARY  INFORMATION.  The 
effect  of  the  proposed  revisions  to 
Regulation  Z  on  small  entities  is 
unknown.  Some  small  entities  would  be 
required,  among  other  things,  to  modify 
their  notices  of  the  right  to  rescind  and 
the  processes  for  delivery  thereof  to 
comply  with  the  revised  rules.  The 
precise  costs  to  small  entities  of 
updating  their  systems  and  disclosures 
are  difficult  to  predict.  These  costs  will 
depend  on  a  number  of  unknown 
factors,  including,  among  other  things, 
the  specifications  of  the  current  systems 
used  by  such  entities  to  prepare  and 


2'”' The  8,388  lenders  (both  depository 
institutions  and  mortgage  companies)  covered  by 
HMDA  in  2008  accounted  for  the  majority  of  home 
lending  in  the  United  States.  Under  HMDA,  lenders 
use  a  “loan^iapplication  register”  (HMDA/LAR)  to 
report  information  annually  to  their  Federal 
supervisory  agencies  for  each  application  and  loan 
acted  on  during  the  calendar  year.  Only  lenders  that 
have  offices  (or,  for  non-depository  institutions, 
lenders  that  are  deemed  to  have  offices)  in 
metropolitan  areas  are  required  to  report  under 
HMDA.  However,  if  a  lender  is  required  to  report, 
it  must  report  information  on  all  of  its  home  loan 
applications  and  loan,s  in  all  locations,  including 
non-metropolitan  areas. 

20®  The  2008  HMDA  Data,  http:// 
www.federalreserve.gOv/pubs/bulletin/2010/pdf/ 
hmda08final.pdf. 


provide  disclosures  and  to  administer 
and  maintain  accounts,  the  complexity 
of  the  terms  of  credit  products  that  they 
offer,  and  the  range  of  such  product 
offerings. 

Small  entities  would  be  required  to 
provide  only  one  copy  of  the  notice  of 
the  right  to  rescind  to  consumers  at 
closing,  thus  enjoying  a  cost  savings. 

The  proposed  rules  would  also  clarify 
the  parties’  obligations  when  the  right  to 
rescind  is  asserted  after  the  initial  three 
days,  and  clarify  that  the  consumer’s 
death  and  certain  refinancings  terminate 
an  extended  right  to  rescind,  thus 
reducing  litigation  risks  and  costs  for 
small  entities.  The  proposed  rules 
would  revise  the  list  of  “material 
disclosures”  that  can  trigger  the 
extended  right  to  rescind  to  focus  on 
disclosures  that  testing  shows  are  most 
important  to  consumers,  and  establish 
accuracy  tolerances  for  certain 
disclosures,  accordingly  lowering  costs 
for  small  entities. 

Under  the  proposed  rules,  a  new 
transaction  for  purposes  of  TILA  occurs 
when  the  creditor  and  consumer  modify 
certain  key  terms,  regardless  of  State 
law  or  the  parties’  intent.  The  proposed 
rules  would  thus  increase  the  number  of 
transactions  that  require  new 
disclosures  and  potential  compliance 
with  HOEPA  rules,  raising  costs  for 
small  entities.  The  precise  costs  to  small 
entities  of  providing  more  disclosures 
are  difficult  to  predict.  These  costs 
would  be  mitigated  somewhat  by  the 
proposed  exemption  of  loan  workouts 
reached  in  a  court  proceeding,  loan 
workouts  for  borrowers  in  delinquency 
or  default,  and  certain  beneficial 
modifications  unless  fees  are  charged 
and  new  money  is  advanced. 

The  proposed  rules  would  require 
creditors  to  determine  whether  a  loan  is 
a  higher-priced  mortgage  loan  by 
comparing  the  loan’s  rate  without  third- 
party  fees  (the  “coverage  rate”)  to  the 
APOR.  The  coverage  rate  would  be 
calculated  using  the  loan’s  interest  rate 
and  the  points  and  any  other  origination 
charges  the  creditor  keeps  for  itself,  and 
so  would  be  closely  comparable  to  the 
APOR.  The  precise  costs  to  small 
entities  of  updating  their  systems  are 
difficult  to  predict.  The  proposal  would 
reduce  potential  compliance  burden  for 
all  entities,  including  small  entities,  by 
ensuring  that  prime  loans  are  not 
erroneously  classified  as  higher-priced 
loans  subject  to  the  special  protections 
in  §  226.35(a). 

The  proposed  rules  would  provide 
consumers  with  a  right  to  a  refund  of 
fees  during  the  three  business  days 
following  the  consumer’s  receipt  of  the 
early  disclosures  required  under 
§  226.19(a).  The  right  to  a  refund  would 
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likely  delay  processing  the  consumer’s 
application  until  the  three  days  expire, 
as  creditors  may  not  order  an  appraisal 
or  issue  a  rate  lock  without  charging  a 
nonrefundable  fee.  These  delays  may 
inconvenience  consumers,  but  it  is  not 
clear  that  the  delays  would  impose  costs 
on  small  entities.  Small  entities  would, 
however,  incur  costs  to  revise  their 
systems  and  train  personnel  to  comply 
with  the  right  to  a  refund.  The  precise 
costs  to  small  entities  of  updating  their 
systems  and  training  personnel  are 
difficult  to  predict.  In  addition,  the 
proposal  would  require  a  short 
disclosure  of  the  right  to  a  refund  on  the 
“Key  Questions”  disclosure  proposed  in 
the  Board’s  August  2009  Closed-End 
Proposal.  This  disclosure  would  impose 
no  additional  burden,  as  it  would  be 
included  in  the  Key  Questions 
document  published  by  the  Board  and 
would  not  require  institutions  to  tailor 
the  disclosure  to  individual 
transactions. 

The  proposed  rules  would  require 
creditors  to  provide  a  new  “Key 
Questions”  disclosure  before  a  consumer 
applies  for  a  reverse  mortgage  that 
would  explain  the  product  and  identify 
potential  risks.  The  current  TALC  rates 
required  under  §  226.33  would  be 
replaced  with  dollar  figures  for  the 
consumer’s  costs  and  how  much  they 
will  owe,  based  on  three  life 
expectancies.  The  precise  costs  to  small 
entities  of  updating  their  systems  and 
disclosures  are  difficult  to  predict. 

These  costs  will  depend  on  a  number  of 
unknown  factors,  including,  among 
other  things,  the  specifications  of  the 
current  systems  used  by  such  entities  to 
prepare  and  provide  disclosures  and  to 
administer  and  maintain  accounts,  the 
complexity  of  the  terms  of  credit 
products  that  they  offer,  and  the  range 
of  such  product  offerings.  Very  few 
small  entities  likely  offer  reverse 
mortgages,  however,  so  only  a  very 
small  number  would  be  affected  by  the 
proposed  rules  on  reverse  mortgages. 

The  proposed  prohibition  on 
conditioning  a  reverse  mortgage  on  the 
purchase  of  an  annuity  or  other 
insurance  or  financial  product  may  lead 
to  a  loss  of  revenue,  but  the  precise 
costs  are  difficult  to  ascertain.  A  safe 
harbor  would  be  available  if,  among 
other  things,  a  reverse  mortgage  is 
closed  at  least  ten  days  before  the  sale 
of  another  product.  Thus  reducing 
litigation  risks  and  compliance  costs. 
The  proposed  requirement  that 
prospective  borrowers  receive 
independent  counseling  before  a  reverse 
mortgage  is  made  may  slow  down  the 
process,  but  should  not  otherwise 
impose  costs  on  small  entities.  The 
Board  is  proposing  rules  that  would 


apply  to  advertisements  for  HECMs  and 
proprietary  reverse  mortgages^  and  to 
open-end  mortgages.  The  Board  believes 
that  these  proposed  rules  will  require 
the  same  types  of  professional  skills  and 
recordkeeping  procedures  that  are 
needed  to  comply  with  existing  TILA 
and  Regulation  Z  advertising  rules.  The 
cost  to  small  entities  will  accordingly  be 
mitigated. 

To  implement  TILA  Section  131(f)(2), 
tbe  proposed  rules  also  would  provide 
that  when  a  consumer  requests 
information  from  bis  or  ber  loan 
servicer  about  tbe  owner  of  tbe  loan,  tbe 
servicer  must  provide  certain 
information  about  the  owner  or  master 
servicer  of  the  loan  within  a  reasonable 
time,  which  generally  would  be  10 
business  days.  Although  the  precise 
costs  to  small  servicers  of  providing 
these  notices  are  difficult  to  predict,  the 
Board  does  not  anticipate  substantial 
burden  on  small  servicers  in  providing 
these  notices.  RESPA  already  provides 
consumers  with  the  right  to  obtain 
information  from  a  servicer  by  making 
a  “qualified  written  request,”  but  a 
servicer  in  that  case  has  60  days  to 
provide  the  requested  information. 

The  Board  does  not  expect,  however, 
that  requiring  loan  servicers  to  provide 
information  about  the  current  owner  or 
master  servicer  of  the  loan  in  a  shorter 
time  frame,  such  as  10  business  days, 
would  impose  a  significant  burden  on 
servicers  because  they  should  already 
possess  or  may  easily  obtain  that 
information. 

Finally,  the  proposed  rules  would 
require  creditors  to  provide  revised 
disclosures  when  offering  or  requiring  a 
credit  protection  product  in  connection 
with  a  credit  transaction.  The  revised 
disclosure  would  explain  the  product 
and  identify  potential  risks.  The  precise 
costs  to  small  entities  of  updating  their 
systems  and  disclosures  are  difficult  to 
predict. 

The  Board  believes  that  costs  of  the 
proposed  rules  as  a  whole  will  have  a 
significant  economic  effect  on  small 
entities,  including  small  mortgage 
creditors  and  servicers.  The  Board  seeks 
information  and  comment  on  any  costs, 
compliance  requirements,  or  changes  in 
operating  procedures  arising  from  the 
application  of  the  proposed  rules  to 
small  businesses. 


209 12  U.S.C.  2600  et  seq.  (implemented  by 
Regulation  X,  12  CFRpart  3500). 

210  12  U.S.C.  2605(e)(2);  24  CFR  3500.21(e). 


E.  Identification  of  Duplicative, 
Overlapping,  or  Conflicting  Federal 
Rules 

Other  Federal  Rules 

The  Board  bas  not  identified  any 
Federal  rules  that  conflict  with  tbe 
proposed  revisions  to  Regulation  Z. 

Overlap  With  RESPA 

HUD  issued  Frequently  Asked 
Questions  suggesting  that  a  creditor  may 
impose  a  nonrefundable  fee  under  the 
Real  Estate  Settlement  Procedures  Act 
(RESPA)  if  the  consumer  receives  a 
Good  Faith  Estimate  (GFE)  and 
expresses  an  intent  to  proceed  with  the 
loan  covered  by  the  GFE.^n  Under  the 
proposed  rule,  however,  the  consumer 
would  have  a  right  to  a  refund  of  all  fees 
during  the  three  business  days  following 
receipt  of  the  early  disclosures  required 
under  §  226.19(a). 

The  proposed  rules  governing  early 
disclosures  for  closed-end  reverse 
mortgages  may  overlap  with  RESPA 
requirements  that  closed-end  reverse 
mortgage  consumers  receive  a  GFE. 

RESPA  provides  consumers  with  the 
right  to  obtain  information  from  a 
servicer  by  making  as  “qualified  written 
request,”  21^  and  the  servicer  has  60  days 
to  provide  the  requested  information. 
Under  the  proposed  rule,  however, 
when  a  consumer  requests  information 
from  his  or  her  loan  servicer  about  tbe 
owner  of  the  loan,  the  servicer  must 
provide  certain  information  about  the 
owner  or  master  servicer  of  the  loan 
within  a  reasonable  time  after  the 
request,  which  generally  would  be  10 
business  days. 

Overlap  With  HUD’s  Guidance 

The  Board  recognizes  that  HUD 
issued  guidance  on  HECMs.  The  Board 
intends  that  its  proposal  be  consistent 
with  HUD’s  guidance  for  HECMs,  and 
complement  HUD’s  guidance  by 
extending  certain  protections  to 
proprietary  reverse  mortgages. 

The  Board  seeks  comment  regarding 
any  Federal  rules  that  would  duplicate, 
overlap,  or  conflict  with  the  proposed 
rules. 

F.  Identification  of  Duplicative, 
Overlapping,  or  Conflicting  State  Laws 

State  Equivalents  to  TILA  and  HOEPA 

Many  states  regulate  consumer  credit 
through  statutory  disclpsure  schemes 
similar  to  TILA.  Under  TILA  Section 


2*>  ,Veiv  RESPA  Rule  Facts  7,  available  at 
http://www.hud.gov/offices/hsg/ramh/res/ 
resparulefaqs422010.pdf. 

12  U.S.C.  2600  et  seq.  (implemented  by 
Regulation  X,  12  CFR  part  3500). 

12  U.S.C.  2605(e)(2);  24  CFR  3500.21(e). 
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111,  the  proposed  rules  would  not 
preempt  such  State  laws  except  to  the 
extent  they  are  inconsistent  with  the 
proposal’s  requirements.  15  U.S.C.  1610. 

Currently,  whether  there  is  a 
refinancing  depends  on  the  parties’ 
intent  and  State  law.  State  court 
decisions  are  the  predominant  type  of 
State  law,  and  focus  on  whether  the 
original  obligation  has  been  satisfied 
and  replaced,  or  merely  modified,  in 
order  to  determine  lien-holder  priority. 
Reliance  on  State  law  leads  to 
inconsistent  application  of  Regulation  Z 
and,  in  some  cases,  to  loopholes.  The 
proposed  rules  would  not  preempt  such 
State  laws  except  to  the  extent  they  are 
inconsistent  with  the  proposal’s 
requirements.  Id. 

'The  Board  also  is  aware  that  many 
states  regulate  “high-cost^  or  “high- 
priced”  mortgage  loans  under  laws  that 
resemble  HOEPA.  Many  of  these  State 
taws  involve  coverage  tests  that  partly 
depend  on  the  APR  of  the  transaction. 
The  proposed  rules  would  overlap  with 
these  taws  by  requiring  lenders  to 
determine  whether  a  loan  is  a  higher- 
priced  mortgage  loan  by  comparing  the 
loan’s  coverage  rate  to  the  APOR. 

Some  State  laws  deal  with  reverse 
mortgage  counseling,  cross-selling,  and 
suitability  standards,  and  with  credit 
insurance.  The  proposed  rules  would 
not  preempt  such  State  laws  except  to 
the  extent  they  are  inconsistent  with  the 
proposal’s  requirements.  Id. 

Tne  Board  seeks  comment  regarding 
any  state  or  local  statutes  or  regulations 
that  would  duplicate,  overlap,  or 
conflict  with  the  proposed  rules. 

G.  Discussion  of  Significant  Alternatives 

The  steps  the  Board  has  taken  to 
minimize  the  economic  impact  and 
compliance  burden  on  small  entities, 
including  the  factual,  policy,  and  legal 
reasons  for  selecting  the  alternatives 
adopted  and  why  each  one  of  the  other 
significant  alternatives  was  not 
accepted,  are  described  above  in  the 
SUPPLEMENTARY  INFORMATION.  The  Board 
has  provided  a  different  standard  for 
defining  higher-priced  mortgage  loans  to 
correspond  more  accurately  to  mortgage 
market  conditions,  and  exclude  from  the 
definition  some  prime  loans  that  might 
otherwise  have  been  classified  as 
higher-priced.  The  Board  believes  that 
this  standard  wilt  decrease  the 
economic  impact  of  the  proposed  rules 
on  small  entities  by  limiting  their 
compliance  costs  for  prime  loans  that 
the  Board  does  not  intend  to  cover 
under  the  higher-priced  mortgage  loan 
rules. 

The  Board  welcomes  comments  on 
any  significant  alternatives,  consistent 
with  the  requirements  of  TILA,  that 


would  minimize  the  impact  of  the 
proposed  rules  on  small  entities. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Consumer  protection. 
Federal  Reserve  System,  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Truth  in  Lending. 

Text  of  Proposed  Revisions 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions. 

New  language  is  shown  inside  bold 
arrows,  and  language  that  would  be 
deleted  is  shown  inside  bold  brackets. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
Regulation  Z,  12  CFR  part  226,  as 
follows: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604, 
1637(c)(5),  and  1639(1);  Pub.  L.  111-24  §  2, 

123  Stat.  1734. 

Subpart  A — General 

2.  Section  226.1  is  amended  by 
revising  paragraphs  (d)(5)  and  (d)(8)  to 
read  as  follows: 

§226.1  Authority,  purpose,  coverage, 
organization,  enforcement,  and  liability. 
***** 

(d)*  *  * 

(5)  Subpart  E  contains  special  rules 
for  certain  mortgage  transactions. 

Section  226.32  requires  certain 
disclosures  and  provides  limitations  for 
loans  that  have  rates  and  fees  above 
specified  amounts.  Section  226.33 
frequires]  ►contains  rules  on-^ 
disclosuresL,  including  the  total  annual 
loan  cost  rate,]  ►and  advertising*^  for 
reverse  mortgages.  Section  226.34 
prohibits  specific  acts  and  practices  in 
connection  with  mortgage  transactions 
that  are  subject  to  §  226.32.  Section 
226.35  prohibits  specific  acts  and 
practices  in  connection  with  higher- 
priced  mortgage  loans,  as  defined  in 
§  226.35(a).  Section  226.36  prohibits 
specific  acts  and  practices  in  connection 
with  credit  secured  by  a  consumer’s 
principal  dwelling.  ►Section  226.40 
prohibits  specific  acts  and  practices  in 
connection  with  reverse  mortgages.*^ 
***** 

(8)  Several  appendices  contain 
information  such  as  the  procedures  for 
determinations  about  State  laws,  state 
exemptions  and  issuance  of  staff 
interpretations,  special  rules  for  certain 
kinds  of  credit  plans,  a  fist  of 


enforcement  agencies,  and  the  rules  for 
computing  annual  percentage  rates  in 
closed-end  credit  transactions  [and 
total-annual-loan-cost  rates  for  reverse 
mortgage  transactions!. 
***** 

3.  Section  226.2  is  amended  by 
revising  paragraphs  (a)(6)  and  (a)(ll)  to 
read  as  follows: 

§226.2  Definitions  and  rules  of 
construction. 

(а)  *  *  * 

(б)  Business  day  means  a  day  on 
which  the  creditor’s  offices  are  open  to 
the  public  for  carrying  on  substantially 
all  of  its  business  functions.  However, 
for  purposes  of  rescission  under 

§§  226.15  and  226.23,  and  for  purposes 
of  ►§  226.5b(e),  §  226.9(j)(2),^ 

§  226.19(a)(l)(ii),  ►§  226.19(a)(l)(iv),^ 

§  226.19(a)(2),  §226.31, 

►§  226.33(d)(l)(ii),  §  226.33(d)(2), 

§  226.40(b)(2)^  and  §  226.46(d)(4),  the 
term  means  all  calendar  days  except 
Sundays  and  the  legal  public  holidays 
specified  in  5  U.S.C.  6103(a),  such  as 
New  Year’s  Day,  the  Birthday  of  Martin 
Luther  King,  Jr.,  Washington’s  Birthday, 
Memorial  Day,  Independence  Day, 

Labor  Day,  Columbus  Day,  Veterans 
Day,  Thanksgiving  Day,  and  Christmas' 
Day. 

***** 

(11)  Consumer  means  a  cardholder  or 
a  natural  person  to  whom  consumer 
credit  is  offered  or  extended.  However, 
for  purposes  of  rescission  under 
§§  226.15  and  226.23,  the  term  also 
includes  a  natural  person  in  whose 
principal  dwelling  a  security  interest  is 
or  will  be  retained  or  acquired,  if  that 
person’s  ownership  interest  in  the 
dwelling  is  or  will  be  subject  to  the 
security  interest.  ►For  purposes  of  the 
counseling  requirements  under 
§  226.40(b)  for  reverse  mortgages  subject 
to  §  226.33,  the  term  is -defined  in 
§  226.40(b)(7). ◄ 

***** 

4.  Section  226.4  is  amended  by 
revising  paragraphs  (d)(1),  (d)(3),  and 
(d)(4)  to  read  as  follows: 

§  226.4  Finance  charge. 

***** 

(d)  Insurance  and  debt  cancellation 
and  debt  suspension  coverage.  (1) 
Voluntary  credit  insurance  premiums. 
►Except  as  provided  in  §  226.4(g), 
premiums*^|Premiums|  for  credit  life, 
accident,  health,  or  loss-of-income 
insurance  may  be  excluded  from  the 
finance  charge  if  the  following 
conditions  are  met  ►before  the 
consumer  enrolls  in  the  credit  insurance 
policy  written  in  connection  with  the 
credit  transaction*^: 
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(i)  [The  insurance  coverage  is  not 
required  by  the  creditor,  and  this  fact  is 
disclosed  in  writing.  l^The  creditor 
clearly  and  conspicuously  in  a 
minimum  10-point  font  provides  the 
following  disclosures,  which  shall  be 
grouped  together  and  substantially 
similar  in  headings,  content,  and  format 
to  Model  Form  G— 16(A)  or  H-17(A)  in 
Appendix  G  or  H  of  this  part,  as 
applicable: 

(A)  A  heading  disclosing  the  optional 
nature  of  the  product,  together  with  the 
name  of  the  product; 

(B)  A  statement  that  the  consumer 
should  stop  to  review  the  disclosure, 
together  with  a  statement  that  the 
consumer  does  not  have  to  buy  the 
product  to  get  or  keep  the  loan  or  line 
of  credit,  as  applicable; 

(G)  A  statement  that  the  consumer 
may  visit  the  Web  site  of  the  Federal 
Reserve  Board  to  learn  more  about  the 
product,  and  a  reference  to  that  Web 
site; 

(D)  The  following  information  in  a 
tabular  and  question-and-answer  format: 

(1)  A  statement  that  if  the  consumer 
already  has  enough  insurance  or  savings 
to  pay  off  or  make  payments  on  the  debt 
if  a  covered  event  occurs,  the  consumer 
may  not  need  the  product; 

(2)  A  statement  that  other  types  of 
insurance  can  give  the  consumer  similar 
benefits  and  are  often  less  expensive; 

(3)  A  statement  of  the  maximum 
premium  or  charge  per  period,  together 
with  a  statement  that  the  cost  depends 
on  the  consumer’s  balance  or  interest 
rate,  as  applicable; 

(4)  A  statement  of  the  maximum 
benefit  amount,  together  with  a 
statement  that  the  consumer  will  be 
responsible  for  any  balance  due  above 
the  maximum  benefit  amount,  as 
applicable; 

(5)  A  statement  that  the  consumer 
meets  the  age  and  employment 
eligibility  reouirements,  as  required 
under  paragraph  (d)(l){ii)  of  this 
section; 

(6)  If  there  are  other  eligibility 
requirements  in  addition  to  age  and 
employment,  a  statement  in  bold, 
underlined  text  that  the  consumer  may 
not  receive  any  benefits  even  if  the 
consumer  purchases  the  product, 
together  with  a  statement  that  there  are 
other  requirements  that  the  consumer 
may  not  meet  and  that,  if  the  consumer 
does  not  meet  these  requirerhents,  the 
consumer  will  not  receive  any  benefits 
even  if  the  consumer  purchases  the 
product  and  pays  the  periodic  premium 
or  charge;  and 

(7)  A  statement  of  the  time  period  and 
age  limit  for  coverage; 

(E)  A  checkbox  and  a  statement  that 
the  consumer  wants  to  purchase  the 


optional  product,  together  with  a 
statement  of  the  maximum  premium  or 
charge  per  period;  and 

(F)  A  designation  for  the  consumer’s 
signature  or  initials.*^ 

(ii)  [The  premium  for  the  initial  term 
of  insurance  coverage  is  disclosed  in 
writing.  If  the  term  of  insurance  is  less 
than  the  term  of  the  transaction,  the 
term  of  insurance  also  shall  be 
disclosed.  The  premium  may  be 
disclosed  on  a  unit-cost  basis  only  in 
open-end  credit  transactions,  closed-end 
credit  transactions  by  mail  or  telephone 
under  §  226.17(g),  and  certain  closed- 
end  credit  transactions  involving  an 
insurance  plan  that  limits  the  total 
amount  of  indebtedness  subject  to 
coverage.  J^The  creditor  determines 
prior  to  or  at  the  time  of  enrollment  that 
the  consumer  meets  any  applicable  age 
or  employment  eligibility  criteria  for 
insurance  coverage;  and*^ 

(iii)  The  consumer  signs  or  initials  an 
affirmative  written  request  for  the 
insurance  after  receiving  the  disclosures 
specified  in  paragraph  (d)(l)(i)  of  this 
section,  except  as  provided  in  paragraph 
(d)(4)  of  this  section.  Any  consumer  in 
the  transaction  may  sign  or  initial  the 
request. 

***** 

(3)  Voluntary  debt  cancellation  or 
debt  suspension  fees.  ►Except  as 
provided  in  §  226.4(g),  charges-^ 
[ChargesJ  or  premiums  paid  for  debt 
.  cancellation  coverage  for  amounts 
exceeding  the  value  of  the  collateral 
securing  the  obligation  or  for  debt 
cancellation  or  debt  suspension 
coverage  in  the  event  of  the  loss  of  life, 
health,  or  income  or  in  case  of  accident 
may  be  excluded  from  the  finance 
charge,  whether  or  not  the  coverage  is 
insurance,  if  the  following  conditions 
are  met  ►before  the  consumer  enrolls 
in  the  coverage  written  in  connection 
with  the  credit  transaction*^: 

(i)  [The  debt  cancellation  or  debt 
suspension  agreement  or  coverage  is  not 
required  by  the  creditor,  and  this  fact  is 
disclosed  in  writing; 

(ii)  The  fee  or  premium  for  the  initial 
term  of  coverage  is  disclosed  in  writing. 
If  the  term  of  coverage  is  less  than  the 
term  of  the  credit  transaction,  the  term 
of  coverage  also  shall  be  disclosed.  The 
fee  or  premium  may  be  disclosed  on  a 
unit-cost  basis  only  in  open-end  credit 
transactions,  closed-end  credit 
transactions  by  mail  or  telephone  under 
§  226.17(g),  and  certain  closed-end 
credit  transactions  involving  a  debt 
cancellation  agreement  that  limits  the 
total  amount  of  indebtedness  subject  to 
coverage; 

(iii)  The  following  are  disclosed  ]► 
The  creditor  clearly  and  conspicuously 


provides  in  a  minimum  10-point  font 
the  disclosures  specified  in  paragraph 
(d)(l)(i)  of  this  section,  which  shall  be 
grouped  together  and  substantially 
similar  in  headings,  content,  and  format 
to  Model  Form  G-16(A)  or  H-17(A)  in 
Appendix  G  or  H  of  this  part,  as 
applicable,  including  a  disclosure*^,  as 
applicable,  for  debt  suspension 
coverage[;  ThatJ^that*^  the  obligation 
to  pay  loan  principal  and  interest  is 
only  suspended,  [and]  that  interest  will 
continue  to  accrue  during  the  period  of 
suspension  ►,  and  that  the  balance  will 
increase  during  the  suspension 
period*^: 

►(ii)  The  creditor  determines  prior  to 
or  at  the  time  of  enrollment  that  the 
consumer  meets  any  applicable  age  or 
employment  eligibility  criteria  for  the 
debt  cancellation  or  debt  suspension 
coverage;  and*^ 

[(iv)l^(  iii)*^  The  consumer  signs  or 
initials  an  affirmative  written  request  for 
coverage  after  receiving  the  disclosures 
specified  in  paragraph  (d)(3)(i)  of  this 
section,  except  as  provided  in  paragraph 
(d)(4)  of  this  section.  Any  consumer  in 
the  transaction  may  sign  or  initial  the 
request. 

(^4)  Telephone  purchases.  If  a 
consumer  purchases  credit  insurance  or 
debt  cancellation  or  debt  suspension 
coverage  for  an  open-end  [(not  home- 
secured)]  plan  by  telephone,  the 
creditor  must  make  the  disclosures 
under  paragraphs  (d)(l)(i)  [and  (ii)]  or 
(d)(3)(i)  ]through  (iii)]  of  this  section,  as 
applicable,  orally.  In  such  a  case,  the 
creditor  shall: 

(i)  Maintain  evidence  that  the 
consumer,  after  being  provided  the 
disclosures  orally,  affirmatively  elected 
to  purchase  the  insurance  or  coverage; 
and 

(ii)  Mail  the  disclosures  under 
paragraphs  (d)(l)(i)  [and  (ii)]  or  (d)(3)(i) 
[through  (iii)]  of  this  section,  as 
applicable,  within  three  business  days 
after  the  telephone  purchase. 
***** 

Subpart  B — Open-End  Credit 

5.  Section  226.5  is  amended  by 
revising  paragraph  (a)(l)(ii)  to  read  as 
follows; 

§226.5  General  disclosure  requirements. 

(a)  *  *  * 

(D*  *  * 

(ii)  The  creditor  shall  make  the 
disclosures  required  by  this  subpart  in 
writing,'^  in  a  form  that  the  consumer 
may  keep,”  except  that: 

(A)  The  following  disclosures  need 
not  be  written: 


^  I  Reserved  1. 
**  I  Reserved  1. 
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►(I)  Disclosures  under  §  226.6(aK3) 
of  charges  that  are  imposed  as  part  of  a 
home-equity  plan  that  are  not  required 
to  be  disclosed  under  §  226.6(a)(2)  or 
§  226, 33(c)  and  related  disclosures 
under  §  226.9(c)(l)(ii)(B)  of  charges; 

(2)^  Disclosures  under  §  226.6(b)(3) 
of  charges  that  are  imposed  as  part  of  an 
open-end  (not  home-secured)  plan  that 
are  not  required  to  be  disclosed  under 
§  226.6(b)(2)  and  related  disclosures 
under  §  226.9(c)(2)(ii)(B)  of  charges; 

►(3)  Disclosures"^  [disclosures] 
under  §  226.9(c)(2)(v);  and 

►(4)  Disclosures*^  [disclosures] 
under  §  226.9(d)  when  a  finance  charge 
is  imposed  at  the  time  of  the 
transaction. 

(B)  The  following  disclosures  need 
not  be  in  a  retainable  form: 

►(t)*^  Disclosures  that  need  not  be 
written  under  paragraph  (a)(l)(ii)(A)  of 
this  section: 

►(2)  Disclosures*^  [disclosures]  for 
credit  and  charge  card  applications  and 
solicitations  under  §  226.5a;  [home- 
emiity  disclosures  under  §  226.5b(d);] 

►(3)  The*^  [the]  alternative 
summary  billing-rights  statement  under 
§  226.9(a)(2); 

►(4)  The*^  [the]  credit  and  charge 
card  renewal  disclosures  required  under 
§  226.9(e);  and 

►(5)  The*^  [the]  payment 
requirements  under  §  226.10(b),  except 
as  provided  in  §  226.7(b)(13). 
***** 

6.  Section  226.5b,  as  proposed  to  be 
amended  on  Aug.  26,  2009  (74  FR 
43428),  is  further  amended  by  revising 
the  introductory  text  and  paragraphs  (d), 
(e),  (f)(2)  introductory  text,  and  (f)(4), 
and  adding  new  paragraph  (h)  to  read  as 
follows; 

§  226.5b  Requirements  for  home  equity 
plans. 

The  requirements  of  this  section 
apply  to  open-end  credit  plans  secured 
by  the  consumer’s  dwelling^,  except  as 
provided  in  paragraph  (i)  of  this 
section*^. 

***** 

(d)  Refund  of  fees.  A  creditor  shall 
refund  all  fees  paid  by  the  consumer  if 
any  term  required  to  be  disclosed  under 
paragraph  (b)  of  this  section  changes 
(other  than  a  change  due  to  fluctuations 
in  the  index  in  a  variable-rate  plan^,  or 
changes  to  the  disclosures  required  by  - 
§  226.33(c)(3),  (c)(5)  or  (c)(8)  due  to 
changes  in  the  type  of  payment  the 
consumer  receives,  or  verification  of  the 
apprai.sed  property  value  or  the 
consumer’s  age  ◄)  before  the  plan  is 
opened  and  the  consumer  elects  not  to 
open  the  plan. 

(e)  Imposition  of  nonre fundable  fees. 
Neither  a  creditor  nor  any  other  person 


may  impose  a  nonrefundable  fee  until 
three  business  days  after  the  consumer 
receives  the  disclosures  required  under 
paragraph  (b)  of  this  section  ►or 
§  226.33(d)(l)*^.i°‘^  If  the  disclosures 
required  under  this  section  are  mailed 
to  the  consumer,  the  consumer  is 
considered  to  have  received  them  three 
business  days  after  they  are  mailed. 

(f)  *  *  *  ‘ 

(2)  Terminate  a  plan  and  demand 
repayment  of  the  entire  outstanding 
balance  in  advance  of  the  original  term 
(except  for  reverse  mortgage^s*^ 

[  transactions]  that  are  subject  to 
paragraph  (f)(4)  of  this  section)  unless: 
***** 

(4)  For  reverse  mortgage^s*<l 
[transactions]  that  are  subject  to 

§  226.33,  terminate  a  plan  and  demand 
repayment  of  the  entire  outstanding 
balance  in  advance  of  the  original  term 
except: 

(i)  In  the  case  of  default; 

(ii)  If  the  consumer  transfers  title  to 
the  property  securing  the  note; 

(iii)  If  the  consumer  ceases  using  the 
property  securing  the  note  as  the 
primary  dwelling:  or 

(iv)  Upon  the  consumer’s  death. 
***** 

►(h)  Reverse  mortgages.  For  reverse 
mortgages  that  are  subject  to  §  226.33, 
the  creditor  must  comply  with  the 
requirements  for  open-end  reverse 
mortgages  in  §  226.33  and  not  with 
paragraphs  (a)  through  (c)  of  this 
section.*^ 

***** 

7.  Section  226.6,  as  proposed  to  be 
amended  on  August  26,  2D09  (74  FR 
43428),  is  further  amended  by  revising 
paragraphs  (a)  introductory  text,  (a)(5) 
introductory  text,  and  (a)(5)(i),  and 
§  226.6  is  also  amended  by  revising 
paragraphs  (b)(5)  introductory  text  and 
(b)(5)(i)  to  read  as  follows; 

§226.6  Account-opening  disclosures. 

(a)  Rules  affecting  home-equity  plans. 
The  requirements  of  paragraph  (a)  of 
this  section  apply  only  to  home  equity 
plans  subject  to  §  226.5b.  ►The 
requirements  of  paragraphs  (a)(1),  (a)(2), 
(a)(5)(i),  and  (a)(5)(v)  do  not  apply  to 
reverse-mortgage  transactions.*^ 
***** 

(5)  Additional  disclosures  for  home- 
equity  plans.  A  creditor  shall  disclose 
[to  the  extent  applicable]  ►or  comply 
with,  as  applicable*^: 

(i)  (Voluntary]^i?e(7Uirec(  or 
voluntary^  credit  insurance,  debt 
cancellation  ►coverage,*^  or  debt 
suspension  ^coverage^.  The 
disclosures  ►and  requirements*^  in 


Reserved. 


§226.4(d)(l)(i)[and(d)(l)(ii)] 

►through  (d)(l)(iii)*^  and  (d)(S)(i) 
through  (d)(3)(iii)^,  as  applicable,*^  if 
the  creditor  offers  optional  credit 
insurance, [or]  debt  cancellation 
►coverage*^  or  debt  suspension 
coverage  that  is  identified  in 
§  226.4(b)(7)  or  (b)(10).  ►For  required 
credit  insurance,  debt  cancellation 
coverage,  or  debt  suspension  coverage 
that  is  identified  in  §  226.4(b)(7)  or 
(b)(10),  the  creditor  shall  provide  the 
disclosures  required  in  §  226.4(d)(l)(i) 
and  (d)(3)(i),  as  applicable,  except  for 
§226.4(d)(l)(i)(A),  (B),  (D)(5),  (E)  and 
(F).^ 

***** 

(b)  *  *  * 

(5)  Additional  disclosures  for  open- 
end  (not  home-secured)  plans.  A 
creditor  shall  disclose  ►or  comply 
with,  as*^[to  the  extent]  applicable: 

(i)  IVoIuntaryi^Required  or 
voluntary^  credit  insurance,  debt 
cancellation  ^coverage~M,  or  debt 
suspension  ►coverage*^.  The 
disclosures  ►and  requirements*^  in 
§226.4(d)(l)(i)  (and 
(d)(l)(ii)]l^through  (d)(l)(iii)*^  and 
(d)(3)(i)  through  (d)(3)(iii)  ►,as. 
applicable,*^  if  the  creditor  offers 
optional  credit  insurance,  [or]  debt 
cancellation  ►coverage,*^  or  debt 
suspension  coverage  that  is  identified  in 
§  226.4(b)(7)  or  (b)(10).  ►For  required 
credit  insurance,  debt  cancellation 
coverage,  or  debt  suspension  coverage 
that  is  identified  in  §  226.4(b)(7)  or 
(b)(10),  the  creditor  shall  provide  the 
disclosures  required  in  §  226.4(d)(l)(i) 
and  (d)(3)(i),  as  applicable,  except  for 
§  226.4(d)(l)(i)(A),  (B),  (D)(5),  (E)  and 
(F).^ 

***** 

8.  Section  226.7  is  amended  by 
revising  paragraph  (a)(8)  to  read  as 
follows: 

§226.7  Periodic  statement. 
***** 

(a)  *  *  * 

(8)  Grace  period.  ►Except  for  reverse 
mortgages  that  are  subject  to  §  226.33, 
t^[T]he  date  by  which  or  the  time 
period  within  which  the  new  balance  or 
any  portion  of  the  new  balance  must  be 
paid  to  avoid  additional  finance 
charges.  If  such  a  time  period  is 
provided,  a  creditor  may,  at  its  option 
and  without  disclosure,  impose  no 
finance  charge  if  payment  is  received 
after  the  time  period’s  expiration. 
***** 

9.  Section  226.9  is  amended  by 
revising  paragraphs  (b)(1)  and  (2), 
redesignating  paragraph  (c)(l)(ii)  as 
paragraph  (c)(l)(iv)  and  revising  it, 
revising  paragraph  (c)(l)(iii),  and  adding 
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new  paragraph  (cKlKii)  to  read  as 
follows: 

§226.9  Subsequent  disclosure 
requirements. 

***** 

(b)  Disclosures  for  supplemental 
credit  access  devices  and  additional 
features.  (1)  If  a  creditor,  within  30  days 
after  mailing  or  delivering  the  account¬ 
opening  disclosures  under 

►§  ◄§  226.6(a)(l)^,^  lorl 
►6^(bK3)(ii)(A),  ►or  226.33(d)(2)  and 
(d)(4)(i),*^  as  applicable,  adds  a  credit 
feature  to  the  consumer’s  account  or 
mails  or  delivers  to  the  consumer  a 
credit  access  device,  including  but  not 
limited  to  checks  that  access  a  credit 
card  account,  for  which  the  finance 
charge  terms  are  the  same  as  those 
previously  disclosed,  no  additional 
disclosures  are  necessary.  Except  as 
provided  in  paragraph  (b)(3)  of  this 
section,  after  30  days,  if  the  creditor 
adds  a  credit  feature  or  furnishes  a 
credit  access  device  (other  than  as  a 
renewal,  resupply,  or  the  original 
issuance  of  a  credit  card)  on  the  same 
finance  charge  terms,  the  creditor  shall 
disclose,  before  the  consumer  uses  the 
feature  or  device  for  the  first  time,  that 
it  is  for  use  in  obtaining  credit  under  the 
terms  previously  disclosed. 

(2)  Except  as  provided  in  paragraph 

(b) (3)  of  this  section,  whenever  a  credit 
feature  is  added  or  a  credit  access 
device  is  mailed  or  delivered  to  the 
consumer,  and  the  finance  charge  terms 
for  the  feature  or  device  differ  from 
disclosures  previously  given,  the 
disclosures  required  by 

►§  ◄§  226.6(a)(l)^,^  lorl 
►6^(b)(3)(ii)(A),  ►or  226.33(d)(2)  and 
(d)(4)(i),'^  as  applicable,  that  are 
applicable  to  the  added  feature  or 
device  shall  be  given  before  the 
consumer  uses  the  feature  or  device  for 
the  first  time. 

***** 

(c)  Change  in  terms.  (1)  Rules 
affecting  home-equity  plans. — (i) 

Written  notice  required.  *  *  * 

►(ii)  Charges  not  covered  by 
§  226.6(a)(1)  and  (a)(2)  or  §226.33. 
Except  as  provided  in  paragraph 

(c) (l)(iv)  of  this  section,  if  a  creditor 
increases  any  component  of  a  charge  or 
provides  for  a  new  charge  required  to  be 
disclosed  under  §  226.6(a)(3)  that  is  not 
required  to  be  disclosed  in  a  tabular 
format  under  §§  226.6(a)(2)  or 
226.33(d)(4),  a  creditor  may  either,  at  its 
option: 

(A)  Comply  with  the  requirements  of 
paragraph  (c)(l)(i)  of  this  section:  or 

(B)  Provide  notice  of  the  amount  of 
the  charge  before  the  consumer  agrees  to 
or  becomes  obligated  to  pay  the  charge, 
at  a  time  and  in  a  manner  that  a 


consumer  would  be  likely  to  notice  the 
dreclosure  of  the  charge.  The  notice  may 
be  provided  orally  or  in  writing. 

(iii)  Disclosure  requirements. — (A) 
Changes  to  terms  described  in  account¬ 
opening  table.  If  a  creditor  changes  a 
term  required  to  be  disclosed  in  a 
tabular  format  pursuant  to  §§  226.6(a)(1) 
and  (a)(2),  or  226.33(d)(4)(i),  the  creditor 
must  provide  the  following  information 
on  the  notice  provided  pursuant  to 
paragraph  (c)(l)(i)  of  this  section: 

(1)  A  summary  of  the  changes  made 
to  terms  required  by  §§  226.6(a)(1)  and 

(2)  or  226.33(d)(4)(i); 

(2)  A  statement  that  changes  are  being 
made  to  the  account; 

(3)  A  statement  indicating  the 
consumer  has  the  right  to  opt  out  of 
these  changes,  if  applicable,  and  a 
reference  to  additional  information 
describing  the  opt-out  right  provided  in 
the  notice,  if  applicable: 

(4)  The  date  tne  changes  will  become 
effective;  and 

(5)  If  applicable,  a  statement  that  the 
consumer  may  find  additional 
information  about  the  summarized 
changes,  and  other  changes  to  the 
account,  in  the  notice. 

(B)  Format  requirements. — (1)  Tabular 
format'.  The  summary  of  changes 
described  in  paragraph  (c)(l)(iii)(A)(l) 
of  this  section  must  be  in  a  tabular 
format,  with  headings  and  format 
substantially  similar  to  any  of  the 
account-opening  tables  found  in  G-15 
in  Appendix  G  to  this  part,  or  for 
reverse  mortgages,  in  K-2  and  K-5  in 
Appendix  K  to  this  part.  The  table  must 
disclose  the  changed  term(s)  and 
information  relevant  to  the  change(s),  if 
that  relevant  information  is  required  by 
§§  226.6(a)(1)  and  (a)(2),  or  226.33(c) 
and  (d)(4).  The  new  terms  must  be 
described  with  the  same  level  of  detail 
as  required  when  disclosing  the  terms 
under  §  226.6(a)(2)  or  §  226.33(c). 

(2)  Notice  included  with  periodic 
statement.  If  a  notice  required  by 
paragraph  (c)(l)(i)  of  this  section  is 
included  on  or  with  a  periodic 
statement,  the  information  described  in 
paragraph  (c)(l)(iii)(A)(l)  of  this  section 
must  be  disclosed  on  the  front  of  any 
page  of  the  statement.  The  summary  of 
changes  described  in  paragraph 
(c)(l)(iii)(A)(l)  of  this  section  must 
immediately  follow  the  information 
described  in  paragraph  (c)(l)(iii)(A)(2) 
through  (c)(l)(iii)(A)(5)  of  this  section, 
and  be  substantially  similar  to  the 
format  shown  in  Sample  G-25  in 
Appendix  G  to  this  part. 

(3)  Notice  provided  separately  from 
periodic  statement.  If  a  notice  required 
by  paragraph  (c)(l)(i)  of  this  section  is 
not  included  on-or  with  a  periodic 
statement,  the  information  described  in 


paragraph  (c)(l)(iii)(A)(l)  of  this  section 
must,  at  the  creditor’s  option,  be 
disclosed  on  the  front  of  the  first  page 
of  the  notice  or  segregated  on  a  separate 
page  from  other  information  given  with 
the  notice.  The  summary  of  changes 
required  to  be  in  a  table  pursuant  to 
paragraph  (c)(l)(iii)(A)(l)  of  this  section 
may  be  on  more  than  one  page,  and  may 
use  both  the  front  and  reverse  sides,  so 
long  as  the  table  begins  on  the  front  of 
the  first  page  of  the  notice  and  there  is 
a  reference  on  the  first  page  indicating 
that  the  table  continues  on  the  following 
page.  The  summary  of  changes 
described  in  paragraph  (c)(l)(iii)(A)(l) 
of  this  section  must  immediately  follow 
the  information  described  in  paragraph 
(c)(l)(iii)(A)(2)  through  (c)(l)(iii)(A)(5) 
of  this  section,  substantially  similar  to 
the  format  shown  in  Sample  G— 25  in 
Aimendix  G  to  this  part.-^ 

►(iv)-^|(ii)|  Notice  not  required.  For 
home-equity  plans  subject  to  the 
requirements  of  §  226.5b,  a  creditor  is 
not  required  to  provide  notice  under 
this  section  when  the  change  involves  a 
reduction  of  any  component  of  a  finance 
or  other  charge  or  when  the  change 
results  from  an  agreement  involving  a 
court  proceeding.  ►Suspension  of 
credit  privileges,  reduction  of  a  credit 
limit,  or  termination  of  an  account  do 
not  require  notice  under  paragraph 
(c)(l)(i)  of  this  section,  but  must  be 
disclosed  pursuant  to  paragraph  (j)  of 
this  section."^ 

I  (iii)  Notice  to  restrict  credit.  For 
home-equity  plans  subject  to  the 
requirements  of  §  226.5b,  if  the  creditor 
prohibits  additional  extensions  of  credit 
or  reduces  the  credit  limit  pursuant  to 
§  226.5b(f)(3)(i)  or  (f)(3)(vi),  the  creditor 
shall  mail  or  deliver  written  notice  of 
the  action  to  each  consumer  who  will  be 
affected.  The  notice  must  be  provided 
not  later  than  three  business  days  after 
the  action  is  taken  and  shall  contain 
specific  reasons  for  the  action.  If  the 
creditor  requires  the  consumer  to 
request  reinstatement  of  credit 
privileges,  the  notice  also  shall  state  that 
fact.  ] 

***** 

10.  Section  226.15  is  revised  to  read 
as  follows: 

§  226.1 5  Right  of  rescission. 

(a)  Consumer’s  right  to  re.scind.  (1) 
^Coverage.-^ — (l)(i)  Except  as 
provided  in  paragraph's-^  (a)(l)(ii) 
►and  (f)-^  of  this  section,  in  a  credit 
plan  in  which  a  security  interest  is  or 
will  be  retained  or  acquired  in  a 
consumer’s  principal  dwelling,  each 
consumer  whose  ownership  interest  is 
or  will  be  subject  to  the  security  interest 
shall  have  the  right  to  rescind  ►the 
following  transactions-^:  each  credit 
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extension  made  under  the  plan;  the  plan 
when  the  plan  is  opened;  a  security 
interest  when  added  or  increased  to 
secure  an  existing  plan;  and  the  increase 
when  a  credit  limit  on  the  plan  is 
increased. 

(ii)  As  provided  in  section  125(e)  of 
the  Act,  the  consumer  does  not  have  the 
right  to  rescind  each  credit  extension 
made  under  the  plan  if  such  extension 
is  made  in  accordance  with  a  previously 
established  credit  limit  for  the  plan. 

(2)  ►Exercise  of  the  right,  (i) 

Provision  of  written  notification.^  To 
exercise  the  right  to  rescind,  the 
consumer  shall  notify  the  creditor  of  the 
rescission  by  mail  [,  telegram,]  or  other 
means  of  written  communication. 

Notice  is  considered  given  when 
mailed,  for  when  filed  for  telegraphic 
transmission,]  or,  if  sent  by  other 
means,  when  delivered  to  the 
I  creditor’s  designated  place  of 
business.  ]►  appropriate  party 
identified  in  paragraph  {a)(2)(ii)  of  this 
section  within  the  applicable  time 
period. 

(ii)  Party  the  consumer  shall  notify. 

(A)  During  the  three-business-day 
period  following  the  transaction.  To 
exercise  the  right  to  rescind  during  the 
three-business-day  period  following  the 
transaction  that  gave  rise  to  the  right  of 
rescission,  the  consumer  shall  mail  or 
deliver  written  notice  of  the  rescission 
to  the  creditor  or  the  creditor’s  agent  for 
receiving  such  notice,  as  designated  on 
the  notice  provided  by  the  creditor 
pursuant  to  paragraph  (b)  of  this  section. 
Where  no  designation  is  provided, 
mailing  or  delivering  notice  to  the 
servicer,  as  defined  in  §  226.36(c)(3), 
constitutes  delivery  to  the  creditor. 

(B)  After  the  three-business-day 
period  following  the  transaction.  To 
exercise  an  extended  right  to  rescind 
after  the  three-business-day  period 
following  the  transaction  that  gave  rise 
to  the  right  of  rescission,  the  consumer 
shall  mail  or  deliver  written  notice  of 
the  rescission  to  the  current  owner  of 
the  debt  obligation.  A  notice  of 
rescission  mailed  or  delivered  to  the 
servicer,  as  defined  in  §  226.36(c)(3), 
shall  constitute  delivery  to  the  current 
owner."^ 

(3)  ^Rescission  period,  (i)  Three 
business  days.~^  The  consumer  [may 
exercisel^has'^  the  right  to  rescind 
until  midnight  |of]  ►after^  the  third 
business  day  following  the 
►transaction-^f  occurrence]  described 
in  paragraph  (a)(1)  of  this  section  that 
gave  rise  to  the  right  of  rescission, 
delivery  of  the  notice  required  by 
paragraph  (b)  of  this  section,  or  delivery 
of  all  material  disclosures  ►required  by 


paragraph  (a)(5)  of  this  section'^,^® 
whichever  occurs  last. 

►(ii)  Unexpired  right  of  rescission. 

(A)  Up  to  three  years.^M  If  the 
[required]  notice  ►required  by 
paragraph  (b)  of  this  section  or*^  [and] 
material  disclosures  ►required  by 
paragraph  (a)(5)  of  this  section*^  are  not 
delivered,  the  right  to  rescind  shall 
expire  three  years  after  the 
►transaction*^  [occurrence]  giving 
rise  to  the  right  of  rescission,  [or]  upon 
transfer  of  all  of  the  consumer’s  interest 
in  the  property,  [or  upon]  sale  of  the 
property^,  refinancing  with  a  creditor 
other  than  the  current  holder,  or  paying 
off  of  the  obligation*^,  whichever 
occurs  first. 

►(B)  Extension  in  connection  with 
certain  administrative  proceedings."^  In 
the  case  of  certain  administrative 
proceedings,  the  rescission  period  shall 
be  extended  in  accordance  with  section 
125(f)  of  the  Act. 

(4)  ►/oint  owners.*^  When  more  than 
one  consumer  has  the  right  to  rescind, 
the  exercise  of  the  right  by  one 
consumer  shall  be  effective  as  to  all 
consumers. 

►(5)(i)  Definition  of  material 
disclosures.  For  purposes  of  this  section, 
the  term  material  disclosures  means  the 
following  disclosures  required  under 
§  226.6(a)(2)  or  §  226.33(c): 

(A)  Any  annual  percentage  rate, 
information  related  to  introductory 
rates,  and  information  related  to 
variable  rate  plans  disclosed  under 
§  226.6(a)(2)(vi)  or  §  226.33(c)(6)(i) 
except  for  the  lowest  and  highest  value 
of  the  index  in  the  past  15  years 
disclosed  under 
§226.6(a)(2)(vi)(A)(l)(vi)  or 
§226.33(c)(6)(i)(A)(l)(vi); 

(B)  The  total  of  all  one-time  fees 
imposed  by  the  creditor  and  any  third 
parties  to  open  the  plan  disclosed  under 
§  226.6(a)(2)(vii)  or  §  226.33(c)(7)(i)(A); 

(C)  Any  annual  or  other  periodic  fees 
that  may  be  imposed  by  the  creditor  for 
the  availability  of  the  plan  (including 
any  fee  based  on  account  activity  or 
inactivity),  how'  frequently  the  fee  will 
be  imposed,  and  the  annualized  amount 
of  the  fee  disclosed  under 

§  226.6(a)(2)(viii)  or  §  226.33(c)(7)(ii); 

(D)  Any  fee  that  may  be  imposed  by 
the  creditor  if  a  consumer  terminates  the 
plan  prior  to  its  scheduled  maturity 


^^►[Reserved.]'^  [The  term  material  disclosures 
means  the  information  that  must  be  provided  to 
satisfy  the  requirements  in  §  226.6  with  regard  to 
the  method  of  determining  the  finance  charge  and 
the  balance  upon  which  a  finance  charge  will  be 
imposed,  the  annual  percentage  rate,  the  amount  or 
method  of  determining  the  amount  of  any 
membership  or  participation  fee  that  may  be 
imposed  as  part  of  the  plan,  and  the  payment 
information  described  in  §226.5b(d)(5)(i)  and  (ii) 
that  is  required  under  §  226.6(e)(2).] 


disclosed  under  §  226.6(a)(2)(ix)  or 
§226.33(c)(7)(iii); 

(E)  The  length  of  the  plan,  the  length 
of  the  draw  period  and  the  length  of  any 
repayment  period  disclosed  under 
§226.6(a)(2)(v)(A); 

(F)  An  explanation  of  how  the 
minimum  periodic  payment  will  be 
determined  and  the  timing  of  the 
payments.  If  paying  only  the  minimum 
periodic  payments  may  not  repay  any  of 
the  principal  or  may  repay  less  than  the 
outstanding  balance  by  the  end  of  the 
plan,  a  statement  of  this  fact,  as  well  as 
a  statement  that  a  balloon  payment  may 
result  or  will  result,  as  applicable, 
disclosed  under  §  226.6(a)(2)(v)(B); 

(G)  If  applicable,  a  .statement  that 
negative  amortization  may  occur  and 
that  negative  amortization  increases  the 
principal  balance  and  reduces  the 
consumer’s  equity  in  the  dwelling 
disclosed  under  §  226.6(a)(2)(xvi); 

(H)  Any  limitations  on  the  number  of 
extensions  of  credit  and  the  amount  of 
credit  that  may  be  obtained  during  any 
time  period,  as  well  as  any  minimum 
outstanding  balance  and  minimum  draw 
requirements  disclosed  under 

§  226.6(a)(2)(xvii)  or  §  226.33(c)(7)(v); 

(I)  The  credit  limit  applicable  to  the 
plan  disclosed  under  §  226.6(a)(2)(xviii); 
and 

(J)  A  fee  for  insurance  described  in 
§  226.4(b)(7)  or  debt  cancellation  or 
suspension  coverage  described  in 

§  226.4(b)(10),  if  the  insurance  or  debt 
cancellation  or  suspension  coverage  is 
required  as  part  of  the  plan  as  disclosed 
under  §  226.6(a)(2)(xx). 

(ii)  Tolerances  for  accuracy  of  total  of 
all  one-time  fees  imposed  by  the  creditor 
and  any  third  parties  to  open  the  plan. 
The  total  of  all  one-time  fees  imposed 
by  the  creditor  and  any  third  parties  to 
open  the  plan  and  other  disclosures 
affected  by  the  total  shall  be  considered 
accurate  for  purposes  of  this  section  if 
the  disclosed  total  of  all  one-time  fees 
imposed  by  the  creditor  and  any  third 
parties  to  open  the  plan: 

(A)  Is  understated  by  no  more  than 
$100; or 

(B)  Is  greater  than  the  amount 
required  to  be  disclosed  under 

§  226.6(a)(2)(vii)  or  §  226.33(c)(7)(i)(A). 

(iii)  Tol&rances  for  accuracy  of  the 
credit  limit  applicable  to  the  plan.  The 
credit  limit  applicable  to  the  plan  shall 
be  considered  accurate  for  purposes  of 
this  section  if  the  disclosed  credit  limit 
applicable  to  the  plan: 

(A)  Is  overstated  by  no  more  than  V2 
of  1  percent  of  the  credit  limit 
applicable  to  the’  plan  required  to  be 
disclosed  under  §  226.6(a)(2)(xviii)  or 
$100,  whichever  is  greater;  or 
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(B)  Is  less  than  the  amount  required 
to  be  disclosed  under 
§  226.6(a)(2){xviii).-^ 

(b)  Notice  of  right  to  rescind.  ►(!) 

Who  receives  notice.^  In  any 
transaction  [or  occurrence!  subject  to 
rescission,  a  creditor  shall  deliver  [two 
copies  of  !  the  notice  of  the  right  to 
rescind  to  each  consumer  entitled  to 
rescind,  [(one  copy  to  each  if  the  notice 
is  delivered  in  electronic  form  in 
accordance  with  the  consumer  consent 
and  other  applicable  provisions  of  the  E- 
Sign  Act).  The  notice  shall  identify  the 
transaction  or  occurrence  and  clearly 
and  conspicuously  disclose  the 
following: 

(1)  The  retention  or  acquisition  of  a 
security  interest  in  the  consumer’s 
principal  dwelling. 

(2)  The  consumer’s  right  to  rescind,  as 
described  in  paragraph  (a)(1)  of  this 
section. 

(3)  Hov/  to  exercise  the  right  to 
rescind,  with  a  form  for  that  purpose, 
designating  the  address  of  the  creditor’s 
place  of  business. 

(4)  The  effects  of  rescission,  as 
described  in  paragraph  (d)  of  this 
section. 

(5)  The  date  the  rescission  period 
expires.! 

►(2)  Format  of  notice,  (i)  Grouped 
and  segregated.  The  disclosures 
required  under  paragraph  (b)(3)  of  this 
section  and  the  optional  disclosures 
permitted  under  paragraph  (b)(4)  of  this 
section  shall  appear  on  the  front  side  of 
a  one-page  document,  separate  from  all 
other  unrelated  material.  The 
disclosures  required  by  paragraph 
(b)(3)(i)-(vii)  of  this  section  shall  appear 
grouped  together  in  the  notice.  The 
disclosures  required  by  paragraph 
(b)(3)(viii)  of  this  section  shall  appear 
grouped  together  and  shall  be  segregated 
from  all  other  information  in  the  notice. 
The  notice  shall  not  contain  any  other 
information  not  directly  related  to  the 
disclosures  required  under  paragraph 
(b)(3)  of  this  section. 

(ii)  Specific  format.  The  title  of  the 
notice  shall  appear  at  the  top  of  the 
notice.  The  disclosures  required  by  . 
paragraph  (b)(3)(i)-(vii)  of  this  section 
shall  appear  beneath  the  title  and  be  in 
the  form  of  a  table.  If  the  creditor 
chooses  to  place  in  the  notice  one  or 
both  of  the  optional  disclosures 
described  in  paragraph  (b)(4)  of  this 
section,  the  text  shall  follow  the 
disclosures  required  by  paragraph 
(b)(3)(i)-(vii)  of  this  section,  but  appear 
before  the  segregated  disclosures 
required  by  paragraph  (b)(3)(viii)  of  this 
section.  If  both  statements  described  in 
paragraph  (b)(4)  of  this  section  are 
inserted,  the  statement  described  in 
paragraph  (b)(4)(i)  of  this  section  shall 


appear  before  the  statement  described  in 
paragraph  (b)(4)(ii)  of  this  section.  The 
disclosures  required  by  paragraph  (b)(3) 
of  this  section  and  any  optional 
disclosures  permitted  under  paragraph 
(b)(4)  of  this  section  must  be  given  in  a 
minimum  10-point  font.  If  the  creditor 
chooses  to  insert  an  acknowledgement 
as  described  in  paragraph  (b)(4)(ii)  of 
this  section,  the  acknowledgement  must 
be  disclosed  in  a  format  substantially 
similar  to  the  format  used  in  Model 
Form  G-5(A)  in  Appendix  G  to  this  part. 

(3)  Required  content  of  notice.  The 
creditor  shall  clearly  and  conspicuously 
disclose  the  following  information  in 
the  notice: 

(i)  Identification  of  the  transaction. 

An  identification  of  the  type  of 
transaction  giving  rise  to  the  right  of 
rescission. 

(ii)  Security  interest.  A  statement  that 
the  consumer  could  lose  his  or  her 
home  if  the  consumer  does  not  repay 
the  money  owed  under  the  obligation 
that  is  secured  by  the  home. 

(iii)  Right  to  cancel.  A  statement  that 
the  consumer  has  the  right  under 
Federal  law  to  cancel  the  transaction  on 
or  before  the  stated  date.  If  paragraph  (c) 
of  this  section  applies,  a  statement  that 
Federal  law  prohibits  the  creditor  from 
making  any  funds  (or  certain  funds,  as 
applicable)  available  to  the  consumer 
until  after  the  stated  date. 

(iv)  Fees.  A  statement  that,  if  the 
consumer  cancels,  the  creditor  will  not 
charge  the  consumer  a  cancellation  fee 
and  will  refund  any  fees  the  consumer 
paid  in  connection  with  the  transaction 
giving  rise  to  the  right  of  rescission. 

(v)  Effect  of  cancellation  on  existing 
line  of  credit.  As  applicable,  the 
following  statements: 

(A)  A  statement  that  if  the  consumer 
cancels  the  transaction  giving  rise  to  the 
right  of  rescission,  all  of  the  terms  of  the 
consumer’s  current  line  of  credit  with 
the  creditor  will  still  apply; 

(B)  A  statement  that  the  consumer 
will  still  owe  the  creditor  the  current 
balance;  and 

(C)  Except  for  a  reverse  mortgage,  if 
some  or  all  of  that  money  is  secured  by 
the  home,  a  statement  that  the  consumer 
could  lose  his  or  her  home  if  the 
consumer  does  not  repay  the  money  that 
is  secured  by  the  home. 

(vi)  How  to  cancel.  The  name  and 
postal  address  for  regular  mail  of  the 
creditor  or  its  agent  and  a  statement  that 
the  consumer  may  cancel  by  submitting 
the  form  located  at  the  bottom  of  the 
notice  to  the  address  provided. 

(vii)  Deadline  to  cancel.  The  calendar 
date  on  which  the  three-business-day 
rescission  period  expires,  together  with 
a  statement  that  the  right  to  cancel  the 
transaction  may  extend  beyond  this  date 


and  in  that  case  the  consumer  must 
submit  the  form  located  at  the  bottom  of 
the  notice  to  either  the  current  owner  of 
the  line  of  credit  or  the  person  to  whom 
the  consumer  sends  his  or  her 
payments.  If  the  creditor  cannot  provide 
an  accurate  calendar  date  on  which  the 
three-business-day  rescission  period 
expires,  the  creditor  must  provide  the 
calendar  date  on  which  it  reasonably 
and  in  good  faith  expects  the  three- 
husiness-day  period  for  rescission  to 
expire.  If  the  creditor  provides  a  date  in 
the  notice  that  gives  the  consumer  a 
longer  period  within  which  to  rescind 
than  the  actual  period  for  rescission,  the 
notice  shall  be  deemed  to  comply  with 
this  paragraph,  as  long  as  the  creditor 
permits  the  consumer  to  rescind 
through  the  end  of  the  date  in  the 
notice.  If  the  creditor  provides  a  date  in 
the  notice  that  gives  the  consumer  a 
shorter  period  within  which  to  rescind 
than  the  actual  period  for  rescission,  the 
creditor  shall  be  deemed  to  comply.with 
the  requirement  in  this  paragraph  if  the 
creditor  notifies  the  consumer  that  the 
deadline  in  the  first  notice  of  the  right 
of  rescission  has  changed  and  provides 
a  second  notice  to  the  consumer  stating 
that  the  consumer’s  right  to  rescind 
expires  on  a  calendar  date  which  is 
three  business  days  from  the  date  the 
consumer  receives  the  second  notice. 

(viii)  Form  for  consumer’s  exercise  of 
right.  A  form  that  the  consumer  may  use 
to  exercise  the  right  of  rescission,  which 
includes  spaces  for  entry  of  the 
consumer’s  name  and  property  address. 
At  a  creditor’s  option,  the  creditor  may 
pre-print  on  the  form  the  consumer’s 
name,  property  address  and  account 
number,  but  may  not  request  that  or 
require  the  consumer  to  provide  the 
account  number. 

(4)  Optional  content  of  notice. 

(i)  Exercise  of  right  by  joint  owners.  At 
a  creditor’s  option,  a  statement  that  joint 
owners  may  have  the  right  to  rescind 
and  that  a  rescission  by  one  owner  is 
effective  for  all  owners. 

(ii)  Acknowledgement  of  receipt.  At  a 
creditor’s  option,  a  statement  the 
consumer  may  use  to  acknowledge 
receipt  of  the  notice. 

(5)  Time  of  providing  notice.  The 
notice  required  by  paragraph  (b)  of  this 
section  shall  be  provided  before  the 
transaction  that  gives  rise  to  the  right  of 
rescission. 

(6)  Proper  form  of  notice.  A  creditor 
satisfies  the  disclosure  requirements  of 
paragraph  (b)(3)  of  this  section  if  it 
provides  the  model  form  in  Appendix  G 
of  this  part,  or  a  substantially  similar 
notice,  which  is  properly  completed 
with  the  disclosures  required  by 
paragraph  (b)(3)  of  this  section.*^ 
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(c)  Delay  of  creditor’s  performance. 
Unless  a  consumer  waives  the  right  to 
rescind  under  paragraph  (e)  of  this 
section,  no  money  shall  be  disbursed 
other  than  in  escrow,  no  services  shall 
be  performed,  and  no  materials 
delivered  until  after  the  rescission 
period  has  expired  and  the  creditor  is 
reasonably  satisfied  that  the  consumer 
has  not  rescinded.  A  creditor  does  not 
violate  this  section  if  a  third  party  with 
no  knowledge  of  the  event  activating  the. 
rescission  right  does  not  delay  in 
providing  materials  or  services,  as  long 
as  the  debt  incurred  for  those  materials 
or  services  is  not  secured  by  the 
property  subject  to  rescission. 

(dj^ll)-^  Effects  of  rescission 
^prior  to  the  creditor  disbursing  funds. 
This  paragraph  applies  if  the  creditor 
has  not,  directly  or  indirectly  through  a 
third  party,  disbursed  money  or 
delivered  property,  and  the  consumer’s 
right  to  rescind  has  not  expired.*^ 
[(l)]^(i)  Effect  of  consumer’s  notice 
of  rescission.-^  When  a  consumer 
Irescinds  a  transactionl^provides  a 
notice  of  rescission  to  a  creditor  the 
security  interest  giving  rise  to  the  right 
of  rescission  becomes  void  and  the 
consumer  shall  not  be  liable  for  any 
amount,  including  any  finance  charge. 

C(2)l^{ii)  Creditor’s  obligations.-^ 
Within  20  calendar  days  after  receipt  of 
a  [notice  of  rescission,  the  creditor  shall 
return  any  money  or  property  that  has 
been  given  to  anyonej^consumer’s 
notice  of  rescission,  the  creditor  shall 
return  to  the  consumer  any  money  that 
the  consumer  has  given  to  the  creditor 
or  a  third  party*^  in  connection  with 
the  transaction  and  shall  take  [any 
action!  ►whatever  steps  are-^ 
necessary  to  [reflect  the  termination  of 
thel^terminate  its*^  security  interest. 

[(3)  If  the  creditor  has  delivered  any 
money  or  property,  the  consumer  may 
retain  possession  until  the  creditor  has 
met  its  obligation  under  paragraph  {d)(2) 
of  this  section.  When  the  creditor  has 
complied  with  that  paragraph,  the 
consumer  shall  tender  the  money  or 
property  to  the  creditor  or,  where  the 
latter  would  be  impracticable  or 
inequitable,  tender  its  reasonable  value. 
At  the  consumer’s  option,  tender  of 
property  may  be  made  at  the  location  of 
the  property  or  at  the  consumer’s 
residence.  Tender  of  money  must  be 
made  at  the  creditor’s  designated  place 
of  business.  If  the  creditor  does  not  take 
possession  of  the  money  or  property 
within  20  calendar  days  after  the 
consumer’s  tender,  the  consumer  may 
keep  it  without  further  obligation. 

(4)  The  procedures  outlined  in 
paragraphs  (d)(2)  and  (3)  of  this  section 
may  be  modified  by  court  order.! 


►(2)  Effects  of  rescission  after  the 
creditor  disburses  funds.  This  paragraph 
applies  if  the  creditor  has,  directly  or 
indirectly  through  a  third  party, 
disbursed  money  or  delivered  property, 
and  the  consumer’s  right  to  rescind  has 
not  expired  under  §  226.15(a)(3)(ii). 

(i)  Effects  of  rescission  if  the  parties 
are  not  in  a  court  proceeding.  This 
paragraph  applies  if  the  creditor  and 
consumer  are  not  in  a  court  proceeding. 

(A)  Creditor’s  acknowledgment  of 
receipt.  Within  20  calendar  days  after 
receipt  of  a  consumer’s  notice  of 
rescission,  the  creditor  shall  mail  or 
deliver  to  the  consumer  a  written 
acknowledgment  of  receipt  of  the 
consumer’s  notice,  which  shall  include 
a  written  statement  of  whether  the 
creditor  will  agree  to  cancel  the 
transaction. 

(B)  Creditor’s  written  statefnent.  If  the 
creditor  agrees  to  cancel  the  transaction, 
the  creditor’s  acknowledgment  of 
receipt  shall  contain  a  written 
statement,  which  provides: 

(1)  As  applicable,  the  amount  of 
money  or  a  description  of  the  property 
that  the  creditor  will  accept  as  the 
consumer’s  tender; 

(2)  A  reasonable  date  by  which  the 
consumer  may  tender  the  money  or 
property  described  in  paragraph 

(d)(2)(i)(B)(I):and 

(3)  That  within  20  calendar  days  after 
receipt  of  the  consumer’s  tender,  the 
creditor  will  take  whatever  steps  are 
necessary  to  terminate  its  security 
interest. 

(C)  Consumer’s  response.  (I)  Tender 
of  money.  This  paragraph  applies  if  the 
creditor  disbursed  money  to  the 
consumer.  A  consumer  may  respond  by 
tendering  to  the  creditor  the  money 
described  in  the  written  statement  by 
the  date  stated  in  the  written  statement. 
Tender  of  money  may  be  made  at  the 
creditor’s  designated  place  of  business, 
or  any  reasonable  location  specified  in 
the  creditor’s  written  statement. 

(2)  Tender  of  property.  This  paragraph 
applies  if  the  creditor  delivered 
property  to  the  consumer.  A  consumer 
may  respond  by  tendering  to  the 
creditor  the  property  described  in  the 
written  statement  by  the  date  stated  in 
the  written  statement.  Where  this  tender 
would  be  impracticable  or  inequitable, 
the  consumer  may  tender  the  property’s 
reasonable  value.  At  the  consumer’s 
option,  tender  of  property  may  be  made 
at  the  location  of  the  property  or  at  the 
consumer’s  residence. 

(D)  Creditor’s  security  interest.  Within 
20  calendar  days  after  receipt  of  the 
consumer’s  tender,  the  creditor  shall 
take  whatever  steps  are  necessary  to 
terminate  its  security  interest. 


(ii)  Effects  of  rescission  in  a  court  ■ 
proceeding.  This  paragraph  applies  if 
the  creditor  and  consumer  are  in  a  court 
proceeding,  and  the  consumer’s  right  to 
rescind  has  not  expired  as  provided  in 
paragraph  15(a)(3)(ii)  of  this  section. 

(A)  Consumer’s  obligation.  (2)  Tender 
of  money.  This  paragraph  applies  if  the 
creditor  disbursed  money  to  the 
consumer.  After  the  creditor  receives 
the  consumer’s  notice  of  rescission,  the 
consumer  shall  tender  to  the  creditor 
the  principal  balance  then  owed  less 
any  amounts  the  consumer  has  given  to 
the  creditor  or  a  third  party  in 
connection  with  the  transaction.  Tender 
of  money  may  be  made  at  the  creditor’s 
designated  place  of  business,  or  other 
reasonable  location. 

(2)  Tender  of  property.  This  paragraph 
applies  if  the  creditor  delivered 
property  to  the  consumer.  After  the 
creditor  receives  the  consumer’s  notice 
of  rescission,  the  consumer  shall  tender 
the  property  to  the  creditor,  or  where 
this  tender  would  be  impracticable  or 
inequitable,  tender  its  reasonable  value. 
At  the  consumer’s  option,  tender  of 
property  may  be  made  at  the  location  of 
the  property  or  at  the  consumer’s 
residence. 

(3)  Effect  of  non-possession.  If  the 
creditor  does  not  take  possession  of  the 
money  or  property  within  20  calendar 
days  after  the  consumer’s  tender,  the 
consumer  may  keep  it  without  further 
obligatign. 

(B)  Creditor’s  obligation.  Within  20 
calendar  days  after  receipt  of  the 
consumer’s  tender,  the  creditor  shall 
take  whatever  steps  are  necessary  to 
terminate  its  security  interest.  If  the 
consumer  tendered  property,  the 
creditor  shall  return  to  the  consumer 
any  amounts  the  consumer  has  given  to 
the  creditor  or  a  third  party  in 
connection  with  the  transaction. 

(C)  Judicial  modification.  The 
procedures  outlined  in  paragraphs 
(d)(2)(ii)(A)  and  (B)  of  this  section  may 
be  modified  by  a  court. 

(e)  Consumer’s  waiver  of  right  to 
rescind.  [(!)!  The  consumer  may 
modify  or  waive  the  right  to  rescind^, 
after  delivery  of  the  notice  required  by 
paragraph  (b)  of  this  section  and  the 
disclosures  required  by  §  226.6,-^  if  the 
consumer  determines  that  the 
[extension  of  credit  is  needed!^  loan 
proceeds  are  needed  during  the 
rescission  period"^  to  meet  a  bona  fide 
personal  financial  emergency.  To 
modify  or  waive  the  right,  [the 
consumer!^  each  consumer  entitled  to 
rescind-^  shall  give  the  creditor  a  dated 
written  statement  that  describes  the 
emergency,  specifically  modifies  or 
waives  the  right  to  rescind,  and  bears 
the  ►consumer’s'^  signature[  of  all  the 
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consumers  entitled  to  rescindl.  Printed 
forms  for  this  purpose  are  prohibited!, 
except  as  provided  in  paragraph  (e)(2)  of 
this  section]. 

!(2)  The  need  of  the  consumer  to 
obtain  funds  immediately  shall  be 
regarded  as  a  bona  fide  personal 
financial  emergency  provided  that  the 
dwelling  securing  the  extension  of 
credit  is  located  in  an  area  declared 
during  June  through  September  1993, 
pursuant  to  42  U.S.C.  5170,  to  be  a 
major  disaster  area  because  of  severe 
storms  and  flooding  in  the  Midwest.^®^ 

In  this  instance,  creditors  may  use 
printed  forms  for  the  consumer  to  waive 
the  right  to  rescind.  This  exemption  to 
paragraph  (e)(1)  of  this  section  shall 
expire  one  year  from  the  date  an  area 
was  declared  a  major  disaster. 

(3)  The  consumer’s  need  to  obtain 
funds  immediately  shall  be  regarded  as 
a  bona  fide  personal  financial 
emergency  provided  that  the  dwelling 
securing  the  extension  of  credit  is 
located  in  an  area  declared  during  June 
through  September  1994  to  be  a  major 
disaster  area,  pursuant  to  42  U.S.C. 

5170,  because  of  severe  storms  and 
flooding  in  the  South.^f*^  In  this 
instance,  creditors  may  use  printed 
forms  for  the  consumer  to  waive  the 
right  to  rescind.  This  exemption  to 
paragraph  (e)(1)  of  this  section  shall 
expire  one  year  from  the  date  an  area 
was  declared  a  major  disaster. 

(4)  The  consumer’s  need  to  obtain 
funds  immediately  shall  be  regarded  as 
a  bona  fide  personal  financial 
emergency  provided  that  the  dwelling 
securing  the  extension  of  credit  is 
located  in  an  area  declared  during 
October  1994  to  be  a  major  disaster  area, 
pursuant  to  42  U.S.C.  5170,  because  of 
severe  storms  and  flooding  in  Texas. 

In  this  instance,  creditors  may  use 
printed  forms  for  the  consumer  to  waive 
the  right  to  rescind.  This  exemption  to 
paragraph  (e)(1)  of  this  section  shall 
expire  one  year  from  the  date  an  area 
was  declared  a  major  disaster.] 

(f)  Exempt  transactions.  The  right  tb 
rescind  does  not  apply  to  the  following: 

(1)  A  residential  mortgage  transaction. 

(2)  A  credit  plan  in  which  a  state 
agency  is  a  creditor. 


pea  A  list  of  the  affected  areas  will  be  maintained 
by  the  Board.  1 

(36b  A  list  of  the  affected  areas  will  be  maintained 
and  published  by  the  Board.  Such  areas  now 
include  parts  of  Alabama,  Florida,  and  Georgia,! 

|3Bc  A  list  of  the  affected  areas  will  be  maintained 
and  published  by  the  Board,  Such  areas  now 
include  the  following  counties  in  Texas:  Angelina, 
Au.stin,  Bastrop,  Brazos,  Brazoria,  Burleson, 
Chambers,  Fayette,  Fort  Bend,  Galveston,  Grimes, 
Hardin,  Harris,  Houston,  Jackson,  Jasper,  Jefferson, 
Lee,  Liberty,  Madison,  Matagorda,  Montgomery, 
Nacagdoches,  Orange,  Polk,  San  Augustine,  San 
Jacinto,  Shelby,  Trinity,  Victoria,  Washington, 
Waller,  Walker,  and  VVharton.J 


11.  Section  226,16  is  amended  by  i” 
revising:  paragraph  (d)(6),  and  adding 
paragraphs  (d)(7)  through  (13)  to  read  as 
follows: 

§226.16  Advertising. 

*  ★  *  *  ★ 

(d)  *  *  * 

(6)  Promotional  rates  and  payments. 

(i)  Definitions.  The  following  definitions 
apply  for  purposes  of  paragraph  (d)(6)  of 
this  section: 

(A)  Promotional  rate.  The  term 
“promotional  rate”  means,  in  a  variable- 
rate  plan,  any  annual  percentage  rate 
that  is  not  based  on  the  index  and 
margin  that  will  be  used  to  make  rate 
adjustments  under  the  plan,  if  that  rate 
is  less  than  a  reasonably  current  annual 
percentage  rate  that  would  be  in  effect 
under  the  index  and  margin  that  will  be 
used  to  make  rate  adjustments  under  the 
plan. 

(B)  Promotional  payment.  The  term 
“promotional  payment”  means: 

(1)  For  a  variable-rate  plan,  any 
minimum  payment  applicable  for  a 
promotional  period  that  [: 

(1)  Is  not  derived  by  applying  the 
index  and  margin  to  the  outstanding 
balance  when  such  index  and  margin 
will  be  used  to  determine  other 
minimum  payments  under  the  plan;  and 

(ii)  Is]  ►is-^  less  than  other 
minimum  payments  under  the  plan 
derived  by  applying  a  reasonably 
current  index  and  margin  that  will  be 
used  to  determine  the  amount  of  such 
payments,  given  an  assumed  balance. 

(2)  For  a  plan  other  than  a  variable- 
rate  plan,  any  minimum  payment 
applicable  for  a  promotional  period  if 
that  payment  is  less  than  other 
payments  required  under  the  plan  given 
an  assumed  balance. 

(C)  Promotional  period.  A 
“promotional  period”  means  a  period  of 
time,  less  than  the  full  term  of  the  loan, 
that  the  promotional  rate  or  promotional 
payment  may  be  applicable. 

(ii)  Stating  the  promotional  period 
and  post-promotional  rate  or  payments. 
If  any  annual  percentage  rate  that  may 
be  applied  to  a  plan  is  a  promotional 
rate,  or  if  any  payment  applicable  to  a 
plan  is  a  promotional  payment,  the 
following  must  be  disclosed  in  any 
advertisement,  other  than  television  or 
radio  advertisements,  in  a  clear  and 
conspicuous  manner  with  equal 
prominence  and  in  close  proximity  to 
each  listing  of  the  promotional  rate  or 
payment: 

(A)  The  period  of  time  during  which 
the  promotional  rate  or  promotional 
payment  will  apply; 

(B)  In  the  case  of  a  promotional  rate, 
any  annual  percentage  rate  that  will 
apply  under  the  plan.  If  such  rate  is 


variable,  the  annual  percentage  rate 
must  bd  disclosed  in  accordance  with 
the  accuracy  standards  in  §§  226.5b  or 
226.16(b)(l)(ii)  as  applicable;  and 

(C)  In  the  case  of  a  promotional 
payment,  the  amounts  and  time  periods 
of  any  payments  that  will  apply  under 
the  plan  ►given  the  same  assumed 
balance"^.  In  variable-rate  transactions, 
payments  that  will  be  determined  based 
on  application  of  an  index  and  margin 
shall  he  disclosed  based  on  a  reasonably 
current  index  and  margin. 

(iii)  Envelope  excluded.  The 
requirements  in  paragraph  (d)(6)(ii)  of 
this  section  do  not  apply  to  an  envelope 
in  which  an  application  or  solicitation 
is  mailed,  or  to  a  banner  advertisement 
or  pop-up  advertisement  linked  to  an 
application  or  solicitation  provided 
electronically. 

►(7)  Misleading  advertising  of  “fixed” 
rates  and  payments.  An  advertisement 
may  not  use  the  word  “fixed”  to  refer  to 
rates,  payments,  or  the  plan  in  an 
advertisement  for  a  variable-rate  plan  or 
other  plan  where  the  payment  may 
increase,  unless: 

(i)  In  the  case  of  an  advertisement 
solely  for  one  or  more  variable-rate 
plans: 

(A)  The  phrase  “variable  rate”  appears 
in  the  advertisement  before  the  first  use 
of  the  word  “fixed”  and  is  at  least  as 
conspicuous  as  any  use  of  the  word 
“fixed”  in  the  advertisement;  and 

(B)  Each  use  of  the  word  “fixed”  to 
refer  to  a  rate  or  payment  is 
accompanied  by  an  equally  prominent 
and  closely  proximate  statement  of  the 
time  period  for  which  the  rate  or 
payment  is  fixed,  and  the  fact  that  the 
rate  may  vary  or  the  payment  may 
increase  after  that  period; 

(ii)  In  the  case  of  an  advertisement 
solely  for  non-variable-rate  plans  where 
the  payment  may  increase,  each  use  of 
the  word  “fixed”  to  refer  to  the  payment 
is  accompanied  by  an  equally 
prominent  and  closely  proximate 
statement  of  the  time  period  for  which 
the  payment  is  fixed,  and  the  fact  that 
the  payment  may  increase  after  that 
period;  or 

(iii)  In  the  case  of  an  advertisement 
for  both  variable-rate  plans  and  non¬ 
variable-rate  plans: 

(A)  The  phrase  “variable  rate”  appears 
in  the  advertisement  with  equal 
prominence  to  any  use  of  the  word 
“fixed;”  and 

(B)  Each  use  of  the  word  “fixed”  to 
refer  to  a  rate,  payment,  or  the  plan 
either  refers  solely  to  the  plans  for 
which  the  rate  is  fixed  for  the  term  of 
the  plan  and  complies  with  paragraph 
(d)(7)(ii)  of  this  section,  if  applicable,  or 
if  it  refers  to  the  variable-rate  plans,  is 
accompanied  by  an  equally  prominent 
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and  closely  proximate  statement  of  the 
time  period  for  which  the  rate  or 
payment  is  fixed,  and  the  fact  that  the 
rate  may  vary  or  the  payment  may 
increase  after  that  period. 

(8)  Misleading  comparisons  in 
advertisements.  An  advertisement  may 
not  make  any  comparison  between 
actual  or  hypothetical  credit  payments 
or  rates  and  any  payment  or  rate  that 
will  be  available  under  the  advertised 
plan  for  a  period  less  than  the  full  term 
of  the  plan,  unless: 

(i)  In  general.  The  advertisement 
includes  a  clear  and  conspicuous 
comparison  of  the  actual  or  hypothetical 
payments  or  rates  to  any  payments  and 
rates  that  will  apply  under  the 
advertised  plan,  in  accordance  with 
paragraph  (d)(6){iil  of  this  section;  and 

(ii)  Application  to  variable-rate 
transactions.  If  the  advertisement  is  for 
a  variable-rate  transaction,  and  the 
advertised  payment  or  rate  is  based  on 
the  index  and  margin  that  will  be  used 
to  make  subsequent  rate  or  payment 
adjustments  over  the  term  of  the  plan, 
the  advertisement  includes  an  equally 
prominent  statement  in  close  proximity 
to  the  payment  or  rate  that  the  payment 
or  rate  is  subject  to  adjustment  and  the 
time  period  when  the  first  adjustment 
will  occur. 

(9)  Misrepresentations  about 
government  endorsement.  An 
advertisement  may  not  make  any 
statement  in  an  advertisement  that  the 
plan  offered  is  a  “government  loan 
program,”  “government-supported  loan,” 
or  is  otherwise  endorsed  or  sponsored 
by  any  Federal,  state,  or  local 
government  entity,  unless  the 
advertisement  is  for  a  credit  program 
that  is,  in  fact,  endorsed  or  sponsored  by 
a  Federal,  state,  or  local  government 
entity. 

(10)  Misleading  use  of  the  current 
creditor’s  name.  An  advertisement  may 
not  use  the  name  of  the  consumer’s 
current  creditor  in  an  advertisement  that 
is  not  sent  by  or  on  behalf  of  the 
consumer’s  current  creditor,  unless  the 
advertisement: 

(i)  Discloses  with  equal  prominence 
the  name  of  the  creditor  or  other  person 
making  the  advertisement:  and 

(11)  Includes  a  clear  and  conspicuous 
statement  that  the  creditor  or  other 
person  making  the  advertisement  is  not 
associated  with,  or  acting  on  behalf  of, 
the  consumer’s  current  creditor. 

(11)  Misleading  claims  of  debt 
elimination.  An  advertisement  may  not 
make  any  misleading  claim  in  an 
advertisement  that  the  plan  offered  will 
eliminate  debt  or  result  in  a  waiver  or 
forgiveness  of  a  consumer’s  existing 
loan  terms  with,  or  obligations  to, 
another  creditor. 


(12)  Misleading  usb  of  the  term' 
“counselor.^  An  advertisement  may  not 
use  the  term  “counselor”  in  an 
advertisement  to  refer  to  a  for-profit 
broker  or  creditor,  its  employees,  or 
persons  working  for  the  broker  or 
creditor  that  are  involved  in  offering, 
originating  or  selling  home-equity  plans. 

(13)  Misleading  foreign-language 
advertisements.  An  advertisement  may 
not  provide  information  about  some 
trigger  terms  or  required  disclosures, 
such  as  a  promotional  rate  or  payment, 
only  in  a  foreign  language  in  an 
advertisement,  but  provide  information 
about  other  trigger  terms  or  required 
disclosures,  such  as  information  about 
the  fully-indexed  rate  or  fully 
amortizing  payment,  only  in  English  in 
the  same  advertisement.*^ 
***** 

Subpart  C — Closed-End  Credit 

12.  Section  226.18  is  amended  by 
revising  the  introductory  text  and 
paragraph  (n)  to  read  as  follows: 

§  226.18  Content  of  disclosures. 

For  each  transaction,  the  creditor 
shall  disclose  the  following  information 
or  comply  with  the  following 
requirements,  as  applicable  ►,  except 
that  for  each  transaction  secured  by  real 
property  or  a  dwelling,  the  creditor  shall 
make  the  disclosures  required  by 
§  226.38^: 

***** 

(n)  Insurance  ►,*^  land]  debt 
cancellation^,  and  debt  suspension.-^ 
[The  items  required  by  §  226.4(d)  in 
order  to  exclude  certain  insurance 
premiums  and  debt  cancellation  fees 
from  the  finance  charge.]  ►The 
disclosures  and  requirements  of 
§§  226.4(d)(l)(i)  through  (d)(l)(iii)  and 
(d)(3)(i)  through  (d)(3)(iii),  as  applicable, 
if  the  creditors  offers  optional  credit 
insurance,  debt  cancellation  coverage, 
or  debt  suspension  coverage  that  is 
identified  in  §  226.4(b)(7)  or  (b)(10).  For 
required  credit  insurance,  debt 
cancellation  coverage,  or  debt 
suspension  coverage  that  is  identified  in 
§  226.4(b)(7)  or  (b)(10),  the  creditor  shall 
provide  the  disclosures  required  in 
§§  226.4(d)(l)(i)  and  (d)(3)(i),  as 
applicable,  except  for 
§§  226.4(d)(l)(i)(A),  (B),  (D)(5),  (E)  and 
(F).^ 

***** 

13.  Section  226.19  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  adding  introductory  text, 
reserving  paragraph  (d),  and  adding 
paragraph  (e)  to  read  as  follows: 


§226.19 '  [Certain  mortgage  and  variable- 
rate  transactions.  [►Early  disclosures  and 
adjustable-rate  disclosures  for  transactions 
secured  by  real  property  or  a  dwelling. 

In  connection  with  a  closed-end 
transaction  secured  by  real  property  or 
a  dwelling,  subject  to  paragraph  (a)(4)  of 
this  section,  the  following  requirements 
shall  apply:*^ 

(a)  Mortgage  transactions  {subject  to 
RESPA^ — ^(l)(i)  Time  of  ^good  faith 
estimates  of^  disclosures.  fin  a 
mortgage  transaction  subject  to  the  Real 
Estate  Settlement  Procedures  Act  (12 
U.S.C.  2601  et  seq.)  that  is  secured  by 
the  consumer’s  dwelling,  other  than  a 
home  equity  line  of  credit  subject  to 
§  226.5b  or  mortgage  transaction  subject 
to  paragraph  {a)(5)  of  this  section, 
t]^T^he  creditor  shall  make  good 
faith  estimates  of  the  disclosures 
required  by  [§  226.18]^§  226.38*^  and 
shall  deliver  or  place  them  in  the  mail 
not  later  than  the  third  business  day 
after  the  creditor  receives  the 
consumer’s  written  application. 

(ii)  Imposition  of  fees.  Except  as 
provided  in  paragraph  (a)(l)(iii)  of  this 
section,  neither  a  creditor  nor  any  other 
person  may  impose  a  fee  on  a  consumer 
in  connection  with  the  consumer’s 
application  for  a  mortgage  transaction 
subject  to  paragraph  (a)(l)(i)  of  this 
section  before  the  consumer  has 
received  the  disclosures  required  by 
paragraph  (a)(l)(i)  of  this  section.  If  the 
disclosures  are  mailed  to  the  consumer 
►or  delivered  to  the  consumer  by 
means  other  than  delivery  in  person*^, 
the  consumer  is  considered  to  have 
received  them  three  business  days  after 
they  are  mailed  ►or  delivered*^. 

(iii)  Exception  to  fee  restriction.  A 
creditor  or  other  person  may  impose  a 
fee  for  obtaining  the  consumer’s  credit 
history  before  the  consumer  has 
received  the  disclosures  required  by 
paragraph  (a)(l)(i)  of  this  section, 
provided  the  fee  is  bona  fide  and 
reasonable  in  amount. 
►Notwithstanding  paragraph  (a)(l)(iv) 
of  this  section,  a  bona  fide  and 
reasonable  fee  paid  for  obtaining  a 
consumer’s  creditor  history  need  not  be 
refundable.*^ 

►(iv)  Imposition  of  nonrefundable 
fees.  Neither  a  creditor  nor  any  other 
person  may  impose  a  nonrefundable  fee 
for  three  business  days  after  a  consumer 
receives  the  disclosures  required  by 
paragraph  (a)(l)(i)  of  this  section.  A 
creditor  or  other  person  shall  refund  any 
fee  paid  by  a  consumer  within  three 
business  days  after  receiving  those 
disclosures,  upon  the  consumer’s 
request.  This  paragraph  (a)(l)(iv)  applies 
only  to  a  refund  request  made  by  the 
consumer  within  three  business  days 
after  receiving  the  early  disclosures  and 
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only  if  the  consumer  decides  not  to 
enter  into  the  transaction; 

(v)  Counseling  fee.  If  housing  or  credit 
counseling  is  required  by  applicable 
law,  a  bona  fide  and  reasonable  charge 
imposed  by  a  counselor  or  counseling 
agency  for  such  counseling  is  not  a  “fee” 
for  purposes  of  paragraph  (aKlKii)  of 
this  section  and  need  not  be  refundable 
under  paragraph  (a)(l)(iv)  of  this 
section."^ 

1(2)  Waiting  periods  for  early 
disclosures  and  corrected  disclosures. 

(i)J^(2)(i)  Seven-business-day  waiting 
period.^  The  creditor  shall  deliver  or 
place  in  the  mail  the  good  faith 
estimates  required  by  paragraph  (a)(l)(i) 
of  this  section  not  later  than  the  seventh 
business  day  before  consummation  of 
the  transaction. 

►(ii)  Three-business-day  waiting 
period.  After  providing  the  disclosures 
required  by  paragraph  (aKl)(i)  of  this 
section,  the  creditor  shall  provide  the 
disclosures  required  by  §  226.38  before 
consummation.  The  consumer  must 
receive  the  new  disclosures  no  later 
than  three  business  days  before 
consummation.  Only  the  disclosures 
required  by  §§  226.38(c)(3){i)(C), 
226.38(c)(3)(ii)(C),  226.38(c)(6)(i)  and 
226.38(e)(5)(i)  may  be  estimated 
disclosures.*^ 

ALTERNATIVE  1— PARAGRAPH 
(a)(2)(iii) 

[(ii)  If  the  annual  percentage  rate 
disclosed  under  paragraph  (a)(l)(i)  of 
this  section  becomes  inaccurate,  as 
defined  in  §  226.22,  the  creditor  shall 
provide  corrected  disclosures  with  all 
changed  terms. l^(iii)  Additional  three- 
business-day  waiting  period.  If  a 
subsequent  event  makes  the  disclosures 
required  by  paragraph  (a)(2)(ii) 
inaccurate,  as  defined  in  §  226.22,  the 
creditor  shall  provide  corrected 
disclosures,  subject  to  paragraph 
(a)(2)(iv)  of  this  section.*^  The 
consumer  must  receive  the  corrected 
disclosures  no  later  than  three  business 
days  before  consummation.  ►Only  the 
disclosures  required  by 
§§  226.38(c)(3)(i)(C),  226.38(c)(3)(ii)(C), 
226.38(c)(6)(i)  and  226.38(e)(5)(i)  may 
be  estimated  disclosures.*^  [If  the 
corrected  disclosures  are  mailed  to  the 
consumer  or  delivered  to  the  consumer 
by  means  other  than  delivery  in  person, 
the  consumer  is  deemed  to  have 
received  the  corrected  disclosures  three 
business  days  after  they  are  mailed  or 
delivered.!  .. 

Alternative  2 — paragraph  (a)(2)(iii) 
[(ii)]^(iii)  Additional  three- 
business-day  waiting  period.-^  If  the 
annual  percentage  rate  disclosed  under 
paragraph  [(a)(l)(i)l^(a)(2)(ii)*^  of  this 
section  becomes  inaccurate,  as  defined 


in  §  226.22,  ►or  a  transaction  that  was 
disclosed  as  a  fixed-rate  transaction 
becomes  an  adjustable-rate 
transaction,*^  the  creditor  shall  provide 
corrected  disclosures  with  all  changed 
terms^,  subject  to  paragraph  (a)(2)(iv) 
of  this  section*^.  The  consumer  must 
receive  the  corrected  disclosures  no 
later  than  three  business  days  before 
consummation.  ►  Only  the  disclosures 
required  by  §§  226.38(c)(3)(i)(C), 
226.38(c)(3)(ii)(C),  226.38(c)(6)(i)  and 
226.38{e)(5)(i)  may  be  estimated 
disclosures.*^  [If  the  corrected 
disclosures  are  mailed  to  the  consumer 
or  delivered  to  the  consumer  by  means 
other  than  delivery  in  person,  the 
consumer  is  deemed  to  have  received 
the  corrected  disclosures  three  business 
days  after  they  are  mailed  or  delivered.] 
►(iv)  Annual  percentage  rate 
accuracy.  An  annual  percentage  rate 
disclosed  under  paragraph  (a)(2)(ii)  or 
(a)(2)(iii)  shall  be  considered  accurate  as 
provided  by  §  226.22,  except  that  even 
if  one  of  the  following  subsequent 
events  makes  the  disclosed  annual 
percentage  rate  inaccurate  under 
§  226.22,  the  APR  shall  be  considered 
accurate  for  purposes  of  paragraph 
(a)(2)(ii)  and  (a)(2)(iii)  of  this  section: 

(A)  A  decrease  in  the  loan’s  annual 
percentage  rate  due  to  a  discount  the 
creditor  gives  the  consumer  to  induce 
periodic  payments  by  automated  debit 
from  a  consumer’s  deposit  or  other 
account. 

(B)  A  decrease  in  the  loan’s  annual 
percentage  rate  due  to  a  discount  a  tide 
insurer  gives  the  consumer  on  voluntary 
owners’  title  insurance. 

(v)  Timing  of  receipt.  If  the 
disclosures  required  by  paragraph 
(a)(2)(ii)  or  paragraph  (a)(2)(iii)  of  this 
section  are  mailed  to  the  consumer  or 
delivered  by  means  other  than  delivery 
in  person,  the  consumer  is  considered  to 
have  received  the  disclosures  three 
business  days  after  they  are  mailed  or 
delivered.*^ 

(3)  Consumer’s  waiver  of  waiting 
period  before  consummation.  [If  the 
consumer  determines  that  the  extension 
of  credit  is  needed  to  meet  a  bona  fide 
personal  financial  emergency, 
theJ^The*^  consumer  may  modify  or 
waive  the  seven-business-day  waiting 
period  or  [thel^a*^  three-business- 
day  waiting  period  required  by 
paragraph  (a)(2)  of  this  section,  after 
receiving  the  disclosures  required  by 
[§  226.18 ]►§  226.38,  if  the  consumer 
determines  that  the  loan  proceeds  are 
needed  before  the  waiting  period  ends 
to  meet  a  bona  fide  personal  financial 
emergency*^.  To  modify  or  waive  a 
waiting  period,  [the  consumer |►each 
consumer  primarily  liable  on  the 
obligation*^  shall  give  the  creditor  a 


dated  written  statement  that  describes 
the  emergency,  specifically  modifies  or 
waives  the  waiting  period,  and  bears  the 
►consumer’s*^  signature[  of  all  the  * 
consumers  who  are  primarily  liable  on 
the  legal  obligation].  Printed  forms  for 
this  purpose  are  prohibited. 

[  (4)  Notice.  Disclosures  made 
pursuant  to  paragraph  (a)(1)  or 
paragraph  (a)(2)  of  this  section  shall 
contain  the  following  statement:  “You 
are  not  required  to  complete  this 
agreement  merely  because  you  have 
received  these  disclosures  or  signed  a 
loan  application.”  The  disclosure 
required  by  this  paragraph  shall  be 
grouped  together  with  the  disclosures 
required  by  paragraph  (a)(1)  or  (a)(2)  of 
this  section.  ] 

[(5)]^(4)*^  Timeshare  plans.  In  a 
mortgage  transaction  [subject  to  the 
l^eal  Estate  Settlement  Procedures  Act 
(12  U.S.C.  2601  et  seq.)  j  that  is  secured 
by  a  consumer’s  interest  in  a  timeshare 
plan  described  in  11  U.S.C.  101(53(D)): 

(i)  ►Exempf/on.*^  The  requirements 
of  paragraphs  (a)(1)  through 
[(a)(4)]^(aj(3)*^  of  this  section  do  not 
apply: 

(ii)  ►T/me  of  disclosures  for 
timeshare  plans.'^  The  creditor  shall 
make  good  faith  estimates  of  the 
disclosures  required  by  (§  226.181 
►§  226.38*^  before  consummation,  or 
shall  deliver  or  place  them  in  the  mail 
not  later  than  three  business  days  after 
the  creditor  receives  the  consumer’s 
written  application,  whichever  is 
earlier;  and 

(iii)  ^Redisclosure  for  timeshare 
plans.~^  If  the  annual  percentage  rate  at 
the  time  of  consummation  varies  from 
the  annual  percentage  rate  disclosed 
under  paragraph  (a)[(5)]^(4)*^(ii)  of 
this  section  by  more  than  Vs  of  1 
percentage  point  in  a  regular  transaction 
or  V4  of  1  percentage  point  in  an 
irregular  transaction,  the  creditor  shall 
disclose  all  the  changed  terms  no  later 
than  consummation  or  settlement. 

*  *  ★  ★  * 

►(d)  [Reserved] 

(e)  Exception  for  reverse  mortgages. 
The  requirements  of  paragraphs  (b) 
through  (d)  of  this  section  do  not  apply 
to  reverse  mortgages,  as  defined  in 
§  226.33(a). *^ 

14.  Section  226.20  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  226.20  Subsequent  disclosure 
requirements. 

(a)  ^Modifications  to  terms  by  the 
same  creditor.  (1)  Mortgages,  (i)  A  new 
transaction  results  and  the  creditor  must 
.  provide  new  disclosures  to  the 
consumer  if  the  same  creditor  and 
consumer  modify  an  existing  legal 


58698 


Federal  Register / Vol.  75,  No.  185 /Friday,  September  24,  2010 /Proposed  Rules 


obligation  secured  by  real  property  or  a 
dwelling  that  was  subject  to  this  part  by: 

(A)  Increasing  the  loan  amount; 

(B)  Imposing  a  fee  on  the  consumer  in 
connection  with  the  modification, 
whether  or  not  the  fee  is  reflected  in  any 
agreement  between  the  parties; 

(C)  Changing  the  loan  term; 

(D)  Changing  the  interest  rate; 

(E)  Increasing  the  amount  of  the 
periodic  payment; 

(F)  Adding  an  adjustable-rate  feature 
or  a  feature  listed  in  §  226.38(d)(l)(iii)  or 
(d)(2);  or 

(G)  Adding  new  collateral  that  is  real 
property  or  a  dwelling. 

(ii)  Exceptions.  New  disclosures  shall 
not  be  required  if  the  same  creditor  and 
consumer  modify  an  existing  legal 
obligation  secured  by  real  property  or  a 
dwelling  that  was  subject  to  this  part: 

(A)  As  part  of  a  court  proceeding;  • 

(B)  In  connection  with  the  consumer’s 
default  or  delinquency,  unless  there  is 
an  increase  in  the  loan  amount  or 
interest  rate,  or  a  fee  is  imposed  on  the 
consumer  in  connection  with  the 
modification;  or 

(C)  By  decreasing  the  interest  rate 
with  no  other  modifications,  except  a 
decrease  in  the  periodic  payment 
amount,  an  extension  of  the  loan  term, 
or  both,  and  no  fee  is  imposed  on  the 
consumer  in  connection  with  the 
modification. 

(iii)  For  purposes  of  paragraph  (a)(1) 
of  this  section,  the  term  “same  creditor” 
means  the  current  holder,  or  servicer 
acting  on  behalf  of  the  current  holder, 
of  an  existing  legal  obligation.”^ 

[(a)  1^(2)”^  Refinancings  ►by  the 
same  creditor — Non-mortgage  credit-^. 

A  refinancing  occurs  when  an  existing 
obligation  that  was  subject  to  this 
.subpart  ►and  that  is  not  secured  by  real 
property  or  a  dwelling-^  is  satisfied  and 
replaced  by  a  new  obligation 
undertaken  by  the  same  consumer.  A 
refinancing  is  a  new  transaction 
requiring  new  disclosures  to  the 
consumer.  |  The  new  finance  charge 
shall  include  any  unearned  portion  of 
the  old  finance  charge  that  is  not 
credited  to  the  existing  obligation.]  The 
following  shall  not  be  treated  as  a 
refinancing: 

[(l)|^(i)^A  renewal  of  a  single 
payment  obligation  with  no  change  in 
the  original  terms. 

r(2)i^(ii)^  A  reduction  in  the 
annual  percentage  rate  with  a 
corresponding  change  in  the  payment 
schedule. 

I(3)l^(iii)'^  An  agreement  involving 
a  court  proceeding. 

l(4)|^(iv)-^  A  change  in  the 
payment  schedule  or  a  change  in 
collateral  requirements  as  a  result  of  the 
consumer’s  default  or  delinquency. 


unless  the  rate  is  increased,  or  the  new 
amount  financed  exceeds  the  unpaid 
balance  plus  earned  finance  charge  and 
premiums  for  continuation  of  insurance 
of  the  types  described  in  §  226.4(d). 

[(5)|^(v)^  The  renewal  of  optional 
insurance  purchased  by  the  consumer 
and  added  to  an  existing  transaction,  if 
disclosures  relating  to  the  initial 
purchase  were  provided  as  required  by 
this  subpart. 

►(3)  Unearned  finance  charge.  In 
connection  with  any  new  transaction 
under  this  subsection  226.20(a),  the  new 
finance  charge  must  include  any 
unearned  portion  of  the  old  finance 
charge  that  is  not  credited  to  the 
existing  obligation.-^ 

it  it  *  -k  * 

1(c)  Variable-rate  adjustments.'^^'^  An 
adjustment  to  the  interest  rate  with  or 
without  a  corresponding  adjustment  to 
the  payment  in  a  variable-rate  mortgage 
subject  to  §  226.19(b)  is  an  event 
requiring  new  disclosures  to  the 
consumer.  At  least  once  each  year 
during  which  an  interest  rate 
adjustment  is  implemented  without  an 
accompanying  payment  change,  and  at 
least  25,  but  no  more  than  120,  calendar 
days  before  a  payment  at  a  new  level  is 
due,  the  following  disclosures,  as 
applicable,  must  be  delivered  or  placed 
in  the  mail: 

(1)  The  current  and  prior  interest 
rates. 

(2)  The  index  values  upon  which  the 
current  and  prior  interest  rates  are 
based. 

(3)  The  extent  to  which  the  creditor 
has  foregone  any  increase  in  the  interest 
rate. 

(4)  The  contractual  effects  of  the 
adjustment,  including  the  payment  due 
after  the  adjustment  is  made,  and  a 
statement  of  the  loan  balance. 

(5)  The  payment,  if  different  from  that 
referred  to  in  paragraph  (c)(4)  of  this 
section,  that  would  be  required  to  fully 
amortize  the  loan  at  the  new  interest 
rate  over  the  remainder  of  the  loan 
term.] 

►(c)  Rate  adjustments.  If  an 
adjustment  to  the  interest  rate  of  an 
adjustable  rate  mortgage  is  made,  with 
or  without  a  corresponding  adjustment 
to  the  payment,  disclosures  required  by 
this  paragraph  must  be  provided  to  the 
consumer.  This  paragraph  applies  only 
to  adjustable  rate  mortgages  subject  to 
§  226.19(b),  and  to  adjustments  made 
based  on  the  terms  of  the  legal 
obligation  between  the  parties. 


I  Information  provided  in  accordance  with 
variable-rate  subsequent  disclosure  regulations  of 
other  Federal  agencies  may  be  subsituted  for  the 
disclosure  required  by  paragraph  (c)  of  this 
section.  | 


including  adjustments  made  upon 
conversion  to  a  fixed-rate  transaction. 

(1)  Timing  of  disclosures,  (i)  Payment 
change.  If  an  interest  rate  adjustment  is 
accompanied  by  a  payment  change,  the 
creditor  shall  deliver  or  place  in  the 
mail  the  disclosures  required  by 
paragraph  (c)(2)  of  this  section  at  least 
60,  but  no  more  than  120,  calendar  days 
before  a  payment  at  a  new'  level  is  due. 

(ii)  No  payment  change.  At  least  once 
each  year  during  which  an  interest  rate 
adjustment  is  implemented  without  an 
accompanying  payment  change,  the 
creditor  shall  deliver  or  place  in  the 
mail  the  disclosures  required  by 
paragraph  (c)(3)  of  this  section. 

(2)  Content  of  payment  change 
disclosures.  The  creditor  must  provide 
the  following  information  on  the  notice 
provided  pursuant  to  paragraph  (c)(l)(i) 
of  this  section,  as  applicable: 

(i)  A  statement  that  changes  are  being 
made  to  the  interest  rate,  the  date  such 
changes  are  effective,  and  a  statement 
that  more  detailed  information  is 
available  in  the  loan  agreement(s). 

(ii)  A  table  containing  the  following 
disclosures — 

(A)  The  current  and  new  interest 
rates. 

(B)  If  payments  on  the  loan  may  be 
interest-only  or  negatively  amortizing, 
the  amount  of  the  current  and  new 
payment  allocated  to  pay  principal, 
interest,  and  taxes  and  insurance  in 
escrow,  as  applicable.  The  current 
payment  allocation  disclosed  shall  be 
based  on  the  payment  allocation  in  the 
last  payment  period  during  which  the 
current  interest  rate  applies.  The  neW' 
payment  allocation  disclosed  shall  be 
based  on  the  payment  allocation  in  the 
first  payment  period  during  which  the 
new  interest  rate  applies. 

(C)  The  current  and  new  payment  and 
the  due  date  for  the  new  payment. 

(iii)  A  description  of  the  change  in  the 
index  or  formula  and  any  application  of 
previously  foregone  interest. 

(iv)  The  extent  to  which  the  creditor 
has  foregone  any  increase  in  the  interest 
rate  and  the  earliest  date  the  creditor 
may  apply  foregone  interest  to  future 
adjustments,  subject  to  rate  caps. 

(v)  Limits  on  interest  rate  or  payment 
increases  at  each  adjustment,  if  any,  and 
the  maximum  interest  rate  or  payment 
over  the  life  of  the  loan. 

(vi)  A  statement  of  whether  or  not  part 
of  the  new  payment  will  be  allocated  to 
pay  the  loan  principal  and  a  statement 
of  the  payment  required  to  fully 
amortize  the  loan  at  the  new  interest 
rate  over  the  remainder  of  the  loan  term 
or  to  fully  amortize  the  loan  without 
extending  the  loan  term,  if  different 
from  the  new  payment  disclosed 
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pursuant  to  paragraph  (cK2Kii)(C)  of  this 
section. 

(vii)  A  statement  of  the  loan  balance 
as  of  the  date  the  interest  rate  change 
will  become  effective. 

(3)  Content  of  annual  interest  rate 
notice.  The  creditor  shall  provide  the 
following  information  on  the  annual 
notice  provided  pursuant  to  paragraph 
(c)(l)(ii)  of  this  section,  as  applicable: 

(i)  The  specific  time  period  covered 
by  the  disclosure,  and  a  statement  that 
the  interest  rate  on  the  loan  has  changed 
during  the  past  year  without  changing 
required  payments. 

(ii)  The  highest  and  lowest  interest 
rates  that  applied  during  the  period 
specified  under  paragraph  (c)(3Ki)  of 
this  section. 

(iii)  Any  foregone  increase  in  the 
interest  rate  or  application  of  previously 
foregone  interest. 

(iv)  The  maximum  interest  rate  that 
may  apply  over  the  life  of  the  loan. 

(v)  A  statement  of  the  loan  balance  as 
of  the  last  day  of  the  time  period 
required  to  be  disclosed  by  paragraph 
(c)(3Ki)  of  this  section. 

(4)  Additional  information.  In 
addition  to  the  disclosures  provided 
under  paragraph  (c)(2)  or  (c)(3)  of  this 
section,,the  creditor  shall  provide  the 
following  information: 

(i)  If  the  creditor  may  impose  a 
penalty  if  the  obligation  is  prepaid  in 
fidl,  a  statement  of  the  circumstances 
under  which  and  period  in  which  the 
creditor  may  impose  the  penalty  and  the 
amount  of  the  maximum  penalty 
possible  during  the  period  between  the 
date  the  creditor  delivers  or  mails  the 
disclosures  required  by  this  paragraph 
(c)  and  the  last  day  the  creditor  may 
impose  the  penalty. 

(ii)  A  telephone  number  the  consumer 
may  call  to  obtain  additional 
information  about  the  consumer’s  loan. 

(iii)  A  telephone  number  and  Internet 
Web  site  for  housing  counseling 
resources  maintained  by  the  Department 
of  Housing  and  Urban  Development. 

(5)  Format  of , disclosures,  (i)  The 
disclosures  required  by  this  paragraph 
(c)  shall  be  provided  in  the  form  of 
tables  with  headings,  content  and 
format  substantially  similar  to  Form 
H-4(G)  in  Appendix  H  to  this  part, 
where  an  interest  rate  adjustment  is 
accompanied  by  a  payment  change,  or 
Form  H-4(K)  in  Appendix  H  to  this 
part,  where  a  creditor  provides  an 
annual  notice  of  interest  rate 
adjustments  without  an  accompanying 
payment  change.  The  disclosures  ’ 
required  by  paragraph  (c)(2)  or  (c)(3)  of 
this  section  shall  be  grouped  together 
with  the  disclosures  required  by 
paragraph  (c)(4)  of  this  section,  and 
shall  be  in  a  prominent  location. 


(ii)  The  disclosures  required  by 
paragraph  (c)(2)(i)  or  paragraph  (c)(3)(i) 
of  this  section  shall  precede  the  other 
disclosures  required  by  paragraph  (c)(2) 
or  (c)(3).  The  disclosures  required  by 
paragraph  (c)(4)  shall  be  located  directly 
beneath  the  disclosures  required  by 
paragraph  (c)(2)  or  (c)(3). 

(iii)  The  disclosures  required  by 
paragraph  (c)(2)(ii)  shall  be  in  the  form 
of  a  table  with  headings,  content,  and 
format  substantially  similar  to  F’orm 
H-4(G)  in  Appendix  H  to  this  part.  The 
disclosures  required  by  paragraphs 
(c)(2)(iii)  through  (c)(2)(vii)  of  this 
section  shall  be  located  directly  below 
the  table  required  by  paragraph 
(c)(2)(ii).^ 

'15.  Section  226.22  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  226.22  Determination  of  annuai 
percentage  rate. 

(a)  Accuracy  of  annual  percentage 
rate.  (1)  l^Actual  annual  percentage 
rate,  (i)"^  The  annual  percentage  rate  is 
a  measure  of  the  cost  of  credit, 
expressed  as  a  yearly  rate,  that  relates 
the  amount  and  timing  of  value  received 
by  the  consumer  to  the  amount  and 
timing  of  payments  made.  The  annual 
percentage  rate  shall  be  determined  in 
accordance  with  either  the  actuarial 
method  or  the  United  States  Rule 
method.  Explanations,  equations  and 
instructions  for  determining  the  annual 
percentage  rate  in  accordance  with  the 
actuarial  method  are  set  forth  in 
appendix  J  to  this  regulation. 

►(ii)  An  error  in  disclosure  of  the 
finance  charge,  for  non-mortgage  loans, 
or  the  interest  and  settlement  charges, 
for  mortgage  loans,  or  in  disclosure  of 
the  annual  percentage  rate  i.*?  not  a 
violation  of  this  part  if: 

(A)  The  error  resulted  from  a 
corresponding  error  in  a  calculation  tool 
used  in  good  faith  by  the  creditor:  and 

(B)  Upon  discovery  of  the  error,  the 
creditor  promptly  discontinues  use  of 
that  calculation  tool  for  disclosure 
purposes."^ 

(2)  ^Regular  transaction.-^  As  a 
general  rule,  [thej^a  disclosed*^ 
annual  percentage  rate  shall  be 
considered  accurate  if  it  is  not  more  ' 
than  Vs  of  1  percentage  point  above  or 
below  the  annual  percentage  rate 
determined  in  accordance  with 
paragraph  (a)(1)  of  this  section. 


An  error  in  disclosure  of  the  annual 
percentage  rate  or  finance  charge  shall  not,  in  itself, 
be  considered  a  violation  af  this  regulation  if:  (1) 
Tho'error  resulted  from  a  corresponding  error  in  a 
calcidation  tool  used  in  good  faith  by  the  creditor: 
and  (2)  upon  discovery  of  the  error,  the  creditor 
promptly  discontinues  use  of  that  calculation  tool 
for  disclosure  purposes  and  notifies  the  Board  in 
writing  of  the  error  in  the  calculation  tool.  I 


(3)  ^Irregular  transaction.-^  In  an 
irregular  transaction,  [thel^a 
disclosed*^  annual  percentage  rate  shall 
he  considered  accurate  if  it  is  not  more 
than  V4  of  1  percentage  point  above  or 
below  the  annual  percentage  rate 
determined  in  accordance  with 
paragraph  (a)(1)  of  this  section.'^'’’  ►For 
purposes  of  this  paragraph  (a)(3), 
“irregular  transaction”  means  a 
transaction  that  includes  any  of  the 
following  features:  multiple  advances, 
irregular  payment  periods,  or  irregular 
payment  amounts,  other  than  an 
irregular  first  period  or  an  irregular  first 
or  final  payment. 

(i)  The  term  “irregular  transaction” 
includes  the  following: 

(A)  A  construction  loan  for  which 
advances  are  made  as  construction 
progresses; 

(B)  A  transaction  where  payments 
vary  to  reflect  the  consumer’s  seasonal 
income: 

(C)  A  transaction  w'here  payments 
vary  due  to  changes  in  a  premium  for 
or  termination  of  mortgage  insurance; 
and 

(D)  A  transaction  with  a  graduated 
payment  schedule  where  the  contract 
commits  the  consumer  to  several  series 
of  payments  in  different  amounts. 

(ii)  The  term  “irregular  transaction” 
does  not  include  a  loan  with  a  variable- 
rate  feature  that  has  regular  payment 
periods."^ 

(4)  Mortgage  loans.  If  the  annual 
percentage  rate  disclosed  in  a 
transaction  secured  by  real  property  or 
a  dwelling  varies  from  the  actual  rate 
determined  in  accordance  with 
paragraph  (a)(1)  of  this  section,  in 
addition  to  the  tolerances  applicable 
under  paragraphs  (a)(2)  and  (3)  of  this 
section,  the  disclosed  annual  percentage 
rate  shall  also  be  considered  accurate  if: 

(i)  The  rate  results  from  the  disclosed 
[finance  charge  |►interest  and 
settlement  charges*^;  and 

(ii) (A)  The  disclosed  [finance 
charge  l^interest  and  settlement 
charges'^  would  be  considered  accurate 
under  [§  226.18(d)(l)J 
►§226.38(e)(5)(ii)^:  or 

(B)  For  purposes  of  rescission,  if  the 
disclosed  [finance  charge  [►interest 
and  settlement  charges-^  would  be 
considered  accurate  under 
§  226.23^(a)(5)(ii)^[(g)  or  (h), 
whichever  applies  J. 

(5)  Additional  tolerance  for  mortgage 
loans.  In  a  transaction  secured  by  real 
property  or  a  dwelling,  in  addition  to 


I  Reserved,  l-^f  For  purposes  of  paragraph 
(a)(3)  of  this  section,  an  irregular  tran.saction  is  one 
that  includes  one  or  more  of  the  following  features: 
multiple  advances,  irregular  payment  periods,  or 
irregular  payment  amounts  (other  than  an  irregular 
first  period  or  an  irregulau  first  or  final  payment).  | 
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the  tolerances  applicable  under 
paragraphs  (a)(2)  and  (3)  of  this  section, 
if  the  disclosed  Ifinance  charge 
isl^interest  and  settlement  charges 
are*^  calculated  incorrectly  but 
[isl^are-^  considered  accurate  under 
§226.^38(e)(5)(ii)^[l8(d)(l)]  or 
§  226.23^(a)(5)(ii)'^l(g)  or  (h)],  the 
disclosed  annual  percentage  rate  shall 
be  considered  accurate: 

(1)  If  the  disclosed  [finance  charge 
isll^interest  and  settlement  charges 
are-^  understated,  and  the  disclosed 
annual  percentage  rate  is  also 
understated  but  it  is  closer  to  the  actual 
annual  percentage  rate  than  the  rate  that 
would  be  considered  accurate  under 
paragraph  (a)(4)  of  this  section; 

(ii)  If  the  disclosed  [finance  charge 
isl^interest  and  settlement  charges 
are”^  overstated,  and  the  disclosed 
annual  percentage  rate  is  also  overstated 
but  it  is  closer  to  the  actual  annual 
percentage  rate  than  the  rate  that  would 
be  considered  accurate  under  paragraph 
(a)(4)  of  this  section. 

ic  "k  it  ir  ic 

16.  Section  226.23  is  revised  to  read 
as  follows: 

§  226.23  Right  of  rescission. 

(a)  Consumer’s  right  to  rescind.  (1) 
►Coverage.'^  In  a  credit  transaction  in 
which  a  security  interest  is  or  will  be 
retained  or  acquired  in  a  consumer’s 
principal  dwelling,  each  consumer 
whose  ownership  interest  is  or  will  be 
subject  to  the  security  interest  shall 
have  the  right  to  rescind  the  transaction, 
except  for  transactions  described  in 
paragraph  (f)  of  this  section.'*^  ►For 
purposes  of  this  section,  the  addition  to 
an  existing  obligation  of  a  security 
interest  in  a  consumer’s  principal 
dwelling  is  a  transaction.  The  right  of 
rescission  applies  only  to  the  addition 
of  the  security  interest  and  not  the 
existing  obligation.-^ 

(2)  t^Exercise  of  the  right,  (i) 

Provision  of  written  notification.'^  To 
exercise  the  right  to  rescind,  the 
consumer  shall  notify  the  creditor  of  the 
rescission  by  mail[,  telegram]  or  other 
means  of  written  communication. 

Notice  is  considered  given  when 
mailed,  [when  filed  for  telegraphic 
transmission]  or,  if  sent  by  other  means, 
when  delivered  to  the  [creditor’s 
designated  place  of  business]  ► 
appropriate  party  identified  in 


‘'►IReserved.i-^IFor  purposes  of  this  section, 
the  addition  to  an  existing  obligation  of  a  security 
interest  in  a  consumer’s  principal  dwelling  is  a 
transaction.  The  right  of  rescission  applies  only  to 
the  addition  of  the  security  interest  and  not  the 
existing  obligation.  The  creditor  shall  deliver  the 
notice  required  by  paragraph  (b)  of  this  section  but 
need  not  deliver  new  material  disclosures.  Deliverv 
of  the  required  notice  shall  begin  the  rescission 
period.! 


paragraph  (a)(2)(ii)  of  this  section  within 
the  applicable  time  period. 

(ii)  Party  the  consumer  shall  notify. 

(A)  During  the  three-business-day 
period  following  consummation.  To 
exercise  the  right  to  rescind  during  the 
three-business-day  period  following 
consummation  of  the  transaction,  the 
consumer  shall  mail  or  deliver  written 
notice  of  the  rescission  to  the  creditor  or 
the  creditor’s  agent  for  receiving  such 
notice,  as  designated  on  the  notice 
provided  by  the  creditor  pursuant  to 
paragraph  (b)  of  this  section.  Where  no 
designation  is  provided,  mailing  or 
delivering  notice  to  the  servicer,  as 
defined  in  §  226.36(c)(3),  constitutes 
delivery  to  the  creditor. 

(B)  After  the  three-business-day 
period  following  consummation.  To 
exercise  an  extended  right  to  rescind 
after  the  three-business-day  period 
following  consummation,  the  consumer 
shall  mail  or  deliver  written  notice  of 
the  rescission  to  the  current  owner  of 
the  debt  obligation.  A  notice  of 
rescission  mailed  or  delivered  to  the 
servicer,  as  defined  in  §  226.36(c)(3), 
shall  constitute  delivery  to  the  current 
owner.-^ 

(3)  ^Rescission  period,  (i)  Three 
business  days.'^  The  consumer  [may 
exercise]  ►has-^  the  right  to  rescind 
until  midnight  [of]  ►after-^  the  third 
business  day  following  consummation, 
delivery  of  the  notice  required  by 
paragraph  (b)  of  this  section,  or  delivery 
of  all  material  disclosures  ►required  by 
paragraph  (a)(5)  of  this  section-^,-*® 
whichever  occurs  last. 

►(ii)  Unexpired  right  of  rescission. 

(A)  Up  to  three  years.'^  If  the 
[required]  notice  ►required  by 
paragraph  (b)  of  this  section-^  or 
materiaLdisclosures  ►required  by 
paragraph  (a)(5)  of  this  section-^  are  not 
delivered,  the  right  to  rescind  shall 
expire  three  years  after  consummation, 
upon  transfer  of  all  of  the  consumer’s 
interest  in  the  property,  [or  upon]  sale 
of  the  property^,  refinancing  with  a 
creditor  other  than  the  current  holder, 
or  paying  off  of  the  obligation-^, 
whichever  occurs  first. 

►(B)  Extension  in  connection  with 
certain  administrative  proceedings.'^  In 
the  case  of  certain  administrative 
proceedings,  the  rescission  period  shall 
be  extended  in  accordance  with  section 
125(f)  of  the  Act. 

(4)  ►/oinf  Owners.'^  When  more 
than  one  consumer  in  a  transaction  has 
the  right  to  rescind,  the  exercise  of  the 


■‘“►[Reserved.l'^fThe  term  “material 
disclosures”  means  the  required  disclosures  of  the 
annual  percentage  rate,  the  finance  charge,  the 
amount  financed,  the  total  payments,  the  payment 
schedule,  and  the  disclosures  and  limitations 
referred  to  in  §  226.32  (c)  and  (d)  and  226. 35(b)(2). | 


right  by  one  consumer  shall  be  effective 
as  to  all  consumers. 

►(5)(i)  Definition  of  material 
disclosures.  For  purposes  of  this  section, 
the  term  material  disclosures  means  the 
disclosures  and  limitations  referred  to 
in  §§  226.32(c)  and  (d)  and  226.35(b)(2), 
and  the  following  disclosures  required 
under  §§  226.33  and  226.38: 

(A)  The  loan  amount  disclosed  under 
§  226.38(a)(1); 

(B)  The  loan  term  disclosed  under 
§  226.38(a)(2); 

(C)  The  loan  type  disclosed  under 

§  226.38(a)(3)(i)  or  the  rate  type  under 
§226.3(c)(6)(ii)(B);  - 

(D)  The  loan  features  disclosed  under 
§226.38(a)(3)(iiJ; 

(E)  The  total  settlement  charges 
disclosed  under  §  226.38(a)(4)  or  the 
total  fees  under  §  226.33(c)(7)(i)(A); 

(F)  The  prepayment  penalty  disclosed 
under  §  226.38(a)(5)  or 
§226.33(c)(7)(iii); 

(G)  The  annual  percentage  rate 
disclosed  under  §  226.38(b)(1)  or 
§226.33(c)(6)(ii)(A); 

(H)  The  interest  rate  and  payment 
summary  disclosed  under  §  226.38(c)  or 
the  interest  rate  under 

§  226.33(c)(7)(ii)(C)(l);  and 

(I)  The  interest  and  settlement  ^charges 
disclosed  under  §  226.38(e)(5)(ii)  or 

’§226.33(c)(14)(ii).  _ 

(ii)  Tolerances  for  accuracy  of  the 
interest  and  settlement  charges.  (A)  In 
general.  Except  as  provided  in 
paragraphs  (a)(5)(ii)(B)  and  (a)(5)(ii)(C) 
of  this  section,  the  interest  and 
settlement  charges  and  the  annual 
percentage  rate  shall  be  considered  . 
accurate  for  purposes  of  this  section  if 
the  disclosed  interest  and  settlement 
charges: 

(1)  Are  understated  by  no  more  than 
V2  of  1  percent  of  the  face  amount  of  the 
note  or  $100,  whichever  is  greater;  or 

(2)  Are  greater  than  the  amount 
required  to  be  disclosed. 

(B)  Special  tolerance  for  a  refinancing 
with  no  new  advance.  In  a  refinancing 
of  a  residential  mortgage  transaction 
with  a  creditor  other  than  the  current 
holder  of  the  debt  obligation  (other  than 
a  transaction  covered  by  §  226.32),  if 
there  is  no  new  advance  and  no 
consolidation  of  existing  loans,  the 
interest  and  settlement  charges  and  the 
annual  percentage  rate  shall  be 
considered  accurate  for  purposes  of  this 
section  if  the  disclosed  interest  and 
settlement  charges: 

(1)  Are  understated  by  no  more  than 
1  percent  of  the  face  amount  of  the  note 
or  $100,  whichever  is  greater;  or 

(2)  Are  greater  than  the  amount 
required  to  be  disclosed. 

(C)  Special  tolerance  for  foreclosures. 
After  the  initiation  of  foreclosure  on  the 
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consumer’s  principal  dwelling  that 
secures  the  credit  obligation,  the  interest 
and  settlement  charges  and  the  annual 
percentage  rate  shall  be  considered 
accurate  for  purposes  of  this  section  if 
the  disclosed  interest  and  settlement 
charges: 

(1)  Are  understated  by  no  more  than 
$35;  or 

(2)  Are  greater  than  the  amount 
required  to  be  disclosed. 

(iii)  Tolerances  for  accuracy  of  the 
loan  amount.  (A)  In  general.  Except  as 
provided  in  paragraph  (a)(5)(B)  of  this 
section  and  §  226.32(c)(5),  the  loan 
amount  shall  be  considered  accurate  if 
the  disclosed  loan  amount: 

(1)  Is  understated  by  no  more  than  V2 
of  1  percent  of  the  face  amount  of  the 
note  or  $100,  whichever  is  greater;  or 

(2)  Is  greater  than  the  amount  required 
to  be  disclosed. 

(B)  Special  tolerance  for  a  refinancing 
with  no  new  advance.  Except  as 
provided  in  §  226.32(c)(5),  in  a 
refinancing  of  a  residential  mortgage 
transaction  with  a  creditor  other  than 
the  current  holder  of  the  debt  obligation, 
if  there  is  no  new  advance  and  no 
consolidation  of  existing  loans,  the  loan 
amount  shall  be  considered  accurate  for 
purposes  of  this  section  if  the  disclosed 
loan  amount: 

(1)  Is  understated  by  no  more  than  1 
percent  of  the  face  amount  of  the  note 
or  $100,  whichever  is  greater;  or 

(2)  Is  greater  than  the  amount  required 
to  be  disclosed. 

(iv)  Tolerances  for  accuracy  of  the 
total  settlement  charges,  the 
prepayment  penalty,  and  the  payment 
summary.  The  total  settlement  charges, 
the  prepayment  penalty,  and  the 
payment  summary  shall  be  considered 
accurate  for  purposes  of  this  section  if 
each  of  the  disclosed  amounts; 

(A)  Is  understated  by  no  more  than 
$100;  or 

(B)  Is  greater  than  the  amount 
required  to  be  disclosed. 

(b)C(l)]  Notice  of  right  to  rescind. 
►(1)  Who  receives  notice."^  In  a 
transaction  subject  to  rescission,  a 
creditor  shall  deliver  [two  copies  ofj 
the  notice  of  the  right  to  rescind  to  each 
consumer  entitled  to  rescind^."^  [(one 
copy  to  each  if  the  notice  is  delivered 
in  electronic  form  in  accordance  with 
the  consumer  consent  and  other 
applicable  provisions  of  the  E-Sign  Act). 
The  notice  shall  be  on  a  separate 
document  that  identifies  the  transaction 
and  shall  clearly  and  conspicuously 
disclose  the  following: 

(i)  The  retention  or  acquisition  of  a 
security  interest  in  the  consumer’s 
principal  dwelling. 

(ii)  The  consumer’s  right  to  rescind 
the  transaction. 


(iii)  How  to  exercise  the  right  to 
rescind,  with  a  form  for  that  purpose, 
designating  the  address  of  the  creditor’s 
place  of  business. 

(iv)  The  effects  of  rescission,  as 
described  in  paragraph  (d)  of  this 
section. 

(v)  The  date  the  rescission  period 
expires.! 

(2)  l_Proper  formj^ Format^  of 
notice.  [To  satisfy  the  disclosure 
requirements  of  paragraph  (b)(1)  of  this 
section,  the  creditor  shall  provide  the 
appropriate  model  form  in  Appendix  H 
of  this  part  or  a  substantially  similar 
notice.]  ►(i)  Grouped  and  segregated. 
The  disclosures  required  under 
paragraph  (b)(3)  of  this  section  and  the 
optional  disclosures  permitted  under 
paragraph  (b)(4)  of  this  section  shall 
appear  on  the  front  side  of  a  one-page 
document,  separate  from  all  other 
unrelated  material.  The  disclosures 
required  by  paragraph  (b)(3)(i)-(vi)  of 
this  section  shall  appear  grouped 
together  in  the  notice.  The  disclosures 
required  by  paragraph  (b)(3)(vii)  of  this 
section  shall  appear  grouped  together 
and  shall  be  segregated  from  all  other 
information  in  the  notice.  The  notice 
shall  not  contain  any  other  information 
not  directly  related  to  the  disclosures 
requited  under  paragraph  (b)(3)  of  this 
section. 

(ii)  Specific  format.  The  title  of  the 
notice  shall  appear  at  the  top  of  the 
notice.  The  disclosures  required  by 
paragraph  (b)(3)(i)-(vi)  of  this  section 
shall  appear  beneath  the  title  and  be  in 
the  form  of  a  table.  If  the  creditor 
chooses  to  place  in  the  notice  one  or 
both.of  the  optional  disclosures 
described  in  paragraph  (b)(4)  of  this 
section,  the  text  shall  follow  the 
disclosures  required  by  paragraph 
(b)(3)(i)-(vi)  of  this  section,  but  appear 
before  the  segregated  disclosures 
required  by  paragraph  (b)(3)(vii)  of  this 
section.  If  both  statements  described  in 
paragraph  (b)(4)  of  this  section  are 
inserted,  the  statement  described  in 
paragraph  (b)(4)(i)  of  this  section  shall 
appear  before  the  statement  described  in 
paragraph  (b)(4)(ii)  of  this  section.  The 
disclosures  required  by  paragraph  (b)(3) 
of  this  section  and  any  optional 
disclosures  permitted  under  paragraph 
(b)(4)  of  this  section  must  be  given  in  a 
minimum  10-point  font.  If  the  creditor 
chooses  to  insert  an  acknowledgement 
as  described  in  paragraph  (b)(4)(ii)  of 
this  section,  the  acknowledgement  must 
be  disclosed  in  a  format  substantially 
similar  to  the  format  used  in  Model 
Form  H-8(A)  or  H-9  in  Appendix  H  to 
this  part. 

(3)  Required  content  of  notice.  The 
creditor  shall  clearly  and  conspicuously 


disclose  the  following  information  in 
the  notice: 

(i)  Security  interest.  A  statement  that 
the  consumer  could  lose  his  or  her 
home  if  the  consumer  does  not  repay 
the  money  owed  under  the  loan  that  is 
secured  by  the  home. 

(ii)  Right  to  cancel.  A  statement  that 
the  consumer  has  the  right  under 
Federal  law  to  cancel  the  loan  on  or 
before  the  stated  date,  together  with  a 
statement  that  Federal  law  prohibits  the 
creditor  from  making  any  funds 
available  to  the  consumer  until  after  the 
stated  date. 

(iii)  Fees.  A  statement  that,  if  the 
consumer  cancels,  the  creditor  will  not 
charge  the  consumer  a  cancellation  fee 
and  will  refund  any  fees  the  consumer 
paid  to  obtain  the  loan. 

(iv)  New  advance  of  money  with  the 
same  creditor  under  paragraph  (f)(2)  of 
this  section.  If  there  is  a  new  transaction 
with  the  same  creditor  and  a  new 
advance  of  money  as  described  in 
paragraph  (f)(2)  of  this  section,  a 
statement  that  if  the  consumer  cancels 
the  new  transaction,  all  of  the  terms  of 
the  previous  loan  will  still  apply,  the 
consumer  will  still  owe  the  creditor  the 
previous  balance,  and  the  consumer 
could  lose  his  or  her  home  if  the 
consumer  does  not  repay  the  previous 
loan. 

(v)  How  to  cancel.  The  name  and 
postal  address  for  regular  mail  of  the 
creditor  or  its  agent  and  a  statement  that 
the  consumer  may  cancel  by  submitting 
the  form  located  at  the  bottom  of  the 
notice  to  the  address  provided. 

(vi)  Deadline  to  cancel.  The  calendar 
date  on  which  the  three-business-day 
rescission  period  expires,  together  with 
a  statement  that  the  right  to  cancel  the 
loan  may  extend  beyond  this  date  and 
in  that  case  the  consumer  must  submit 
the  form  located  at  the  bottom  of  the 
notice  to  either  the  current  owner  of  the 
loan  or  the  person  to  whom  the 
consumer  sends  his  or  her  payments.  If 
the  creditor  cannot  provide  an  accurate 
calendar  date  on  which  the  three- 
business-day  rescission  period  expires, 
the  creditor  must  provide  the  calendar 
date  on  which  it  reasonably  and  in  good 
faith  expects  the  three-business-day 
period  for  rescission  to  expire.  If  the 
creditor  provides  a  date  in  the  notice 
that  gives  the  consumer  a  longer  period 
within  which  to  rescind  than  the  actual 
period  for  rescission,  the  notice  shall  be 
deemed  to  comply  with  this  paragraph, 
as  long  as  the  creditor  permits  the 
consumer  to  rescind  through  the  end  of 
the  date  in  the  notice.  If  the  creditor 
provides  a  date  in  the  notice  that  gives 
the  consumer  a  shorter  period  within 
which  to  rescind  than  the  actual  period 
for  rescission,  the  creditor  shall  be 
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deemed  to  comply  with  the  requirement 
in  this  paragraph  if  the  creditor  notifies 
the  consumer  that  the  deadline  in  the 
first  notice  of  the  right  of  rescission  has 
changed  and  provides  a  second  notice  to 
the  consumer  stating  that  the 
consumer’s  right  to  rescind  expires  on  a 
calendar  date  which  is  three  business 
days  from  the  date  the  consumer 
receives  the  second  notice. 

(vii)  Form  for  consumer’s  exercise  of 
right.  A  form  that  the  consumer  may  use 
to  exercise  the  right  of  rescission,  which 
includes  spaces  for  entry  of  the 
consumer’s  name  and  property  address. 
At  a  creditor’s  option,  the  creditor  may 
pre-print  on  the  form  the  consumer’s 
name,  property  address  and  loan 
number,  but  may  not  request  or  require 
the  consumer  to  provide  the  loan 
number. 

(4)  Optional  content  of  notice,  (i) 
Exercise  of  right  by  joint  owners.  At  a 
creditor’s  option,  a  statement  that  joint 
owners  may  have  the  right  to  rescind 
and  that  a  rescission  by  one  owner  is 
effective  for  all  owners. 

(ii)  Acknowledgement  of  receipt.  At  a 
creditor’s  option,  a  statement  the 
consumer  may  use  to  acknowledge 
receipt  of  the  notice. 

(5)  Time  of  providing  notice,  (i)  In 
general.  Except  as  provided  in 
paragraph  (b){5)(ii)  of  this  section,  the 
notice  required  by  paragraph  (b)  of  this 
section  shall  be  provided  before 
consummation  of  the  transaction. 

(ii)  Addition  of  a  security  interest  to 
an  existing  obligation.  In  the  case  of  the 
addition  to  an  existing  obligation  of  a 
security  interest  as  described  in 
paragraph  (a)(1)  of  this  section,  the 
notice  required  by  paragraph  (b)  of  this 
section  shall  be  provided  before  the 
addition  of  the  security  interest  to  the 
existing  obligation. 

(6)  Proper  form  of  notice.  A  creditor 
satisfies  the  disclosure  requirements  of 
paragraph  (b)(3)  of  this  section  if  it 
providqs  the  appropriate  model  form  in 
Appendix  H  of  this  part,  or  a 
substantially  similar  notice,  which  is 
properly  completed  with  the  disclosures 
required  by  paragraph  (b)(3)  of  this 
section."^ 

(c)  Delay  of  creditor’s  performance. 
Unless  a  consumer  waives  the  right  of 
rescission  under  paragraph  (e)  of  this 
section,  no  money  shall  be  disbursed 
other  than  in  escrow,  no  services  shall 
be  performed  and  no  materials  delivered 
until  the  rescission  period  has  expired 
and  the  creditor  is  reasonably  satisfied 
that  the  consumer  has  not  rescinded. 

(dl^ll)-^  Effects  of  rescission 
^ prior  to  the  creditor  disbursing  funds. 
This  paragraph  applies  if  the  creditor 
has  not,  directly  or  indirectly  through  a 
third  party,  disbursed  money  or 


delivered  property,  and  the  consumer’s 
right  to  rescind  has  not  expired."^ 

f(l)]^(i)  Effect  of  consumer’s  notice 
of  rescission.-^  When  a  consumer 
I  rescinds  a  transactionl^provides  a 
notice  of  rescission  to  a  creditor  -M.  the 
security  interest  giving  rise  to  the  right 
of  rescission  becomes  void  and  the 
consumer  shall  not  be  liable  for  any 
amount,  including  anv  finance  charge. 

[(2)I^(ii)  Creditor’s  obligations.^ 
Within  20  calendar  days  after  receipt  of 
alnotice  of  rescission,  the  creditor  shall 
return  any  money  or  property  that  has 
been  given  to  anyonej^consumer’s 
notice  of  rescission,  the  creditor  shall 
return  to  the  consumer  any  money  that 
the  consumer  has  given  to  the  creditor 
or  a  third  party-^  in  connection  with 
the  transaction  and  shall  take  [any 
action]^whatever  steps  are*^ 
necessary  to  [reflect  the  termination  of 
thel^terminate  its"^  security  interest. 

[(3)  If  the  creditor  has  delivered  any 
money  or  property,  the  consumer  may 
retain  possession  until  the  creditor  has 
met  its  obligation  under  paragraph  (d)(2) 
of  this  section.  When  the  creditor  has 
complied  with  that  paragraph,  the 
consumer  shall  tender  the  money  or 
property  to  the  creditor  or,  where  the 
latter  would  be  impracticable  or 
inequitable,  tender  its  reasonable  value. 
At  the  consumer’s  option,  tender  of 
property  may  be  made  at  the  location  of 
the  property  or  at  the  consumer’s 
residence.  Tender  of  money  must  be 
made  at  the  creditor’s  designated  place 
of  business.  If  the  creditor  does  not  take 
possession  of  the  money  or  property 
within  20  calendar  days  after  the 
consumer’s  tender,  the  consumer  may 
keep  it  without  further  obligation. 

(4)  The  procedures  outlined  in 
paragraphs  (d)(2)  and  (3)  of  this  section 
may  be  modified  by  court  order.  J 

►(2)  Effects  of  rescission  after  the 
creditor  disburses  funds.  This  paragraph 
applies  if  the  creditor  has,  directly  or 
indirectly  through  a  third  party, 
disbursed  money  or  delivered  property, 
and  the  consumer’s  right  to  rescind  has 
not  expired  under  §  226.23(a)(3)(ii). 

(i)  Effects  of  rescission  if  the  parties 
are  not  in  a  court  proceeding.  This 
paragraph  applies  if  the  creditor  and 
consumer  are  not  in  a  court  proceeding. 

(A)  Creditor’s  acknowledgment  of 
receipt.  Within  20  calendar  days  after 
receipt  of  a  consumer’s  notice  of 
rescission,  the  creditor  shall  mail  or 
deliver  to  the  consumer  a  written 
acknowledgment  of  receipt  of  the 
consumer’s  notice,  which  shall  include 
a  written  statement  of  whether  the 
creditor  will  agree  to  cancel  the 
transaction. 

(B)  Creditor’s  written  statement.  If  the 
creditor  agrees  to  cancel  the  transaction. 


the  creditor’s  acknowledgment  of 
receipt  shall  contain  a  written 
statement,  which  provides: 

(J)  As  applicable,  the  amount  of 
money  or  a  description  of  the  property 
that  the  creditor  will  accept  as  the 
consumer’s  tender; 

(2)  A  reasonable  date  by  which  the 
consumer  may  tender  the  money  or 
property  described  in  paragraph 
(d)(2)(i)(B)(I):  and 

(3)  That  within  20  calendar  days  after 
receipt  of  the  consumer’s  tender,  the 
creditor  will  take  whatever  steps  are 
necessary  to  terminate  its  security 
interest. 

(C)  Consumer’s  response.  (2)  Tender 
of  money.  This  paragraph  applies  if  the 
creditor  disbursed  money  to  the 
consumer.  A  consumer  may  respond  by 
tendering  to  the  creditor  the  money 
described  in  the  written  statement  by 
the  date  stated  in  the  written  statement. 
Tender  of  money  may  be  made  at  the 
creditor’s  designated  place  of  business, 
or  any  reasonable  location  specified  in 
the  creditor’s  written  statement. 

(2)  Tender  of  property.  This  paragraph 
applies  if  the  creditor  delivered 
property  to  the  consumer.  A  consumer 
may  respond  by  tendering  to  the 
creditor  the  property  described  in  the 
written  statement  by  the  date  stated  in 
the  written  statement.  Where  this  tender 
would  be  impracticable  or  inequitable, 
the  consumer  may  tender  the  property’s 
reasonable  value.  At  the  consumer’s 
option,  tender  of  property  may  be  made 
at  the  location  of  the  property  or  at  the 
consumer’s  residence. 

(D)  Creditor’s  security  interest.  Within 
20  calendar  days  after  receipt  of  the 
consumer’s  tender,  the  creditor  shall 
take  whatever  steps  are  necessary  to 
terminate  its  security  interest. 

(ii)  Effects  of  rescission  in  a  court 
proceeding.  This  paragraph  applies  if 
the  creditor  and  consumer  are  in  a  court 
proceeding,  and  the  consumer’s  right  to 
rescind  has  not  expired  as  provided  in 
paragraph  23(a)(3)(ii)  of  this  section. 

(A)  Consumer’s  obligation.  (2)  Tender 
of  money.  This  paragraph  applies  if  the 
creditor  disbursed  money  to  the 
consumer.  After  the  creditor  receives 
the  consumer’s  notice  of  rescission,  the 
consumer  shall  tender  to  the  creditor 
the  principal  balance  then  owed  less 
any  amounts  the  consumer  has  given  to 
the  creditor  or  a  third  party  in 
connection  with  the  transaction.  Tender 
of  money  may  be  made  at  the  creditor’s 
designated  place  of  business,  or  other 
reasonable  location. 

(2)  Tender  of  property.  This  paragraph 
applies  if  the  creditor  delivered 
property  to  the  consumer.  After  the 
creditor  receives  the  consumer’s  notice 
of  rescission,  the  consumer  shall  tender 
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the  property  to  the  creditor,  or  where  : , 
this  tender  would  he  impracticable  or' 
inequitable,  tender  its  reasonable  value. 
At  the  consumer’s  option,  tender  of 
property  may  be  made  at  the  location  of 
the  property  or  at  the  consumer’s 
residence. 

(3)  Effect  of  non-possession.  If  the 
creditor  does  not  take  possession  of  the 
money  or  property  within  20  calendar 
days  after  the  consumer’s  tender,  the 
consumer  may  keep  it  without  further 
obligation. 

(B)  Creditor’s  obligation.  Within  20 
calendar  days  after  receipt  of  the 
consumer’s  tender,  the  creditor  shall 
take  whatever  steps  are  necessary  to 
terminate  its  security  interest.  If  the 
consumer  tendered  property,  the 
creditor  shall  return  to  the  consumer 
any  amounts  the  consumer  has  given  to 
the  creditor  or  a  third  party  in 
connection  with  the  transaction. 

(C)  Judicial  modification.  The 
procedures  outlined  in  paragraphs 
(dK2)(iiKA)  and  (B)  of  this  section  may 
be  modified  by  a  court.*^ 

(e)  Consumer’s  waiver  of  right  to 
rescind.  [(1)1  The  consumer  may 
modify  or  waive  the  right  to  rescind^, 
after  delivery  of  the  notice  required  by 
paragraph  (b)  of  this  section  and  the 
disclosures  required  by  §§  226.32(c)  and 
226.38,  as  applicable,"^  if  the  consumer 
determines  that  the  [extension  of  credit 
is  neededl^loan  proceeds  are  needed 
during  the  rescission  period"^  to  meet 
a  bona  fide  personal  financial 
emergency.  To  modify  or  waive  the 
right,  [the  consumerj^each  consumer 
entitled  to  rescind"^  shall  give  the 
creditor  a  dated  written  statement  that 
describes  the  emergency,  specifically 
modifies  or  waives  the  right  to  rescind, 
and  bears  the  ►consumer’s"^ 
signature  [of  all  the  consumers  entitled 
to  rescindl.  Printed  forms  for  this 
purpose  are  prohibited  [,  except  as 
provided  in  paragraph  (e)(2)  of  this 
sectionl. 

[(2)  The  need  of  the  consumer  to 
obtain  funds  immediately  shall  be 
regarded  as  a  bona  fide  personal 
financial  emergency  provided  that  the 
dwelling  securing  the  extension  of 
credit  is  located  in  an  area  declared 
during  June  through  September  1993, 
pursuant  to  42  U.S.C.  5170,  to  be  a 
major  disaster  area  because  of  severe 
storms  and  flooding  in  the  Midwest.'*^'' 
In  this  instance,  creditors  may  use 
printed  forms  for  the  consumer  to  waive 
the  right  to  rescind.  This  exemption  to 
paragraph  (e)(1)  of  this  section  shall 


[4Ba  ^  jjjt  Qf  {jjg  affected  areas  will  be  maintained 
by  the  Board.  1  ‘  -  ■ 


expire  one  year  from  the  date  an  area 
was  declared  a  major  disaster.  > 

(3)  The  consumer’s  need  to  obtain  i 
funds  immediately  shall  be  regarded  as 
a  bona  fide  personal  financial 
emergency  provided  that  the  dwelling 
securing  the  extension  of  credit  is 
located  in  an  area  declared  during  June 
through  September  1994  to  be  a  major 
disaster  area,  pursuant  to  42  U.S.C. 

5170,  because  of  severe  storms  and 
flooding  in  the  South.^sh  in  this 
instance,  creditors  may  use  printed 
forms  for  the  consumer  to  waive  the 
right  to  rescind.  This  exemption  to 
paragraph  (e)(1)  of  this  section  shall 
expire  one  year  from  the  date  an  area 
was  declared  a  major  disaster. 

(4)  The  consumer’s  need  to  obtain 
funds  immediately  shall  be  regarded  as 
a  bona  fide  personal  financial 
emergency  provided  that  the  dwelling 
securing  the  extension  of  credit  is 
located  in  an  area  declared  during 
October  1994  to  be  a  major  disaster  area, 
pursuant  to  42  U.S.C.  5170,  because  of 
severe  storms  and  flooding  in  Texas.‘‘**‘^ 
In  this  instance,  creditors  may  use 
printed  forms  for  the  consumer  to  waive 
the  right  to  rescind.  This  exemption  to 
paragraph  (e)(1)  of  this  section  shall 
expire  one  year  from  the  date  an  area 
was  declared  a  major  disaster.] 

(f)  Exempt  transactions.  The  right  to 
rescind  does  not  apply  to  the  following; 

(1)  A  residential  mortgage  transaction. 

(2)  A  [refinancing  or  consolidation] 

►  new  transaction  under 

§  226.20(a)(l)"^  by  the  same  creditor  of 
an  extension  of  credit  already  secured 
by  the  consumer’s  principal  dwelling 
►,  except  to  the  extent  of  any  new 
advance  of  money. 

(i)  For  purposes  of  this  paragraph,  the 
term  same  creditor  means  the  original 
creditor  that  is  also  the  current  holder 
of  the  debt  obligation.  The  original 
creditor  is  the  creditor  to  whom  the 
written  agreement  was  initially  made  ‘ 
payable.  In  a  merger,  consolidation  or 
acquisition,  the  successor  institution  is 
considered  the  original  creditor. 

(ii)  For  purposes  of  this  paragraph,  the 
term  new  advance  means  the  amount  by 
which  the  new  loan  amount  exceeds  the 
unpaid  principal  balance,  any  earned 
unpaid  finance  charge  on  the  existing 


|48b  A  list  of  the  affected  areas  will  be  maintained 
and  published  by  the  Board.  Such  areas  now 
include  parts  of  Alabama.  Florida,  and  Georgia.  I 
I A  list  of  the  affected  areas  will  be  maintained 
and  published  by  the  Board.  Such  areas  now 
include  the  following  counties  in  Texas:  Angelina, 
Austin,  Bastrop,  Brazos,  Brazoria,  Burleson, 
Chambers,  Fayette,  Fort  Bend,  Galveston,  Grimes, 
Hardin,  Harjis,  Houston,  Jackson,  Jasper,  Jefferson, 
Lee,  Liberty,  Madison,  Matagorda,  Montgomery, 
Nacagdoches,  Orange,  Polk,  San  Augustine,  San 
Jacinto,  Shelby,  Trinity,  Victoria,  Washington, 
Waller,  Walker,  and  Wharton.] 


debt,  and  amounts  attributed  solely  to 
the  costs  of  the  new  transaction.  If  the 
new  transaction  with  the  same  creditor 
involves  a  new  advance  of  money,  the 
new  transaction  is  rescindable  only  to 
the  extent  of  the  new  advance."^  [The 
right  of  rescission  shall  apply,  however, 
to  the  extent  the  new  amount  financed 
exceeds  the  unpaid  principal  balance, 
any  earned  unpaid  finance  charge  on 
the  existing  debt,  and  amounts 
attributed  solely  to  the  costs  of  the 
refinancing  or  consolidation.] 

(3)  A  transaction  in  which  a  state 
agency  is  a  creditor. 

(4)  An  advance,  other  than  an  initial 
advance,  in  a  series  of  advances  or  in  a 
series  of  single-payment  obligations  that 
is  treated  as  a  single  transaction  under 

§  226.17(c)(6),  if  the  notice  required  by 
paragraph  (b)  of  this  section  and  all 
material  disclosures  have  been  given  to 
the  consumer. 

(5)  A  renewal  of  optional  ►credit"^ 
insurance  premium.s^,  debt 
cancellation  coverage  or  debt 
suspension  coverage,  provided  that  the 
disclosures  relating  to  the  initial 
purchase  were  provided  as  required 
under  §  226.38(h)"^  [that  is  not 
considered  a  refinancing  under 

§  226.20(a)(5)]. 

[(g)  Tolerances  for  accuracy — (1) 
One-half  of  1  percent  tolerance.  Except 
as  provided  in  paragraphs  (g)(2)  and 
(h)(2)  of  this  section,  the  finance  charge 
and  other  disclosures  affected  by  the 
finance  charge  (such  as  the  amount 
financed  and  the  annual  percentage 
rate)  shall  be  considered  accurate  for 
purposes  of  this  section  if  the  disclosed 
finance  charge: 

(1)  is  understated  by  no  more  than  Vz 
of  1  percent  of  the  face  amount  of  the 
note  or  $100,  whichever  is  greater;  or 

(ii)  is  greater  than  the  amount 
required  to  be  disclosed. 

(2)  One  percent  tolerance.  In  a 
refinancing  of  a  residential  mortgage 
transaction  with  a  new  creditor  (other 
than  a  transaction  covered  by  §  226.32), 
if  there  is  no  new  advance  and  no 
consolidation  of  existing  loans,  the 
finance  charge  and  other  disclosures 
affected  by  the  finance  charge  (such  as 
the  amount  financed  and  the  annual 
percentage  rate)  shall  be  considered 
accurate  for  purposes  of  this  section  if 
the  disclosed  finance  charge: 

(i)  is  understated  by  no  more  than  1 
percent  of  the  face  amount  of  the  note 
or  $100,  whichever  is  greater;  or 

(ii)  is  greater  than  the  amount 
required  to  be  disclosed.  ] 

[(h)]^(g)"^  Special  rules  for 
foreclosures.  [(1)  Right  to  rescind.} 
After  the  initiation  of  foreclosure  on  the 
consumer’s  principal  dwelling  that 
secures  the  credit  obligation,  the 
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consumer  shall  have  the  right  to  rescind 
the  transaction  if: ' 

l(i)l^(l)"^  A  mortgage  broker  fee 
that  should  have  been  included  in  the 
[finance  charge]^  interest  and 
settlemeiH  charges*^  was  not  included: 
or 

[(ii)l^(2)'^  The  creditor  did  not 
provide  the  properly  completed 
appropriate  model  form  in  appendix  H 
of  this  part,  or  a  substantially  similar 
notice  of  rescission. 

[(2)  Tolerances  for  disclosures.  After 
the  initiation  of  foreclosure  on  the 
consumer’s  principal  dwelling  that 
secures  the  credit  obligation,  the  finance 
charge  and  other  disclosures  affected  by 
the  finance  charge  (such  as  the  amount 
financed  and  the  annual  percentage 
rate)  shall  be  considered  accurate  for 
purposes  of  this  section  if  the  disclosed 
finance  charge: 

(i)  Is  understated  by  no  more  than 
$35;  or 

(ii)  Is  greater  than  the  amount 
required  to  be  disclosed.] 

17.  Section  226.24  is  amended  by 
revising  paragraph  (f)(3)(i)  to  read  as 
follows: 

§226.24  Advertising. 
***** 

(f)*  *  * 

(3)  Disclosure  of  payments — (i)  In 
general.  [In  addition  to  the 
requirements  of  paragraph  (c)  of  this 
section,  in  ►If-^  an  advertisement  for 
credit  secured  by  a  dwelling  states  the 
amount  of  any  payment,  the 
advertisement  shall  disclose  in  a  clear 
and  conspicuous  manner: 
***** 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

18.  Section  226.31  is  amended  by 
revising  paragraphs  (b),  (c){l)(iii),  (c)(2), 
and  (d)(2)  to  read  as  follows: 

§226.31  General  rules. 
***** 

(b)  Form  of  disclosures.  The  creditor 
shall  make  the  disclosures  required  by 
this  subpart  clearly  and  conspicuously 
in  writing,  in  a  form  that  the  consumer 
may  keep.  The  disclosures  required  by 
this  subpart  may  be  provided  to  the 
consumer  in  electronic  form,  subject  to 
compliance  with  the  consumer  consent 
and  other  applicable  provisions  of  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  (E-Sign  Act) 

(15  U.S.C.  7001  et  seq.).  ►The 
disclosures  required  by  §  226.33(b)  may 
be  provided  to  the  consumer  in 
electronic  form  without  regard  to  the 
consumer  consent  or  other  provisions  of 
the  E-Sign  Act  in  the  circumstances  set 
forth  in  that  section.-^ 


(c)  *  *  *  ■ 

(1)  *  *  *  .1  1  ' 

(iii)  Consumer’s  waiver  of  waiting 
period  before  consummation.  [The 
consumer  may,  after  receiving  the 
disclosures  required  by  paragraph  (c)(1) 
of  this  section,  modify  or  waive  the 
three-day  waiting  period  between 
delivery  of  those  disclosures  and 
consummation,  if  the  consumer 
determines  that  the  extension  of  credit 
is  neededl^The  consumer  may  modify 
or  waive  the  three-day  waiting  period 
between  when  the  consumer  receives 
the  disclosures  required  by  paragraph 

(c)(1)  of  this  section  and  consummation, 
after  receiving  those  disclosures,  if  the 
consumer  determines  that  the  loan 
proceeds  are  needed  before  the  waiting 
period  ends-^  to  meet  a  bona  fide  . 
personal  financial  emergency.  To 
modify  or  waive  the  right,  Ithe 
consumerj^each  consumer  primarily 
liable  on  the  legal  obligation*^  shall 
give  the  creditor  a  dated  written 
statement  that  describes  the  emergency, 
specifically  modifies  or  waives  the 
waiting  period,  and  bears  the 
►consumer’s*^  signature  |of  all  the 
consumers  entitled  to  the  waiting 
period] .  Printed  forms  for  this  purpose 
are  prohibited!,  except  when  creditors 
are  permitted  to  use  printed  forms 
pursuant  to  §  226.23(e)(2)]. 

(2)  Disclosures  for  reverse  mortgages. 
The  creditor  shall  furnish  the 
disclosures  required  by  §  226.33  ►as 
specified  in  paragraph  (d)  of  that 
section*^fat  least  three  business  days 
prior  to: 

(1)  Consummation  of  a  closed-end 
credit  transaction;  or 

(ii)  The  first  transaction  under  an 
open-end  credit  plan]. 
***** 

(d)  *  *  * 

(2)  Estimates.  ►Except  as  otherwise 
required  by  §  226.19(a)(2),  i*^  [I]f  any 
information  necessary  for  an  accurate 
disclosure  is  unknown  to  the  creditor, 
the  creditor  shall  make  the  disclosure 
based  on  the  best  information 
reasonably  available  at  the  time  the 
disclosure  is  provided,  and  shall  state 
clearly  that  the  disclosure  is  an 
estimate. 

***** 

19.  Section  226.32  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b)(l)(i)  to  read  as  follows: 

§  226.32  Requirements  for  certain  closed- 
end  home  mortgages. 

(a)  *  *  * 

(2)*  *  * 

(ii)  A  ►nonrecourse*^  reverse 
mortgage  [transaction]  subject  to 
§226.33. 

***** 


(b)  *  *  *  M  .  . 

(1)  *  *  *  .i  . 

(i)  All  items  [required  to  be  disclosed 
under]  ►included  in  the  finance  charge 
pursuant  to*^  §  226.4[(a)  and  226.4(b)], 
except^ — 

(A) *^  Interest  or  the  time-price 
differential:  ►and 

(B)  For  purposes  of  this  paragraph 
(b)(l)(i),  §  226.4(g)  does  not  apply;*^ 

*  *  *  *  * 

20.  Section  226.33  is  revised  to  read 
as  follows: 

§  226.33  Requirements  for  reverse 
mortgages. 

(a)  Definition.  For  purposes  of  this 
subpart,  reverse  mortgage  Itransaction^ 
means  a  [nonrecourse]  consumer  credit 
obligation  in  which: 

(1)  A  mortgage,  deed  of  trust,  or 
equivalent  consensual  security  interest 
securing  one  or  more  advances  is 
created  in  the  consumer’s  principal 
dwelling;  and 

(2)  Any  principal,  interest,  or  shared 
appreciation  or  equity  is  due  and 
payable  (other  than  in  the  case  of 
default)  only  after: 

(1)  The  consumer  dies; 

(ii)  The  dwelling  is  transferred;  or 

(iii)  The  consumer  ceases  to  occupy 
the  dwelling  as  a  principal  dwelling. 

►(b)  Reverse  mortgage  document 
provided  on  or  with  the  application. 

(1)  In  general.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  the 
reverse  mortgage  document  “Key 
Questions  to  Ask  about  Reverse 
Mortgage  Loans”  published  by  the 
Board,  or  a  substantially  similar 
document,  shall  be  provided 
prominently  on  or  with  an  application 
form  at  the  time  the  application  form  is 
provided  to  the  consumer  or  before  the 
consumer  pays  a  nonrefundable  fee 
(except  a  bona  fide  and  reasonable  fee 
imposed  by  a  counselor  or  a  counseling 
agency  for  reverse  mortgage  counseling 
required  by  applicable  law),  whichever 
is  earlier. 

(2)  Application  made  by  telephone  or 
through  an  intermediary.  If  the  creditor 
receives  the  consumer’s  application 
through  an  intermediary  agent  or  broker 
or  by  telephone,  the  creditor  satisfies 
the  requirements  of  paragraph  (b)(1)  of 
this  section  if  the  creditor  delivers  the 
document  or  places  it  in  the  mail  not 
later  than  three  business  days  after  the 
creditor  receives  the  consumer’s 
application;  or  before  consummation  or 
account  opening,  whichever  is  earlier. 

(3)  Electronic  disclosure.  For  an 
application  that  is  accessed  by  the 
consumer  in  electronic  form,  the 
document  required  by  paragraph  (b)(1) 
of  this  section  must  be  provided  in  a 
timely  manner  and  may  be  provided  to 
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the  consumer  in  electronic  form  on  or 
with  the  application. 

(4)  Duties  of  third  parties.  Persons 
other  than  the  creditor  who  provide 
applications  to  consumers  for  open-end 
reverse  mortgages  must  comply  with 
paragraphs  (b)(1)  and  (b)(3)  of  this 
section,  except  that  these  third  parties 
are  not  required  to  deliver  or  mail  the 
document  required  by  paragraph  (b)(1) 
of  this  section  for  telephone 
applications  as  discussed  in  paragraph 
(b)(2)  of  this  section."^ 

[(h)  |►(c)■^  Content  of  disclosures 
^for  reverse  mortgages^.  In  addition 
to  other  disclosures  required  by  this 
part,  in  a  reverse  mortgage  [transaction! 
the  creditor  shall  provide  the  following 
disclosures  in  a  form  substantially 
similar  to  [the  model  form]  ►Forms  K- 
1,  K-2,  or  found  in  [paragraph 

(d)  of]  appendix  K  of  this  part: 

(1)  Notice.  A  statement  mat  the 
consumer  is  not  obligated  to  complete 
the  reverse  mortgage  [transaction] 
merely  because  the  consumer  has 
received  the  disclosures  required  by  this 
section  or  has  signed  an  application  for 
a  reverse  mortgage  loan,  ►if  the 
creditor  provides  space  for  the 
consumer’s  signature,  a  statement  that  a 
signature  by  the  consumer  only 
confirms  receipt  of  the  disclosure 
statement. 

(2)  ^Identification  information. 

(i)  The  identity  of  the  creditor. 

(ii)  The  date  the  disclosure  was 
prepared. 

,  (iii)  The  loan  originator’s  unique 
identifier,  as  defined  by  Sections 
1503(3)  and  (12)  of  the  Secure  and  Fair 
Enforcement  for  Mortgage  Licensing  Act 
of  2008,  12  U.S.C.  5102(3)  and 
(12).^[  Total  annual  loan  cost  rates.  A 
good-faith  projection  of  the  total  cost  of 
the  credit,  determined  in  accordance 
with  paragraph  (c)  of  this  section  and 
expressed  as  a  table  of  “total  annual  loan 
cost  rates,”  using  that  term,  in 
accordance  with  appendix  K  of  this 
part.] 

(3)  Itemization  of  pertinent 
information.  [An  itemization  of  loan 
terms,  charges,  the  age  of  the  youngest 
borrower]  ►The  name,  address, 
account  number,  and  age  of  each 
borrower*^,  and  the  appraised  property 
value. 

(4)  ^Information  about  the  reverse 
mortgage,  (i)  A  statement  that  the 
consumer  has  applied  for  a  reverse 
mortgage  secured  by  his  dwelling  that 
does  not  have  to  be  repaijl  while  the 
consumer  remains  in  the  home. 

(ii)  A  description  of  the  types  of 
payments  which  the  consumer  may 
receive,  such  as  an  initial  advance,  a 
monthly  or  other  periodic  advance,  or 
through  discretionary  cash  advances  in 


which  the  consumer  controls  the  timing 
of  advances,  if  more  than  one  type  of 
payment  is  available. 

(iii)  A  statement  that  the  consumer 
will  retain  title  to  the  home  and  must 
pay  any  property  charges  such  as  taxes 
and  insurance  and  must  maintain  the 
property. 

(iv)  As  applicable,  a  statement  that  the 
consumer  will  have  access  to  the  loan 
funds  and  will  continue  to  receive 
payments  even  if  the  loan’s  principal 
balance  exceeds  the  value  of  the  home, 
provided  that  the  consumer  remains  in 
the  home. 

(v)  A  description  of  the  events  that 
may  cause  the  reverse  mortgage  to 
become  due  and  payable,  and  a 
statement  that  the  consumer  must  repay 
the  loan,  including  interest  and  fees, 
once  such  an  event 

occurs. ■^[Exp/anaf/on  of  table.  An 
explanation  of  the  table  of  total  annual 
loan  cost  rates  as  provided  in  the  model 
form  found  in  paragraph  (d)  of  appendix 
K  of  this  part.] 

►(5)  Payment  of  loan  funds,  (i)  An 
itemization  of  the  types  of  payments  the 
creditor  will  make  to  the  consumer 
including,  as  applicable: 

(A)  The  amount  of  any  initial  advance 
at  consummation  or  for  a  HELOC,  after 
the  consumer  becomes  obligated  on  the 
plan,  and  a  statement  that  the  funds  will 
be  paid  to  the  consumer  after  the 
consumer  accepts  the  reverse  mortgage, 
labeled  “Initial  Advance”. 

(B)  The  amount  of  any  monthly  or 
other  regular  periodic  payment  of  hinds 
to  the  consumer  and  a  statement  that  the 
hinds  will  be  paid  each  month  (or  other 
applicable  period)  while  the  consumer 
remains  in  the  home,  labeled  “Monthly 
Advance”  (or  other  applicable  period). 

(C)  Any  amount  made  available  to  the 
consumer  as  discretionary  cash 
advances,  the  timing  of  which  the 
consumer  controls,  and  a  statement  that 
the  funds  will  be  available  to  the 
consumer  at  any  time  while  the 
consumer  remains  in  the  home,  labeled 
“Line  of  Credit.” 

(ii)  If  the  consumer  may  choose  the 
types  of  payments  by  which  to  receive 
loan  funds,  and  the  consumer  has  not 
selected  a  payment  option  at  the  time 
the  disclosures  are  provided,  the 
creditor  shall  disclose  the  amount  the 
consumer  may  receive  in  the  following 
manner: 

(A)  As  the  maximum  amount  the 
consumer  could  receive  under 
paragraph  (c)(5)(i)(C)  of  this  section 
along  with  a  statement  that  the 
consumer  may  also  choose  to  take  some 
or  all  of  the  funds  in  an  initial  advance 
or  periodic  payment  as  described  in 
paragraphs  (c)(5)(i)(A)  or  (c)(5)(i)(B)  of 
this  section,  if  applicable. 


(B)  If  the  creditor  does  not  provide  the 
consumer  with  the  option  to  receive 
funds  in  the  manner  described  in 
paragraph  (c)(5)(i)(C)  of  this  section,  as 
the  maximum  amount  the  consumer 
may  receive  as  an  initial  advance  under 
paragraph  (c)(5)(i)(A)  of  this  section 
along  with  a  statement  that  the 
consumer  may  choose  to  take  some  or 
all  of  the  funds  in  the  form  of  a  periodic 
payment  as  described  in  paragraph 
(c)(5)(i)(B)  of  this  section,  if  applicable. 

(iii)  A  statement  that  the  consumer 
may  change  the  types  of  payments 
received,  if  applicable. 

(6)  Annual  percentage  rate,  (i)  Open- 
end  annual  percentage  rate.  For  an 
open-end  reverse  mortgage,  each 
periodic  interest  rate  applicable  to  the 
transaction  that  may  be  used  to  compute 
the  finance  charge  on  an  outstanding 
balance,  expressed  as  an  annual 
percentage  rate  (as  determined  by 
§  226.14(b)).  The  annual  percentage 
rates  disclosed  pursuant  to  this 
paragraph  shall  be  in  at  least  16-point 
type,  except  for  the  following:  Any 
minimum  or  maximum  annual 
percentage  rates  that  may  apply;  and 
any  rate  changes  set  forth  in  the  initial 
agreement  that  would  not  generally 
apply  after  the  expiration  of  an 
introductory  rate,  such  as  the  loss  of  an 
employee  preferred  rate  when  an 
employee  ceases  employment. 

(A)  Disclosures  for  variable-rate 
plans.  (1)  If  a  rate  disclosed  under 
paragraph  (c)(6)(i)  of  this  section  is  a 
variable  rate,  the  following  disclosures, 
as  applicable: 

(i)  The  fact  that  the  annual  percentage 
rate  may  change  due  to  the  variable-rate 
feature,  using  the  term  “variable  rate”  in 
underlined  text  as  shown  in  the 
applicable  tables  found  in  Samples  K- 
4,  or  K— 5  in  Appendix  K  of  this  part. 

(ii)  An  explanation  of  how  the  annual 
percentage  rate  will  be  determined. 
Except  as  provided  in  paragraph 
(c)(6)(i)(A)(I)(v7)  of  this  section,  in 
providing  this  disclosure,  a  creditor 
must  only  identify  the  type  of  index 
used  and  the  amount  of  any  margin. 

(iii)  The  frequency  of  changes  in  the 
annual  percentage  rate. 

(iV)  Any  rules  relating  to  changes  in 
the  index  value  and  the  annual 
percentage  rate. 

(v)  A  statement  of  any  limitations  on 
changes  in  the  annual  percentage  rate, 
including  the  minimum  and  maximum 
annual  percentage  rate  that  may  be 
imposed.  If  no  annual  or  other  periodic 
limitations  apply  to  changes  in  the 
annual  percentage  rate,  a  statement  that 
no  annual  limitation  exists. 

(vi)  The  lowest  and  highest  value  of 
the  index  and  margin  in  the  past  15 
years. 
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(2)  A  variable  rate  is  accurate  if  it  is 
a  rate  as  of  a  specified  date  and  the  rate 
was  in  effect  wnthin  the  last  30  days 
before  the  disclosures  are  provided. 

(B)  Introductory  initial  rate.  If  the 
initial  rate  is  an  introductory  rate,  the 
creditor  must  disclose  the  rate  that 
would  otherwise  apply  pursuant  to 
paragraph  (c)(6)(i)  of  this  section.  Where 
the  rate  is  fixed,  the  creditor  must 
disclose  the  rate  that  will  apply  after  the 
introductory  rate  expires.  Where  the  rate 
is  variable,  the  creditor  must  disclose 
the  rate  based  on  the  applicable  index 
or  formula.  A  creditor  must  disclose  in 
the  table  described  in  paragraph  (dK4) 
of  this  section  the  introductory  rate 
along  with  the  rate  that  would  otherwise 
apply  to  the  plan,  and  use  the  term 
“introductory”  or  “intro”  in  immediate 
proximity  to  the  introductory  rate.  The 
creditor  must  also  disclose  the  time 
period  during  which  the  introductory 
rate  will  remain  in  effect. 

(ii)  Closed-end  annual  percentage 
rate.  (A)  The  “annual  percentage  rate,” 
using  that  term  (as  determined  by 
§  226.22),  and  the  following  description: 
“overall  cost  of  this  loan  including 
interest  and  settlement  charges.” 

(B)  Rate  type,  (i)  If  the  annual 
percentage  rate  may  increase  after 
consummation,  a  statement  that  the  rate 
is  an  “adjustable  rate”  using  that  term. 

(2)  If  the  interest  rate  will  change  after 
consummation,  and  the  rates  and 
periods  in  which  they  will  apply  are 
known,  a  statement  that  the  rate  is  a 
“step  rate”  using  that  term. 

(3)  If  the  rate  is  not  an  adjustable  rate 
or  a  step  rate,  a  statement  that  the  rate 
is  a  “fixed  rate”  using  that  term. 

(C)  Rate  calculation  and  rate  change 
limits.  If  the  annual  percentage  rate  may 
increase  after  consummation: 

(/)  A  statement  labeled  “Rate 
Calculation”  that  described  the  method 
used  to  calculate  the  interest  rate  and 
the  frequency  of  interest  rate 
adjustments.  If  the  interest  rate  that 
applies  at  consummation  is  not  based 
on  the  index  and  margin  that  will  be 
used  to  make  later  interest  rate 
adjustments,  the  statement  must  include 
the  time  period  when  the  initial  interest 
rate  expires. 

(2)  Any  limitations  on  the  increase  in 
the  interest  rate  together  with  a 
statement  of  the  maximum  rate  that  may 
apply,  labeled  “Rate  Change  Limits.” 

(3)  The  lowest  and  highest  value  of 
the  index  and  margin  in  the  past  15 
years. 

(iii)  Statement  about  interest  accrual. 
A  statement  that  interest  charges  wdll  be 
added  to  the  loan  balance  each  month 
(or  other  applicable  period)  and 
collected  when  the  loan  is  due. 


(7)  Fees  and  transaction  requirements. 

(i)  Fees  imposed  by  the  creditor  and 
third  parties  to  consummate  the 
transaction  or  open  the  plan.  (A)  The 
total  of  all  one-time  fees  imposed  by  the 
creditor  and  any  third  parties  to  open 
the  plan  or  consummate  the  transaction, 
stated  as  a  dollar  amount.  If  the  exact 
total  of  one-time  fees  for  account 
opening  is  not  known  at  the  time  the 
open-end  early  disclosures  required  by 
paragraph  (d)(1)  of  this  section  are 
delivered  or  mailed,  a  creditor  must 
provide  the  highest  total  of  one-time 
account  opening  fees  possible  for  tbe 
plan  terms  with  a  indication  that  the 
one-time  account  opening  costs  may  be 
“up  to”  that  amount. 

(B)  An  itemization  of  all  one-time  fees 
imposed  by  the  creditor  and  any  third 
parties  to  open  the  plan  or  consummate 
the  transaction,  stated  as  a  dollar 
amount,  and  when  such  fees  are 
payable.  If  the  dollar  amount  of  an 
itemized  fee  is  not  known  at  the  time 
the  disclosures  under  paragraph  (d)(1) 
of  this  section  are  delivered  or  mailed, 

a  creditor  must  provide  a  range  for  such 
fee. 

(C)  A  creditor  shall  not  disclose  the 
amount  of  any  property  insurance 
premiums  under  this  paragraph,  even  if 
the  creditor  requires  property  insurance. 

(ii)  Fees  imposed  by  the  creditor  for 
availability  of  tbe  reverse  mortgage.  (A) 
Any  monthly  or  other  periodic  fees  that 
may  be  imposed  by  the  creditor  for  the 
availability  of  the  reverse  mortgage, 
including  any  fee  based  on  account 
activity  or  inactivity;  how  frequently  tjie 
fee  will  be  imposed;  and  the  annualized 
amount  of  the  fee.  A  creditor  must  not 
disclose  the  amount  of  any  property 
insurance  premiums  under  this 
paragraph,  even  if  the  creditor  requires 
propertv  insurance. 

(B)  All  costs  and  charges  to  the 
consumer  that  may  be  imposed  by  the 
creditor  on  a  regular  periodic  basis  as 
part  of  the  reverse  mortgage,  such  as  a 
servicing  fee  or  mortgage-insurance 
premium. 

(C)  The  label  “Monthly  Interest 
Charges”  along  with: 

(1)  For  a  closed-end  reverse  mortgage, 
the  interest  rate  applicable  to  the  loan 
and,  if  the  rate  is  variable,  a  statement 
that  the  rate  can  change. 

(2)  For  an  open-end  reverse  mortgage, 
the  annual  percentage  rate  applicable  to 
the  plan  and,  if  the  rate  is  variable,  a 
statement  that  the  rate  can  change. 

(iii)  Fees  imposed  by  the  creditor  for 
early  termination  of  the  reverse 
mortgage.  Any  fee  that  may  be  imposed 
by  the  creditor  if  a  consumer  terminates 
the  reverse  mortgage,  or  prepays  the 
obligation  in  full,  prior  to  its  scheduled 
maturity. 


(iv)  Statement  about  other  fees.  (A) 

For  the  early  open-end  disclosure 
required  by  paragraph  (d)(1)  of  this 
section,  a  statement  that  other  fees  may 
apply,  if  applicable.  As  applicable, 
either: 

(1)  A  statement  that  the  consumer 
may  receive,  upon  request,  additional 
information  about  fees  applicable  to  the 
plan,  or 

(2)  If  the  additional  information  about 
fees  is  provided  with  the  table  described 
in  paragraph  (d)(4)(i)  of  this  section,  a 
reference  to  the  location  of  the 
information. 

IB)  For  the  open-end  account-opening 
disclosures  required  by  paragraph  (d)(2) 
of  this  section  and  the  closed-end 
disclosures  required  by  paragraph  (d)(3) 
of  this  section,  a  statement  that  other 
fees  may  apply  and  that  information 
about  other  fees  is  included  in  the 
disclosures  or  agreement,  as  applicable. 

(v)  Transaction  requirements.  Any 
limitations  on  the  number  of  extensions 
of  credit  and  the  amount  of  credit  that 
may  be  obtained  during  any  time 
period,  as  well  as  any  minimum  draw' 
requirements. 

(^8)  Loon  balance  growth,  (i) 
Itemization.  An  itemization  of  the  loan 
balance  expressed  as  a  dollar  amount. 
The  creditor  shall  base  the  itemization 
on: 

(A)  The  initial  interest  rate  in  effect  at 
the  time  the  disclosures  are  provided. 

(B)  The  assumption  that  the  consumer 
does  not  make  any  repayments  during 
the  term  of  the  reverse  mortgage. 

(C)  The  payment  type(s)  selected  by 
the  consumer  as  disclosed  in  paragraph 
(c)(5)  of  this  section.  If  the  consumer  has 

■  elected  to  receive  an  initial  advance,  a 
periodic  payment,  or  some  combination 
of  the  two  which  accounts  for  fifty 
percent  or  more  of  the  principal  loan 
amount  available  to  the  consumer,  the 
creditor  shall  assume  that  the  consumer 
takes  no  further  advances.  In  all  other 
cases,  including  where  the  consumer 
has  not  selected  a  payment  type,  the 
creditor  shall  assume  that  the  entire 
principal  loan  amount  is  advanced  at 
closing  or,  in  the  case  of  an  open-end 
credit  transaction,  at  the  time  the 
consumer  becomes  obligated  on  the 
plan. 

(D)  If  the  creditor  is  entitled  by 
contract  to  any  shared  appreciation  or 
shared  equity,  the  assumption  that  the 
dwelling’s  value  increases  by  4  percent 
per  year.  In  all  other  cases,  the 
assumption  tha^the  dwelling’s  value 
does  not  change. 

(E)  If  the  creditor  and  consumer  have 
not  agreed  on  whether  any  closing  or 
account-opening  and  other  transaction 
costs  w'ill  be  financed  by  the  creditor  or 
paid  by  the  consumer,  the  assumption 
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that  all  such  costs  will  be  financed  by 
the  creditor. 

(ii)  Content.  The  itemization  shall 
contain  only  the  following  information 
for  each  of  the  assumed  loan  periods  of 
one  year,  five  years,  and  ten  years: 

(A)  The  sum  of  all  advances  to  and  for 
the  benefit  of  the  consumer,  including 
payments  that  the  consumer  will  receive 
from  an  annuity  that  the  consumer 
purchases  along  with  the  reverse 
mortgage: 

(B)  The  sum  of  all  costs  and  charges 
owed  by  the  consumer,  including  the 
costs  of  any  annuity  the  consumer 
purchases  along  with  the  reverse 
mortgage;  and 

(C)  The  total  amount  the  consumer 
would  be  required  to  repay,  including 
any  shared  appreciation  or  equity  in  the 
dwelling  that  the  creditor  is  entitled  by 
contract  to  receive  and  any  limitations 
on  the  consumer’s  liability  (such  as 
nonrecourse  limits  and  equity- 
conservation  agreements). 

(iii)  Explanation.  An  explanation  of 
the  table  required  by  paragraph  (c)(8)(v) 
of  this  section  including: 

(A)  A  statement  that  the  table  is  based 
on  payment  type(s)  selected  by  the 
consumer  as  disclosed  in  paragraph 
(c)(5)  of  this  section  and,  if  applicable, 

a  statement  that  the  disclosure  assumes 
no  further  advances  are  taken. 

(B)  For  a  reverse  mortgage  under  an 
open-end  credit  plan,  the  annual 
percentage  rate  in  effect  at  the  time  the 
disclosures  are  provided  and  a 
statement  that  the  table  is  based  on  the 
assumption  that  the  annual  percentage 
rate  does  not  change. 

(C)  For  a  closed-end  reverse  mortgage, 
the  interest  rate  in  effect  at  the  time  the 
disclosures  are  provided  and  a 
statement  that  the  table  is  based  on  the 
assumption  that  the  interest  rate  does 
not  change. 

(iv)  Shared  appreciation  disclosure.  If 
the  creditor  is  entitled  by  contract  to 
any  shared  appreciation  or  equity,  a 
statement  under  the  heading,  “Shared 
Appreciation”  or  “Shared  Equity,”  that 
the  reverse  mortgage  includes  such  an 
agreement  and  a  description  that  this 
means  the  lender  will  be  entitled  to  a 
specified  percent  of  any  gain  the 
consumer  makes  when  the  consumer 
sells  or  refinances  the  home.  The 
creditor  must  also  disclose  a  numeric 
example  of  the  amount  of  shared 
appreciation  or  equity  the  creditor 
would  be  entitled  to  based  on  a 
hypothetical  $100,000  appreciation  in 
the  home’s  value. 

(v)  Format.  The  information  in 
paragraph  (c)(8)(ii)  shall  be  in  the  form 
of  a  table  with  headings,  content  and 
format  substantially  similar  to  Forms  K- 
l,.K-2,  or  K-3  in  Appendix  K  to  this 


part.  That  table  shall  contain  only  the 
information  required  in  paragraph 
(c)(8)(iii).  The  information  in  paragraph 
(c)(8)(iv)  shall  be  in  the  form  of  a  table 
with  headings,  content  and  format 
substantially  similar  to  Model  Clause  K- 
7  in  Appendix  K  to  this  part. 

(9)  Statements  about  repayment 
options,  (i)  A  statement  that  once  the 
loan  becomes  due  and  payable  the 
consumer  or  the  consumer’s  heirs  may 
pay  the  loan  balance  in  hdl  and  keep 
the  home,  or  sell  the  home  and  use  the 
proceeds  to  pay  off  the  loan. 

(ii)  For  a  nonrecourse  transaction  a 
statement  that: 

(A)  If  the  home  sells  for  less  than  the 
consumer  owes,  the  consumer  will  not 
be  required  to  pay  the  difference. 

(B)  If  the  home  sells  for  more  than  the 
consumer  owes,  the  difference  will  be 
provided  to  the  consumer  or  the 
consumer’s  heirs.  If  the  reverse 
mortgage  includes  a  shared  equity  or 
shared  appreciation  feature,  a  statement 
that  the  creditor  will  deduct  any  shared 
appreciation  or  equity  before  paying  the 
remaining  funds  to  the  consumer  or 
consumer’s  heirs. 

(iii)  For  a  transaction  that  allows 
recourse  against  the  borrower,  a 
statement  that  the  consumer  or  the 
consumer’s  estate  will  be  required  to 
repay  the  entire  amount  of  the  loan, 
even  if  the  home  sells  for  less  than  the 
consumer  owes. 

(10)  Statements  about  risks,  (i)  A 
statement  that  the  reverse  mortgage  will 
be  secured  by  the  consumer’s  home. 

(11)  As  applicable,  a  statement  that  the 
creditor  may: 

(A)  Foreclose  on  the  home  and  require 
that  the  consumer  leave  the  home; 

(B)  Stop  making  periodic  payments  to 
the  consumer; 

(C)  Prohibit  additional  extensions  of 
credit  or  reduce  the  credit  limit,  if 
applicable; 

(D)  Terminate  the  reverse  mortgage 
and  require  payment  of  the  outstanding 
balance  in  full  in  a  single  payment  and 
impose  fees  upon  termination;  and 

(E)  Implement  changes  in  the  reverse 
mortgage. 

(iii)  A  statement  of  the  following 
conditions  under  which  the  creditor 
may  take  the  actions  in  paragraph 
(c)(10)(ii)  of  this  section,  including  as 
applicable: 

(A)  The  consumer’s  failure  to 
maintain  the  collateral. 

(B)  The  consumer’s  ceasing  to  use  the 
dwelling  as  the  consumer’s  principal 
residence  and  a  statement  of  any 
residency  time  period  that  will  be  used 
to  determine  whether  the  dwelling  is 
the  consumer’s  principal  residence 
(such  as  if  the  consumer  does  not  reside 


in  the  dwelling  for  12  consecutive 
months). 

(C)  The  consumer’s  failure  to  pay 
property  taxes  or  maintain  homeowner’s 
insurance. 

(D)  The  consumer’s  failure  to  meet 
any  other  obligations. 

(11)  Additional  information  and  Web 
site.  A  statement  that  if  the  consumer 
does  not  understand  any  disclosure 
required  by  this  section  the  consumer 
should  ask  questions:  a  statement  that 
the  consumer  may  obtain  additional 
information  at  the  Web  site  of  the 
Federal  Reserve  Board:  and  a  reference 
to  that  Web  site. 

(12)  Additional  early  disclosures  for 
open-end  reverse  mortgages.  The 
following  disclosures  must  be  provided 
with  the  disclosures  required  by 
paragraph  (d)(1)  of  this  section: 

(i)  Refund  of  fees  under  §226. 5b(e).  A 
statement  that  the  consumer  may 
receive  a  refund  of  all  fees  paid,  if  the 
consumer  notifies  the  creditor  within 
three  business  days  of  receiving  the 
disclo.sures  given  pursuant  to  this 
paragraph  (d)  of  this  section  that  he 
does  not  want  to  open  the  plan., 

(ii)  Refund  of  fees  under  §  226.40(b). 

A  statement  that  the  consumer  may 
receive  a  refund  of  all  fees  paid,  if  the 
consumer  notifies  the  creditor  within 
three  business  days  of  receiving  the 
counseling  required  by  §  226.40(b)  that 
he  does  not  want  to  open  the  plan. 

(iii)  Changes  to  disclosed  terms.  A 
statement  that,  if  a  disclosed  term 
changes  (other  than  a  change  due  to 
fluctuations  in  the  index  in  a  variable- 
rate  plan)  prior  to  opening  the  plan  and 
the  consumer  elects  not  to  open  the 
plan,  the  consumer  may  receive  a 
refund  of  all  fees  paid. 

(iv)  Statement  about  refundability  of 
fees.  (A)  Identification  of  any  disclosed 
term  that  is  subject  to  change  prior  to 
opening  the  plan. 

(B)  A  statement  that  the  consumer 
may  be  entitled  to  a  refund  of  all  fees 
paid  if  the  consumer  decides  not  to 
open  the  plan;  and 

(C)  A  cross  reference  to  the  “Fees” 
section  in  the  table  described  in 
paragraph  (d)(4)(i)  of  this  section. 

(13)  Additional  disclosures  before  the 
first  transaction  under  an  open-end 
reverse  mortgage.  The  following 
disclosures  must  be  provided  with  the 
disclosures  required  by  paragraph  (d)(2) 
of  this  section: 

(i)  Transaction  charges.  Any 
transaction  charge  imposed  by  the 
creditor  for  use  of  the  reverse  mortgage. 

(ii)  Fees  for  failure  to  comply  with 
transaction  limitations.  Any  fee 
imposed  by  the  creditor  for  a 
consumer’s  failure  to  comply  with: 
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(A)  Any  limitations  on  the  number  of 
extensions  of  credit  or  the  amount  of 
credit  that  may  be  obtained  during  any 
time  period. 

(B)  Any  minimum  draw  requirements. 

(iii)  Billing  error  rights  reference.  A 
statement  that  information  about 
consumers’  right  to  dispute  transactions 
is  inqluded  in  the  account-opening 
disclosures. 

(iv)  Statement  about  confirming 
terms.  A  statement  that  the  consumer 
should  confirm  that  the  terms  in  the 
disclosure  statement  are  the  same  terms 
for  which  the  consumer  applied. 

(14)  Additional  disclosures  for  closed- 
end  reverse  mortgages.  The  following 
disclosures  must  be  provided  with  the 
disclosures  required  by  paragraph  (d)(3) 
of  this  section,  grouped  together  under 
the  subheading  “Total  Payments,”  using 
that  term: 

(i)  Total  payments.  The  total 
payments  amount,  calculated  based  on 
the  number  and  amount  of  scheduled 
payments  in  accordance  with  the 
requirements  of  §  226.18(g),  together 
with  a  statement  that  the  total  payments 
is  calculated  on  the  assumption  that 
market  rates  do  not  change,  if 
applicable,  and  a  statement  of  the 
estimated  loan  term. 

(ii)  Interest  and  settlement  charges. 
The  interest  and  settlement  charges, 
using  that  term,  calculated  as  the 
Finance  charge  in  accordance  with  the 
requirements  of  §  226.4  and  expressed 
as  a  dollar  figure,  together  with  a  brief 
statement  that  the  interest  and 
settlement  charges  amount  represents 
part  of  the  total  payments  amount.  The 
disclosed  interest  and  settlement 
charges,  and  other  disclosures  affected 
by  the  disclosed  interest  and  settlement 
charges  (including  the  amount  financed 
and  annual- percentage  rate),  shall  be 
treated  as  accurate  if  the  amount 
disclosed  as  the  interest  and  settlement 
charges — 

(A)  Is  understated  by  no  more  than 
SlOO; 

(B)  Is  greater  than  the  amount 
required  to  be  disclosed. 

(iii)  Amount  financed.  The  amount 
financed,  using  that  term  and  expressed 
as  a  dollar  figure,  together  with  a  brief 
statement  that  the  interest  and 
settlement  charges  and  the  amount 
financed  are  used  to  calculate  the 
annual  percentage  rate. 

(15)  Disclosures  provided  outside  the 
table.  The  following  disclosures  must  be 
provided  outside  the  table  required  by 
paragraph  (d)(4)  of  this  section: 

(i)  For  closed-end  reverse  mortgages, 
the  disclosures  required  by  §  226.38(j), 
as  applicable. 

(ii)  For  open-end  reverse  mortgages, 
the  information  required  by 


§  226.6(a)(3),  (a)(4).  and  (a)(5),  as 
applicable. 

(16)  Assumptions  for  closed-End 
disclosures.  In  a  closed-end  reverse 
mortgage,  the  creditor  must  apply  the 
following  rules,  as  applicable,  in  making 
the  disclosures  required  by  paragraph 
(c)(14)  of  this  section.  The  creditor’s  use 
of  these  rules  does  not,  by  itself,  make 
the  disclo.sures  estimates: 

(i)  If  the  reverse  mortgage  has  a 
specified  period  for  disbursements  but 
repayment  is  due  only  upon  the 
occurrence  of  a  future  event  such  as  the 
death  of  the  consumer,  the  creditor  must 
assume  that  disbursements  will  be  made 
until  they  are  scheduled  to  end.  The 
creditor  must  assume  repayment  will 
occur  when  disbursements  end  or 
within  a  period  following  the  final 
disbursement  which  is  not  longer  than 
the  regular  interval  between 
disbursements. 

This  assumption  should  be  used  even 
though  repayment  may  occur  before  or 
after  the  disbursements  are  scheduled  to 
end. 

(ii)  If  the  reverse  mortgage  has  neither 
a  specified  period  for  disbursements  nor 
a  specified  repayment  date  and  these 
terms  will  be  determined  solely  by 
reference  to  future  events  including  the 
consumer’s  death,  the  creditor  may 
assume  that  the  disbursements  will  end 
upon  the  consumer’s  death  (which  may 
be  estimated  by  using  actuarial  tables, 
for  example)  and  that  repayment  will  be 
required  at  the  same  time  (or  within  a 
period  following  the  date  of  the  final 
disbursement  which  is  not  longer  than 
the  regular  interval  for  disbursements). 
Alternatively,  the  creditor  may  base  the 
disclosures  upon  another  future  event  it 
estimates  will  be  most  likely  to  occur 
first.  If  terms  will  be  determined  by 
reference  to  future  events  which  do  not 
include  the  consumer’s  death,  the 
creditor  must  base  the  disclosures  upon 
the  occurrence  of  the  event  estimated  to 
be  most  likely  to  occur  first. 

(iii)  In  making  the  disclosures,  the 
creditor  must  assume  that  all 
disbursements  and  accrued  interest  will 
be  paid  by  the  consumer.  For  example, 
if  the  note  has  a  nonrecourse  provision 
providing  that  the  consumer  is  not 
obligated  for  an  amount  greater  than  the 
value  of  the  house,  the  creditor  must 
nonetheless  assume  that  the  full  amount 
to  be  disbursed  will  be  repaid.-^ 

I  (c)  Projected  total  cost  of  credit.  The 
projected  total  cost  of  credit  shall  reflect 
the  following  factors,  as  applicable: 

(1)  Costs  to  consumer.  All  costs  and 
charges  to  the  consumer,  including  the 
costs  of  any  annuity  the  consumer 
purchases  as  part  of  the  reverse 
mortgage  transaction. 


(2)  Payments  to  consumer.  All 
advances  to  and  for  the  benefit  of  the 
consumer,  including  annuity  payments 
that  the  consumer  will  receive  from  an 
annuity  that  the  consumer  purchases  as 
part  of  the  reverse  mortgage  transaction. 

(3)  Additional  creditor  compensation. 
Any  shared  appreciation  or  equity  in  the 
dwelling  that  the  creditor  is  entitled  by 
contract  to  receive. 

(4)  Limitations  on  consumer  liability. 
Any  limitation  on  the  consumer’s 
liability  (such  as  nonrecourse  limits  and 
equity  conservation  agreements). 

(5)  Assumed  annual  appreciation 
rates.  Each  of  the  following  assumed 
annual  appreciation  rates  for  the 
dwelling: 

(i)  0  percent. 

(ii)  4  percent. 

(iii)  8  percent. 

(6)  Assumed  loan  period,  (i)  Each  of 
the  following  assumed  loan  periods,  as 
provided  in  appendix  L  of  this  part: 

(A)  Two  years. 

(B)  The  actuarial  life  expectancy  of 
the  consumer  to  become  obligated  on 
the  reverse  mortgage  transaction  (as  of 
that  consumer’s  most  recent  birthday). 

In  the  case  of  multiple  consumers,  the 
period  shall  be  the  actuarial  life 
expectancy  of  the  youngest  consumer 
(as  of  that  consumer's  most  recent 
birthday). 

(C)  The  actuarial  life  expectancy 
specified  by  paragraph  (c)(6)(i)(B)  of  this 
section,  multiplied  by  a  factor  of  1.4  and 
rounded  to  the  nearest  full  year. 

(ii)  At  the  creditor’s  option,  the 
actuarial  life  expectancy  specified  by 
paragraph  (c)(6)(i)(B)  of  this  section, 
multiplied  by  a  factor  of  .5  and  rounded 
to  the  nearest  full  year.J 

►(d)  Special  disclosure  requirements 
for  reverse  mortgages.  (1)  Timing  of 
early  open-end  reverse  mortgage 
disclosures.  In  a  reverse  mortgage 
structured  as  an  open-end  credit  plan, 
the  creditor  shall  deliver  or  mail  the 
disclosures  required  under  paragraph  (c) 
of  this  section,  as  applicable,  not  later 
than — 

(1)  Three  business  days  following 
receipt  of  a  consumer’s  application  by 
the  creditor;  or 

(ii)  Three  business  days  before  the 
first  transaction  under  the  plan,  if 
earlier. 

(2)  Timing  of  open-end  reverse 
mortgage  account-opening  disclosures. 
In  a  reverse  mortgage  structured  as  an 
open-end  credit  plan,  at  lea.st  three 
business  days  before  the  first  transaction 
under  the  plan  a  creditor  must  provide 
the.  disclosures  specified  in  paragraph 
(c)  of  this  section,  as  applicable. 

(3)  Timing  of  closed-end  reverse 
mortgage  disclosures.  In  a  closed-end 
reverse  mortgage,  the  creditor  shall 
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make  the  disclosures  required  by 
paragraph  (c)  of  this  section,  as 
applicable,  in  accordance  with  the  rules 
in  §226. 19(a). 

(4)  Form  of  disclosures;  tabular 
format,  (i)  The  disclosures  required  by 
paragraphs  (c)(3)  through  (c)(10), 

(c)(12)(i),  (c)(12)(ii),  (c)(12)(iii), 

(c) (13)(i),  (c)(13)(ii),  and  (c)(14)  of  this 
section  generally  shall  be  in  the  form  of 
a  table  with  headings,  content,  and 
format  substantially  similar  to  any  of  the 
applicable  tables  found  in  K-1,  K-2,  or 
K-3  in  Appendix  K  to  this  part. 

(ii)  The  table  described  in  paragraph 

(d) (4)(i)  of  this  section  shall  contain 
only  the  information  required  or 
permitted  by  paragraphs  (c)(3)  through 
(c)(10),  (c)(12)(i).  (c)(12)(ii),  (c)(12)(iii), 
(c)(13)(i),  (c)(13)(ii),  and  (c)(14). 

(iii)  Disclosures  required  by  paragraph 
(c)(2)  of  this  section  must  be  placed 
directly  above  the  table  described  in 
paragraph  (d)(4)(i)  of  this  section,  in  a 
format  substantially  similar  to  any  of  the 
applicable  tables  found  in  K-1,  K-2,  or 
K-3  in  Appendix  K  to  this  part. 

(iv)  The  disclosures  required  by 
paragraphs  (c)(1),  (c)(ll),  (c)(12), 

(c) (12)(iv),  (c)(13)(iii),  and  (c)(13)(iv)  of 
this  section  must  be  disclosed  directly 
below  the  table  described  in  paragraph 

(d) (4)(i)  of  this  section,  in  a  format 
substantially  similar  to  any  of  the 
applicable  tables  found  in  K-1,  K-2,  or 
K-3  in  Appendix  K  to  this  part. 

(v)  Other  information  may  be 
presented  with  the  table  described  in 
paragraph  (d)(4)(i)  of  this  section, 
provided  that  such  information  appears 
outside  of  the  required  table. 

(vi)  The  following  disclosures  must  be 
disclosed  in  bold  text: 

(A)  Disclosures  required  by 
paragraphs  (c)(1),  (c)(6)(iii),  (c)(8)(ii)(C), 
(c)(ll),  (c)(12)(iv)(A),  and  (c)(12)(iv)(B) 
of  this  section. 

(B)  Any  dollar  amount  required  to  be 
disclosed  under  paragraph  (c)(5)(i)  of 
this  section. 

(C)  Any  annual  percentage  rates 
required  to  be  disclosed  under 
paragraph  (c)(6)  of  this  section.  For 
closed-end  reverse  mortgages,  the 
annual  percentage  rate  must  be  more 
conspicuous  than  the  other  required 
disclosures  and  in  at  least  16  point  font. 

(D)  Total  account  opening  fees 
required  to  be  disclosed  under 
paragraph  (c)(7)(i)  of  this  section. 

(E)  Any  percentage  or  dollar  amount 
required  to  be  disclosed  under 
paragraphs  (c)(7)(ii),  (c)(7)(iii),  (c)(7)(v), 
(c)(13)(i),  and  (c)(13)(ii)  of  this  section 
except  the  annualized  amount  of  any 
periodic  fee  disclosed  pursuant  to 
paragraph  (c)(7)(ii)  of  this  section. 

(5)  Disclosures  based  on  a  percentage. 
Except  for  disclosing  fees  under 


paragraph  (c)(7)(i)  of  this  section,  if  the 
amount  of  any  fee  required  to  be 
disclosed  under  paragraph  (c)  of  this 
section  or  the  amount  of  any  transaction 
requirement  required  to  be  disclosed 
under  paragraph  (c)(7)(v)  of  this  section 
is  determined  on  the  basis  of  a 
percentage  of  another  amount,  the 
percentage  used  and  the  amount  against 
which  the  percentage  is  applied  may  be 
disclosed  instead  of  the  amount  of  the 
fee  or  transaction  amount,  as  applicable. 

(e)  Reverse  mortgage  advertising. 

(1)  Scope.  The  requirements  of 
paragraph  (e)  of  this  section  apply  to 
any  advertisement  for  a  reverse 
mortgage,  including  promotional 
materials  accompanying  applications. 

(2)  Clear  and  conspicuous  standard. 
Disclosures  required  by  paragraph  (e)  of 
this  section  shall  be  made  clearly  and 
conspicuously. 

(3)  Need  to  repay  loan.  If  an 
advertisement  states  that  a  reverse 
mortgage  is  a  “government  benefit”  or 
otherwise  is  aid  provided  by  any 
Federal,  state,  or  local  government 
entity,  each  such  statement  shall  be 
accompanied  by  an  equally  prominent 
and  closely  proximate  statement  of  the 
fact  that  a  reverse  mortgage  is  a  loan  that 
must  be  repaid. 

(4)  Events  that  end  loan  term.  If  an 
advertisement  .states  that  a  rever.se 
mortgage  provides  payments  “for  life”  or 
that  a  consumer  need  not  repay  a 
reverse  mortgage  “during  your  lifetime” 
or  otherwise  states  that  a  reverse 
mortgage  will  continue  throughout  a 
comsumer’s  lifetime,  each  such 
statement  shall  be  accompanied  by  an 
equally  prominent  and  closely 
proximate  statement  that  a  reverse 
mortgage  will  end  sooner  in  certain 
circumstances,  including,  as  applicable, 
if  the  consumer — 

(A)  Sells  the  dwelling;  or 

(B)  Lives  somewhere  other  than  the 
dwelling  for  a  longer  period  than 
allowed  by  the  loan  agreement. 

(5)  Risk  of  foreclosure.  If  an 
advertisement  states  that  a  consumer 
“cannot  lose”,  or  that  there  is  “no  risk” 
to,  a  consumer’s  dw'elling  with  a  reverse 
mortgage  or  otherwise  states  that 
foreclosure  cannot  occur  with  a  reverse 
mortgage,  each  such  statement  shall  be 
accompanied  by  an  equally  prominent 
and  closely  proximate  statement  that 
foreclosure  may  occur  in  some 
circumstances,  including,  as  applicable, 
if  the  consumer — 

(A)  Lives  somewhere  other  than  the 
dwelling  longer  than  allowed  by  the 
loan  agreement:  or 

(B)  Does  not  pay  property  taxes  or 
insurance  premiums. 

(6)  Amount  owed.  If  an  advertisement 
states  that  with  a  reverse  mortgage  a 


consumer  or  a  consumer’s  heirs  or  estate 
“cannot  owe”  or  will  “never  repay”  an 
amount  greater  than,  or  otherwise  states 
that  repayment  is  limited  to,  the  value 
of  the  consumer’s  dwelling,  each  such 
statement  shall  be  accompanied  by  an 
equally  prominent  and  closely 
proximate  statement  of  the  fact  that — 

(A)  To  retain  the  dwelling  when  the 
reverse  mortgage  becomes  due,  the 
consumer  or  the  consumer’s  heirs  or 
estate  must  pay  the  entire  loan  balance: 
and 

(B)  The  balance  may  be'greater  than 
the  value  of  the  consumer’s  dwelling. 

(7)  Payments  for  taxes  and  insurance. 

If  an  advertisement  states  that  payments 
are  not  required  for  a  reverse  mortgage, 
each  such  statement  shall  be 
accompanied  by  an  equally  prominent 
and  closely  proximate  statement  of  the 
fact  that  a  coirsumer  must  pay  taxes  and 
insurance  premiums,  if  applicable. 

(8)  Government  fee  limitation.  If  an 
advertisement  .states  that  a  Federal, 
state,  or  local  government  limits  or 
regulates  fees  or  other  costs  for  a  reverse 
mortgage,  each  such  statement  shall  be 
accompanied  by  an  equally  prominent 
and  closely  proximate  statement  of  the 
fact  that  costs  may  vary  among  creditors 
and  loan  types  and  that  less  expensive 
options  may  be  available. 

(9)  Eligibility  for  government 
programs.  If  an  advertisement  states  that 
a  reverse  mortgage  does  not  affect  a 
consumer’s  benefits  from  or  eligibility 
for  a  Federal,  state,  or  local  government 
program,  each  such  statement  shall  be 
accompanied  by  an  equally  prominent 
and  closely  proximate  statement  of  the 
fact  that  a  reverse  mortgage  may  affect 
benefits  from  or  eligibility  for  some 
government  programs  such  as 
Supplemental  Security  Income  and 
Medicaid. 

(10)  Credit  counseling  information.  If 
an  advertisement  for  a  reverse  mortgage 
contains  a  reference  to  housing  or  credit 
counseling,  the  advertisement  shall 
disclose  a  telephone  number  and 
Internet  Web  site  for  housing  counseling 
resources  maintained  by  the  U.S. 
Department  of  Housing  and  Urban 
Development  that  is  at  least  as 
conspicuous  as  any  such  reference  in 
the  advertisement."^ 
***** 

21.  Section  226.35  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

§  226.35  Prohibited  acts  or  practices  in 
connection  with  higher-priced  mortgage 
loans. 

(a)  Higher-priced  mortgage  loans — (1) 
For  purposes  of  this  section,  a  higher- 
priced  mortgage  loan  is  a  consumer 
credit  transaction  secured  by  the 
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consumer’s  principal  dwelling  with  ►a 
transaction  coverage  rate-^  [an  annual 
percentage  rate  1  that  exceeds  the 
average  prime  offer  rate  for  a 
comparable  transaction  as  of  the  date 
the  interest  rate  is  set  by  1.5  or  more 
percentage  points  for  loans  secured  by 
a  first  lien  on  a  dwelling,  or  by  3.5  or 
more  percentage  points  for  loans 
secured  by  a  subordinate  lien  on  a 
dwelling. 

(2)  ^Definitions,  (i)  “Transaction 
coverage  rate”  means  the  rate  used  to 
determine  whether  a  transaction  is  a 
higher-priced  mortgage  loan  subject  to 
this  section.  The  transaction  coverage 
rate  is  determined  in  accordance  with 
the  applicable  rules  of  this  part  for  the 
calculation  of  the  annual  percentage  rate 
for  a  closed-end  transaction,  except  that 
the  prepaid  finance  charge  for  purposes 
of  calculating  the  transaction  coverage 
rate  includes  only  prepaid  finance 
charges  that  will  be  retained  by  the 
creditor,  its  affiliate,  or  a  mortgage 
broker. 

(ii)"^  “Average  prime  offer  rate” 
means  an  annual  percentage  rate  that  is 
derived  from  average  interest  rates, 
points,  and  other  loan  pricing  terms 
currently  offered  to  consumers  by  a 
representative  sample  of  creditors  for 
mortgage  transactions  that  have  low-risk 
pricing  characteristics.  The  Board 
publishes  average  prime  offer  rates  for  a 
broad  range  of  types  of  transactions  irv 
a  table  updated  at  least  w^eekly  as  well 
as  the  methodology  the  Board  uses  to 
derive  these  rates. 

*  ♦  *  *  ★ 

22.  Section  226.38,  as  proposed  to  be 
added  on  August  26,  2009  (74  FR 
43232),  is  further  amended  by  revising 
the  introductory  text  and  paragraph  (h), 
and  by  adding  paragraph  (k)  to  read  as 
follows: 

226.38  Content  of  disclosures  for 
closed-end  mortgages. 

In  connection  with  a  closed-end 
transaction  secured  by  real  property  or 
a  dwelling,  the  creditor  shall  disclose 
the  following  information,  ►or  comply 
with  the  following  requirements,  as 
applicable*^: 

4c  fk  * 

(h)  [Cred/fl  ^Required  or  voluntary 
credit^  insurance,  land]  debt 
cancellation  ►coverage,  or*^  [and] 
debt  suspension  coverage.  ►The 
disclosures  and  requirements  of 
§  226.4(d)(l)(i)  through  (d)(l)(iii)  and 
(d)(3)(i)  through  (d)(3)(iii),  as  applicable 
if  the  creditor  offers  optional  or  required 
credit  insurance,  debt  cancellation 
coverage,  or  debt  suspension  coverage 
that  is  identified  in  §  226.4(b)(7)  or 
(b)(10).  For  required  credit  insurance, 
debt  cancellation  coverage,  or  debt 


suspension  coverage  that  is  identified  in 
§  226.4(b)(7)  or  (b)(10),  the  creditor  shall 
provide  the  disclosures  required  in 
§  226.4(d)(l)(i)  and  (d)(3)(i),  as 
applicable,  except  for  §  226.4(d)(l)(i)(A) 
and  (B).*^  [The  disclosures  specified  in 
paragraphs  (h)(l)-(10)  of  this  section, 
which  shall  be  grouped  together  and 
substantially  similar  in  headings, 
content  and  format  to  Model  Clauses  H- 
17(A)  and  H-17(C)  in  Appendix  H  to 
this  part. 

(1) (i)  If  the  product  is  optional,  the 
term  “OPTIONAL  COSTS,”  in 
capitalized  and  bold  letters,  along  with 
the  name  of  the  program,  in  bold  letters; 
or 

(ii)  If  the  product  is  required,  the 
name  of  the  program,  in  bold  letters. 

(2)  If  the  product  is  optional,  the  term 
“STOP,”  in  capitalized  and  bold  letters, 
along  with  a  statement  that  the 
consumer  does  not  have  to  buy  the 
product  to  get  the  loan.  The  term  “not”, 
shall  be  in  bold  text  and  underlined. 

(3)  A  statement  that  if  the  consumer 
already  has  insurance,  then  the  policy 
or  coverage  may  not  provide  the 
consumer  with  additional  benefits. 

(4)  A  statement  that  other  types  of 
insurance  may  give  the  consumer 
similar  benefits  and  are  often  less 
expensive. 

(5)  (i)  If  the  eligibility  restrictions  are 
limited  to  age  and/or  employment,  a 
statement  that  based  on  the  creditor’s 
review  of  the  consumer’s  age  and/or 
employment  status  at  this  time,  the 
consumer  would  be  eligible  to  receive 
benefits. 

(ii)  If  there  are  other  eligibility 
restrictions  in  addition  to  age  and/or 
employment,  a  statement  that  based  on 
the  creditor’s  review  of  the  consumer’s 
age  and/or  employment  status  at  this 
time,  the  consumer  may  be  eligible  to 
receive  benefits. 

(6)  If  there  are  other  eligibility 
restrictions  in  addition  to  age  and/or 
employment,  such  as  pre-existing  health 
conditions,  a  statement  that  the 
consumer  may  riot  qualify  to  receive  any 
benefits  because  of  other  eligibility 
restrictions. 

(7)  If  the  product  is  a  debt  suspension 
agreement,  a  statement  that  the 
obligation  to  pay  loan  principal  and 
interest  is  only  suspended,  and  that 
interest  will  continue  to  accrue  during 
the  period  of  suspension. 

(8)  A  statement  that  the  consumer 
may  obtain  additional  information  about 
the  product  at  the  Web  site  of  the 
Federal  Reserve  Board,  and  reference  to 
that  Web  site. 

(9) (i)  If  the  product  is  optional,  a 
statement  of  the  consumer’s  request  to 
purchase  or  enroll  in  the  optional 
product  and  a  statement  of  the  cost  of 


the  product  expressed  as  a  dollar 
amount  per  month  or  per  year,  as 
applicable,  together  with  the  loan 
amount  and  the  term  of  the  product  in 
years;  or 

(ii)  If  the  product  is  required,  a 
statement  that  the  product  is  required, 
along  with  a  statement  of  the  cost  of  the 
product  expressed  as  a  dollar  amount 
per  month  or  per  year,  as  applicable, 
together  with  the  loan  amount  and  the 
term  of  the  product  in  years. 

(iii)  The  cost,  month  or  year,  loan 
amount,  and  term  of  the  product  shall 
be  underlined. 

(10)  A  designation  for  the  signature  of 
the  consumer  and  the  date  of  the 
signing.] 

***** 

►(k)  Reverse  mortgages.  Reverse 
mortgages  under  §  226.33(a)  that  are 
structured  as  closed-end  credit  are 
subject  to  the  requirements  in 
§  226.33(c)  and  (d),  not  the  requirements 
in  §  226.38(a)  through  (i).*^ 

23.  A  new  §  226.40  is  added  to 
Subpart  E  to  read  as  follows: 

►§  226.40  Prohibited  acts  or  practices  in 
connection  with  reverse  mortgages. 

(a)  Requiring  the  purchase  of  other 
financial  or  insurance  products.  Neither 
a  creditor  nor  a  loan  originator,  as 
defined  in  §  226.36(a)(1),  may  require  a 
consumer  to  purchase  any  financial  or 
insurance  product  as  a  con’dition  of 
obtaining  a  reverse  mortgage  subject  to 
§226.33. 

(1)  Financial  or  insurance  products. 
For  purposes  of  this  §  226.40(a),  the 
term  “financial  or  insurance  product” 
does  not  include — 

(1)  A  transaction  account  or  savings 
deposit,  as  defined  in  Regulation  D,  12 
CFR  part  204,  that  is  established  to 
disburse  proceeds  of  the  reverse 
mortgage;  and 

(11)  Any  product  or  service 
customarily  required  to  protect  the 
creditor’s  interest  in  the  collateral  or 
otherwise  mitigate  the  creditor’s  risk  of 
loss. 

(2)  Safe  harbor.  A  creditor  or  loan 
originator  is  deemed  to  have  complied 
with  this  §  226.40(a)  if: 

(i)  The  consumer  receives  the 
document  required  by  §  226.33(b),  or  a 
substantially  similar  document,  on  or 
with  the  application:  and 

(ii)  For  a  reverse  mortgage  subject  to 
§  226.5b,  the  account  is  opened,  or,  for 
any  other  reverse  mortgage,  the  loan  is 
consummated,  at  least  10  calendar  days 
before  the  consumer  becomes  obligated 
to  purchase  any  other  financial  or 
insurance  product  from — 

(A)  The  creditor; 

(B)  The  loan  originator; 

(C)  An  affiliate  of  either  the  creditor 
or  loan  originator;  or 
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(D)  Any  other  party,  if  the  creditor, 
loan  originator,  or  an  affiliate  of  either 
will  receive  compensation  for  the 
purchase. 

(b)  Counseling.  (1)  Counseling 
required.  Neither  a  creditor  nor  any 
other  person  may  originate  a  reverse 
mortgage  subject  to  §  226.33  before  the 
consumer  has  obtained  counseling  from 
a  counselor  or  counseling  agency  that 
meets  the  counselor  qualification 
standards  established  by  the  Secretary 
of  the  U.S.  Department  of  Housing  and 
Urban  Development  pursuant  to  12 
U.S.C.  1715z-20(f),  or  substantially 
similar  qualification  standards. 

(2)  Nonrefundable  fees  prohibited,  (i) 
Neither  a  creditor  nor  any  other  person 
may  impose  a  nonrefundable  fee  in- 
connection  with  a  reverse  mortgage 
subject  to  §  226.33  until  three  business 
days  after  the  consumer,  as  defined  in 
paragraph  (b)(7)  of  this  section,  has 
obtained  the  counseling  required  in 
paragraph  (b)(1)  of  this  section. 

(ii)  A  bona  fide  and  reasonable  charge 
for  counseling  required  under  paragraph 
(b)(1)  of  this  section  imposed  by  a 
counselor  or  counseling  agency  meeting 
the  counselor  qualifications  described 
in  paragraph  (b)(1)  of  this  section  is  not 
a  “fee”  for  purposes  of  paragraph 
(b)(2)(i)  of  this  section. 

(3)  Content  of  counseling.  The 
counseling  required  under  paragraph 
(b)(1)  of  this  section  must  include 
information  regarding  reverse  mortgages 
and  their  suitability  to  the  consumer’s 
financial  needs  and  circumstances. 

(4)  Timing  of  counseling.  For  each 
reverse  mortgage  subject  to  §  226.33,  the 
counseling  required  under  paragraph 
(b)(1)  of  this  section  must  be  completed 
no  earlier  than  180  days  prior  to  the 
creditor’s  receipt  of  the  consumer’s 
application  for  the  reverse  mortgage. 

(5)  Type  of  counseling.  The 
counseling  required  under  paragraph 
(b)(1)  of  this  section  must  occur  face-to- 
face  or  by  telephone. 

(6)  Independence  of  counselor,  (i) 
Counselor  compensation.  Neither  a 
creditor  nor  any  other  person  involved 
in  originating  a  reverse  mortgage  subject 
to  §  226.33  may  compensate  a  counselor 


or  counseling  agency  for  providing 
counseling  required  under  paragraph 
(b)(1)  of  this  section  in  relation  to  a 
particular  reverse  mortgage  transaction. 

(ii)  Steering.  Neither  a  creditor  nor 
any  other  person  involved  in  originating 
a  reverse  mortgage  subject  to  §  226.33 
may  steer  or  otherwise  direct  a 
consumer  to  choose  a  particular 
counselor  orcounseling  agency  for  the 
counseling  required  under  paragraph 
(b)(1)  of  this  section.  A  creditor  or  other 
person  involved  in  originating  a  reverse 
mortgage  is  deemed  to  have  complied 
with  this  §  226.40(b)(6)(ii)  if  the  creditor 
or  other  person  provides  to  the 
consumer  a  list  of  at  least  five 
counselors  or  counseling  agencies 
meeting  the  requirements  specified  in 
paragraph  (b)(1)  of  this  section. 

(7)  Definition  of  “consumer.”  Except 
for  purposes  of  paragraph  (b)(2)  of  this 
section,  the  term  “consumer”  in 
paragraph  (b)  of  this  section  includes  all 
persons  who,  at  the  time  of  origination 
of  a  reverse  mortgage  subject  to  §  226.33, 
will  be  shown  as  owners  on  the 
property  deed  of  the  dwelling  that  will 
secure  the  applicable  reverse  mortgage. 
For  purposes  of  this  §  226.40(b)(2),  the 
term  “consumer”  includes  only  persons 
who  will  be  obligors  on  the  applicable 
reverse  mortgage."^ 

24.  A  new  §  226.41  is  added  to 
Subpart  E  to  read  as  follows: 

►§  226.41  Servicer’s  response  to 
borrower’s  request  for  information. 

Upon  receipt  of  a  written  request  from 
the  consumer  for  the  identity  of  or  the 
contact  information  for  the  current 
owner  of  the  debt  obligation  and/or  the 
current  master  servicer  of  the  debt 
obligation,  the  current  servicer  of  the 
debt  obligation  shall  provide  to  the 
consumer,  within  a  reasonable  time  and 
to  the  best  of  its  knowledge,  the  name, 
address,  and  telephone  number  of  the 
owner  of  the  debt  obligation  and  the 
master  servicer  of  the  debt  obligation. 
For  purposes  of  this  section,  the  term 
“servicer”  has  the  same  meaning  as  in 
§226.36(c)(3).^ 

25.  Appendix  G  to  Part  226  is 
amended  by: 


A.  Removing  the  entry  for  G-5, 
adding  entries  for  G-5(A),  G-5(B),  and 
G— 5(C),  revising  the  entries  for  G-16(A) 
and  G— 16(B),  and  adding  entries  for  G- 
16(C)  and  G— 16(D)  in  the  table  of 
contents  at  the  beginning  of  the 
appendix; 

B.  Removing  G— 5  and  removing  and 
reserving  G-6,  G-7,  G-8,  and  G-9: 

C.  Removing  G— 16(A)  and  G-16(B): 
and 

D.  Adding  new  Model  Forms  G-5(A) 
and  G-16(A),  and  new  Samples  G— 5(B). 
G-5(C),  G-16(B).  G-16(G),  and  G-16(D) 
in  numerical  order. 

Appendix  G  to  Part  226 — Open-End 
Model  Forms  and  Clauses 
***** 

G-r)^(A)-^  Rescission  Model  Form  [(When 
Opening  an  Account)!  (§226.15) 

►G-5(B)  Rescission  Sample  (When  Opening 
an  Account)  {§  226.15) 

G-5(C)  Rescission  Sample  (When  Increasing 
the  Credit  Limit)  (§  226. 15)-^ 

G— 6  ►Reserved. ■^IRescission  Model  Form 
(For  Each  Transaction)  (§  226.15)1 
G— 7  ►Reserved. -^1  Rescission  Model  Form 
(When  Increasing  the  Credit  Limit) 
(§226.15)1 

G— 8  ►Reserved. Rescission  Model  Form 
(When  Adding  a  Security  Interest) 
(§226.15)1 

G— 9  ►Reserved. "^IRescission  Model  Form 
(When  Increasing  the  Security)  (§226.15)1 
***** 

IG— 16(A)  Debt  Suspension  Model  Clause 
(§  226.4(d)(3)) 

G-16(B)  Debt  Suspension  Sample 
(§  226.4(d)(3))  1 

►G— 16(A)  Credit  Insurance,  Debt 

Cancellation  Coverage,  or  Debt  Suspension 
Coverage  Model  Form  (§  226.4(d)(1)  and 
(d)(3)) 

G-16(B)  Credit  Life  Insurance  Sample 
(§  226.4(d)(1)) 

G— 16(C)  Disability  Debt  Cancellation 
Coverage  Sample  (§  226.4(d)(1)  and  (d)(3)) 
G-16(D)  Unemployment  Debt  Suspension 
Coverage  Sample  (§  226.4(d)(1)  and 
(d)(3))^ 

***** 

BILLING  CODE  P 

G-5  ►(A)'^  Rescission  Model  Form 
[{When  Opening  an  Account)]  ► 
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Your  Right  to  Cancel 

I  ■  >  . 

You  Could  Lose  Your  |  [Identirication  of  the  type  of  transaction  giving  rise  to  the  right  of  rescission  ] 
j  [A  statement  of  the  security  interest  arxl  risk  to  home.] 

Your  Right  to  Cancel  (A  statement  of  the  right  to  cancel  the  transaction  giving  rise  to  the  right  of  rescission  ] 

'  [As  applicable,  a  statement  about  the  creditor's  delay  in  making  funds  available  to  the 
consumer] 

If  You  Cancel  [Statements  about  the  creditor  not  charging  a  cancellation  fee  and  about  rounding  fees  ] 

[As  applicable,  statements  about  the '’effect  of  the  cancellation  on  the  existing  line  of  credit.] 

How  to  Cancel  j  [Statements  about  how  a  consumer  may  exercise  the  nght  to  cancel  ] 

Deadline  to  Cancel  [A  statement  of  the  calendar  date  on  which  the  three-business-day  period  for  rescission 

i  expires  ] 

*  [A  statement  that  the  right  to  cancel  the  transaction  may  extend  beyond  the  stated  date  and 
{  a  statement  of  how  a  consumer  may  exercise  the  right  to  cancel  in  that  case.] 


[At  the  creditor's  option,  a  statement  that  joint  homeowners  may  have  the  right  to  rescind  and  that  a  rescission 
by  one  owner  is  effective  for  all  owners  ] 

[At  the  creditor's  option,  a  format  for  the  consumer  to  use  to  acknowledge  receipt  of  the  notice,  as  follows 

Initial  hare _ fo  acknowledge  the  receipt  of  this  notice  on _ .  ] 

[initials]  [date] 

[A  form  for  exercise  of  the  consumer's  nght  to  cancel,  as  follows  ] 

cut  here  - - - - . . . 

I  AM  CANCELLING  TH  IS  [identify  type  of  transaction  giving  nse  to  the  right  of  rescission}. 


Name 


Property  Address 

[12345676 _ 1 

[Account  Number] 


G-5(B)  Rescission  Sample  (When 
Opening  an  Account) 
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You  Could  Lose  Your 
Home 

Your  Right  to  Cancel 


If  You  Cancel 


How  to  Cancel 


Deadline  to  Cancel 


••  ••  '  -HM  1 

Your  Right  to  Cancel 

You  are  opening  a  home-equity  line  of  credit.  You  are  giving  us  the  right  to  take  your 
home  if  you  do  not  repay  the  money  you  owe  under  this  line  of  credit. 

You  have  the  right  under  federal  law  to  cancel  this  line  of  credit  on  or  before  the'date 
stated  below.  Under  federal  law,  we  cannot  make  any  funds  available  to  you  until  after  this 
date 

If  you  cancel,  we  will 

•  Not  charge  you  a  cancellation  fee.  and 

•  Refund  to  you  any  fees  you  paid  to  get  this  line  of  credit 

To  cancel,  you  may  submit  the  bottom  porton  of  this  notice  to  XXX  Bank  at 
1234  Main  Street,  Anytown,  ST.  12345  or, 

1-XXX-XXX-XXXX  (fax) 

If  you  want  to  cancel  this  line  of  credit,  you  must  submit  the  bottom  portion  of  this 
notice  on  or  before  May  14, 2010.* 

*ln  certain  circumstances,  your  right  to  cancel  this  line  of  credit  may  extend  beyond  this 
date  In  that  case,  you  must  submit  the  bottom  portion  of  this  notice  to  either  the  current 
owner  of  your  line  of  credit  or  the  person  to  whorn  you  send  payments 


If  two  or  more  people  are  opening  this  line  of  credit,  cancellation  by  one  person  is  effective  for  all  of  them 


Initial  here _ 

(Initials) 


to  acknowledge  receipt  of  this  notice  on _ 

(date) 


cut  here  . 

I  AM  CANCELLING  THIS  LINE  OF  CREDIT. 

John  Consumer _ 

Name 

1234  Central  Drive.  Anytown,  ST  12345 
Property  Address 

12345678 _ 

Account  Number 


G-5(C)  Rescission  Sample  (When 
Increasing  the  Credit  Limit) 
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Your  Right  to  Cancel 

.  You  CouM  Lose 
j  Your  Home 

1 

We  are  increasing  the  credit  limit  on  your  Hne  of  credit  You  are  giving  us  the  | 

j  right  to  take  your  home  if  you  do  not  repay  the  money  you  owe. 

1 

Your  Right  to 
'  Cancel 

j  You  have  the  right  under  federal  law  to  cancel  this  credit  limit  increase  on  or 

1  before  the  date  stated  below.  Under  federal  law,  we  cannot  make  these  funds 
available  to  you  until  after  this  date 

i  If  You  Cancel 

If  you  cancel,  we  will;  1 

I 

•  Not  charge  you  a  cancellation  fee;  and  I 

•  Refund  to  you  any  fees  you  paid  to  get  this  credit  limit  increase. 

If  you  carwel  this  credit  limit  increase,  all  of  the  terms  of  your  current  line  of  credit  with  j 
us  will  still  apply.  You  will  still  owe  us  your  current  balance,  and  we  will  have  the  right 

1  to  take  your  home  if  you  do  not  repay  that  money 

How  to  Cancel 

1  . 

To  cancel,  you  may  submit  the  bottom  portion  of  this  notice  to  XXX  Bank  at  j 

1234  Main  Street,  Anytown,  ST,  12345  or  i 

1-XXX-XXX-XXXX  (fax)  ! 

1  Deadline  to  Cancel 

j  If  you  want  to  cancel  this  credft  limit  increase,  you  must  submit  the  bottom 
'  portion  of  this  notice  on  or  before  May  14,  2010.*  | 

i 

*ln  certain  circumstarx;es,  your  nght  to  cancel  this  credit  limit  increase  may  exterxl 
beyoTKl  this  date  In  that  case,  you  must  submit  the  bottom  portion  of  this  notice  to 
either  the  current  owner  of  your  line  oX  credit  or  the  person  to  whom  you  send 
payments 

If  two  or  more  people  have  the  right  to  cancel  this  credit  limit  increase,  cancellation  by  one  person  is 
effective  for  all  of  them 

ktUitU  fiere _ to  acknowlodgo  receipt  of  thie  notice  on _ . 

flnitials)  (tiate) 


cut  here  . 

I  AM  CANCELLING  THIS  CREDIT  LIMIT  INCREASE. 

John  Consumer _ 

Name 

1234  Central  Drive.  An  vtown  ST  12345 
Property  Address 

12345678  _ 

Account  Number 


G-6 — (Rescission  Model  Form  (For 
Each  Transactionjl^Reserved.'^ 

G-7 — (Rescission  Model  Form  (When 
Increasing  the  Credit  Limit)] 
►Reserved."^ 

G-8 — (Rescission  Model  Form  (When 
Adding  a  Security  Interest)] 
►Reserved.*^ 

G-9 — (Rescission  Model  Form  (When 
Increasing  the  Security)]  ►Reserved.-^ 

it  -k  it  It  It 


(G-16(A)  Debt  Suspension  Model 
Clause 

Please  enroll  me  in  the  optional  [insert 
name  of  program],  and  bill  my  account  the 
fee  of  [how  cost  is  determined].  1  understand 
that  enrollment  is  not  required  to  obtain 
credit.  I  also  understand  that  depending  on 
the  event,  the  protection  may  only 
temporarily  suspend  my  duty  to  make 
minimum  payments,  not  reduce  the  balance 
I  owe.  1  understand  that  my  balance  will 
actually  grow  during  the  suspension  period 
as  interest  continues  to  accumulate. 

[To  Enroll,  Sign  Here]/[To  Enroll,  Initial 
Here].  X _ 


G-16(B)  Debt  Suspension  Sample 

Please  enroll  me  in  the  optional  [name  of 
program],  and  bill  my  account  the  fee  of  $.83 
per  $100  of  my  month-end  account  balance. 

I  understand  that  enrollment  is  not  required 
to  obtain  credit.  I  also  understand  that 
depending  on  the  event,  the  protection  may 
only  temporarily  suspend  my  duty  to  make 
minimum  payments,  not  reduce  the  balance 
I  owe.  I  understand  that  my  balance  will 
actually  grow  during  the  suspension  period 
as  interest  continues  to  accumulate. 

To  Enroll,  Initial  Here.  X  1 

►G-16(A)  Credit  Insurance,  Debt 
Cancellation  Coverage,  or  Debt 
Suspension  Coverage  Model  Form 
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OPTIONAL  COSTS 


Option  to  Purchase  {Name  of  Product) 

STOP.  You  do  not  have  to  buy  {name  of  product)  to  [getl[keep]  this  hne  of  credit.  Go  to  (Wteb  site  of  the 
Federal  Re^rve  Board)  to  'earn  more  about  this  product 


— 

Oo  1  need  this 
product? 

phese  payments  will  only  temporarily  suspend  your  payments  due  and  will  not  reduce  the 
balance  you  owe  Your  balance  will  actually  increase  during  the  suspension  period  as 
interest  continues  to  accumulate  ]  If  you  already  have  enough  insurance  or  savings  to 
(pay  off  this  line  of  credit][mal<e  payments  on  this  line  of  credit]  if  you  {covered  event),  you 
may  not  need  this  product 

Other  types  of  insurance  can  give  you  similar  benefits  and  are  often  less  expensive. 

How  much  does  it 
cost? 

This  oroduct  will  cost  uo  to  Imaxlmum  oremium  or  chame)  oat  toaiiodt  if  vou  barrow 
the  entire  credit  limit  [The  cost  depends  on  your  [balance]rinterest  rate]. 

What  is  the 
maximum  benefit 
amount? 

This  product  (will  pay  off  your  outstanding  line  of  credit][only  covers  the  first  {maximum 
benefit  amount)  of  the  outstanding  line  of  credit][will  make  your  minimum  payments  of  up 
to  {amount)  tor  {time  period)].  [You  will  be  responsible  for  any  balance  due  above 
{maximum  benefit  amount).] 

Can  1  receive 
benefits? 

lYou  mav  not  receive  env  benefits  even  if  vou  buy  this  product  ] 

You  meet  the  (age][employment]  eligibility  requirements  [but  there  are  other  requirements 
that  you  must  meet  If  you  do  not  meet  these  requirements,  you  will  not  receive  any 
benefits  even  if  you  buy  this  product  and  pay  the  {period)  [premium][charge)] 

How  long  does  the 
coverage  last? 

This  product  provides  coverage  for  the  first  {period)  of  your  line  of  credit  (or  until  you 
reach  age  (age),  whichever  comes  first] 

□  Yes,  I  want  to  purchase  optional  {name  of  product)  at  a  cost  of  up  to  {maximum  premium  or 
charge)  per  {period). 


[Sgnature|[lnitials] 


G-16(B)  Credit  Life  Insurance  Sample 

OPTIONAL  COSTS 

Option  to  Purchase  Credit  Life  Insurance 


STOP.  You  do  fiat  have  to  buy  Credit  Life  Insurance  to  get  this  line  of  credit  Go  to 
WWW  frb.Qov/creditorotection piquets  to  learn  more  about  this  product 


Do  1  need  this 
product? 

if  you  already  have  enough  insurance  or  savings  to  pay  off  this  line  of  credit  if  you  die,  you 
may  not  need  this  product 

Other  types  of  insurance  can  give  you  similar  benefits  and  are  often  less  expensive. 

How  tTMich  does  it 
cost? 

This  oroduct  will  cost  uo  to  S63  oer  month  if  vou  borrow  the  entire  credit  limit  The  cost 
depends  on  your  balance  and  interest  rate 

What  is  the 
maximum  tenefit 
anwunt? 

This  product  only  covers  the  first  $50,000  of  the  outstanding  line  of  credit  You  will  be 
responsible  fa  any  balance  due  above  $50,000 

Can  1  receive 
benefits? 

You  mav  not  receive  anv  benefits  even  if  vou  buv  this  product 

You  meet  the  age  eligibility  requirements,  but  there  are  other  requirements  that  you  must 
meet  If  you  do  not  meet  these  requirements,  you  will  not  receive  any  benefits  even  if  you 
buy  this  product  and  pay  the  monthly  premium. 

How  long  does  the 
coverage  last? 

This  product  provides  coverage  fa  the  first  10  years  of  your  line  of  credit  or  until  you 
reach  age  70,  whichever  comes  first. 

□  Yes.  I  want  to  purchase  ot^ional  Credit  Life  Insurfince  at  a  cost  of  up  to  S63  per  month 


Signature 


G-16(C)  Disability  Debt  Cancellation 
Coverage  Sample 
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OPTIONAL  COSTS 

Option  to  Purchase  Disability  Debt  Cancellation  Coverage 

STOP.  You  do  flfil  have  to  buy  Disability  Debt  Cancellation  Coverage  to  get  this  hne  oS  credit  Go  to 
www  frb  oovfcreditorotectionproducts  to  learn  more  about  this  product 


Do  1  need  this 
product? 

If  you  already  have  enough  insurance  or  savings  to  make  payments  on  this  line  of  credit  if 
you  are  temporarily  disabled,  you  may  not  need  this  product. 

Other  types  of  insurance  can  give  you  similar  benefits  and  are  often  less  expensive 

How  much  does  it 
COST? 

This  oroduct  win  cost  uo  to  $42  oer  month  if  vou  borrow  the  entire  credit  limit  The  cost 
depends  on  your  balance  and  interest  rate 

What  is  the 
maximum  benefit 
amount? 

This  product  wit  make  your  minimum  payments  of  up  to  S2.CXX)  for  6  months 

Can  1  receive 
benefits? 

You  iinv  not  racaiva  anv  banofits  avan  if  vou  buvthis  prpfluct 

You  meet  the  employment  eligibility  requirements,  but  there  are  cither  requirements  that 
you  must  meet  If  you  do  not  meet  these  requirements,  you  will  not  receive  any  benefits 
even  if  you  buy  this  product  and  pay  the  monthly  charge 

How  long  does  the 
coverage  last? 

This  product  provides  coverage  for  the  fiist  10  years  of  your  line  of  credit. 

□  Yes.  I  wart  to  purchase  optional  DtsabUty  Debt  Cancellation  Coverage  at  a  cost  of  up  to  $42  per 
month. 


Signature 


G-16(D)  Unemployment  Debt 
Suspension  Coverage  Sample 
(§  226.4(d)(1)  and  (d)(3)) 


OPTIONAL  COSTS 

Option  to  Purchase  Unemployment  Debt  Suspension  Coverage 

STOP.  You  do  Qgi  have  to  buy  Unemployment  Debt  Suspension  Coverage  to  get  this  Fine  of  credit  Go  to 
www  frb.aov/credltprotectionDroducts  to  team  more  about  this  product 


Do  1  naed  this 
product? 

These  payments  will  only  temporarily  suspend  your  payments  due  and  will  not  reduce  the 
balance  you  owe.  Your  balance  will  actually  increase  during  the  suspension  period  as 
interest  continues  to  accumulate  ' 

If  you  already  have  enough  insurance  or  savings  to  make  payments  on  this  line  of  credit  if 
you  are  temporarily  unemployed,  you  may  not  need  this  piquet 

Other  types  of  insurance  can  give  you  similar  benefits  and  are  often  less  expensive 

How  much  doas  H 
cost? 

This  oroduct  will  cost  uo  to  $42  oer  month  if  vou  borrow  the  entire  credit  limit  The  cost 
depends  on  your  balance  and  interest  rate 

Whatistha 
maxiiraim  banafit 
amount? 

This  product  wil  make  your  minimum  payments  of  up  to  $2,000  for  6  months 

Can  1  receive 
benefits? 

You  mav  not  receive  anv  benefits  even  if  vou  buv  thif  prg^uc^ 

You  meet  the  age  and  employment  eligibility  requirements,  but  there  are  other 
requirements  that  you  must  meet  If  you  do  not  meet  these  requirements,  you  will  not 
receive  any  benefits  even  if  you  buy  this  product  and  pay  the  monthly  charge 

How  long  does  the 
coverage  last? 

This  product  provides  coverage  for  the  First  10  years  of  your  line  of  credit  or  until  you 
reach  age  70.  whichever  corrtes  first. 

□  Yes,  I  want  to  purchase  optional  Unemployment  Debt  Suspension  Coverage  at  a  cost  of  up  to  $42 
per  month 


Signature 
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26.  Appendix  H  to  Part  226  is  amended  by: 

A.  Removing  the  entry  for  H-(8)  and 
adding  entries  for  H-8(A),  and  H-8(B), 
revising  the  entry  for  H-9,  H-17[A),  and  H- 
17(B),  and  adding  entries  for  H-17(C)  and  H- 
17(D)  in  the  table  of  contents  at  the  beginning 
of  the  appendix; 

B.  Removing  H-8,  H-17(A),  and  H-17(B); 
and 

C.  Adding  new  Model  Forms  H-8(A), 

H-9,  and  H-17(A),  and  new  Samples  H-8(B), 
H-17(B),  H-17(C),  and  H-17(D)  in  numerical 
order. 


Appendix  H  to  Part  226 — Closed-End  Model 
Forms  and  Clauses 
***** 

H-8^(A)'^  Rescission  Model  Form 
(General)  (§  226.23) 

►H-8(B)  Rescission  Sample  (General) 
(§226.23)^ 

H-9  Rescission  Model  Form  [(Refinancing 
with  Original  Creditor)l^(New  Advance 
of  Money  with  the  Same  Creditor)*^ 
(§226.23) 

***** 

|H-17(A)  Debt  Suspension  Model  Clause 
H-17(B)  Debt  Suspension  Sample  1 


►H-17(A)  Credit  Insurance,  Debt 

Cancellation  Coverage,  or  Debt  Suspension 
Coverage  Model  Form  (§  226.4(d)(1)  and 
(d)(3)) 

H-1 7(B)  Credit  Life  Insurance  Sample  ‘ 

(§  226.4(d)(1)) 

H-1 7(C)  Disability  Debt  Cancellation 
Coverage  Sample  (§  226.4(d)(1)  and  (d)(3)) 

H-1 7(D)  Unemployment  Debt  Suspension 
Coverage  Sample  (§  226.4(d)(1)  and 
(d)(3))^ 

***** 

H-8  ►(A)'^  Rescission  Model  Form 

(General)^ 


Your  Right  to  Cancel  This  Loan 

You  Could  Lose  Your  You  are  giving  us  the  right  to  take  your  home  if  you  do  not  repay  the  money  you  owe 

Home  under  this  loan. 

Your  Right  to  Cancel  You  have  the  right  under  federal  law  to  cancel  this  loan  on  or  before  the  date  stated 
below.  Under  federal  law,  we  cannot  make  any  funds  available  to  you  until  after  this  date 

If  You  Cancel  If  you  cancel,  we  will: 

•  Not  charge  you  a  cancellation  fee;  and 

•  Refund  to  you  any  fees  you  paid  to  get  this  loan 

How  to  Cancel  '  cancel,  you  may  submit  the  bottom  portion  of  this  notice  to _ at  t 

! _ [or 

_ or 

_ ]. 

Deadline  to  Cancel  If  you  want  to  cancel  this  loan,  you  must  submit  the  bottom  portion  of  this  notice  on 

.  or  before _ , _ .* 

I  ‘In  certain  circumstances,  your  right  to  cancel  this  loan  may  extend  beyond  this  date  In 
that  case,  you  must  submit  the  bottom  portion  df  this  notice  to  either  the  current  owner  cK 
'  your  loan  or  the  person  to  whom  you  send  payments 


[If  two  or  more  people  have  the  nght  to  cancel  this  loan,  cancellation  by  one  person  is  effective  for  all  of 
them  ] 


[Initial  here _ to  acknowledge  receipt  of  this  notice  on _ .) 

[  (initials)  (date)] 

cut  here  -> . 


I  AM  CANCELLING  THIS  LOAN. 


Name 


Property  Address 

112345678 _ 1 

[Loan  Number] 


H-8(B)  Rescission  Sample  (General) 
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Your  Right  to  Cancol  This  Loon 

You  Could  Lose  Your  You  are  giving  us  the  right  to  take  your  home  if  you  do  not  repay  the  money  you  owe 
Home  under  this  loan. 


Your  Right  to  Cancel 

You  have  the  right  under  federal  law  to  cancel  this  loan  on  or  befo.e  the  date  stated 

below.  Under  federal  law,  we  cannot  make  any  funds  available  to  you  until  after  this  date 

If  You  Cancel 

If  you  cancel,  we  will 

•  Not  charge  you  a  cancellation  fee;  and 

•  Refund  to  you  any  fees  you  paid  to  get  this  loan. 

How  to  Cancel 

To  cancel,  you  may  submit  the  bottom  portion  of  this  notice  to  Community  Bank  at 

1  1234  Mam  Street.  Greenville,  NY,  12345  or 

1-800-555-1212  (fax) 

Deadline  to  Cancel 

If  you  want  to  cancel  this  loan,  you  must  submit  the  bottom  portion  of  this  notice  on 
or  before  May  14,  2010.* 

*ln  certain  circumstances,  your  right  to  cancel  this  loan  may  extend  beyond  this  date  In 
that  case,  you  must  submit  the  bottom  portion  of  this  notice  to  either  the  current  owner  of 
'  your  loan  or  the  person  to  whom  you  send  payments 

If  two  or  more  people  have  the  right  to  cancel  this  loan,  cancellation  by  one  person  is  effective  for  all  of  them 

Initial  han _ fo  acknowladge  ncaipt  of  this  noUco  on _ . 

(Initials)  (date) 

cut  here  . 

I  AM  CANCELLING  THIS  LOAN. 

jgfm  ggnwmgf _ 

Name 

1234  Central  Drive.  Greenville  NY  12345 _ 

Property  Address 

I2245eZS _ 

Loan  Number 

H-9  Rescission  Model  Form 
[(Refinancing  With  Original 
Creditor) [►(New  Advance  of  Money 
with  the  Same  Creditor) 
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Your  Right  to  Cancel  This  Loan  , 

You  Could  Lose  Your  j  You  are  giving  us  the  right  to  take  your  home  if  you  do  not  repay  the  money  you  owe 
Home  under  this  new  loan. 

I 

Your  Right  to  Cancel  You  have  the  right  under  federai  law  to  cancel  this  new  loan  on  or  before  the  date 

stated  below.  Under  federal  law,  we  canrKrt  make  any  funds  available  to  you  until  after  inis 
date. 

If  You  Cancel  '  If  you  cancel,  we  will: 

•  Not  charge  you  a  cancellation  fee;  and 
!  •  Refund  to  you  any  fees  you  paid  to  get  this  loan  . 

If  you  cancel  this  new  loan,  all  of  the  terms  of  your  previous  loan  with  us  will  still  apply  You 
will  still  owe  us  your  previous  balance,  and  we  will  have  the  right  to  take  your  home  if  you 
do  not  repay  that  money 

i 

How  to  Cancel  To  cancel,  you  may  submit  the  bottom  portion  of  this  notice  to _ at 

_ [or 

_ _ _  or 

.  _ _ : _ 1 

Deadline  to  Cancel  If  you  want  to  cancel  this  loan,  you  must  submit  the  bottom  portion  of  this  notice  on 

or  before _ , _ .* 

*tn  certain  circumstances,  your  nght  to  cancel  this  loan  may  extend  beyond  this  date.  In 
that  case,  you  must  submit  the  bottom  portion  of  this  notice  to  either  the  current  owner  of 
your  loan  or  the  person  to  whom  you  send  payments 


Ilf  two  or  more  people  have  the  right  to  cancel  this  loan,  cancellation  by  one  person  is  effective  for  all  of 
them.] 


[Initial  hare _ to  acknowledge  the  receipt  of  this  notice  on _ .) 

[  (initials)  (date)] 


cut  here  -> 


I  AM  CANCELLING  THIS  LOAN. 


Name 


Property  Address 

L1234$g.7§ _ _ 1 

[Loan  Number] 


(H-17(A)  Debt  Suspension  Model 
Clause 

Please  enroll  me  in  the  optional 
[insert  name  of  program],  and  bill  my 
account  the  fee  of  [insert  charge  for  the 
initial  term  of  coverage].  I  understand 
that  enrollment  is  not  rel]uired  to  obtain 
credit.  I  also  understand  that  depending 
on  the  event,  the  protection  may  only 
temporarily  suspend  my  duty  to  make 


minimum  payments,  not  reduce  the 
balance  1  owe.  1  understand  that  my 
balance  will  actually  grow  during  the 
suspension  period  as  interest  continues 
to  accumulate. 

[To  Enroll,  Sign  Here]/[To  Enroll, 
Initial  Here].  X _ 

H-17(B)  Debt  Suspension  Sample 

Please  enroll  me  in  the  optional 
[name  of  program],  and  bill  my  account 
the  fee  of  S200.  I  understand  that 
enrollment  is  not  required  to  obtain 


credit.  I  also  understand  that  depending 
on  the  event,  the  protection  may  only 
temporarily  suspend  my  duty  to  make 
minimum  payments,  not  reduce  the 
balance  I  owe.  I  understand  that  my 
balance  will  actually  grow  during  the 
suspension  period  as  interest  continues 
to  accumulate. 

To  Enroll,  Initial  Here.  X _ J 

►H-17(A)  Credit  Insurance,  Debt 
Cancellation  Coverage,  or  Debt 
Suspension  Coverage  Model  Form 
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OPHON At  COSTS 

Option  to  Purchase  {Name  of  Product) 


STOP.  You  do  not  have  to  buy  {name  of  product)  to  get  this  loan.  Go  to  (Web  site  of  the  Federal  Reserve 
Board)  to  learn  more  about  this  product. 


Do  1  need  this 
product? 

[These  payments  will  only  temporarily  suspend  your  payments  due  and  will  not  reduce  the 
balance  you  owe.  Your  balance  will  actually  increase  during  the  suspension  period  as 
interest  continues  to  accumulate  ] 

If  you  already  have  enough  insurance  or  savings  lo  [pay  oft  this  loan)[make  payments  on 
this  loan]  if  you  (covered  event),  you  may  not  need  this  product 

Other  types  of  insurance  can  give  you  similar  benefits  and  are  often  less  expensive. 

This  product  will  cost  up  to  tmaximum  premium  or  charge)  omr  (peffod).  [The  cost 
depends  on  your  [loan  balance](lnterest  rate].] 

What  is  the 
maximum  benefit 
arrmunt? 

This  product  [will  pay  off  your  outstanding  loan  balance,  which  is  now  (outstanding  loan 
ba/a/)ce)][only  covers  the  first  (maximum  ben^it  amount)  of  the  outstanding  balance  on 
your  loan]  [will  make  your  loan  payments  of  up  to  (amount)  for  (period)]  [You  will  be 
responsible  for  any  balance  due  above  (maximum  benefit  amount)  ] 

Can  1  receive 
benefits? 

You  meet  the  [age][employment]  eligibility  requirements  [but  there  are  other  requirements 
that  you  must  meet  If  you  do  not  meet  these  requirements,  you  will  not  receive  any 
benefits  even  if  you  buy  this  product  and  pay  the  (period)  [premium][chargej] 

How  long  does  the 
coverage  last? 

This  product  provides  coverage  for  the  first  (period)  of  your  loan  [or  until  you  reach  age 
(age),  whichever  comes  first] 

□  Yes.  I  want  to  purchase  optional  (name  of  product)  at  a  cost  of  up  to  (maximum  premium  or 
charge)  per  (period) 


Signature 

H-17(B)  Credit  Life  Insurance  Sample 


OPTIONAL  COSTS 


Option  to  Purchase  Credit  Life  Insurance 

STOP.  You  do  nal  have  to  boy  Credit  Life  Insurance  to  get  this  loan  Go  to 
WWW  frb  oov/credtprotectionproducts  to  learn  more  about  this  product 


Do  I  need  this  If  you  already  have  enough  insurarK;e  or  savings  to  pay  off  this  loan  tf  you  die,  you  may 

product?  n(4  need  this  product. 


Other  types  of  insurance  can  give  you  similar  benefits  and  are  often  less  expensive 


How  much  does  it  This  product  wiH  cost  up  to  S118  ner  month  The  cost  depends  on  your  loan  balance 
cost? 


What  is  the  This  product  only  covers  the  first  $150,000  of  the  outstanding  balance  on  your  loan  You 

maximum  benefit  will  be  responsible  for  any  balance  due  above  $150,000 

amount? 


Can  I  receive 
benefits? 


You  may  not  receive  any  benefits  even  if  you  buy  this  product 

You  meet  the  age  eligibility  requirements,  but  there  are  other  requirements  that  you  must 
meet  If  you  do  not  meet  these  requirements,  you  will  not  receive  any  benefits  even  if  you 
buy  this  product  and  pay  the  monthly  premium. 


How  long  does  the  This  product  provides  coverage  for  the  first  10  years  of  your  loan  or  until  you  reach  age 
coverage  last?  I  70.  whichever  comes  first 


□  Yes,  I  want  to  purchase  optional  Credit  Life  Insurance  at  a  cost  of  up  to  $1 18  per  month. 


Signature 


H-17(C)  Disability  Debt  Cancellation 
Coverage  Sample 
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-OPTIONAL  COSTS 

Option  to  Purchase  Disability  Debt  Cancellation  Coverage 


STOP.  You  do  not  have  to  buy  Disability  Debt  Cancellation  Coverage  to  get  this  loan  Go  to 
WWW  frb  aov/breditDrotectlonoroducts  to  learn  more  about  this  product 


Do  1  need  this 
product? 

If  you  already  have  enough  insurance  or  savings  to  make  payrhents  on  this  loan  if  you  are 
temporarily  disabled,  you  may  not  need  this  product 

Other  types  of  insurance  can  give  you  similar  benefits  and  are  often  less  expensive. 

How  much  does  it 
cost? 

This  oroduct  will  cost  uo  to  $81  oer  month  The  cost  deoends  on  vour  loan  balance  arnl 
interest  rate 

What  is  the 
maxinrHim  benefit 
amount? 

This  product  will  make  your  loan  payments  of  up  to  $5,000  for  6  months 

Can  1  receive 
benefits? 

You  may  not  receive  any  benefits  even  if  you  buy  this  product 

You  meet  the  employment  eligibility  requvements,  but  there  are  other  requirements  that 
you  must  meet.  If  you  do  not  meet  these  requirements,  you  will  not  receive  any  benefits 
even  if  you  buy  this  product  and  pay  the  monthly  charge 

How  long  does  the 
coverage  last? 

This  product  provides  coverage  fa  the  fiist  10  years  of  your  loan  '* 

□  Yes,  I  want  to  purchase  optional  Disability  Debt  Cancellation  Caverage  at  a  cost  of  up  to  $81  per 
month 


Signature 


H-17(D)  Unemployment  Debt 
Suspension  Coverage  Sample 


OPTIONAL  COSTS 

Option  to  Purchase  Unemployment  Debt  Suspension  Coverage 

STOP.  You  do  nai  have  to  buy  Unemployment  Debt  Suspension  Coverage  to  get  this  loan  Go  to 
WWW  frb  Qov/creditprotectionDfoducts  to  learn  more  about  this  product 


Do  1  need  this 
product? 

These  payments  will  only  temporarily  suspend  your  payments  due  and  will  not  reduce  the 
balance  you  owe  Your  balance  will  actually  increase  dunng  the  suspension  period  as 
interest  continues  to  accumulate 

If  you  already  have  enough  insurance  or  savings  to  make  payments  on  this  loan  if  you  are 
temporaniy  unemployed,  you  may  not  need  this  product 

Other  types  of  insurance  can  give  you  similar  benefits  and  are  often  less  expensive 

How  much  does  it 
cost? 

This  oroduct  will  cost  uo  to  $81  oer  month  The  cost  deoends  on  vour  loan  balance  and 
interest  rate 

What  is  the 
maximum  benefit 
amount? 

This  product  wiH  make  your  loan  payments  of  up  to  $5,000  for  6  months 

Can  1  receive 
benefits? 

You  mav  not  receive  anv  benefits  even  if  vou  buv  this  product 

You  meet  the  age  and  employment  eligibility  requirements,  but  there  are  other 
requirements  that  you  must  meet  It  you  do  not  meet  these  requirements,  you  will  not 
receive  any  benefits  even  if  you  buy  this  product  and  pay  the  monthly  charge 

How  long  does  the 
coverage  last? 

This  product  provides  coverage  fa  the  first  10  years  of  your  loan  or  until  you  reach  age 

70,  whichever  comes  first 

□  Yes,  I  want  to  purchase  optional  Unemployment  Debt  Suspension  Coverage  at  a  cost  of  up  to  S81 
per  month 


Signature 
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27.  Appendix  K  is  revised  to  read  as 
follows: 


Appendix  K  to  Part  226 — (Total  Annual 
Loan  Cost  Rate  Computations  for] 
Reverse  Mortgage  [Transactions]  Model 
Forms  and  Clauses 

►K-1  Open-End  Reverse  Mortgage  Early 
Disclosure  Model  Form  (§  226.33(d)(1)) 

K-2  Open-End  Reverse  Mortgage  Account- 
Opening  Disclosure  Model  Form 
(§  226.33(d)(2)) 


K-3  Closed*End'RBversd  Mortgage  Model  •;  ^ 
Form  (§  226.33(d)(3))  '  c  u  ’  . 

K-4  Open-End  Reverse  Mortgage  Early 
Disclosure  Sample  (§  226.33(d)(1)) 

K-5  Open-End  Reverse  Mortgage  Account- 
Opening  Disclosure  Sample  (§  226.33(d)(2)) 
K-6  Closed-End  Reverse  Mortgage  Sample 
(§  226.33(d)(3)) 

K-7  Shared  Appreciation  Model  Clause 
(§226.33(c)(8)(iv)) 
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REVERSE  MORTGAGE  LOAN  SUMMARY 


[Name  of  Creditor)  [Cate] 

[Loan  Originatof  s  Unique  Identifier] 

■*'T***^^Hr»T!rrTTr^nr^rrTt  r  ITbI— —— g— 


Borrower  &  Property  Information 

Borrowers'  Names  &  Ages  [Loan  Applicants’  Name  and  Ages] 

i 

Property  Address  (Loan  Applicants’  Address] 

Appraised  Value  [Disclosure  of  value  of  property] 


About  this  Loan 

•  [Statement  that  the  consumer  has  applied  for  a  reverse  mortgage  that  does  not  have  to  be  repaid  for  as  long 
as  the  consumer  lives  in  the  home] 

•  [Statement  about  the  types  of  payments  the  consumer  may  receive] 

•  [Statement  about  consumers’  obligations]  [Cross  reference  to  risks  section] 

•  [Statement  that  the  borrower  will  continue  to  receive  nrranthly  payments  and  have  access  to  loan  funds  as 
long  as  the  borro\«er  remains  in  the  home  even  if  the  loan  balance  eventually  exceeds  the  value  of  the  home] 


•  [Statement  that  the  loan  mustbe  repaid] 


Payment  of  Loan  Funds 

.  ■  ■  ■ '  ! 

[You  have  chosen  to  receive  your  funds  as  foltcms:}  [You  (may/will)  receive  your  funds  as  follaws  ] 

Initial  Advance 

[Disclosure  of  initial  advance] 

Monthly  Advance 

!  [Disclosure  of  monthly  advarxie] 

Line  of  Credit  [Disclosure  of  line  of  credit) 


[Statement  that  consumers  may  change  the  type  of  payments  they  receive] 


Annual  Percentage  Rate 

Annual  Percentage  Rate 
(APR) 

[APR(s)  applicable  to  the  reverse  mortgage,  including  introductory  APR 
information] 

j  [For  variable  APRs,  the  following 

(1 )  description  that  the’ APR  varies, 

(2)  how  the  APR  is  determined, 

(3)  the  frequency  of  changes  in  the  APR, 

(4)  description  of  any  limitations  on  changes  in  the  APR  (except  for  minimum 
i  and  maximum  APRs)  or  a  statement  that  no  annual  limitation  exists,  as 

applicable,  and 

(5)  description  of  any  rules  relating  to  changes  in  the  irxlex  value  and  the  APR, 

.  including  preferred  rate  provisions  and  rate  carryover  provisions,  if  any] 

Maximum  APR 

[Disclosure  of  maximum  APR] 

Historical  Changes  to 
(identification  of  irxlex)  Rate 

[Description  of  the  lowest  and  highest  value  of  the  index  and  margin  in  the  past 
15  years] 

Interest  charges  will  be  added  to  your  loan  balance  each  month  and  collected  when  the  loan  is  due. 
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*  Fees 

[Descnption  of  consumer's  rights  to  refund  of  fees]  ! 

I  Account  Opening  Fees  i 

[Account  opening  fees] 

1  [Oescripton  of  itemized  one-time  account  opening  fees]  -  ! 

TOTAL  Account  Opening  Fees 

[Description  of  total  one-time  account  opening  fees]  | 

1  MontNy  Fees  (adOecf  to  your /oanba/ancB  each  month  bL^  not  co//ect0cfunti/ the  loan /s  due)  j 

[Monthly  Fees] 

1  [Description  of  fees  imposed  by  the  creditor  for  availability  of  j 

the  reverse  mortgage]  j 

Interest  Charges 

[Starts  at]  [APR]  annually  [but  this  rate  can  change] 

!  OtherFees 

Early  Termination  Fee 

*  [Descnption  of  fees  imposed  by  the  creditor  for  early 
^  termination  of  the  reverse  mortgage] 

[Statements  about  other  fees] 

Borrowing  Guidelines 

Minimum  Transaction 

'  [Description  of  any  minimum  draw  requirements] 

bmrts  on  Number  of  Credit 
Transactions 

j  [Description  of  any  limitations  on  the'number  of  extensions  of 
;  credit] 

1  Limits  on  Amount  of  Credit  Borrowed 

[Description  of  any  limitations  on  the  amount  of  credit  that 

1  may  be  obtained  dunng  any  time  penod] 

How  the  Ijoan  Balance  Grows 

[Description  of  how  loan  balance  may  grow,  related  to  table  below] 


'  .  aiip  n  E 

How  much  money  will  you  have  received? 
How  much  will  be  owed  for  interest  +  fees? 
How  much  will  be  owed  altogether? 


After  1  Year  After  6  Years  After  10  Years 

^  J.  - 

$  ‘  $  $ 
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f:  Repayment  Options 

(Description  of  repayment  options] 


. . .  I 

Risks 


[Statement  atxjut  secunty  interest  in  the  consumer’s  dwelling] 
[Description  of  ways  the  borrower  may  default  on  the  loan] 


•  Foreclose  On  Your  Home  [Statements  about  possible  action  by  creditor] 

•  Stop  Giving  You  Money  [Statements  about  possible  actions  by  creditor] 

•  Terminate  Your  Loan  [Statements  about  possible  actions  by  creditor] 

[Statements  that  other  changes  can  be  made  to  the  loan] 


[Statement  that  the  consumer  has  no  obligation  to  accept  the  terms  disclosed  in  the  table]  [Identification  of 
any  disclosed  term  that  is  subject  to  change  prior  to  opening  the  plan,  or  a  statement  that  all  terms  disclosed 
could  change  before  the  plan  is  opened,  as  applicable) 

[Statement  that  the  consumer  may  be  entitled  to  refund  of  all  fees  paid  if  the  consumer  decides  not  to  open 
the  plan]  [Cross  reference  to  the  “Fees”  section  in  the  table] 

^  [Statement  about  asking  questions] 

^  [Statement  about  Board’s  website] 

[if  the  creditor  has  a  provision  for  the  consumer’s  signature,  a  statement  that  a  signature  by  the  consumer 
only  confirms  receipt  of  the  disclosure  statement] 


i _ 

Borrower's  Signature 


Date] 
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K-2  Open-End  Reverse  Mortgage 
Account-Opening  Disclosure  Model 
Form  . 


REVERSE  MORTGAGE  LOAN  SUMMARY 


IName  of  Credilorl  (Date] 

[Loan  Onginator's  Unique  Identifier]  (Loan  number] 


Borrower  &  Property  Information 

Borrowers'  Names  &  Ages 

(Loan  Applicants'  Name  and  Ages] 

Property  Address 

j  (Loan  Applicants’ Address] 

Appraised  Value 

i  (Disclosure  of  value  of  property] 

About  this  Loan 

•  (Statement  that  the  consumer  has  applied  for  a  reverse  mortgage  that  does  not  have  to  be  repaid  for  as  long 
as  the  consumer  lives  in  the  home] 


a  (Statement  about  the  types  of  payments  the  consumer  may  receive] 

•  (Statement  about  consumers'  obligations]  (Cross  reference  to  risks  section] 

•  (Statemerrt  that  the  borrower  will  continue  to  receive  monthly  payments  and  have  access  to  loan  funds  as 
long  as  the  borrower  remains  in  the  home  even  if  the  loan  balance  evertually  exceeds  the  value  of  the  home] 

•  (Statement  that  the  loan  must  be  repaid]  _ _  _ 


Payment  of  Loan  Funds 

^  [You  have  chosen  to  receive  your  funds  as  follcms  }  [You  (mayAMlI)  receive  your  funds  as  follcws  ] 

Initial  Advance  | 

(Disclosure  of  initial  advance] 

1  Monthly  Advance 

:  (Disclosure  of  monthly  advarx^e] 

Uneof  Credrt 

^  (Disclosure  of  line  of  credit] 

(Statement  that  consumers  may  change  the  type  of  payments  they  receive] 

Annual  Percentage  Rate  . 

Annual  Percentage  Rate 
(APR) 

\ 

( 

'  (APR(s)  applicable  to  the  reverse  mortgage,  including  introductory  APR 
information] 

■  (Forvariable  APRS,  the  following  ■ 

'  (1 )  description  that  the  APR  varies, 

(2)  how  the  APR  is  determined, 

(3)  the  frequency  of  changes  in  the  APR, 

■  (4)  description  of  any  limitations  on  changes  in  the  APR  (except  for  minimum 
and  maximum  APRs)  or  a  statement  that  no  annual  limitation  exists,  as 
applicable,  and 

(5)  description  of  any  rules  relating  to  changes  in  the  index  value  and  the  APR, 
induding  preferred  rate  provisions  and  rate  carryover  provisions,  if  any] 

Maximum  APR 

(Disclosure  of  maximum  APR] 

Histoncal  Changes  to 
(idertification  of  index]  Rate 

(Description  of  the  lowest  arxt  highest  value  of  the  index  and  margin  in  the  past  i 
15  years] 

Interest  charges  wiM  be  added  to  your  loan  balance  each  month  and  collected  when  the  loan  is  due. 
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Account  Opening  Fees 


(Account  opening  fees)  '  [Description  of  itemized  one-time  account  opening  fees] 


TOTAL  Account  Opening  Fees  [Description  of  total  one-time  account  opening  fees] 


Monthly  Fees  (added  to  yoLO-  loan  balance  each  month  but  not  collected  until  the  loan  is  due) 

[Monthly  Fees]  ^[Description  of  fees  imposed  by  the  creditor  for  availability  of 

the  reverse  mortgage] 

!  ■“ 

Interest  Charges  '  [Starts  at]  [APR]  annualty  [but  this  rate  can  change] 


Transaction  Fees 

Exceeding  Limits  on  Amount  of  Credit 
Borrov^d 


Transaction  less  than  $. 


Exceeding  Limits  on  Number  of  Credit 
T  ransactions 


[Itemization  of  any  transaction  charges 
imposed  by  the  creditor  for  use  of  the 
reverse  mortgage] 

Other  Fees 


Early  T ermination  Fee  i  [Description  of  fees  imposed  by  the  creditor  for  early 

termination  of  the  reverse  mortgage] 

[Statements  about  other  fees] 


[Description  of  any  fees  imposed  for  a  consumer's  failure  to 
i  comply  with  any  limitations  on  the  amount  of  credit  that  may 
be  obtained  during  any  time  period] 

I  [Description  of  any  fees  Imposed  for  a  consumer's  fa'ilure  to 
i  comply  with  minimum  draw  requirements] 

[Description  of  any  fees  imposed  for  a  consumer's  failure  to 
,  comply  with  any  limitations  on  the  number  of  extensions  of 
credit] 


Borrowing  Guidelines 

Minimum  Transaction  I  [Description  of  any  minimum  draw  requirements] 

Limits  on  Number  of  Credit  [Description  of  any  limitations  on  the  number  of  extensions  of 

Transactions  I  credit] 

Limits  on  Amount  of  Credit  Borrowed  [Description  of  any  limitations  on  the  amount  of  credit  that 

may  be  obtained  dunng  any  time  period] 
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’  How  the  Loan  Balance  Grows 

.  [Description  of  how  loan  balance  may  grow,  related  to  table  below] 

'  After  1  Year  -  i  After  5  Years 

After  10  YewsI 

[  How  much  morrey  will  you  have  received? 

How  much  will  be  owed  for  interest  +  fees'? 

,  $_i 

s_ 

5_ 

1  How  much  wHi  be  owed  attogether? 

... 

s_ 

$_ 

Repayment  Options  • 

[Description  of  repayment  options] 

■  Risks  '  , 

[Statement  aboutsecurity  interest  in  the  consumer's  dwelling] 

(Description  of  ways  the  borrower  may  default  on  the  loan] 

■■ 

. 

•  Foreclose  On  Your  Home  (Statemerts  about  possible  action  by  creditor] 

. 

•  Stop  Giving  You  Money  [Statements  about  possible  actions  by  creditor] 

•  Termin«)|e  Your  Loan  [Statements  about  possible  actions  by  creditor] 

[Statements  that  other  changes  can  be  made  to  the  loan] 

Billing  Rights;  [Reference  to  account  agreement  for  details  on  billing-error  rights] 

[Statement  that  the  cx)nsumer  has  no  obligation  to  accept  the  terms  disclosed  in  the  table]  [Statement  that  the 
consumer  should  use  this  form  to  confirm  that  these  are  the  terms  for  which  the  consumer  applied] 

^  [Statement  about  asking  questions] 

^  [Statement  about  Board’s  website] 

[if  the  creditor  has  a  provision  for  the  consumer’s  signature,  a  statement  that  a  signature  by  the  consumer 
only  confirms  receipt  of  the  disclosure  statement) 

[ _ 

Borrower's  Signature  Date] 


I 
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K-3  Closed-End  Reverse  Mortgage 
Model  Form 


REVERSE  MORTGAGE  LOAN  SUMMARY 


[Name  of  Credilor)  [Date] 

[Loan  Originator -5  Unique  Idenlifiefl 


Borrower  &  Property  Information 

Borrowers'  Names  &  Ages  [Loan  Applicants'  Name  and  Ages) 

Property  AcWress  [Loan  Applicants'  Address) 

Appraised  Value  [Disclosure  of  value  of  property] 


.  About  this  Loan 

•  (Statement  that  the  consumer  has  applied  for  a  reverse  mortgage  that  does  not  have  to  be  repaid  for  as  long 
as  the  consumer  lives  in  the  home] 

•  [Statement  about  the  types  of  payments  the  consumer  may  receive) 

•  (Statement  about  consumers'  obligations)  [Cross  reference  to  risks  section) 

•  (Statement  that  the  borrower  will  continue  to  receive  monthly  payments  and  have  access  to  loan  funds  as 
long  as  the  borrower  remains  in  the  home  even  if  the  loan  balance  eventually  exceeds  the  value  of  the  home) 

•  (Statem^t  that  the  loan  must  be  repaid)  _ 


Payment  of  Loan  Funds 


[You  have  chosen  to  receive  your  funds  as  follows  }  [You  (may/will)  receive  your  funds  as  follows  } 


Initial  Advance 

[Disclosure  of  initial  advance) 

Monthly  Advarce 

[Disclosure  of  monthly  advance) 

Line  of  Credit  i 

1 

[Disclosure  of  line  of  credit) 

[Statement  that  consumers  may  change  the  type  of  payments  they  receive] 

Annual  Percentage  Rate 

•  ^  '  '  '  ' 

Overall  cost  of  this  loan 
including  interest  and 
settlement  charges 

%  APR 

Rate  Type  i  This  is  a(n]  [adjustable]  (fixed)  (step)  rate 


Rate  Calculation  j  [When  the  (length  of  time)  introductory  period  ends,)  your  rate  will  be 


determined  (frequency)  based  on  the  (identification  of  index)  (the 
market  rate)  plus _ ^%  ] 


Rate  Change  Limits  j 

1 

i 

! 

[When  the  (length  of  time)  introductory  period  ends,)  your  interest  rate 

can  increase  up  to _ %  from  (period)  to  the  next,  and  no  more  than 

_ %  total  for  the  life  of  the  loan,  which  would  result  in  a  maximum 

ever  rate  of _ %  ] 

Historical  Changes  to 
(identification  of  index)  Rate  j 

(Description  of  the  lowest  and  highest  value  of  the  index  and  margin  in  the  past 
15  years) 

I 


I 


^  Interest  charges  wilt  be  added  to  your  loan  balance  each  nwnth  and  collected  when  the  loan  is  due. 


58730 


Federal  Register /Vol.  75,  No.  185 /Friday,  September  24,  2010 /Pjoposed  Rules 


*r  Fees 

Account  Opening  Fees 

. J 

[Account  opening  fees] 

1  1 

(Descnption  of  itemized  one-time  account  opening  fees] 

TOTAL  Account  Opening  Fees 

[Description  of  total  one-time  account  opening  fees]  | 

MontNy  Fees  (added  to  your  loan  balaioe  each  month  but  not  collected  until  the  loan  is  due)  j 

[Monthly  Fees] 

j  [Description  of  fees  imposed  by  the  creditor  for  availability  of  j 

Jthe]  i 

Interest  Charges 

[Starts  at]  [interest  rate]  annually  [but  this  rate  can  change]  ! 

Other  Fees 

Prepayment  Penalty 

[Description  of  fees  imposed  by  the  creditor  for  early 

termination  or  prepayment  in  full  of  the  reverse  mortgage)  j 

[Statements  about  other  fees]  j 

Borrowing  Guidelines 

J 

Minimum  Transaction 

j  [Description  of  any  minimum  transaction  requirements]  ! 

Limits  on  Number  of  Credit 
Transactions 

!  [Description  of  any  limitations  on  the  number  of  extensions  j 

of  credit]  ; 

Limits  on  Amount  of  Credit  Borrowed 

'  [Descnption  of  any  limitations  on  the  amount  of  credit  that  i 

1  may  be  obtained  during  any  time  period]  i 

How  the  Loan  BalarKe  Grows 

(Descnption  of  how  loan  balance  may  grow,  related  to  table  below] 


After  1  Year  After  5  Years  ^  After  10  Years 


How  much  money  will  you  have  received?  i 

$_i 

s_ 

How  much  will  be  owed  for  interest  +  fees?  j 

S_; 

How  much  wHI  be  owed  altogether?  j 

s_ 

-4 
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Repayment  Options 

[Description  of  repayment  options] 

Risks  ■ ' 

si 

•  [Statement  about  security  interest  in  the  consumer’s  ckwelling] 

1  [Description  of  ways  the  borrower  may  default  on  the  loan] 

I 

i 

1 

I 

i 

1  •  Foreclose  On  Your  Home 

[Statements  about  possible  action  by  creditor] 

•  Stop  Giving  You  Money 

[Statements  about  possible  actions  by  creditor] 

1 

1 

•  Terminate  Your  Loan 

(Statements  about  possible  actions  by  creditor] 

1 

1 

[Statements  that  other  changes  can  be  made  to  the  loan]  i 

[Statement  that  the  consumer  has  no  obligation  to  accept  the  terms  disclosed  in  the  table] 

^  [Statement  about  asking  questions] 

[Statement  about  Board’s  website] 

[if  the  creditor  has  a  provision  for  the  consumer’s  signature,  a  statement  that  a  signature  by  the  consumer 
only  confirms  receipt  of  the  disclosure  statement] 

i _ 

Borrower’s  Signature  Date] 
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K-4  Open-End  Reverse  Mortgage  Early 
Disclosure  Sample 
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REVERSE  MORTGAGE  LOAN  SUMMARY 

LENDER  ABC  Bank  date:  April  30, 2010 

LOWJ  OFFICER:  12345  1234 


I  Borrower  &  Property  Information 


Bonowers'  Names  &  Ages 

John  Doe  (84);  Jane  Doe  (82) 

Property  Address 

123  Ward  Street,  Jingle  Bells,  TX  12345 

Appraised  Value  i 

$275,000 

i  About  this  Loan 

•  You  are  applying  for  a  reverse  mortgage  loan  on  your  home  that  you  do  not  have  to  repay  for  as  long  as  you 

live  there  j 

'  •  You  may  get  money  from  this  loan  paid  to  you  an  at  once,  as  a  regular  monthly  advance,  or  at  times  and  in  ! 
aiTKHjnts  that  you  choose 

•  You  will  contirxje  to  own  your  home  so  you  must  pay  your  property  taxes  and  insurance,  and  Keep  the  home  ' 
in  good  repair  (see  the  Risks  section) 

•  If  the  loan  balance  eventually  is  greater  than  the  value  of  the  home,  you  will  continue  to  receive  monthly 
payments  and  have  access  to  your  loan  funds  as  long  as  you  remain  in  the  home 

•  The  amount  of  the  loan,  plus  interest  and  fees,  must  be  paid  back  in  full  if  the  home  is  sold  or  when  the  last 
surviving  borrower  dies  or  does  not  live  in  the  house  for  12  consecutive  months 


Payment  of  Loan  Funds 

You  may  receive  your  furxis  as  follows 

Lir>e  of  Credit 

$186,974  available  to  you  at  any  time  while  you  remain  in  your  home 

You  may  choose  to  change  the  type  of  payments  you  receive  Your  other  choices  are; 

Initial  Advan^ 

paid  to  you  after  you  accept  the  loan 

Monthly  Advance  1 

paid  to  you  each  month  while  you  remain  in  your  home 

Annual  Percentage  Rate 

"T  .  r,-*' 

Annual  Percentage  Rate 
(APR) 

2.93%.  This  is  a  variable  rate  that  will  chanoe  annuallv  based  on  the  Treasurv 
rate  plus  2  5%  Each  year,  your  rate  can  ircrease  by  up  to  2.0%. 

Maximum  APR 

7.93% 

Historical  Changes  to 
Treasury  Rate 

Over  the  past  15  years,  the  Treasury  rate  plus  2.5%  has  varied  between  2.77% 
and  8  90%.  • 

Interest  charges  wiN  be  added  to  your  loan  balance  each  month  and  collected  when  the  loan  is  due. 
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We  will  refund  all  fees  you  paid  if  you  tell  us  that  you  do  not  want  to  open  an  account. 

•  for  any  reason  within  three  business  days  after  you  receive  this  statement;  or 

•  for  any  reason  within  three  business  days  after  you  receive  reverse  mortgage  counseling,  or 

•  any  time  before  your  account  is  opened  if  any  of  these  terms  (other  than  the  APR)  change. 


Account  Opening  Fees 

Loan  Origination  j 

Inspection 

Title  Search  &  Title  Insurance 

$  4,735 

1  . 

1  $  500 

S  595 

Appraisal 

$  295 

Reverse  Mortgage  Insurance  Premium 

$  5,500 

TOTAL  Account  Opening  Fees 

j  $11,625 

Monthly  Fees  (added  to  yoi^  loan  balance  each  month  but  not  collected  ur^il  the  loan  is  due) 
Servicing  Fee  ^  $3S  per  month  ($420  annually) 

Reverse  Mortgage  Insurance  Premium  0.042%  monthly  (0.5%  annually) 

Monthly  Interest  Charges  Starts  at  2.83%  annually  but  this  rate  can  change. 

Other  Fees 

Other  fees  may  apply  Ask  us  for  additional  information  about  these  fees 

How  the  Lx>an  Balance  Grows 

The  table  shows  an  example  of  how  your  loan  balance  might  grow  if 

•  You  borrow  $186,974  after  you  accept  the  loan  and  do  rxjt  borrow  any  more  money,  and 

•  The  APR  stays  at  2  93%, 


After  1  Year 

After  5  Years 

After  10  Years 

How  much  money  will  you  have  received^ 

$186,974 

$186,974 

$186,974 

How  much  will  be  owed  for  interest  +  fees? 

1  $18,972 

$51,015 

$97,764 

How  much  vrill  be  owed  altogether? 

$206,946 

$237,969 

$256,750 

\ 
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Repayment  Options 

At  the  end  of  the  loan,  you  or  your  heirs  may  either; 

•  Pay  the  loan  balance  in  full  and  keep  the  home,  or 

j  •  Sell  the  home  and  use  the  proceeds  to  pay  off  the  loan.  If  your  home  sells  for  less  than  you  owe,  you  will  not 
be  required  to  pay  the  difference  If  your  home  sells  for  more  than  you  owe,  the  difference  will  be  given  to 
you  or  your  heirs 


;  Risks 

Your  reverse  mortage  loan  will  be  secured  by  your  home  If  you  default  on  your  reverse  mortgage  loan  by: 

•  Allowing  the  property  to  deteriorate  beyond  reasonable  wear  and  tear;  or 

•  FaHing  to  pay  property  taxes  or  insurance;  or 

•  Failing  to  live  in  the  house  for  12  consecutive  months,  or 

•  Fading  to  meet  any  other  obligation 

...than  wa  may  take  any  or  all  of  the  following  actions: 

•  Foreclose  On  Your  Home  We  could  foreclose  on  your  property  and  require  that  you  leave 

the  home 

I 

•  Stop  Giving  You  Money  We  may  stop  making  payments  to  you  and  not  allow  you  to  borrow  any 

•  more  rrxjney  from  your  line  of  credit,  even  if  you  have  borrowed  less 

than  your  credit  limit. 

•  Terminate  Your  Loan  We  may  terminate  your  loan,  make  you  pay  the  outstanding  loan 

balance  in  one  payment,  and  charge  you  fees  on  termination. 

.  We  may  also  make  other  changes  to  your  loan 


You  have  no  obligation  to  accept  these  terms.  These  terms  couM  change  before  we  open  your 
account 

You  may  be  entitled  to  a  refund  of  all  fees  piUd  if  you  decide  not  to  open  an  account.  See  Tees' 
section  above  for  nrxxe  details. 

Ask  questions  if  you  do  not  understand  any  part  of  this  form. 

^  For  more  information,  go  to  vi/ww  frb.gov/reverse_mortgages/. 

By  signing  below,  I  acknowledge  receipt  of  this  form. 


Borrower’s  Signature 


Date 
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K-5  Open-End  Reverse  Mortgage 
Account-Opening  Disclosure  Sample 


REVERSE  MORTGAGE  LOAN  SUMMARY 
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LENDER:  ABC  Bank 

LOAN  OFFICER.  12345  1234 


DATE  /\pril  30. 2010 
LOAN  NUMBER  123-12-1234-567 


Borrower  &  Property  Information  .  ' 

Borrowers’  Names  &  Ages  John  Doe  (84);  Jane  Doe  (82) 

Property  Address  123  Ward  Street,  Jingle  Bells,  TX  12345 

Appraised  Value  $275,000 


About  this  Loan 

•  You  are  applying  for  a  reverse  mortgage  loan  on  your  home  that  you  do  not  have  to  repay  for  as  long  as  you 
live  there 

•  You  may  get  money  from  this  loan  paid  to  you  all  at  once,  as  a  regular  monthly  advance,  or  at  times  and  in 
amounts  that  you  choose 

•  You  will  continue  to  own  your  home  so  you  must  pay  your  property  taxes  and  insurance,  and  keep  the  home 
in  good  repair  (see  the  Risks  section) 

•  If  the  loan  balance  eventually  becomes  greater  than  the  value  of  the  home,  you  will  continue  to  receive 
monthly  payments  and  have  access  to  your  loan  funds  as  long  as  you  remain  in  the  home. 

•  The  amount  of  the  loan,  plus  interest  and  fees,  must  be  paid  back  in  full  if  the  home  is  sold  or  when  the  last 
surviving  borrower  dies  or  does  not  live  in  the  house  for  1 2  consecutive  months 


Payment  of  Loan  Funds 

You  have  chosen  to  receive  your  funds  as  fo/tows 

Initial  Advance 

$1 2,000  will  be  paid  to  you  after  you  accept  the  loan 

Monthly  Advance 

$  1,287  will  be  paid  to  you  each  month  while  you  remain  in  your  home 

Line  of  Credit 

$15,000  will  be  available  to  you  at  any  time  while  you  remain  in  your  home 

You  may  choose  to  change  the  type  of  payments  you  receive. 

Annual  Percentage  Rate 

■  1 

Annual  Percentage  Rate 
(APR) 

2.93%.  This  is  a  variable  rate  that  will  chanoe  annually  based  on  the  T reasurv 
rate  plus  2  5%  Each  year,  your  rate  can  increase  by  up  to  2  0% 

Maximum  APR 

7.93% 

Historical  Changes  to 
Treasury  Rate 

Over  the  past  15  years,  the  Treasury  rate  plus  2.5%  has  varied  between  2  77% 
and  8  90%. 

Interest  charges  will  be  added  to  your  loan  balance  each  month  and  collected  when  the  loan  is  due. 
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Fees 

,  ■  .-  V  ■  ■  - 

Account  Opening  Fees 

1 

1 

Loan  Origination 

$  4,735 

J 

inspection 

$  500 

Title  Search  &  Title  Insurance 

,  $  595 

I 

Appraisal 

!  $  295 

_j 

^  Reverse  Mortg^  Insurance  Premium 

$  5,500 

1 

TOTAL  Account  Opening  Fees 

$11,625 

1 

MontNy  Fees  (added  to  your  loan  balance  each  month  but  not  collected  until  the  loan  is  due) 

1 

Servicing  Fee 

$36  per  month  ($420  annually) 

‘ 

■  Reverse  Mortgage  Insurance  Premium 

0.042%  monthly  (0.5%  annually) 

1 

Irrterest  Charges 

j  Starts  at  2.93%  annually  but  this  rate  can  change. 

i 

^  Other  Fees  ' 

Other  fees  may  apply,  see  your  account  agreement  for  details.  Ask  us  for  additional  information  about 
!  these  fees 

How  the  Loan  Balance  Grows 

The  table  shows  an  example  of  how  your  loan  balance  might  grow  if: 

•  You  never  borrow  from  the  Line  of  Credit,  only  receiving  the  initial  and  monthly  advances  listed  on  page  1 ,  and  j 

•  The  APR  stays  at  2  93%  j 


After  1  Year  !  After  5  Years  After  10  Years 


How  much  money  will  you  have  received? 

How  much  will  be  owed  for  interest  +  tees? 

$27,44300 

!  i 

$13,16600 

$80,208  00  ' 

$23,023  00 

$166,434  00 

$56,300  00 

How  much  will  be  owed  altogether? 

$40,609.00 

$103,232.00  $222,733.00 

Repayment  Options  s  -  | 

At  the  end  of  the  loan,  you  or  your  heirs  may  either:  ^  j 

I  •  Pay  the  loan  balance  in  full  and  keep  the  home,  or 

•  Sell  the  home  and  use  the  proceeds  to  pay  off  the  loan  If  your  home  sells  for  less  than  you  owe,  you  will  not  be  | 
required  to  pay  the  differerx^  If  your  home  sells  for  more  than  you  owe,  the  drffererx»  will  be  given  to  you  or  | 
your  heirs 
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K-6  Closed-End  Reverse  Mortgage 
Sample 


REVERSE  MORTGAGE  LOAN  SUMMARY 


LE^4D£R.  ABC  Bank  date  April  30. 2010 

loan  officer  no..  1 2345-1 234 


Borrower  &  Property  Information 

Borrowers’  Names  &  Ages 

John  Marsh  (62) 

i  Borrowers’  Account  Number 

123456789 

Property  Address 

123  Ward  Street,  Jingle  Bells,  TX 12345 

Appraised  Value 

$120,000 

About  this  Loan 

•  You  are  applying  for  a  reverse  mortgage  loan  on  your  txjme  that  you  do  not  have  to  repay  for  as  long  as  you 
remain  in  the  home 

•  You  will  continue  to  own  your  home  so  you  must  ^y  your  property  taxes  and  insurance,  and  keep  the  home 
in  good  repair  (see  the  Risks  section) 

•  The  amount  of  the  loan,  plus  interest  and  fees,  must  be  paid  back  in  full  if  the  home  is  sold  or  when  the  last 

surviving  borrower  dies  or  doesjrot  live  jn  the  house  for  1 2  consecutive  montte  • _  _ 

Payment  of  Loan  Funds 

You  will  receive  your  funds  as  follows: 

Initial  Advance  ^  $SS,242  will  be  paid  to  you  after  you  accept  the  loan 

Annual  Percentage  Rate  (APR) 


Overall  cost  of  this  loan 
including  interest  and 
settlement  charges 

7.16%  APR 

! 

Rate  Type 

1  This  is  a  fixed  rate 

Interest  charges  will  be  added  to  your  loan  balance  each  month  and  collected  when  the  loan  is  due. 
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i  Fees  ' 

Account  Opening  Fees 

Loan  Origination  j  $  2,500 

Inspection 

j  $  500 

Title  Search  &  Title  Insurance 

$590 

Appraisal 

$  298 

Settlement  Fee 

$  415 

j  Counseling  Fee 

$  125 

Reverse  Mortgage  Insurance  Premium 

$  2,400 

TOTAL  Account  Opening  Fees  $6,828 

i  Monthly  Fees  (added  to  your  loan  balance  each  month  but  not  collected  urrtil  the  loan  is  due) 

Servicing  Fee  '  $30  per  month  ($360  annually) 

i 


Reverse  Mortgage  Insurance  Premium  j  0.042%  monthly  (0.5%  annually). 
Interest  Charges  '  5.56%  annually. 


-  - - 

- — ' 

How  the  Loan  Balance  Qrows 

■ 

.  'J  i  1 

The  table  shows  how  your  loan  balance  will  grow. 

After  1  Year 

'  After  6  Years 

After  10  Years 

How  much  money  will  you  have 
received? 

$55,242.00  . 

$55,242.00 

$55,242.00 

} 

How  much  win  be  owed  for  interest  +  ' 

fees'?  1 

$11,068.00 

$30,838.00 

i 

$63,321.00  ! 

How  much  will  be  owed  altogether? 

$66,310.00 

$86,080.00 

$111,600.00 

‘  58739  I 


Total  Payments 


I  If  your  loan  lasted  21  years,  you  would  make  one  payment  totaling  $236,165.31.  Of 
this  amount,  $1 80,923.50  would  go  to  interest  and  settlement  charges  This  amount, 
l  and  your  amount  financed  of  $55,241  81 ,  Is  used  to  calculate  your  APR 
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Repayment  Options 

At  the  end  of  the  loan,  you  or  your  heirs  may  either; 

•  Pay  the  loan  balance  in  full  and  keep  the  home,  or 

•  Sell  the  home  and  use  the  proceeds  to  pay  off  the  loan.  If  your  home-sells  for  less  than  you  owe,  you  will 


not  be  required  to  pay  the  difference  If  your  home  sells  for  more  than  you  owe,  the  difference  will  be 
given  to  you  or  vour  heirs 


Risks 


Your  reverse  mortgage  loan  will  be  secured  by  your  home  If  you  default  on  your  reverse  mortgage  loan  by 

•  Allowing  the  property  to  deteriorate  beyond  reasonable  wear  and  tear;  or 

•  Failing  to  pay  property  taxes  or  insurance,  or 

•  Failing  to  live  in  the  house  for  12  consecutive  months,  or 

•  Failing  to  meet  any  other  obligation; 

...then  we  may  take  any  or  all  of  the  following  actions: 

•  Foreclose  On  Your  Home  We  could  foreclose  on  your  property  and  require  that  you  leave 

the  home 

•  Terminate  Your  Loan  We  may  terminate  your  loan,  make  you  pay  the  outstanding  loan 

balance  in  a  single  payment,  and  charge  you  fees  on  termination 


^  You  have  no  obligation  to  accept  these  terms. 

^  Ask  questions  if  you  do  not  understand  any  part  of  this  form. 
For  more  information,  go  to  www  ftb.gav/reverse_mortgages/. 

By  sighing  below  I  acknowledge  receipt  of  this  form. 


Borrower's  Signature  Date 


K-7  Shared  Appreciation  Model  Clause 

Shared  Appreciation  Model  Clause 


Shared  Appreciation 

This  loan  Includes  a  Shared  Appreciation  Agreement,  which  means  that  the  lender  vihll  be  entitled  to 
[shared  appreciation  percen^%  of  any  gain  you  make  when  you  sell  or  refinance  your  honte 

For  example,  if  your  home  were  worth  $ 100, 000  more  when  the  loan  becxmes  due  than  it  is  worth  today, 
you  would  owe  us  an  additional  $lshared  appreciation  amount]  on  the  loan 


BILLING  CODE  C 

1(a)  Introduction.  Creditors  are  required  to 
disclose  a  series  of  total  annual  loan  cost 
rates  for  each  reverse  mortgage  transaction. 
This  appendix  contains  the  equations 
creditors  must  use  in  computing  the  total 
annual  loan  cost  rate  for  various  transactions, 
as  well  as  instructions,  explanations,  and 
examples  for  various  transactions.  This 
appendix  is  modeled  after  appendix  J  of  this 
part  (Annual  Percentage  Rates  Computations 
for  Closed-End  Credit  Transactions): 
creditors  should  consult  appendix  J  of  this 
part  for  additional  guidance  in  using  the 
formulas  for  reverse  mortgages. 


(b)  Instructions  and  equations  for  the  total 
annual  loan  cost  rate — (1)  General  rule.  The 
total  annual  loan  cost  rate  shall  be  the 
nominal  total  annual  loan  cost  rate 
determined  by  multiplying  the  unit-period 
rate  by  the  number  of  unit-periods  in  a  year. 

(2)  Term  of  the  transaction.  For  purposes 
of  total  annual  loan  cost  disclosures,  the  term 
of  a  reverse  mortgage  transaction  is  assumed 
to  begin  on  the  first  of  the  month  in  which 
consummation  is  expected  to  occur.  If  a  loan 
cost  or  any  portion  of  a  loan  cost  is  initially 
incurred  beginning  on  a  date  later  than 
consummation,  the  term  of  the  transaction  is 
assumed  to  begin  on  the  first  of  the  month 
in  which  that  loan  cost  is  incurred.  For 


purposes  of  total  annual  loan  cost 
disclosures,  the  term  ends  on  each  of  the 
assumed  loan  periods  specified  in 
§  226.33(c)(6). 

(3)  Definitions  of  time  intervals. 

(i)  A  period  is  the  interval  of  time  between 
advances. 

(ii)  A  common  period  is  any  period  that 
occurs  more  than  once  in  a  transaction. 

(iii)  A  standard  interval  of  time  is  a  day, 
week,  semimonth,  month,  or  a  multiple  of  a 
week  or  a  month  up  to,  but  not  exceeding, 

1  year. 

(iv)  All  months  shall  be  considered  to  have 
an  equal  number  of  days. 
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(4)  Unit-period,  (i)  In  all  transactions  other 
than  single-advance,  single-payment 
transactions,  the  unit-period  shall  be  that 
common  period,  not  to  exceed  one  year,  that 
occurs  most  frequently  in  the  transaction, 
except  that: 

(A)  If  two  or  more  common  periods  occur 
with  equal  frequency,  the  smaller  of  such 
common  periods  shall  be  the  unit-period;  or 

(B)  If  there  is  no  common  period  in  the 
transaction,  the  unit-period  shall  be  that 
period  which  is  the  average  of  all  periods 
rounded  to  the  nearest  whole  standard 
interval  of  time.  If  the  average  is  equally  near 
two  standard  intervals  of  time,  the  lower 
shall  be  the  unit-period. 

(ii)  In  a  single-advance,  single-payment 
transaction,  the  unit-period  shall  be  the  term 
of  the  transaction,  but  shall  not  exceed  one 
year. 

(5)  Number  of  unit-periods  between  two 
given  dates,  (i)  The  number  of  days  between 
two  dates  shall  be  the  number  of  24-hour 
intervals  between  any  point  in  time  on  the 
first  date  to  the  same  point  in  time  on  the 
second  date. 

(ii)  If  the  unit-period  is  a  month,  the 
number  of  full  unit-periods  between  two 
dates  shall  be  the  number  of  months.  If  the 
unit-period  is  a  month,  the  number  of  unit- 
periods  per  year  shall  be  12. 

(iii)  If  the  unit-period  is  a  semimonth  or  a 
multiple  of  a  month  not  exceeding  11 
months,  the  number  of  days  between  two 
dates  shall  be  30  times  the  number  of  full 
months.  The  number  of  full  unit-periods 
shall  be  determined  by  dividing  the  number 
of  days  by  15  in  the  case  of  a  semimonthly 
unit-period  or  by  the  appropriate  multiple  of 
30  in  the  case  of  a  multimonthly  unit-period. 
If  the  unit-period  is  a  semimonth,  the  number 
of  unit-periods  per  year  shall  be  24.  If  the 
number  of  unit-periods  is  a  multiple  of  a 

,  month,  the  number  of  unit-periods  per  year 
shall  be  12  divided  by  the  number  of  months 
per  unit-period. 

(iv)  If  the  unit-period  is  a  day,  a  week,  or 

a  multiple  of  a  week,  the  number  of  full  unit- 
periods  shall  be  determined  by  dividing  the 
number  of  days  between  the  two  given  dates 
by  the  number  of  days  per  unit-period.  If  the 
unit-period  is  a  day,  the  number  of  unit- 
periods  per  year  shall  be  365.  If  the  unit- 
period  is  a  week  or  a  multiple  of  a  week,  the 
number  of  unit-periods  per  year  shall  be  52 
divided  by  the  number  of  weeks  per  unit- 
period. 

(v)  If  the  unit-period  is  a  year,  the  number 
of  full  unit-periods  between  two  dates  shall 
be  the  number  of  full  years  (each  equal  to  12 
months). 

(6)  Symbols.  The  symbols  used  to  express 
the  terms  of  a  transaction  in  the  equation  set 
forth  in  paragraph  (b)(8)  of  this  appendix  are 
defined  as  follows: 

Aj=The  amount  of  each  periodic  or  lump¬ 
sum  advance  to  the  consumer  under  the 
reverse  mortgage  transaction. 


i=Percentage  rate  of  the  total  annual  loan  cost 
per  unit-period,  expressed  as  a  decimal 
equivalent. 

j=The  number  of  unit-periods  until  the  jth 
advance. 

n=The  number  of  unit-periods  between 
consummation  and  repayment  of  the 
debt. 

Pn=Min  (Bain,  Vain).  This  is  the  maximum 
amount  that  the  creditor  can  be  repaid  at  the 
specified  loan  term. 

Baln=Loan  balance  at  time  of  repayment, 
including  all  costs  and  fees  incurred  by 
the  consumer  (including  any  shared 
appreciation  or  shared  equity  amount) 
compounded  to  time  n  at  the  creditor’s 
contract  rate  of  interest. 

Valn=Valo(l  +  a)y,  where  Valo  is  the  property 
value  at  consummation,  o  is  the  assumed 
annual  rate  of  appreciation  for  the 
dwelling,  and  y  is  the  number  of  years 
in  the  assumed  term.  Vain  must  be 
reduced  by  the  amount  of  any  equity 
reserved  for  the  consumer  hy  agreement 
between  the  parties,  or  Ijy  7  percent  (or 
the  amount  or  percentage  specified  in 
the  credit  agreement),  if  the  amount 
required  to  be  repaid  is  limited  to  the  net 
proceeds  of  sale, 
o  =  The  summation  operator. 


y=0 

=  (l-f /y  +  ---(1 or 


i 

Symbols  used  in  the  examples  shown  in 
this  appendix  are  defined  as  follows-: 
w=The  number  of  unit-periods  per  year. 
I=wixl00=the  nominal  total  annual  loan  cost 
rate. 

(7)  General  equation.  The  total  annual  loan 
cost  rate  for  a  reverse  mortgage  transaction 
must  be  determined  by  first  solving  the 
following  formula,  which  sets  forth  the 
relationship  between  the  advances  to  the 
consumer  and  the  amount  owed  to  the 
creditor  under  the  terms  of  the  reverse 
mortgage  agreement  for  the  loan  cost  rate  per 
unit-period  (the  loan  cost  rate  per  unit-period 
is  then  multiplied  by  the  number  of  unit- 
periods  per  year  to  obtain  the  total  annual 
loan  cost  rate  I;  that  is,  I  =  wi): 

=P, 

J=o 

(8)  Solution  of  general  equation  by 
iteration  process,  (i)  The  general  equation  in 
paragraph  (b)(7)  of  this  appendix,  when 
applied  to  a  simple  transaction  for  a  reverse 
mortgage  loan  of  equal  monthly  advances  of 
$350  each,  and  with  a  total  amount  owed  of 


(1  +  0 


$14,313.08  at  an  assumed  repayment  period 
of  two  years,  takes  the  special  form: 

=350F^24_,  i,or 


/I  =350x 


(1  +  0" -1 


x(l  +  0 


Using  the  iteration  procedures  found  in  steps 
1  through  4  of  (b)(9)(i)  of  appendix  J  of  this 
part,  the  total  annual  loan  cost  rate,  correct 
to  two  decimals,  is  48.53%. 

(ii)  In  using  these  iteration  procedures,  it 
is  expected  that  calculators  or  computers  will 
be  programmed  to  carry  all  available 
decimals  throughout  the  calculation  and  that 
enough  iterations  will  he  performed  to  make 
virtually  certain  that  the  total  annual  loan 
cost  rate  obtained,  when  rounded  to  two 
decimals,  is  correct.  Total  annual  loan  cost 
rates  in  the  examples  below  were  obtained  by 
using  a  10-digit  programmable  calculator  and 
the  iteration  procedure  described  in 
appendix  J  of  this  part. 

(9)  Assumption  for  discretionary  cash 
advances.  If  the  consumer  controls  the  timing 
of  advances  made  after  consummation  (such 
as  in  a  credit  line  arrangement),  the  creditor 
must  use  the  general  formula  in  paragraph 
(b)(7)  of  this  appendix.  The  total  annual  loan 
cost  rate  shall  be  based  on  the  assumption 
that  50  percent  of  the  principal  loan  amount 
is  advanced  at  closing,  or  in  the  case  of  an 
open-end  transaction,  at  the  time  the 
consumer  becomes  obligated  under  the  plan. 
Creditors  shall  assume  the  advances  are 
made  at  the  interest  rate  then  in  effect  and 
that  no  further  advances  are  made  to,  or 
repayments  made  by,  the  consumer  during 
the  term  of  the  transaction  or  plan. 

(10)  Assumption  for  variable-rate  reverse 
mortgages.  If  the  interest  rate  for  a  reverse 
mortgage  transaction  may  increase  during  the 
loan  term  and  the  amount  or  timing  is  not 
known  at  consummation,  creditors  shall  base 
the  disclosures  on  the  initial  interest  rate  in 
effect  at  the  time  the  disclosures  are 
provided. 

(11)  Assumption  for  closing  costs.  In 
calculating  the  total  annual  loan  cost  rate, 
creditors  shall  assume  all  closing  and  other 
consumer  costs  are  financed  by  the  creditor. 

(c)  Examples  of  total  annual  loan  cost  rate 
computations — (1)  Lump-sum  advance  at 
consummation. 


Lump-sum  advance  to  consumer  at 
consummation:  $30,000 
Total  of  consumer’s  loan  costs  financed  at 
consummation:  $4,500 
Contract  interest  rate:  11.60% 

Estimated  time  of  repayment  (based  on  life 
expectancy  of  a  consumer  at  age  78):  10 
years 

Appraised  value  of  dwelling  at 
consummation:  $100,000 
Assumed  annual  dwelling  appreciation  rate: 
4% 


9 

30,000(1 -b/)'®”®  -f-  ^0(1  +  /)'°"^  =103,385.84 

j=0 
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P,o=  Min  (103,385.84,  137,662.72) 
i  =  .1317069438 
Total  annual  loan  cost  rate 
(100(.1317069438  x  1))  =  13.17% 

(2)  Monthly  advance  beginning  at 
consummation. 


Monthly  advance  to  consumer,  beginning  at 
consummation:  $492.51 
Total  of  consumer’s  loan  costs  financed  at 
consummation:  $4,500 
Contract  interest  rate:  9.00% 


Estimated  time  of  repayment  (based  on  life 
expectancy  of  a  consumer  at  age  78):  10 
years 

Appraised  value  of  dwelling  at 
consummation;  $100,000 


/^2o  =A/m  (107, 053.63,  200,780.02) 


492.5  lx 


(1  +  /)*^®-! 


x(l  +  0 


=  107,053.63 


/  =  .009061 140 


Assumed  annual  dwelling  appreciation  rate: 
8% 

Total  annual  loan  cost  rate  (100(. 009061140 
X  12))=10.87% 

(3)  Lump  sum  advance  at  consummation 
and  monthly  advances  thereafter. 


Lump  sum  advance  to  consumer  at 
consummation:  $10,000 
Monthly  advance  to  consumer,  beginning  at 
consummation:  $725 

Total  of  consumer’s  loan  costs  financed  at 
consummation;  $4,500 


Contract  rate  of  interest:  8.5% 

Estimated  time  of  repayment  (based  on  life 
expectancy  of  a  consumer  at  age  75):  12 
years 

Appraised  value  of  dwelling  at 
consummation:  $100,000 


7^44  =  Min  (22 1,818.30,  234, 1 89.82) 

143 

10,000(1  +  ^  725(1  +  =  22 1,81 8.30 

y=o 

/'=  .007708844 


Assumed  annual  dwelling  appreciation  rate: 
8% 

Total  annual  loan  cost  rate  (100(. 007708844 
X  12))  =  9.25% 

(d)  Reverse  mortgage  model  form  and 
sample  form  — (1 )  Model  form. 

Total  Annual  Loan  Cost  Rate 

Loan  Terms 

Age  of  youngest  borrower: 


Appraised  property  value: 
Interest  rate: 

Monthly  advance: 

Initial  draw: 

Line  of  credit: 

Initial  Loan  Charges 
Closing  costs; 

Mortgage  insurance  premium: 
Annuity  cost; 


Monthly  Loan  Charges 
Servicing  fee: 

Other  Charges 
Mortgage  insurance: 
Shared  Appreciation: 

Repayment  Limits 


Assumed  annual  appreciation 

Total  annual  loan  cost  rate 

2-year  loan  term 

[  ]-year  loan 
term] 

[  ]-year  loan 
term 

[  ]-year  loan 
term 

0% . 

[  ] 

[  1 
[  ] 

4%  . 

8% . 

The  cost  of  any  reverse  mortgage  loan 
depends  on  how  long  you  keep  the  loan  and 
how  much  your  house  appreciates  in  value. 
Generally,  the  longer  you  keep  a  reverse 
mortgage,  the  lower  the  total  annual  loan  cost 
rate  will  be. 

This  table  shows  the  estimated  cost  of  your 
reverse  mortgage  loan,  expressed  as  an 
annual  rate.  It  illustrates  the  cost  for  three 
[four]  loan  terms:  2  years,  [half  of  life 
expectancy  for  someone  your  age,)  that  life 
expectancy,  and  1.4  times  that  life 
expectancy.  The  table  also  shows  the  cost  of 
the  loan,  assuming  the  value  of  your  home 
appreciates  at  three  different  rates:  0%,  4% 
and  8%. 


The  total  annual  loan  cost  rates  in  this 
table  are  based  on  the  total  charges  associated 
with  this  loan.  These  charges  typically 
include  principal,  interest,  closing  costs, 
mortgage  insurance  premiums,  annuity  costs, 
and  servicing  costs  (but  not  costs  when  you 
sell  the  home). 

The  rates  in  this  table  are  estimates.  Your 
actual  cost  may  differ  if,  for  example,  the 
amount  of  your  loan  advances  varies  or  the 
interest  rate  on  your  mortgage  changes. 

Signing  an  Application  or  Receiving  These 
Disclosures  Does  Not  Require  You  To 
Complete  This  Loan 

(2)  Sample  Form.  ^ 


Total  Annual  Loan  Cost  Rate 
Loan  Terms 

Age  of  youngest  borrower;  75 
Appraised  property  value:  $100,000 
Interest  rate:  9% 

Monthly  advance:  $301.80 
Initial  draw:  $1,000 
Line  of  credit;  $4,000 

Initial  Loan  Charges 

Closing  costs:  $5,000 

Mortgage  insurance  premium;  None 

Annuity  cost:  None 

Monthly  Loan  Charges 
Servicing  fee:  None 
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Other  Charges  ,  Repayment  Limits 

Mortgage  insurance;  None  Net  proceeds  estimated  at  93%  of  projected 

Shared  Appreciation:  None  home  sale 


Assumed  annual  appreciation 

Total  annual  loan  cost  rate 

2-year  loan  term 
(percent) 

[6-year  loan 
term] 
(percent) 

1 2-year  loan 
term 
(percent) 

1 7-year  loan 
term 
(percent) 

0% . . . 

39.00 

[14.94] 

1  9.86 

3.87 

4%  . 

39.00 

[14.94] 

11.03 

10.14 

39.00 

[14.94] 

11.03 

10.20 

The  cost  of  any  reverse  mortgage  loan 
depends  on  how  long  you  keep  the  loan  and 
how  much  your  house  appreciates  in  value. 
Generally,  the  longer  you  keep  a  reverse 
mortgage,  the  lower  the  total  annual  loan  cost 
rate  will  be. 

This  table  shows  the  estimated  cost  of  your 
reverse  mortgage  loan,  expressed  as  an 
annual  rate.  It  illu.strates  the  cost  for  three 
[four]  loan  terms;  2  years,  [half  of  life 
expectancy  for  someone  your  age,]  that  life 
expectancy,  and  1.4  times  that  life 
expectancy.  The  table  also  shows  the  cost  of 
the  loan,  assuming  the  value  of  your  home 
appreciates  at  three  different  rates:  0%,4% 
and  8%. 

The  total  annual  loan  cost  rates  in  this 
table  are  based  on  the  total  charges  associated 
with  this  loan.  These  charges  typically 
include  principal,  interest,  closing  costs, 
mortgage  insurance  premiums,  annuity  costs, 
and  servicing  costs  (but  not  disposition 
costs — costs  when  you  sell  the  home). 

The  rates  in  this  table  are  estimates.  Your 
actual  cost  may  differ  if,  for  example,  the 
amount  of  your  loan  advances  varies  or  the 
interest  rate  on  your  mortgage  changes. 

Signing  an  Application  or  Receiving  These 
Disclosures  Does  Not  Require  You  To 
Complete  This  Loan] 

Appendix  L  to  Part  226 — 

►[Reserved] 

28.  Appendix  L  is  removed  and 
reserved. 

29.  In  Supplement  I  to  Part  226,  as 
proposed  to  be  amended  on  August  26, 
2009  (74  FR  43232,  74  FR  43428]  is 
further  amended  by: 

A.  Under  Section  226.1 — Authority, 
Purpose,  Coverage,  Organization, 
Enforcement  and  Liability,  1(d) 
Organization,  Paragraph  1(d)(5), 
paragraph  1  is  revised. 

B.  Under  Section  226.2 — Definitions 
and  Rules  of  Construction,  2(a) 
Definitions: 

i.  2(a)(6)  Business  day,  paragraph  2  is 
revised; 

ii.  2(a)(ll)  Consumer,  paragraphs  1 
and  3  are  revised,  and  paragraph  4  is 
added; 

iii.  2(a)(25)  Security  interest, 
paragraph  6  is  revised. 

C.  Under  Section  226.3 — Exempt 
Transactions,  3(a)  Business, 
commercial,  agricultural,  or  j.,,. 


organizational  credit,  paragraph  8  is 
revised. 

D.  Under  Section  226.4 — Finance 
Charge: 

i.  4(a)  Definition,  4(a)(1)  Charges  by 
third  parties,  paragraph  2  is  removed; 

ii.  4(d)  Insurance  and  debt 
cancellation  and  debt  suspension 
coverage  and  4(d)(3)  Voluntary  debt 
cancellation  or  suspension  fees  are 
revised. 

E.  Under  Section  226.5 — General 
Disclosure  Requirements: 

i.  5(a)  Form  of  disclosures,  5(a)(  1 ) 
General,  paragraphs  1  and  3  are  revised; 

ii.  5(b)  Time  of  disclosures,  5(b)(  1 ) 
Account-opening  disclosures,  5(b)(l)(ii) 
Charges  imposed  as  part  of  an  open-end 
(not  home-secured)  plan,  the  heading 
and  paragraph  1  are  revised. 

F.  Under  Section  226.5b — 
Requirements  for  Home-Equity  Plans: 

i.  5b(c)  Content  of  Disclosures, 
Paragraph  5b(c)(9)(ii),  paragraph  6  is 
removed,  and  Paragraph  5b(c)(9)(iii), 
paragraph  3  is  removed; 

ii.  5b(d)  Refund  of  fees  is  revised; 

iii.  5b(e)  Imposition  of  nonrefundable 
fees  is  revised. 

G.  Under  Section  226.6 — Account- 
Opening  Disclosures,  6(a)  Rules 
affecting  home-equity  plans,  paragraph' 

3  is  added. 

H.  Under  Section  226.9 — Subsequent 
Disclosure  Requirements,  9(c)  Change  in 
terms,  9(c)(  1 )  Rules  affecting  home- 
equity  plans,  9(c)(l)(ii)  Charges  not 
covered  by  §  226.6(a)(  1 )  and  (a)(2)  is 
revised,  and  9(c)(  1  )(iii)  Disclosure 
requirements,  9(c)(l)(iii)(A)  Changes  to 
terms  described  in  account-opening 
table,  paragraphs  2  and  6  are  revised. 

I.  Under  Section  226.15 — Right  of 
Rescission: 

i.  Paragraph  1  is  revised; 

ii.  15(a)  Consumer’s  right  to  rescind. 
Paragraph  15(a)(1)  is  revised; 

iii.  15(a)  Consumer’s  right  to  rescind. 
Paragraph  15(a)(2),  the  heading  is 
revised;  new  heading  15(a)(2)(i) 
Provision  of  written  notification  is 
added  and  paragraph  1  is  revised;  and 
15(a)(2)(ii)  Party  the  consumer  shall 
notify,  15(a)(2)(ii)(B)  After  the  three- 


business  day  period  following  the 
transaction,  paragraph  1  is  added; 

iv.  15(a)  Consumer's  right  to  rescind. 
Paragraph  15(a)(3) 'is  revised; 

V.  15(a)  Consumer’s  right  to  rescind. 
Paragraph  15(a)(4)  is  revised; 

vi.  15(a)  Consumer’s  right  to  rescind. 
Paragraph  15(a)(5) 'is  added; 

vii.  15(b)  Notice  of  right  to  rescind  is 
revised; 

viii.  15(c)  Delay  of  creditor’s 
performance  is  revised; 

ix.  15(d)  Effects  of  rescission  is 
revised; 

X.  15(e)  Consumer’s  waiver  of  right  to 
rescind  is  revised. 

J.  Under  Section  226.16 — Advertising, 
16(d)  Additional  requirements  for  home- 
equity  plans,  paragraph  5  is  revised,  and 
paragraphs  10, 11,  and  12  are  added. 

K.  Under  Section  226.17 — General 
Disclosure  Requirements: 

i.  1 7(c)  Basis  of  disclosures  and  use  of 
estimates.  Paragraph  17(c)(1),  paragraph 
14  is  removed; 

ii.  1 7(d)  Multiple  creditors;  multiple 
consumers,  paragraph  2  is  revised; 

iii.  1 7(f)  Early  disclosures.  Paragraph 
17(f)(2),  paragraph  1  is  revised. 

L.  Under  Section  226.18 — Content  of 
Disclosures,  18(k)  Prepayment, 
Paragraph  18(k)(l),  paragraph  1  is 
revised. 

M.  Under  Section  226.19 — Certain 
Mortgage  and  Variable-Rate 
Transactions: 

i.  The  heading  is  revised  and 
paragraph  1  is  added; 

ii.  19(a)  Mortgage  transactions  is 
added; 

iii.  19(a)(l)(i)  Time  of  disclosure 
through  19(a)(5)(iii)  Redisclosure  for 
timeshare  plans  are  revised; 

iv.  19(b)  Certain  variable-rate 
transactions,  the  heading  is  revised  and 
paragraph  1  is  revised. 

N.  Under  Section  226.20 — Subsequent 
Disclosure  Requirements: 

i.  20(a)  Refinancings  is  redesignated 
20(a)(2),  Refinancings  by  the  same  ; 
creditor — Non-mortgage  credit,  and 
revised. 

ii.  20(a)  Modifications  to  terms  by  the 
same  creditor,  20(a)(  1 )  Mortgages  is 
added; 
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iii.  20(a)  Modifications  to  terms  by  the 
same  creditor,  20(a)(3)  Unearned 
finance  charge  is  added; 

iv.  20(c)  Rate  adjustments,  paragraphs 
1  and  2  are  revised,  paragraph  3  is 
republished,  and  paragraph  4  is  added; 

V.  20(c)(1)  Timing  of  disclosures. 
Paragraph  20(c)(2)(ii),  Paragraph 
20(c)(2](iv),  Paragraph  20(c)(2)(vi), 
Paragraph  20(c)(2)(vii),  Paragraph 
20(c)(3)(iii)  and  Paragraph  20(c)(3)(v) 
are  republished. 

O.  Under  Section  226.22 — 
Determination  of  the  Annual  Percentage 
Rate,  22(a)  Accuracy  of  the  annual 
percentage  rate: 

i.  Paragraph  22(a)(  1)  is  revised; 

ii.  Paragraph  22(a)(2),  the  heading 
and  paragraph  1  are  revised; 

iii.  Paragraph  22(a)(3),  the  heading 
and  paragraph  1  are  revised; 

iv.  Paragraph  22(a)(4)  Mortgage  loans 
is  revised. 

V.  Paragraph  22(a)(5)  is  revised. 

P.  Under  Section  226.23 — Right  of 
Rescission: 

i.  23(a)  Consumer’s  right  to  rescind  is 
revised; 

ii.  23(b)  Notice  of  the  right  to  rescind 
is  revised; 

iii.  23(c)  Delay  of  creditor’s 
performance  is  revised; 

iv.  23(d)  Effects  of  rescission  is 
revised; 

V.  23(e)  Consumer’s  waiver  of  right  to 
rescind  is  revised; 

vi.  23(f)  Exempt  transactions  is 
revised; 

vii.  23(g)  Tolerances  for  accuracy  is 
removed; 

viii.  23(h)  Special  rules  for 
foreclosures  is  redesignated  as  23(g) 
Special  rules  for  foreclosures  and 
revised. 

Q.  Under  Section  226.31 — General 
Rules: 

i.  31(c)  Timing  of  disclosure,  31(c)(1) 
Disclosures  for  certain  closed-end  home 
mortgages,  Paragraph  31(c)(l  )(iii)  is 
revised  and  31(c)(2)  Disclosures  for 
reverse  mortgages  is  removed; 

iii.  31(d)  Basis  of  disclosures  and  use 
of  estimates,  paragraph  2  is  added. 

R.  Under  Section  32 — Requirements 
for  Certain  Closed-End  Home  Mortgages: 

i.  32(a)  Coverage,  Paragraph 
32(a)(l)(ii),  paragraph  1  is  revised; 

ii.  Paragraph  32(a)(2)(ii)  is  added; 

iii.  32(b)  Definitions,  new  heading 
Paragraph  32(b)(  1/  is  added; 

iv.  32(b)  Definitions,  Paragraph 
32(b)(l)(i),  Paragraph  32(b)(l)(ii), 
Paragraph  32(b)(l)(iii),  and  Paragraph 
32(b)(  1  )(iv)  are  revised. 

S.  Section  226.33 — Requirements  for 
Reverse  Mortgages  is  revised. 

T.  Under  Section  226.34 — Prohibited 
Acts  or  Practices  in  Connection  mth  , 
Credit  Subject  to  §  226.32,  34(a)  ‘ 


Prohibited  acts  or  practices  for  loans 
subject  to  §226.32,  34(a)(4)  Repayment 
ability,  paragraph  4  is  removed  and 
reserved,  and  34(a)(4)(iv)  Exclusions 
from  presumption  of  compliance, 
paragraph  3  is  added. 

U.  Under  Section  226.35 — Prohibited 
Acts  or  Practices  in  Connection  With 
Higher-Priced  Mortgage  Loans: 

i.  35(a)  Higher-priced  mortgage  loans. 
Paragraph  35(a)(2),  the  heading  is 
revised; 

ii.  35(a)  Higher-priced  mortgage 
loans.  Paragraph  35(a)(2),  Paragraph 
35(a)(2)(i)  is  revised; 

iii.  35(a)  Higher-priced  mortgage 
loans.  Paragraph  35(a)(2),  new  heading 
35(a)(2)(ii)  is  added; 

iv.  35(a)  Higher-priced  mortgage 
loans.  Paragraph  35(a)(3)  is  added; 

V.  35(b)  Rules  for  higher-priced 
mortgage  loans,  paragraph  1  is  revised. 

V.  Under  Section  226.38 — Content  of 
Disclosures  for  Closed-End  Mortgages: 

i.  38(a)  Loan  summary,  38(a)(5) 
.Prepayment  penalty,  paragraph  2  is 
revised; 

ii.  38(h)  Credit  insurance  and  debt 
cancellation  coverage  and  debt 
suspension  coverage  is  revised. 

W.  Section  226.40 — Prohibited  Acts  or 
Practices  in  Connection  with  Reverse 
Mortgages  is  added. 

X.  Section  226.41 — Servicer’s 
Response  to  Borrower’s  Request  for 
Information  is  added. 

Y.  Under  Appendices  G  and  H — 
Open-End  and  Closed-End  Model  Forms 
and  Clauses,  paragraph  1  is  revised. 

Z.  Appendix  G  to  Part  226  is  amended 
by  revising  paragraph  4. 

AA.  Appendix  H  to  Part  226  is 
amended  by  revising  paragraphs  1,3, 

11,  and  12. 

BB.  Appendix  K  to  Part  226 — Total 
Annual  Loan  Cost  Rate  Computations 
for  Reverse  Mortgage  Transactions 
Model  Forms  and  Clauses  is 
redesignated  as  Reverse  Mortgage  Model 
Forms  and  Clauses  and  revised. 

CC.  Appendix  L — Assumed  Loan 
Periods  for  Computations  of  Total 
Annual  Loan  Cost  Rates  is  removed  and 
reserved. 

Supplement  I  to  Part  226 — Official  Staff 
Interpretations 
****** 

Subpart  A — General 

Section  226.1 — Authority,  Purpose,  Coverage, 
Organization,  Enforcement  and  Liability 
***** 

1(d)  Organization. 

***** 

Paragraph  1(d)(5). 

1.  Effective  dates.  The  Board’s  revisions  to 
Regulation  Z  published  on  July  30,  2008  (the 
“final  rules”)  apply  to  covered,  loans  , 


(including  [refinance  < 
loansl^-modifications'^  and  assumptions 
considered  new  transactions  under 
§  226.20^(a)(l)(i)  or  (b)-^  for  which  the 
creditor  receives  an  application  on  or  after 
October  1,  2009,  except  for  the  final  rules  on 
advertising,  escrows,  and  loan  servicing.  But 
see  comment  l(d)(3)-l.  The  final  rules  on 
escrows  in  §  226.35(b)(3)  are  effective  for 
covered  loans  (including  [refinances] 
►modifications'^  and  assumptions  in 
§  226.20^(a)(l)(i)  and  (b)-^  for  which  the 
creditor  rex:eives  an  application  on  or  after 
April  1,  2010;  but  for  such  loans  secured  by 
manufactured  housing  on  or  after  October  1, 
2010.  The  final  rules  applicable  to  servicers 
in  §  226.36(c)  apply  to  all  covered  loans 
serviced  on  or  after  October  1,  2009.  The 
final  rules  on  advertising  apply  to 
advertisements  occurring  on  or  after  October 
1,  2009.  For  example,  a  radio  ad  occurs  on 
the  date  it  is  [firstl  broadcast;,  a  solicitation 
occurs  on  the  date  it  is  mailed  to  the 
consumer.  The  following  examples  illustrate 
the  application  of  the  effective  dates  for  the 
final  rules. 

1.  General.  A  [refinancing! 
►modificatioiT^  [or  assumption]  as  defined 
in  §  226.20(a)^(l)(i)'^  or  ►assumption  as 
defined  in  §  226.20(b)'^  is  a  new  transaction 
and  is  covered  by  a  provision  of  the  final  rule 
if  the  creditor  receives  an  application  for  the 
transaction  on  or  after  that  provision’s 
effective  date.  For  example,  if  a  creditor 
receives  an  application  for  a  [refinance  loan] 
►modification*^  covered  by  §  226.35(a)  on 
or  after  October  1,  2009,  and  the  [refinance 
loan]  ►modification-^  is  consummated  on 
October  15,  2009,  the  provision  restricting 
prepayment  penalties  in  §  226.35(b)(2) 
applies.  However,  if  the  transaction  were  a 
modification  of  an  existing  obligation’s  terms 
that  does  not  [constitute  a  refinance  loan]  ► 
result  in  a  new  transaction  as  provided*^ 
under  §  226.20(a)^(l)(ii)'^,  the  final  rules, 
including  for  example  the  restriction  on 
prepayment  penalties,  would  not  apply. 
***** 

Section  226.2 — Definitions  and  Rules  of 
Construction 

2(a)  Definitions. 

•k  it  is  1c  it 

2(a)(6)  Business  day. 
***** 

2.  Rule  for  rescission,  disclosures  for 
certain  mortgage  ►and  home-equity  line  of 
creditM  transactions,  and  private  education 
loanS^,  and  the  restriction  on  imposing 
nonrefundable  fees  in  connection  with 
reverse  mortgages  subject  to  §  226.33-^.  A 
more  precise  rule  for  what  is  a  business  day 
(all  calendar  days  except  Sundays  and  the 
Federal  legal  holidays  specified  in  5  U.S.C. 
6103(a))  applies  when  the  right  of  rescission, 
the  receipt  of  disclosures  for  certain 

I  dwelling-secured]  mortgage  transactions 
under  §§^226.5b(e),  226.9(j)(2),^ 
226.19(a)(l)(ii),  226.19(a)(2),  226.31(c), 
►226.33(d)(l)(ii),  226.33(d)(2).^  [or  |the 
receipt  of  disclosures  for  private  education 
loans  under  §  226.46(d)(4)^,  the  restriction 
on  imposing  nonrefundable  fees  for  certain 
mortgage  transactions  under  ,  ,  » 

§226.19(a)(l)(iv),  or  the  restriction  , 
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imposing  nonrefimdable  fees  under 
§  226.40(b)(2)  in  connection  with  reverse 
mortgages  subject  to  §  226.33-^  is  involved. 
Four  Federal  legal  holidays  are  identified  in 
5  U.S.C.  6103(a)  hy  a  specific  date:  New 
Year’s  Day,  January  1;  Independence  Day, 

July  4;  Veterans  Day,  November  11;  and 
Christmas  Day,  December  25.  When  one  of 
these  holidays  (July  4,  for  example)  falls  on 
a  Saturday,  Federal  offices  and  other  entities 
might  observe  the  holiday  on  the  preceding 
Friday  (July  3).  In  cases  where  the  more 
precise  mle  applies,  the  observed  holiday  (in 
the  example,  July  3)  is  a  business  day. 
***** 

2(a)(ll)  Consumer. 

1.  Scope,  i.  Guarantors,  endorsers,  and 
sureties  are  not  generally  consumers  for  the 
purposes  of  the  regulation,  but  [they]  ►such 
parties'^  may  be  entitled  to  rescind  under 
►the  following-^[certain]  circumstances 
[and  they  may]: 

►a.  The  borrower  has  the  right  to  rescind 
because  he  or  she  is  a  natural  person  to 
whom  consumer  credit  is  offered  or  extended 
and  in  whose  principal  dwelling  a  security 
interest  is  or  will  be  retained  or  acquired;  and 

B.  The  guarantor,  endorser,  or  surety 
personally  guarantees  the  borrower’s 
repayment  of  the  consumer  credit  transaction 
and  pledges  his  or  her  principal  dwelling  as 
security  for  the  borrower’s  consumer  credit 
transaction. 

ii.  Guarantors,  endorsers,  or  sureties  may 
also"^  have  certain  rights  if  they  are 
obligated  on  credit  card  plans. 

*  .  *  *  *  * 

3.  Land  trusts  ^and  revocable  living 
trusts^.  Credit  extended  to  land  trusts  ►or 
revocable  living  trusts*^,  as  described  in  the 
commentary  to  §  226.3(a),  is  considered  to  be 
extended  to  a  natural  person  for  purposes  of 
the  definition  of  consumer. 

►4.  Reverse  mortgages  subject  to  §226.33. 
For  purposes  of  the  counseling  requirements 
under  §  226.40(b)  for  reverse  mortgages 
subject  to  §  226.33,  with  one  exception,  a 
consumer  includes  any  person  who,  at  the 
time  of  origination  of  a  reverse  mortgage 
subject  to  §  226.33,  will  be  shown  as  an 
owner  on  the  property  deed  of  the  dwelling 
that  will  secure  the  applicable  reverse 
mortgage.  See  §  226.40(b)(7).  For  purposes  of 
the  prohibition  on  imposing  nonrefundable 
fees  in  connection  with  a  reverse  mortgage 
transaction  until  after  the  third  business  day 
following  the  consumer’s  completion  of 
counseling  (§  226.40(b)(2)),  however,  the 
term  consumer  includes  only  persons  on  the 
property  deed  who  will  be  obligors  on  the 
applicable  reverse  mortgage.*^ 
***** 

2(a)(25)  Security  interest. 
***** 

6.  Specificity  of  disclosure.  A  creditor  need 
not  separately  disclose  multiple  security 
interests  that  it  may  hold  in  the  same 
collateral.  The  creditor  need  only  disclose 
that  the  transaction  is  secured  by  the 
collateral,  even  when  security  interests  from 
prior  transactions  remain  of  record  and  a  new 
security  interest  is  taken  in  connection  with 
the  transaction.  In  disclosing  the  fact  that  the 
transaction  is  secured  by  the  collateral,  the 
creditor  also  need  not  disclose  how  the 


security  interest  arose.  For  example,  in  a 
closed-end  credit  transaction,  a  [rescission] 
notice  need  not  specifically  state  that  a  new 
security  interest  is  “acquired”  or  an  existing 
security  interest  is  “retained”  in  the 
transaction.  [The  acquisition  or  retention  of 
a  security  interest  in  the  consumer’s 
principal  dwelling  instead  may  be  disclosed 
in  a  rescission  notice  with  a  general 
statement  such  as  the  following:  “Your  home 
is  the  security  for  the  new  transaction.”] 

*  *  *  *  *  *^ 

Section  226.3 — Exempt  Transactions  3(a) 
Business,  commercial,  agricultural,  or 
organizational  credit. 
***** 

8.  Land  trusts  ^and  revocable  living 
trusts^.  Credit  extended  for  consumer 
purposes  to  a  land  trust  ►a  or  revocable 
living  trust-^  is  considered  to  be  credit 
extended  to  a  natural  person  rather  than 
credit  extended  to  an  organization.  In  some 
jurisdictions,  ►land  trusts  are  established  to 
serve  a  function  similar  to  that  of  a  mortgage 
between-^  a  financial  institution  [financing] 
►and  a  natural  person  for  the  financing  of-^ 
a  residential  real  estate  transaction[  for  an 
individual  uses  a  land  trust  mechanism]. 

Title  to  the  property  is  conveyed  to  the  land 
trust  for  which  the  financial  institution  itself 
is  a  trustee.  [The  underlying  installment  note 
is  executed  by  the  financial  institution  in  its 
capacity  as  trustee  and  payment  is  secured  by 
a  trust  deed,  reflecting  title  in  the  financial 
institution  as  trustee.  In  some  instances,  the 
consumer  executes  a  personal  guaranty  of  the 
indebtedness.  The  note  provides  that  it  is 
payable  only  out  of  the  property  specifically 
described  in  the  trust  deed  and  that  the 
trustee  has  no  personal  liability  on  the  note.] 
►Revocable  living  trusts  generally  are 
established  by  a  natural  person  to  serve  an 
estate  planning  function,  such  as  avoidance 
of  probate.  The  natural  person  often  uses  the 
revocable  living  trust  to  hold  title  to  real  and 
personal  property."^  Assuming  the 
transactions  are  for  personal,  family,  or 
household  purposes,  [these  transactions] 
►extensions  of  credit  to  a,land  trust  or  a 
revocable  living  trust-^  are  subject  to  the 
regulation  since  in  substance  (if  not  form) 
consumer  credit  is  being  extended. 
***** 

Section  226.4 — Finance  Charge 
***** 

4(a)  Definition. 

***** 

4(a)(  1 )  Charges  by  third  parties. 
***** 

[2.  Annuities  associated  with  reverse 
mortgages.  Some  creditors  offer  annuities  in 
connection  with  a  reverse-mortgage 
transaction.  The  amount  of  the  premium  is  a 
finance  charge  if  the  creditor  requires  the 
purchase  of  the  annuity  incident  to  the 
credit.  Examples  include  the  following: 

i.  The  credit  documents  reflect  the 
purchase  of  an  annuity  from  a  specific 
provider  or  providers. 

ii.  The  creditor  assesses  an  additional 
charge  on  consumers  who  do  not  purchase  an 
annuity  from  a  specific  provider. 

iii.  The  annuity  is  intended  to  replace  in 
whole  or  irt  part  the  creditor’s’payments  to 


the  consumer  either  immediately  or  at  some 
future  date.] 

***** 

4(d)  Insurance  and  debt  cancellation  and 
debt  suspension  coverage. 

1.  General.  Section  226.4(d)  permits 
insurance  premiums  and  charges  and  debt 
cancellation  and  debt  suspension  charges  to 
be  excluded  from  the  finance  charged, 
except  for  certain  transactions  secured  by 
real  property  or  a  dwelling,  as  provided  in 

§  226.24(g)-^  The  required  disclosures  must 
be  made  ►clearly  and  conspicuously-^  in 
writing,  except  as  provided  in  §  226.4(d)(4). 
The  rules  on  [location]^the  form-^  of 
insurance  and  debt  cancellation  and  debt 
suspension  disclosures  [for  closed-end 
transactions]  are  in  §§  226.17(a)^  and 
226.37(a)(1)  for  closed-end  transactions  and 
§  226.5(a)(1)  for  open-end  transactions.-^  For 
purposes  of  §  226.4(d),  all  references  to 
insurance  also  include  debt  cancellation  and 
debt  suspension  coverage  unless  the  context 
indicates  otherwise. 

2.  Timing  of  disclosures.  ►Disclosures 
must  be  given  before  the  consumer  enrolls  in 
the  insurance  or  debt  cancellation  or  debt 
suspension  coverage  written  in  connection 
with  the  credit  transaction.  See  comments 
4(b)(7)  and  (b)(8)-2  and  4(b)(10)-2  for  a 
discussion  of  when  insurance  or  coverage  is 
written  in  connection  with  the  credit 
transaction.-^  If  disclosures  are  given  early, 
for  example  under  §  226.17(f)  or  226.19(a), 
the  creditor  [need  not]^must-^  redisclose 
if  the  [actual  premium]^maximum 
premium  or  charge  per  period-^  is  different 

_  at  the  time  of  consummation  ►or  account- 
opening-^.  If  [insurance]  disclosures  are  not 
given  at  the  time  of  early  disclosure  and 
insurance  ►or  debt  cancellation  or  debt 
suspension  coverage-^  is  in  fact  written  in 
connection  with  the  transaction,  the 
disclosures  under  §  226.4(d)  must  be  made  in 
order  to  exclude  the  premiums  ►or 
charges-^  from  the  finance  charge. 

3.  IPremium  rateJ^Rate-^  increases.  The 
creditor  should  disclose  the  premium 
amount  ►or  charge-^  based  on  the  rates 
currently  in  effect  and  need  not  designate  it 
as  an  estimate  even  if  the  premium  rates  ►or 
charges-^  may  increase.  An  increase  in 
insurance  ►or  debt  cancellation  or  debt 
suspension  coverage-^  rates  after 
consummation  of  a  closed-end  credit 
transaction  or  during  the  life  of  an  open-end 
credit  plan  does  not  require  redisclosure  in 
order  to  exclude  the  additional  premium 
►or  charge-^  from  treatment  as  a  finance 
charge. 

4.  Unit-cost  disclosures  ►/or  property 
insurance'^,  i.  Open-End  credit.  The 
premium  [or  fee]  for  insurance  [or  debt 
cancellation  or  debt  suspension]  for  the 
initial  term  of  coverage  may  be  disclosed  on 
a  unit-cost  basis  in  open-end  credit 
transactions.  The  cost  per  unit  should  be 
based  on  the  initial  term  of  coverage,  unless 
one  of  the  options  under  comment  4(d)-12  is 
available. 

ii.  Closed-end  credit.  One  of  the 
transactions  for  which  unit-cost  disclosures 
(such  as  50  cents  per  year  for  each  $100  of 
the  amount  financed)  may  be  used  in  place 
of  the  total  insurance  premium  involves  a 
particular  kind  of  insurance  plan.  For 
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example,  a'  consumer  with  a  current 
indebtedness  of  $8,000  is  covered  by  a  plan 
of  Icredit  lifel  insurance  coverage  with  a 
maximum  of  $10,000.  The  consumer  requests 
an  additional  $4,000  loan  to  be  covered  by 
the  same  insurance  plan.  Since  the  $4,000 
loan  exceeds,  in  part,  the  maximum  amount 
of  indebtedness  that  can  be  covered  by  the 
plan,  the  creditor  may  properly  give  the 
insurance-cosl  disclosures  on  the  $4,000  loan 
on  a  unit-cost  basis. 

5.  Required  credit  life  insurance  or  debt 
cancellation  or  suspension  coverage.  Credit 
life,  accident,  health,  or  loss-of-income 
insurance  ►described  in  §  226.4(b)(7)-^,  and 
debt  cancellation  and  suspension  coverage 
described  in  §  226.4(b)(10),  must  be 
voluntary  in  order  for  the  premium  or 
charges  to  be  excluded  from  the  finance 
charge  ►(except  that,  as  provided  in 

§  226.4(g),  even  charges  for  voluntary 
insurance  or  coverage  may  not  be 
excluded)  •^.  Whether  the  insurance  or 
coverage  is  in  fact  required  or  optional  is  a 
factual  question.  If  the  insurance  or  coverage 
is  required,  the  premiums  ►or  charges-^ 
must  be  included  in  the  finance  charge, 
whether  the  insurance  or  coverage  is 
purchased  from  the  creditor  or  from  a  third 
party.  If  the  consumer  is  required  to  elect  one 
of  several  options — such  as  to  purchase 
credit  life  insurance,  or  to  assign  an  existing 
life  insurance  policy,  or  to  pledge  security 
such  as  a  certificate  of  deposit — and  the 
consumer  purchases  the  credit  life  insurance 
policy,  the  premium  must  be  included  in  the 
finance  charge.  (If  the  consumer  assigns  a 
preexisting  policy  or  pledges  security 
instead,  no  premium  is  included  in  the 
finance  charge.  The  security  interest  would 
be  disclosed  under  §  226.6(a)(4), 

§  226.6(b)(5)(ii),  or  §  226.18(m).  See  the 
commentary  to  §  226.4(b)(7)  and  (b)(8).) 

6.  Other  types  of  voluntary  insurance. 
Insurance  is  not  credit  life,  accident,  health, 
or  loss-of-income  insurance  if  the  creditor  or 
the  credit  account  of  the  consumer  is  not  the 
beneficiary  of  the  insurance  coverage.  If  the 
premium  for  such  insurance  is  not  imposed 
by  the  creditor  [as  an  incident  to  or  a 
condition  of  credit  l^in  connection  with  the 
credit  transaction-^,  it  is  not  covered  by 
§226.4. 

7.  Signatures.  If  the  creditor  offers  a 
number  of  insurance  ►or  debt  cancellation 
or  debt  suspension  coverage-^  options  under 
§  226.4(d),  the  creditor  may  provide  a  means 
for  the  consumer  to  sign  or  initial  for  each 
option,  or  it  may  provide  for  a  single  * 
authorizing  signature  or  initial  with  the 
options  selected  designated  by  some  other 
means,  such  as  a  check  mark.  The 
[insurance!  authorization  may  be  signed  or 
initialed  by  any  consumer,  as  defined  in 

§  226.2(a)(ll),  or  by  an  authorized  user  on  a 
credit  card  account. 

8.  Property  insurance.  To  exclude  property 
insurance  premiums  or  charges  from  the  ■ 
finance  charge,  the  creditor  must  allow  the 
consumer  to  choose  the  insurer  and  disclose 
that  fact.  This  disclosure  must  be  made 
whether  or  not  the  property  insurance  is 
available  from  or  through  the  creditor.  The 
requirement  that  an  option  be  given  does  not 
require  that  the  insurance  be  readily 
available  from  other  sources.  The  premium 


[or  charge!  must  be  disclosed  only  if  the 
consumer  elects  to  purchase  the  insurance 
from  ►or  through-^  the  creditor;  in  such  a 
case,  the  creditor  must  also  disclose  the  term 
of  the  property  insurance  coverage  if  it  is  less 
than  the  term  of  the  obligation.  ►Insurance 
is  available  “from  or  through”  a  creditor  if  it 
is  available  from  the  creditor’s  affiliate,  as 
defined  under  the  Bank  Holding  Company 
Act,  12  U.S.C.  1841(k).^ 

9.  Single-interest  insurance.  Blanket  and 
specific  single-interest  coverage  are  treated 
the  same  for  purposes  of  the  regulation.  A 
charge  for  either  type  of  single-interest 
insurance  may  be  excluded  from  the  finance 
charge  if: 

i.  The  insurer  waives  any  right  of 
subrogation. 

ii.  The  other  requirements  of  §  226.4(d)(2) 
are  met.  This  includes,  of  course,  giving  the 
consumer  the  option  of  obtaining  the 
insurance  from  a  person  of  the  consumer’s 
choice.  The  creditor  need  not  ascertain 
whether  the  consumer  is  able  to  purchase  the 
insurance  from  someone  else. 

10.  Single-interest  insurance  defined.  The 
term  single-interest  insurance  as  used  in  the 
regulation  refers  only  to  the  types  of  coverage 
traditionally  included  in  the  term  vendor’s 
single-interest  insurance  (or  VS/),  that  is, 
protection  of  tangible  property  against 
normal  property  damage,  concealment, 
confiscation,  conversion,  embezzlement,  and 
skip.  Some  comprehensive  insurance  policies 
may  include  a  variety  of  additional 
coverages,  such  as  repossession  insurance 
and  holder-in-due-course  insurance.  These 
types  of  coverage  do  not  constitute  single¬ 
interest  insurance  for  purposes  of  the 
regulation,  and  premiums  for  them  do  not 
qualify  for  exclusion  from  the  finance  charge 
under  §  226.4(d).  If  a  policy  that  is  primarily 
VSI  also  provides  coverages  that  are  not  VSI 
or  other  property  insurance,  a  portion  of  the 
premiums  must  be  allocated  to  the 
nonexcludable  coverages  and  included  in  the 
finance  charge.  However,  such  allocation  is 
not  required  if  the  total  premium  in  fact 
attributable  to  all  of  the  non-VSI  coverages 
included  in  the  poficy  is  $1.00  or  less  (or 
$5.00  or  less  in  the  case  of  a  multiyear 
policy). 

11.  Initial  term  ►/or  property  insurance^. 

i.  The  initial  term  of  ►property-^ 
insurance  [or  debt  cancellation  or  debt 
suspension  coverage!  determines  the  period 
for  which  a  premium  amount  must  be 
disclosed,  unless  one  of  the  options 
discussed  under  comment  4(d)-12  is 
available.  For  purposes  of  §  226.4(d),  the 
initial  term  is  the  period  for  which  the 
insurer  or  creditor  is  obligated  to  provide 
coverage,  even  though  the  consumer  may  be 
allowed  to  cancel  the  coverage  or  coverage 
may  end  due  to  nonpayment  before  that  term 
expires. 

ii.  For  example: 

A.  The  initial  term  of  a  property  insurance 
policy  on  an  automobile  that  is  written  for 
one  year  is  one  year  even  though  premiums 
are  paid  monthly  and  the  term  of  the  credit 
transaction  is  four  years. 

B.  The  initial  term  of  an  insurance  policy 
is  the  full  term  of  the  credit  transaction  if  the 
consumer  pays  or  finances  a  single  premium 
in  advance. 


12.  Initial  term;  alternative.  ' 

i.  General.  A  creditor  has  the  option  of 
providing  cost  disclosures  on  the  basis  of  one 
year  of  ►property-^  insurance  [or  debt 
cancellation  or  debt  suspension  coverage! 
instead  of  a  longer  initial  term  (provided  the 
premium  [or  fee!  is  clearly  labeled  as  being 
for  one  year)  if: 

A.  The  initial  term  is  indefinite  or  not 
clear,  or 

B.  The  consumer  has  agreed  to  pidy'a 
premium  [or  feel  that  is  assessed 
periodically  but  the  consumer  is  under  no 
obligation  to  continue  the  coverage,  whether 
or  not  the  consumer  has  made  an  initial 
payment. 

ii.  Open-End  plans.  For  open-end  plans,  a 
creditor  also  has  the  option  of  providing  unit- 
cost  disclosure  on  the  basis  of  a  period  that 

is  less  than  one  year  if  the  consumer  has 
agreed  to  pay  a  premium  [or  fee!  that  is 
assessed  periodically,  for  example  monthly, 
but  the  consumer  is  under  no  obligation  to 
continue  the  coverage. 

iii.  Examples.  To  illustrate: 

A.  A  [credit  life  insurance!  policy 
providing  coverage  for  a  [30-year 
mortgage!^seven-year  automobile-<l  loan 
has  an  initial  term  of  [30!^seven-^  years, 
even  though  premiums  are  paid  monthly  and 
the  consumer  is  not  required  to  continue  the 
coverage.  Disclosures  may  be  based  on  the 
initial  term,  but  the  creditor  also  has  the 
option  of  making  disclosures  on  the  basis  of 
coverage  for  an  assumed  initial  term  of  one 
year. 

13.  Loss-of-income  insurance.  The  loss-of- 
income  insurance  mentioned  in  §  226.4(d) 
includes  involuntary  unemployment 
insurance,  which  provides  that  some  or  all  of 
the  consumer’s  payments  will  be  made  if  the 
consumer  becomes  unemployed 
involuntarily. 

►l4.  Age  or  employment  eligibility 
criteria.  A  premium  or  charge  for  credit  life, 
accident,  health,  or  loss-of-income  insurance, 
or  debt  cancellation  or  debt  suspension 
coverage  is  voluntary  and  can  be  excluded 
from  the  finance  charge  only  if  the  consumer 
meets  the  product’s  age  or  employment 
eligibility  criteria  prior  to  or  at  the  time  of 
enrollment  in  the  product.  To  exclude  such 
a  premium  or  charge  from  the  finance  charge, 
the  creditor  must  determine  prior  to  or  at  the 
time  of  enrollment  that  the  consumer  is 
eligible  for  the  product  as  of  enrollment 
under  the  product’s  age  or  employment 
eligibility  restrictions.  The  creditor  may  use 
reasonably  reliable  evidence  of  the 
consumer’s  age  or  employment  status  to 
satisfy  this  condition.  Reasonably  reliable 
evidence  of  a  consumer's  age  would  include 
using  the  date  of  birth  on  the  consumer’s 
credit  application,  on  the  driver’s  license  or 
other  government-issued  identification,  or  on 
the  credit  report.  Reasonably  reliable 
evidence  of  a  consumer’s  employment  status 
would  include  the  consumer’s  information 
on  a  credit  application,  an  Internal  Revenue 
Service  Form  W^,  tax  returns,  payroll 
receipts,  or  other  evidence  such  as  a  letter  or 
e-mail  from  the  consumer  or  the  consumer’s 
employer.  If  the  consumer  does  not  meet  the 
product’s  age  or  employment  eligibility 
criteria  at  the  time  of  enrollment,  then  the 
premium  or  charge  is  not  voluntary.  In  such 
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circumstances,  the  premium  or  charge  is  a 
finance  charge.  If  the  creditor  offers  a 
bundled  product  (such  as  credit  life 
insurance  combined  with  credit  involuntary 
unemployment  insurance)  and  the  consumer 
is  not  eligible  for  all  of  the  bundled  products, 
the  creditor  must  either;  (1)  Treat  the  entire 
premium  or  charge  for  the  bundled  product 
as  a  finance  charge,  or  (2)  offer  the  consumer 
the  option  of  selecting  only  the  products  for 
which  the  consumer  is  eligible  and  exclude 
the  premium  or  charge  from  the  finance 
charge  if  the  consumer  chooses  an  optional 
product  for  which  the  consumer  meets  the 
age  or  employment  eligibility  criteria  prior  to 
or  at  the  time  of  enrollment. 

15.  Covered  event.  The  term  “covered 
event”  in  §  226.4(d)(l}(i)(D)(l)  refers  to  the 
event  that  would  trigger  coverage  under  the 
policy  or  agreement,  such  as  loss  of  life, 
disability,  or  involuntary  unemployment. 

16.  Cost  disclosures  for  credit  insurance  or 
debt  cancellation  or  debt  suspension 
coverage.  To  comply  with  the  disclosure 
requirements  of  §226.4(d)(l)(i)(D)(3),  the 
creditor  must  disclose  the  maximum 
premium  or  charge  per  period.  The  creditor 
must  use  the  maximum  rate  under  the  policy 
or  coverage.  If  the  premium  or  charge  is 
based  on  the  outstanding  balance  or  periodic 
principal  and  interest  payment,  the  creditor 
must  base  the  disclosure  on  the  maximum 
outstanding  balance  or  periodic  principal 
and  interest  payment  possible  under  the  loan 
contract  or  line  of  credit  plan.-^ 

4(d)(3)  Voluntary  debt  cancellation  or  debt 
suspension  fees. 

1.  General.  Fees  charged  for  the  specialized 
form  of  debt  cancellation  agreement  known 
as  guaranteed  automobile  protection  (“GAP”) 
agreements  must  be  disclosed  according  to 

§  226.4(d)(3)  rather  than  according  to 
§  226.4(d)(2)  for  property  insurance. 

2.  Disclosures.  Creditors  can  comply  with 
§  226.4(d)(3)  by  providing  a  disclosure  that 
refers  to  debt  cancellation  or  debt  suspension 
coverage  whether  or  not  the  coverage  is 
considered  insurance.  Creditors  may  use  the 
model  credit  insurance  disclosures  only  if 
the  debt  cancellation  or  debt  suspension 
coverage  constitutes  insurance  under  State 
law.  (See  Model  [Clausesl^Forms-^  and 
Samples  at  G— 16^(A)  and  (D)-^  and  H- 
17^(A)  and  (D)-^  in  appendix  G  and 
appendix  H  to  part  226  for  guidance  on  how 
to  provide  the  disclosure  required  by 

§  226.4(d)(3)[(iii)l^(i)^  for  debt 
suspension  products.) 

3.  Multiple  events.  If  debt  cancellation  or 
debt  suspension  coverage  for  two  or  more 
events  is  provided  at  a  single  charge,  the 
entire  charge  may  be  excluded  from  the 
finance  charge  if  at  least  one  of  the  events  is 
accident  or  loss  of  life,  health,  or  income  and 
the  conditions  specified  in  §  226.4(d)(3)  or,  as 
applicable,  §  226.4(d)(4),  are  satisfied. 

4.  Disclosures  in  programs  combining  debt 
cancellation  and  debt  suspension  features.  If 
the  consumer’s  debt  can  be  cancelled  under 
certain  circumstances,  the  disclosure  may  be 
modified  to  reflect  that  fact.  The  disclosure 
could,  for  example,  state  (in  addition  to  the 
language  required  by 
§226.4(d)(3)[(iii)]^(i)-^)  that  “In  some 
circumstances,  [myl^your-^  debt  may  be 
cancelled.”  However,  the  disclosure  would 


not  be  permitted  to  list  the  specific  events 
that  would  result  in  debt  cancellation. 

4(d)(4)  Telephone  purchases. 

1.  Affirmative  request.  A  creditor  would 
not  satisfy  the  requirement  to  obtain  a 
consumer’s  affirmative  request  if  the 
“request”  was  a  response  to  a  script  that  uses 
leading  questions  or  negative  consent.  A 
question  asking  whether  the  consumer 
wishes  to  enroll  in  the  credit  insurance  or 
debt  cancellation  or  suspension  plan  and 
seeking  a  yes-or-no  response  (such  as  “Do 
you  want  to  enroll  in  this  optional  debt 
cancellation  plan?”)  would  not  be  considered 
leading. 

***** 

Subpart  B — Open-End  Credit 

Section  226.5 — General  Disclosure 
Requirements 

5(a)  Form  of  disclosures. 

5(a)(1)  General. 

1.  Clear  and  conspicuous  standard.  The 
“clear  and  conspicuous”  standard  generally 
requires  that  disclosures  be  in  a  reasonably 
understandable  form.  Disclosures  for  credit 
card  applications  and  solicitations  under 
§  226.5a,  ►disclosures  for  home-equity  plans 
required  three  business  days  after  application 
under  §  226.5b(b)  and  §  226.33(d)(l),^ 
highlighted  account-opening  disclosures 
under  ►§  226.6(a)(l),^  §  226.6(b)(1),  ►and 
§  226.33(d)(4),"^  highlighted  disclosure  on 
checks  that  access  a  credit  card  under 
§  226.9(b)(3),  highlighted  change-in-terms 
disclosures  under  ►§  226.9(c)(l)(iii)(B) 
and"^  §  226.9(c)(2)(iii)(B),  and  highlighted 
disclosures  when  a  rate  is  increased  due  to 
delinquency,  default  or  ►otherwise  as-^ 

[for]  a  penalty  under  §  226.9(g)(3)(ii)  ►and 
§  226.9(i)(4)-^  must  also  be  readily 
noticeable  to  the  consumer  ►to  meet  the 
“clear  and  conspicuous”  standard-^. 
***** 

3.  Clear  and  conspicuous — readily 
noticeable  standard.  To  meet  the  readily 
noticeable  standard,  disclosures  for  credit 
card  applications  and  solicitations  under 
§  226.5a,  ►disclosures  for  home-equity  plans 
required  three  business  days  after  application 
under  §  226.5b(b)  and  §  226.33(d)(l),^ 
highlighted  account-opening  disclosures 
under  ►§  226.6(a)(l),^  §  226.6(b)(1),  ►and 
§  226.33(d)(4),'^  highlighted  disclosures  on 
checks  that  access  a  credit  card  account 
under  §  226.9(b)(3),  highlighted  change-in- 
terms  disclosures  under 
►§  226.9(c)(l)(iii)(B)  and^ 

§  226.9(c)(2)(iii)(B),  and  highlighted 
disclosures  when  a  rate  is  increased  due  to 
delinquency,  default  or  penalty  pricing  under 
§  226.9(g)(3)(ii)  ►and  §  226.9(i)(4)^  must  be 
given  in  a  minimum  of  10-point  font.  (See 
special  rule  for  font  size  requirements  for  the 
annual  percentage  rate  for  purchases  ►in  an 
open-end  (not  home-secured)  plan'^  under 
§§  226.5a(b)(l)  and  226.6(b)(2)(i)  ►,  and  for 
the  annual  percentage  rate  in  a  home-equity 
plan  under  §§  226.5b(c)(10),  226.6(a)(2)(vi), 
and  226.33(c)(6)(i)^.) 
***** 

5(b)  Time  of  disclosures. 
***** 

5(b)(1)  Account-opening  disclosures. 
***** 


5(b)(l)(ii)  Charges  imposed  as  part  of  an 
open-end  {(not  home-secured)]  plan. 

1.  Disclosing  charges  before  the.  fee  is 
imposed.  Creditors  may  disclose  charges 
imposed  as  part  of  an  open-end  [(not  home- 
secured)]  plan  orally  or  in  writing  at  any  time 
before  a  consumer  agrees  to  pay  the  fee  or 
becomes  obligated  for  the  charge,  unless  the 
charge  is  specified  under  ►§  226.6(a)(2),-^ 

§  226.6(b)(2)  ►,  or  §  226.33(c)^.  (Charges 
imposed  as  part  of  an  open-end  [(not  home- 
secured)  ]  plan  that  are  not  specified  under 
►§  226.6(a)(2),^  §  226.6(b)(2)^,  or 
§  226.33(0)-^  may  alternatively  be  disclosed 
in  electronic  form;  see  the  commentary  to 
§  226.5(a)(l)(ii)(A).)  Creditors  must  provide 
such  disclosures  at  a  time  and  in  a  manner 
►such-^  that  a  consumer  would  be  likely  to 
notice  them.  For  example,  if  a  consumer 
telephones  a  ►creditor^  (card  issuerl  to 
discuss  a  particular  service,  a  creditor  would 
meet  the  standard  if  the  creditor  clearly  and 
conspicuously  discloses  the  fee  associated 
with  the  service  that  is  the  topic  of  the 
telephone  call  orally  to  the  consumer. 
Similarly,  a  creditor  providing  marketing 
materials  in  writing  to  a  consumer  about  a 
particular  service  would  meet  the  standard  if 
the  creditor  provided  a  clear  and 
conspicuous  written  disclosure  of  the  fee  for 
that  service  in  those  same  materials.  A 
creditor  that  provides  written  materials  to  a 
consumer  about  a  particular  service  but 
provides  a  fee  disclosure  for  another  service 
not  promoted  in  such  materials  would  not 
meet  the  standard.  For  example,  if  a  creditor 
provided  marketing  materials  promoting 
payment  by  Internet,  but  included  the  fee  for 
a  replacement  card  on  such  materials  with  no 
explanation,  the  creditor  would  not  be 
disclosing  the  fee  at  a  time  and  in  a  manner 
that  the  consumer  would  be  likely  to  notice 
the  fee. 

***** 

Section  226.5b-Requirements  for  Home- 
Equity  Plans 

*  *  *  *  * 

5b(c)  Content  of  disclosures. 
***** 

5b(c)(9)  Payment  terms. 
***** 

Paragraph  5b(c)(9)(ii). 

*  *  *  *  *  • 

[6.  Reverse  mortgages.  Reverse  mortgages, 
also  known  as  reverse  annuity  or  home- 
equity  conversion  mortgages,  in  addition  to 
permitting  the  consumer  to  obtain  advances, 
may  involve  the  disbursement  of  monthly 
advances  to  the  consumer  for  a  fixed  period 
or  until  the  occurrence  of  an  event  such  as 
the  consumer’s  death.  Repayment  of  the 
reverse  mortgage  (generally  a  single  payment 
of  principal  and  accrued  interest)  may  be 
required  to  be  made  at  the  end  of  the 
disbursements  or,  for  example,  upon  the 
death  of  the  consumer.  In  disclosing  these 
plans,  creditors  must  apply  the  following 
rules,  as  applicable: 

i.  If  the  reverse  mortgage  has  a  specified 
period  for  advances  and  disbursements  but 
repayment  is  due  only  upon  occurrence  of  a 
future  event  such  as  the  death  of  the 
consumer,  the  creditor  must  assume  that 
disbursements  will  be  made  until  they  are 
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scheduled  to  end.  The  creditor  must  assume 
repayment  will  occur  when  disbursements 
end  (or  within  a  period  following  the  final 
disbursement  which  is  not  longer  than  the 
regular  interval  between  disbursements). 

This  assumption  should  be  used  even  though 
repayment  may  occur  before  or  after  the 
disbursements  are  scheduled  to  end.  In  such 
cases,  the  creditor  may  include  a  statement 
such  as  ‘The  disclosures  assume  that  you 
will  repay  the  line  at  the  time  the  borrowing 
period  and  our  payments  to  you  end.  As 
provided  in  your  agreement,  your  repayment 
may  be  required  at  a  different  time.”  The 
single  payment  should  be  considered  the 
“minimum  periodic  payment”  and 
consequently  would  not  be  treated  as  a 
balloon  payment.  The  examples  of  the 
minimum  payment  under  §  226.5b(c)(9)(iii) 
should  assume  the  consumer  borrows  the  full 
credit  line  (as  disclosed  in  §  226.5b(c)(17))  at 
the  beginning  of  the  draw  period. 

ii.  If  the  reverse  mortgage  has  neither  a 
specified  period  for  advances  or 
disbursements  nor  a  specified  repayment 
date  and  these  terms  will  be  determined 
solely  by  reference  to  future  events, 
including  the  consumer’s  death,  the  creditor 
may  assume  that  the  draws  and 
disbursements  will  end  upon  the  consumer’s 
death  (estimated  by  using  actuarial  tables,  for 
example)  and  that  repayment  will  be 
required  at  the  same  time  (or  within  a  period 
following  the  date  of  the  final  disbursement 
which  is  not  longer  than  the  regular  interval 
for  disbursements).  Alternatively,  the 
creditor  may  base  the  disclosures  upon 
another  future  event  it  estimates  will  be  most 
likely  to  occur  first.  (If  terms  will  be 
determined  by  reference  to  future  events 
which  do  not  include  the  consumer’s  death, 
the  creditor  must  base  the  disclosures  upon 
the  occurrence  of  the  event  estimated  to  be 
most  likely  to  occur  first.) 

iii.  In  making  the  disclosures,  the  creditor 
must  assume  that  all  draws  and 
disbursements  and  accrued  interest  will  be 
paid  by  the  consumer.  For  example,  if  the 
note  has  a  non-recourse  provision  providing 
that  the  consumer  is  not  obligated  for  an 
amount  greater  than  the  value  of  the  house, 
the  creditor  must  nonetheless  assume  that 
the  full  amount  to  be  drawn  or  disbursed  will 
be  repaid.  In  this  case,  however,  the  creditor 
may  include  a  statement  such  as  The 
disclosures  assume  full  repayment  of  the 
amount  advanced  plus  accrued  interest, 
although  the  amount  you  may  be  required  to 
pay  is  limited  by  your  agreement.” 

iv.  Some  reverse  mortgages  provide  that 
some  or  all  of  the  appreciation  in  the  value 
of  the  property  will  be  shared  between  the 
consumer  and  the  creditor.  The  creditor  must 
disclose  the  appreciation  feature,  including 
describing  how  the  creditor’s  share  will  be 
determined,  any  limitations,  and  when  the 
feature  may  be  exercised.) 

Paragraph  5b(c)(9)(iii}. 

It  it  It  it  it 

f3.  Reverse  mortgages.  See  comment 
5b(c)(9)(ii)-6  for  guidance  on  providing  the 
payment  examples  required  under 
§  226.5b(c)(9)(iii)  for  reverse  mortgages.] 
***** 

5b(d)  Refund  of  fees. 


1.  Refund  of  fees  required.  If  any  disclosed 
term,  including  any  term  provided  upon 
request  pursuant  to  §  226.5b(c)^or 

§  226.33(c)(7)(iv)'^,  changes  between  the 
time  the  early  disclosmres  are  provided  to  the 
consumer  and  the  time  the  plan  is  opened, 
and  the  consumer  decides  to  not  enter  into 
the  plan,  a  credited  must  refund  all  fees  paid 
by  the  consumer./All  fees,  including  credit- 
report  fees  and  appraisal  fees,  must  be 
refunded  whether  such  fees  are  paid  to  the 
creditor  or  directly  to  third  parties.  A 
consumer  is  entitled  to  a  refund  of  fees  under 
these  circumstances  whether  or  not  terms  are 
guaranteed  by  the  creditor  under  §  226.5b 
(c)(4)(i)  ►or  226.33(c)(12)(iii)^. 

2.  Changes  not  requiring  refund.  The  right 
to  a  refund  of  fees  does  not  apply  to  changes 
in  the  annual  percentage  rate  resulting  firom 
fluctuations  in  the  index  value  in  a  variable- 
rate  plan.  Also,  if  the  maximum  annual 
percentage  rate  is  an  amount  over  the  initial 
rate,  the  right  to  refund  of  fees  would  not 
apply  to  changes  in  the  cap  resulting  from 
fluctuations  in  the  index  value,  ►in 
addition,  the  right  to  a  refund  does  not  apply 
to  changes  to  the  disclosures  required  by 

§  226.33(c)(3),  (c)(5)  or  (c)(8)  due  to  changes 
in  the  type  of  payment  the  consumer 
receives,  or  verification  of  the  appraised 
property  value  or  the  consumer’s  age.  For 
example,  if  the  disclosure  is  based  on  the 
consumer’s  choice  to  receive  only  monthly 
payments,  and  after  the  disclosure  is 
provided,  the  consumer  decides  instead  to 
receive  funds  in  the  form  of  a  line  of  credit, 
the  creditor  would  not  be  required  to  refund 
the  consumer’s  fees  if  the  consumer  later 
decides  not  to  proceed  with  the  reverse 
mortgage."^ 

3.  Changes  in  terms.  If  a  term,  such  as  a 
fee,  is  stated  as  a  range  in  the  early 
disclosures  required  under  §  226.5b(b)  ►or 
226.33(d)(l)'^,  and  the  term  ultimately 
applicable  to  the  plan  falls  within  that  range, 
a  change  does  not  occur  for  purposes  of  this 
section.  If,  however,  no  range  is  used  and  the 
term  is  changed  (for  example,  a  rate  cap  of 

6  rather  than  5  percentage  points  over  the 
initial  rate),  the  change  would  permit  the 
consumer  to  obtain  a  refund  of  fees.  If  a  fee 
imposed  by  the  creditor  is  stated  in  the  early 
disclosures  as  an  estimate  and  the  fee 
changes,  the  consumer  could  elect  to  not 
enter  into  the  agreement  and  would  be 
entitled  to  a  refund  of  fees. 

4.  Timing  of  refunds  and  relation  to  other 
provisions.  The  refund  of  fees  must  be  made 
as  soon  as  reasonably  possible  after  the 
creditor  is  notified  ►.after  a  term  has 
changed,-^  that  the  consumer  is  not  entering 
into  the  plan  [because  of  the  changed  term,] 
or  that  the  consumer  wants  a  refund  of  fees. 
The  fact  that  an  application  fee  may  be 
refunded  to  some  applicants  under  this 
provision  does  not  render  such  fees  finance 
charges  under  section  226.4(c)(1)  of  the 
regulation. 

5bl(h)^^(e)^  Imposition  of 
nonrefundable  fees. 

1.  Collection  of  fees  after  consumer 
receives  disclosures.  A  fee  may  be  collected 
sifter  the  consumer  receives  the  disclosures 
►required  under  §  226.5b(e)  or 
226.33(d)(l)'^(and  brochure)  and  before  the 
expiration  of  three  ►business-^  days. 


although  the  fee  must  be  refunded  if,  within 
three  ►business*^  days  of  receiving  the 
required  information,  the  consumer  decides 
not  to  enter  into  the  agreement.  In  such  a 
case,  the  consumer  must  be  notified  that  the 
fee  is  refundable  for  three  ►business'^  days. 
The  notice  must  be  clear  and  conspicuous 
and  in  writing,  and  ►must  [may]  be 
included  with  the  disclosures  required  under 
§  226.5b[(d)]^(b)  or  §  226.33(d)(l)^  [or  as 
an  attachment  to  them).  If  disclosures 
►required  under  §  226.5b(b)  or 
§  226.33(d)(l)-^  [and  brochure]  are  mailed  to 
the  consumer,  [footnote  lOd  of)  the 
regulation  provides  that  a  nonrefundable  fee 
may  not  be  imposed  until  six  business  days 
after  the  mailing. 

2.  Collection  of  fees  before  consumer 
receives  disclosures.  An  application  fee  may 
be  collected  before  the  consumer  receives  the 
disclosures  ►required  under  §  226.5b(b)  or 
226.33(d)(l)'<l  [and  brochure]  (for  example, 
when  an  application  contained  in  a  magazine 
is  mailed  in  with  an  application  fee) 
provided  that  [it]  ►the  fee-^  remains 
refundable  until  three  business  days  after  the 
consumer  receives  the  §  226.  5b^(b)  or 
226.33(d)(l)'^  disclosures.  No  other  fees 
except  a  refundable  membership  fee  may  be 
collected  until  after  the  consumer  receives 
the  disclosures  required  under  §  226.5b^(b) 
or  226.33(d)(l)^. 

3.  Relation  to  other  provisions.  A  fee 
collected  before  disclosures  ►required 
under  §226.5b(b)  or  226.33(d)(l)*«i  are 
provided  may  become  nonrefundable  except 
that,  under  §  226.5b(g),  it  must  be  refunded 
if  ►a  term  changes  and-^  the  consumer 
elects  not  to  enter  into  the  plan  [because  of 
a  change  in  terms).  (Of  course,  all  fees  must 
be  refunded  if  the  consumer  later  rescinds 
under  §226.15.) 

►4.  Definition  of  “Business  Day’.  For 
purposes  of  §  226.5b(e),  the  more  precise 
definition  of  business  day  (meaning  all 
calendar  days  except  Sundays  and  specified 
Federal  holidays)  under  §  226.2(a)(6)  applies. 
See  comment  2(a)(6)-2. 

5.  Reverse  mortgages  subject  to  §226.33. 
For  reverse  mortgages  subject  to  §§  226.5b 
and  226.33,  creditors  and  other  persons  must 
also  comply  with  the  restriction  on  imposing 
a  nonrefundable  fee  in  §  226.40(b)(2).  See 
comment  40(b)(2)(i)— 3."^ 
***** 

Section  226.6 — Account-Opening  Disclosures 

6(a)  Rules  affecting  home-equity  plans. 
***** 

►3.  Reverse  mortgages.  Open-end  reverse 
mortgages  that  are  subject  to  §  226.5b  are  not 
subject  to  the  account-opening  disclosure 
requirements  in  §  226.6(a)(1)  and  (a)(2),  but 
rather  are  subject  to  the  account-opening 
disclosure  requirements  in  §  226.33(c)  and 
(d)(2).  Open-end  reverse  mortgages  are  also  ' 
subject  to  §  226.6(a)(3),  (a)(4),  and  (a)(5)(ii) 
through  (iv).-^ 

***** 

Section  226.9— Subsequent  Disclosure 
Requirements 
***** 

9(c)  Change  in  terms. 

9(c)(l )  Rules  affecting  home  equity  plans. 
***** 
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^9(c)(  1  )(ii)  Charges  not  covered  by 
§  226.6(a)(l )  and  (a)(2)  or  §  226.33. 

1.  Applicability.  Generally,  if  a  creditor 
increases  any  component  of  a  charge,  or 
introduces  a  new  charge  (assuming  in  either 
case  that  such  action  is  permitted  under 
§  226.5b(f)),  that  is  imposed  as  part  of  the 
plan  under  §  226.6(a)(3)  but  is  not  required 
to  be  disclosed  as  part  of  the  account-opening 
summary  table  under  §  226.6(a)(2)  or 
§  226.33(d)(4),  the  creditor  may  either,  at  its 
option,  provide  at  least  45  days’  written 
advance  notice  before  the  change  becomes 
effective  to  comply  with  the  requirements  of 
§  226.9(c)(l)(i),  or  provide  notice  orally  or  in 
writing,  or  electronically  if  the  consumer 
requests  the  service  electronically,  of  the 
amount  of  the  charge  to  an  affected  consumer 
before  the  consumer  agrees  to  or  becomes 
obligated  to  pay  the  charge,  at  a  time  and  in 
a  manner  that  a  consumer  would  be  likely  to 
notice  the  disclosure.  (See  the  commentary 
under  §  226.5(a)(l)(iii)  regarding  disclosure 
of  such  changes  in  electronic  form.)  For 
example,  a  fee  for  expedited  delivery  of  a 
credit  card  is  a  charge  imposed  as  part  of  the 
plan  under  §  226.6(a)(3)  but  is  not  required 
to  be  disclosed  in  the  account-opening 
summary  table  under  §  226.6(a)(2)  or 
§  226.33(d)(4).  If  a  creditor  adds  expedited 
delivery  of  a  credit  card  as  a  new  service,  the 
new  service  and  the  accompanying  fee  would 
be  permissible  under  §  226.5b(f)(3)(iv)  as  a 
beneficial  change.  In  these  circumstances,  th.e 
creditor  may  provide  written  advance  notice 
of  the  change  to  affected  consumers  at  least 
45  days  before  the  change  becomes  effective. 
Alternatively,  the  creditor  may  provide  oral 
or  written  notice,  or  electronic  notice  if  the 
consumer  requests  the  service  electronically, 
of  the  amount  of  the  charge  to  an  affected 
consumer  before  the  consumer  agrees  to  or 
becomes  obligated  to  pay  the  charge,  at  a 
time  and  in  a  manner  that  the  consumer 
would  be  likely  to  notice  the  disclosure.  (See 
comment  5(b)(l)(ii)-l  for  examples  of 
disclosures  given  at  a  time  and  in  a  manner 
such  that  the  consumer  would  be  likely  to 
notice  them.) 

9(c)(  1  )(iii)  Disclosure  requirements. 

9(c)(l)(iii)(A)  Changes  to  terms  described 
in  account-opening  table.-^ 
***** 

►2.  Changing  index  for  calculating  a 
variable  rate.  If  the  creditor  is  changing  the 
index  pursuant  to  §  226.5b(fK3)(ii),  the 
creditor  must  disclose  the  amount  of  the  new 
rate  (as  calculated  using  the  new  index)  and 
indicate  that  the  rate  varies  and  the  how  the 
rate  is  determined,  as  explained  in 
§226.6(a)(2)(vi)(A)  or  §  226.33(c)(6)(i)(A).  For 
example,  if  a  creditor  is  changing  from  using 
a  prime  rate  to  using  the  LIBOR  in 
calculating  a  variable  rate,  the  creditor  would 
disclose  in  the  table  the  new  rate  (using  the 
new  index)  and  indicate  that  the  rate  varies 
with  the  market  based  on  the  LIBOR. 
***** 

►6.  Changes  in  fees.  If  a  creditor  is 
changing  part  of  how  a  fee  that  is  disclosed 
in  a  tabular  format  under  §  226.6(a)(2)  or 
§  226.33(d)(4)  is  determined,  the  creditor 
must  redisclose  all  relevant  information 
related  to  that  fee  regardless  of  whether  this 
other  information  is  changing.  For  example, 
if  a  creditor  currently  charges  a  cash  advance 


fee  of  “Either  $5  or  3%  of  the  transaction 
amount,  whichever  is  greater.  (Max:  $100),” 
and  the  creditor  is  only  changing  the 
minimum  dollar  amount  from  $5  to  $10,  the 
issuer  must  redisclose  the  other  information 
related  to  how  the  fee  is  determined.  The 
creditor  in  this  example  would  disclose  the 
following;  “Either  $10  or  3%  of  the 
transaction  amount,  whichever  is  greater. 
(Max;  $100).”  (See  §  226.5b(f)  for  restrictions 
on  a  creditor’s  right  to  change  terms. )'^ 
***** 

Section  226.15 — Right  of  Rescission 

1.  Transactions  not  covered.  Credit 
extensions  that  are  not  subject  to  the 
regulation  are  not  covered  by  §  226.15  even 
if  the  customer’s  principal  dwelling  is  the 
collateral  securing  the  credit.  For  this 
purpose,  credit  extensions  also  would 
include  the  ►transactions'^  [occurrences] 
listed  in  comment  15(a)(l)-l.  For  example, 
the  right  of  rescission  does  not  apply  to  the 
opening  of  a  busine.ss-purpose  credit  line, 
even  though  the  loan  is  secured  by  the 
customer’s  principal  dwelling. 

15(a)  Consumer’s  right  to  rescind. 

[Paragraph]  15(a)(l)^Coverage^. 

1.  ^Transactions-^  [Occurrences]  subject 
to  right.  Under  an  open-end  credit  plan 
secured  by  the  consumer’s  principal 
dwelling,  the  right  of  rescission  generally 
arises  with  each  of  the  following 
►transactions-^[occurrences]: 

►i."^]*]  Opening  the  account. 

►ii.'^[»]  Each  credit  extension. 

►iii.'^[»]  Increasing  the  credit  limit. 

►iv.'^[»]  Adding  to  an  existing  account 
a  security  interest  in  the  consumer’s 
principal  dwelling. 

►v.'^[»]  Increasing  the  dollar  amount  of 
the  security  interest  taken  in  the  dwelling  to 
secure  the  plan.  For  example,  a  consumer 
may  open  an  account  with  a  $10,000  credit 
limit,  $5,000  of  which  is  initially  secured  by 
the  consumer’s  principal  dwelling.  The 
consumer  has  the  right  to  rescind  at  that  time 
and  (except  as  noted  in  §  226.15(a)(l)(ii)) 
with  each  extension  on  the  account.  Later,  if 
the  creditor  decides  that  it  wants  the  credit 
line  fully  secured,  and  increases  the  amount 
of  its  interest  in  the  consumer’s  dwelling,  the 
consumer  has  the  right  to  rescind  the 
increase. 

2.  Exceptions.  Although  the  consumer 
generally  has  the  right  to  rescind  with  each 
transaction  on  the  account,  section  125(e)  of 
the  Act  provides  an  exception:  the  creditor 
need  not  provide  the  right  to  rescind  at  the 
time  of  each  credit  extension  made  under  an 
open-end  credit  plan  secured  by  the 
consumer’s  principal  dwelling  to  the  extent 
that  the  credit  extended  is  in  accordance 
with  a  previously  established  credit  limit  for 
the  plan.  This  limited  rescission  option  is 
available  whether  or  not  the  plan  existed 
prior  to  the  effective  date  of  the  Act. 

3.  Security  interest  arising  from 
transaction,  ►i.'^  In  order  for  the  right  of 
rescission  to  apply,  the  security  interest  must 
be  retained  as  part  of  the  credit  transaction. 
For  example; 

[•]^A.'^  A  security  interest  that  is 
acquired  hy  a  contractor  who  is  also 
extending  the  credit  in  the  transaction. 

[^►B.^  A  mechanic’s  or  materialman’s 
lien  that  is  retained  by  a  subcontractor  or 


supplier  of  a  contractor-creditor,  even  when 
the  latter  has  waived  its  own  security  interest 
in  the  consumer’s  home. 

►ii.-^  The  security  interest  is  not  part  of 
the  credit  transaction,  and  therefore  the 
transaction  is  not  subject  to  the  right  of 
rescission  when,  for  example: 

[•]^A.'^  A  mechanic’s  or  materialman’s  . 
lien  is  obtained  by  a  contractor  who  is  not 
a  party  to  the  credit  transaction  but  merely 
is  paid  with  the  proceeds  of  the  consumer’s 
cash  advance. 

[•l^B.-^  All  security  interests  that  may 
arise  in  connection  with  the  credit 
transaction  are  validly  waived. 

[^►C.^  The  creditor  obtains  a  lien  and 
completion  bond  that  in  effect  satisfies  all 
liens  against  the  consumer’s  principal 
dwelling  as  a  result  of  the  credit  transaction. 

►iii.-^  Although  liens  arising  by 
operation  of  law  are  not  considered  security 
interests  for  purposes  of  disclosure  under 
§  226.2,  that  section  specifically  includes 
them  in  the  definition  for  purposes  of  the 
right  of  rescission.  Thus,  even  though  an 
interest  in  the  consumer’s  principal  dwelling 
is  not  a  required  disclosure  under 
[§  226.6(c)  ]►§  226.6(a)(5)(ii)^,  it  may  still 
give  rise  to  the  right  of  rescission. 

4.  Consumer.  To  be  a  consumer  within  the 
meaning  of  §  226.2,  that  person  must  at  least 
have  an  ownership  interest  in  the  dwelling 
that  is  encumbered  by  the  creditor’s  security 
interest,  although  that  person  need  not  be  a 
signatory  to  the  credit  agreement.  For 
example,  if  only  one  spouse  enters  into  a 
secured  plan,  the  other  spouse  is  a  consumer 
if  the  ownership  interest  of  that  spouse  is 
subject  to  the  security  interest. 

5.  Principal  dwelling.  A  consumer  can  only 
have  one  principal  dwelling  at  a  time.  (But 
see  comment  15(a)(l)-6.)  A  vacation  or  other 
second  home  would  not  be  a  principal 
dwelling.  A  transaction  secured  by  a  second 
home  (such  as  a  vacation  home)  that  is  not 
currently  being  used  as  the  consumer’s 
principal  dwelling  is  not  rescindable,  even  if 
the  consumer  intends  to  reside  there  in  the 
future.  When  a  consumer  buys  or  builds  a 
new  dwelling  that  will  become  the 
consumer’s  principal  dwelling  within  one 
year  or  upon  completion  of  construction,  the 
new  dwelling  is  considered  the  principal 
dwelling  if  it  secures  the  open-end  credit 
line.  In  that  case,  the  transaction  secured  hy 
the  new  dwelling  is  a  residential  mortgage 
transaction  and  is  not  rescindable.  For 
example,  if  a  consumer  whose  principal 
dwelling  is  currently  A  builds  B,  to  be 
occupied  by  the  consumer  upon  completion 
of  construction,  an  advance  on  an  open-end 
line  to  finance  B  and  secured  by  B  is  a 
residential  mortgage  transaction.  Dwelling,  as 
defined  in  §  226.2,  includes  structures  that 
are  classified  as  personalty  under  State  law. 
For  example,  a  transaction  secured  by  a 
mobile  home,  trailer,  or  houseboat  used  as 
the  consumer’s  principal  dwelling  may  be 
rescindable. 

6.  Special  rule  for  principal  dwelling. 
Notwithstanding  the  general  rule  that 
consumers  may  have  only  one  principal 
dwelling,  when  the  consumer  is  acquiring  or 
constructing  a  new  principal  dwelling,  a 
credit  plan  or  extension  that  is  subject  to 
Regulation  Z  and  is  secured  by  the  equity  in 
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the  consumer’s  current  principal  dwelling  is 
subject  to  the  right  of  rescission  regardless  of 
the  purpose  of  that  loan  (for  example,  an 
advance  to  be  used  as  a  bridge  loan).  For 
example,  if  a  consumer  whose  principal 
dwelling  is  currently  A  builds  B,  to  be 
occupied  by  the  consumer  upon  completion 
of  construction,  a  loan  to  finance  B  and 
secured  by  A  is  subject  to  the  right  of 
rescission.  Moreover,  a  loan  secured  by  both 
A  and  B  is,  likewise,  rescindable. 

IParagraphJ  15(a)i2)^ Exercise  of  the 
right. 

15(a)(2)(i)  Provision  of  written 
notification.-^ 

1.  Consumer’s  exercise  of  right.  The 
consumer  must  exercise  the  right  of 
rescission  in  writing  ►and  may,  but  is  not 
required  to,  use-^  [but  not  necessarily  on] 
the  notice  supplied  under  §  226.15(b). 
[Whatever  the  means  of  sending  the 
notification  of  rescission — mail,  telegram  or 
other  written  means — the  time  period  for  the 
creditor’s  performance  under  §  226.15(d)(2) 
does  not  begin  to  run  until  the  notification 
has  been  received.  The  creditor  may 
designate  an  agent  to  receive  the  notification 
so  long  as  the  agent’s  name  and  address 
appear  on  the  notice  provided  to  the 
consumer  under  §  226.15(b).  W)iere  the 
creditor  fails  to  provide  the  consumer  with 
a  designated  address  for  sending  the 
notification  of  rescission,  delivery  of  the 
notification  to  the  person  or  address  to  which 
the  consumer  has  been  directed  to  send 
payments  constitutes  delivery  to  the  creditor 
or  assignee.  State  law  determines  whether 
delivery  of  the  notification  to  a  third  party 
other  than  the  person  to  whom  payments  are 
made  is  delivery  to  the  creditor  or  assignee, 
in  the  case  w  here  the  creditor  fails  to 
designate  an  address  for  sending  the 
notification  of  rescission.  | 

^15(a)(2)(ii)  Party  the  consumer  shall 
notify. 

15(a)(2)(ii)(B)  After  the  three-business-day 
period  following  the  transaction. 

1.  In  general.  To  exercise  an  extended  right 
of  rescission,  the  consumer  must  notify  the 
current  owner  of  the  debt  obligation.  Under 
§226.15(a)(2)(ii)(B),  the  current  owner  of  the 
debt  obligation  is  deemed  to  have  received 
the  consumer’s  notification  if  the  consumer 
provides  it  to  the  servicer,  as  defined  in 
§  226.36(c)(3).  Therefore,  the  period  for  the 
creditor’s  or  owner’s  actions  in  §  226.15(d)(2) 
begins  on  the  day  the  servicer  receives  the 
consumer’s  notification."^ 

[Paragraph]  15(a)(3/ ►Rescission  period. 

15(a)(3)(i)  Three  business  days.-M 

1.  Rescission  period,  ►i.-^  'The 
consumer’s  right  to  rescind  does  not  expire 
until  midnight  after  the  third  business  day 
following  the  last  of  three  events: 

[•]^A.^The 

►transaction"^[  occurrence]  that  gives  rise 
to  the  right  of  rescission. 

[•]^B."^  Delivery  of  all  material 
disclosures  [that  are  relevant  to  the  plan]. 

[•]^C."^  Delivery  to  the  consumer  of  the 
required  rescission  notice. 

►ii."^  For  example,  [an  account  is 
opened  on  Friday,  June  1,  and  the  disclosures 
and  notice  of  the  right  to  rescind  were  given 
on  Thursday,  May  31;  the  rescission  period 
will  expire  at  midnight  of  the  third  business 


day  after  June  1 — that  is,]  ►assume  the 
consumer  received  all  material  disclosures 
on  Wednesday,  May  23  and  received  the 
notice  of  the  right  to  rescind  on  Thursday, 

May  31,  and  the  transaction  giving  rise  to  the 
right  of  rescission  occurred  on  Friday,  June 
1.  The  rescission  period  will  expire  at 
midnight  after  the  third  business  day,  which 
is"^  Tuesday  June  5.  [In  another  example,  if 
the  disclosures  are  given  and  the  account  is 
opened  on  Friday,  June  1,  and  the  rescission 
notice  is  given  on  Monday,  June  4,. the 
rescission  period  expires  at  midnight  of  the 
third  business  day  after  June  4 — that  is, 
Thursday,  June  7.  The  consumer  must  place 
the  rescission  notice  in  the  mail,  file  it  for 
telegraphic  transmission,  or  deliver  it  to  the 
creditor’s  place  of  business  within  that 
period  in  order  to  exercise  the  right.] 

►iii.  The  provision  of  incorrect  or 
incomplete  material  disclosures  or  an 
incorrect  or  incomplete  notice  of  the  right  to 
rescind  does  not  constitute  delivery  of  the 
disclosures  or  notice.  If  the  creditor 
originally  provided  incorrect  or  incomplete 
material  disclosures,  to  commence  the  three- 
business-day  rescission  period,  the  creditor 
must  deliver  to  the  consumer  complete, 
correct  material  disclosures  together  with  a 
complete,  correct,  updated  notice  of  the  right 
to  rescind.  If  the  creditor  originally  provided 
an  incorrect  or  incomplete  notice  of  the  right 
to  rescind,  to  commoice  the  three-business- 
day  rescission  period,  the  creditor  must 
deliver  to  the  consumer  a  complete,  correct, 
updated  notice  of  the  right  to  rescind.  In 
either  situation,  the  consumer  would  have 
three  business  days  after  proper  delivery  to 
rescind  the  transaction.-^ 

[2.  Material  disclosures.  Footnote  36  sets 
forth  the  material  disclosures  that  must  be 
provided  before  the  rescission  period  can 
begin  to  run.  The  creditor  must  provide 
sufficient  information  to  satisfy  the 
requirements  of  §  226.6  for  these  disclosures. 
A  creditor  may  satisfy  this  requirement  by 
giving  an  initial  disclosure  statement  that 
complies  with  the  regulation.  Failure  to  give 
the  other  required  initial  disclosures  (such  as 
the  billing  rights  statement)  or  the 
information  required  under  §  226.5b  does  not 
prevent  the  running  of  the  rescission  period, 
although  that  failure  may  result  in  civil 
liability  or  administrative  sanctions.  The 
payment  terms  set  forth  in  footnote  36  apply 
to  any  repayment  phase  set  forth  in  the 
agreement.  Thus,  the  payment  terms 
described  in  §  226.6(e)(2)  for  any  repayment 
phase  as  well  as  for  the  draw  period  are 
“material  disclosures.” 

3.  Material  disclosures — variable  rate 
program.  For  a  variable  rate  program,  the 
material  disclosures  also  include  the 
disclosures  listed  in  footnote  12  to 
§  226.6(a)(2):  The  circumstances  under  which 
the  rate  may  increase;  the  limitations  on  the 
increase;  and  the  effect  of  an  increase.  The 
disclosures  listed  in  footnote  12  to 
§  226.6(a)(2)  for  any  repayment  phase  also  are 
material  disclosures  for  variable-rate 
programs.] 

[4.]  ►l5(a)(3)(ii)"^  Unexpired  right  of 
rescission. 

^15(a)(3)(ii)(A)  Up  to  three  years. 

[When  the  creditor  has  failed  to  take  the 
action  necessary  to  start  the  three-day 


rescission  period  running  the  right  to  rescind 
automatically  lapses  on  the  occurrence  of  the 
earliest  of  the  following  three  events: 

•  The  expiration  of  three  years  after  the 
occurrence  giving  rise  to  the  right  of 
rescission. 

•  Transfer  of  all  the  consumer’s  interest  in 
the  property. 

•  Sale  of  the  consumer’s  interest  in  the 
property,  including  a  transaction  in  which 
the  consumer  sells  the  dwelling  and  takes 
back  a  purchase  money  note  and  mortgage  or 
retains  legal  title  through  a  device  such  as  an 
installment  sale  contract.] 

►  l.  Transfer.  A"^  transfer  of  all  the 
consumer’s  interest  ►that  terminates  the 
right  of  rescission-^  includes  [such] 
transfers  [as  bequests  and]  ►by  operation  of 
law  following  the  consumer’s  death  and  by'<l 
gift[s].  [A  sale  or  transfer  of  the  property 
need  not  be  voluntary  to  terminate  the  right 
to  rescind.  For  example,  a  foreclosure  sale 
would  terminate  an  unexpired  right  to 
rescind.  As  provided  in  section  125  of  the 
act,  the  three-year  limit  may  be  extended  by 
an  administrative  proceeding  to  enforce  the 
provisions  of  §  226.15.]  A  partial  transfer  of 
the  consumer’s  interest,  such  as  a  transfer 
bestowing  co-ownership  on  a  spouse,  does 
not  terminate  the  right  of  rescission.  ►Filing 
for  bankruptcy  generally  does  not  terminate 
the  right  of  rescission  if  the  consumer  retains 
an  interest  in  the  property  after  the 
bankruptcy  estate  is  created. 

2.  Sale.  A  sale  of  the  consumer’s  interest 
in  the  property  that  terminates  the  right  of 
rescission  includes  a  transaction  in  which 
the  consumer  sells  the  dwelling  and  takes 
back  a  purchase  money  note  and  mortgage  or 
retains  legal  title  through  a  device  such  as  an 
installment  sale  contract. 

3.  Involuntary  sale  or  transfer.  A  sale  or 
transfer  of  the  property  need  not  be  voluntary 
to  terminate  the  right  to  rescind.  For 
example,  a  foreclosure  sale  would  terminate 
an  unexpired  right  to  rescind."^ 

[Paragraph]  15(aj(4)^Joint  owners^. 

1.  ^In  general-^l/oint  owners].  When 
more  than  one  consumer  has  the  right  to 
rescind  a  transaction,  any  one  of  them  may 
exercise  that  right  and  cancel  the  transaction 
on  behalf  of  all.  For  example,  if  both  a 
husband  and  wife  have  the  right  to  rescind 
a  transaction,  either  spouse  acting  alone  may 
exercise  the  right  and  both  are  bound  by  the 
rescission. 

►Paragraph  15(a)(5) 

15(a)(5)(i)  Definition  of  material 
disclosures. 

1.  In  general.  The  right  to  rescind  generally 
does  not  expire  until  midnight  after  the  third 
business  day  following  the  latest  of  (1)  the 
transaction  that  gives  rise  to  the  right  of 
rescission,  (2)  delivery  of  the  notice  of  the 
right  to  rescind,  as  set  forth  in  §  226.15(b),  or 
(3)  delivery  of  all  material  disclosures,  as  set 
forth  in  §  226.15(a)(5)(i).  See  §  226.15(a)(3).  A 
creditor  must  make  the  material  disclosures 
clearly  and  conspicuously,  consistent  with 
the  requirements  of  §  226.6(a)(2)  or 
§  226.33(c).  A  creditor  may  satisfy  the 
requirement  to  provide  material  disclosures 
by  giving  an  account-opening  table  described 
in  §  226.6(a)(1)  or  §  226.33(d)(2)  and  (d)(4) 
that  complies  with  the  regulation.  Failure  to 
provide  the  required  non-material 
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disclosures  set  forth  in  §  226.6  or  §  226.33  or 
the  information  required  under  §  226.5b  does 
not  affect  the  right  of  rescission,  although 
such  failure  may  be  a  violation  subject  to  the 
liability  provisions  of  section  130  of  the  Act, 
or  administrative  sanctions. 

2.  Repayment  phase.  Section  226.6(a)(2) 
requires  that  disclosures  described  in  that 
section  be  given  for  the  draw  period  and  any 
repayment  period,  as  applicable.  See 
comment  6(a)-2.  Thus,  the  terms  described 
in  §  226.15(a)(5)  for  any  repayment  phase  as 
well  as  for  the  draw  period  are  “material 
disclosures.” 

3.  Format.  Failing  to  satisfy  terminology  or 
format  requirements  set  forth  in  §  226.6(a)(1) 
or  (a)(2)  or  §  226.33(c),  (d)(2),  or  (d)(4)  in  the 
model  forms  in  Appendix  G  or  Appendix  K 
is  not  by  itself  a  failure  to  provide  material 
disclosures.  Nonetheless,  a  creditor  must 
provide  the  material  disclosures  clearly  and 
conspicuously,  as  described  in  §  226.5(a)(1) 
and  comments  5(a)(l)-l  and  -2. 

4.  Annual  percentage  rates.  Under 

§  226.15(a)(5)(i)(A),  any  annual  percentage 
rates  that  must  be  disclosed  in  the  account¬ 
opening  table  under  §§  226.6(a)(2)(vi)  or 
226.33(c)(6)(i)  are  considered  material 
disclosures.  This  includes  all  aiinual 
percentage  rates  that  may  be  imposed  on  the 
HELOC  plan  related  to  the  payment  plan 
disclosed  in  the  table,  except  for  any  penalty 
annual  percentage  rates  or  any  annual 
percentage  rates  for  fixed-rate  and  fiexed- 
term  advances  during  the  draw  period 
(unless  those  are  the  only  advances  allowed 
during  the  draw  period).  See  §§  226.6(a)(2) 
and  (a)(2)(vi). 

5.  Introductory  rates.  Under 

§  226.15(a)(5)(i)(A),  information  related  to 
introductory  rates  required  to  be  disclosed  in 
the  account-opening  table  under 
§  226.6(a)(2)(vi)(B)  or  §  226.33(c)(6)(i)(B)  are 
considered  material  disclosures.  Thus,  the 
term  “material  disclosures”  would  include 
the  following  introductory  rate  information 
that  is  required  to  be  disclosed  in  the 
account-opening  table:  (1)  The  introductory 
rate;  (2)  the  time  period  during  which  the 
introductory  rate  will  remain  in  effect;  and 
(3)  the  rate  that  will  apply  after  the 
introductory  rate  expires. 

6.  Variable-rate  plans.  Under 

§  226.15(a)(5)(i)(A),  information  related  to 
variable-rate  plans  required  to  be  disclosed  in 
the  account-opening  table  under 
§  226.6(a)(2)(vi)(A)  or  §  226.33(c)(6)(i)(A) 
generally  is  considered  material  disclosures. 
Specifically,  the  term  “material  disclosures” 
would  include  the  following  information 
related  to  variable-rate  plans  required  to  be 
disclosed  in  the  account-opening  table:  (1) 

The  fact  that  the  annual  percentage  rate  may 
change  due  to  the  variable-rate  feature;  (2)  an 
explanation  of  how  the  annual  percentage 
rate  will  be  determined;  (3)  the  frequency  of 
changes  in  the  annual  percentage  rate;  (4)  any 
rules  relating  to  changes  in  the  index  value 
and  the  annual  percentage  rate,  and  resulting 
changes  in  the  payment  amount,  including, 
for  example,  an  explanation  of  payment 
limitations  and  rate  carryover;  and  (5)  a 
statement  of  any  limitations  on  changes  in 
the  annual  percentage  rate,  including  the 
minimuin  and  maximum  annual  percentage  , 
rate  that  may  hie  hqposed  under  the  payment 


plan  disclosed  in  the  table,  or  if  no  annual 
or  other  periodic  limitations  apply  to  changes 
in  the  annual  percentage  rate,  a  statement 
that  no  annual  limitation  exists.  The  term 
“material  disclosures,”  however,  does  not 
include  the  disclosure  of  the  lowest  and 
highest  value  of  the  index  in  the  past  15 
years,  even  though  this  information  is 
required  to  be  included  in  the  account¬ 
opening  table  as  part  of  the  variable  rate 
information. 

1 5(a)(5)(ii)  Tolerances  for  accuracy  of 
total  of  all  one-time  fees  imposed  by  the 
creditor  and  any  third  parties  to  open  the 
plan. 

1.  Effect  of  the  total  of  all  one-time  fees 
imposed  to  open  the  plan  on  termination  fee 
disclosure.  Section  226.15(a)(5)(ii)  provides 
tolerances  for  the  accuracy  of  the  total  of  all 
one-time  fees  imposed  by  the  creditor  and 
any  third  parties  to  open  the  plan  and  other 
disclosures  affected  by  the  total  costs.  Fees 
imposed  by  the  creditor  if  a  consumer 
terminates  the  plan  prior  to  its  scheduled 
maturity,  which  are  also  a  material  disclosure 
for  purposes  of  rescission  under 
§  226.15(a)(5),  include  waived  total  costs  of 
one-time  fees  imposed  to  open  the  plan  if  the 
creditor  will  impose  those  costs  on  the 
consumer  should  the  consumer  terminate  the 
plan  within  a  certain  amount  of  time  after 
account  opening.  The  tolerances  set  forth  in 
§  226.15(a)(5)(ii)  apply  to  these  waived  total 
costs  of  one-time  fees  imposed  to  open  the 
plan  that  would  be  considered  fees  imposed 
hy  the  creditor  if  a  consumer  terminates  the 
plan  prior  to  its  scheduled  maturity.*^ 

15(b)  Notice  of  right  to  rescind. 

^15(b)(  1 )  Who  receives  notice.-^ 

1.  IW/io  receives  noticel^In  general. 
i.-^  Each  consumer  entitled  to  rescind  roust 
be  given: 

[•J^A.*^  [Two  copies  of  thel^The-^ 
rescission  notice. 

[•l^B.  ◄  The  material  disclosures, 
►ii.-^  [Inl^For  example,  in-^  a 
transaction  involving  joint  owners,  both  of 
whom  are  entitled  to  rescind,  both  must 
receive  the  notice  of  the  right  to  rescind  and 
disclosures.  [For  example,  if  both  spouses  are 
entitled  to  rescind  a  transaction,  each  must 
receive  two  copies  of  the  rescission  notice 
(one  copy  to  each  if  the  notice  is  provided 
in  electronic  form  in  accordance  with  the 
consumer  consent  and  other  applicable 
provisions  of  the  E-Sign  Act)  and  one  copy 
of  the  disclosures.! 

(2.  Format.  The  rescission  notice  may  be 
physically  separated  from  the  material 
disclosures  or  combined  with  the  material 
disclosures,  so  long  as  the  information 
required  to  be  included  on  the  notice  is  set 
forth  in  a  clear  and  conspicuous  manner.  See 
the  model  notices  in  appendix  G.J 
►l5/6)(2j  Format  of  notice. 

'  1.  Failure  to  format  correctly.  The 
creditor’s  failure  to  comply  with  the  format 
requirements  in  §  226.15(b)(2)  does  not  by 
itself  constitute  a  failure  to  deliver  the  notice 
of  the  right  to  rescind.  However,  to  deliver 
the  notice  properly  for  purposes  of 
§  226.15(a)(3),  the  creditor  must  provide  the 
disclosures  required  under  §  226.15(b)(3) 
clearly  and  conspicuously,  as  described  in 
§  226.15(b)(3)  and  comment  15(b)(3)-l. 

2.  Notice  must  be  in  writing  in  a  form  the 
consumer  ipay  keep..The  rescission  notice 


must  be  in  writing  in  a  form  that  the 
consumer  may  keep.  See  §  226.5(a)(l)(ii). 

15(b)(3)  Required  content  of  notice.-^ 

[3.  Content.  "The  notice  must  include  all  of 
the  information  outlined  in  §  226.15(b)(1) 
through  (5).  The  requirement  in  §  226.15(b) 

•  that  the  transaction  or  occurrence  be 
identified  may  be  met  by  providing  the  date 
of  the  transaction  or  occurrence.  The  notice 
may  include  additional  information  related 
to  the  required  information,  such  as: 

•  A  description  of  the  property  subject  to 
the  security  interest. 

•  A  statement  that  joint  owners  may  have 
the  right  to  rescind  and  that  a  rescission  by 
one  is  effective  for  all. 

•  The  name  and  address  of  an  agent  of  the 
creditor  to  receive  notice  of  rescission.! 

►  l.  Clear  and  conspicuous  standard. 
Section  226.15(b)(3)  requires  that  the 
disclosures  in  §  226.15(b)(3)  be  given  clearly 
and  conspicuously.  See  comments  5(a)(1)— 1 
and  5(a)(l)-2  for  guidance  on  the  clear  and 
conspicuous  standard. 

2.  Methods  for  sending  notification  of 
exercise.  In  addition  to  providing  a  postal 
address  for  regular  mail  in  the  disclosure 
required  under  §  226.15(b)(3)(vi),  the 
creditor,  at  Its  option,  may  describe  overnight 
courier,  fax,  e-mail,  in-person,  or  other 
methods  of  communication  that  the 
consumer  may  use  to  send  or  deliver  written 
notification  to  the  creditor  of  exercise  of  the 
right  of  rescission. 

3.  Creditor’s  or  its  agent’s  address.  If  the 
creditor  designates  an  agent  to  receive  the 
consumer’s  rescission  notice,  the  creditor 
may  include  its  name  along  with  the  agent’s 
name  and  address  in  the  disclosure  required 
by  §226.15(b)(3)(vi). 

4.  Calendar  date  on  which  the  rescission 
period  expires,  i.  In  somp  cases,  the  creditor 
cannot  provide  the  calendar  date  on  which 
the  three-business-day  period  for  rescission 
expires,  such  as  when  the  transaction  is 
conducted  through  the  mail  or  when  the 
transaction  giving  rise  to  the  right  of 
rescission  occurs  through  an  escrow  agent 
and  involves  two  or  more  borrowers  who  do 
not  sign  at  the  same  time.  If  the  creditor 
cannot  provide  an  accurate  deadline,  the 
creditor  must  provide  the  calendar  date  on 
which  it  reasonably  and  in  good  faith  expects 
the  three-business-day  period  for  rescission 
to  expire,  i  or  example,  when  opening  a 
HELOC  account,  assume  that  a  consumer 
receives  all  material  disclosures  on  February 
15.  If  the  creditor  uses  an  overnight  courier 
service  to  deliver  closing  documents  and  the 
rescission  notice  to  the  consumer  on 
Monday,  March  1,  the  creditor  could  instruct 
the  consumer  to  sign  the  documents  no  later 
than  .Wednesday,  March  3,  in  which  case  the 
creditor  should  provide  Saturday,  March  6  as 
the  calendar  date  after  which  the  three- 
business-day  period  for  rescission  expires.  In 
this  example,  Saturday,  March  6  is  the 
calendar  date  on  which  the  creditor  can 
reasonably  expect  the  rescission  period  to 
expire  because  the  creditor  expects  that  the 
consumer  will  receive  the  notice  of  the  right 
of  rescission  on  Monday,  March  1  with  the 
rest  of  the  closing  documents  and  because 
the  creditor  can  reasonably  assume  that  the 
consumer  will  wait  until  the  deadline  of 
Wednesday,  March  3  to  sign  the  closing 
documents  and  complete  the  transaction. 
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ii.  If  the  creditor  provides  a  date  in  the 
notice  that  gives  the  consumer  a  longer 
period  within  which  to  rescind  than  the 
actual  period  for  rescission,  the  notice  shall 
be  deemed  to  comply  with  the  requirement 
in  §  226.15(b)(3)tvii),  as  long  as  the  creditor 
permits  the  consumer  to  rescind  the 
transaction  through  the  end  of  the  date  in  the 
notice.  For  instance,  in  the  example  in 
comment  15(b)(3)-4.i.  above,  if  the  consumer 
signs  the  closing  documents  upon  receipt  on 
Monday,  March  1,  the  actual  expiration  date 
of  the  right  to  rescind  would  be  at  the  end 

of  Thursday,  March  4.  The  creditor’s  notice 
stating  that  the  expiration  date  is  Saturday, 
March  6  would  be  deemed  compliant  with 
§  226.15(b)(3){vii).  as  long  as  the  creditor 
permits  the  consumer  to  rescind  through  the 
end  of  Saturday,  March  6. 

iii.  If  the  creditor  provides  a  date  in  the  . 
notice  that  gives  the  consumer  a  shorter 
period  within  which  to  rescind  than  the 
actual  period  for  rescission,  the  creditor  shall 
be  deemed  to  comply  with  the  requirement 
in  §226.15(b)(3)(vii)  if  the  creditor  notifies 
the  consumer  that  the  deadline  in  the  first 
notice  of  the  right  of  rescission  has  changed 
and  provides  a  second  notice  to  the 
consumer  stating  that  the  consumer’s  right  to 
rescind  expires  on  a  calendar  date,  which  is 
three  business  days  from  the  date  the 
consumer  receives  the  second  notice.  For 
instance,  in  the  example  in  comment 
15(b)(3)— 4. i.  above,  if  the  consumer 
disregards  the  creditor’s  instructions  to  sign 
the  closing  documents  no  later  than 
Wednesday,  March  3,  and  signs  the  closing 
documents  on  Thursday,  March  4,  the  actual 
date  after  which  the  right  of  rescission 
expires  would  be  Monday,  March  8.  The 
creditor’s  notice  stating  that  the  expiration 
date  is  Saturday,  March  6  would  not  violate 
§  226.15(b)(3)(vii)  if  the  creditor  discloses  to 
the  consumer  that  the  expiration  date  in  the 
first  notice  (March  6)  has  changed  and 
provides  a  corrected  notice  with  an 
additional  three-business-day  period  to 
rescind.  For  example,  the  creditor  could 
prepare  on  Monday,  March  8  a  second  notice 
stating  that  the  expiration  date  for  the  right 
to  rescind  is  the  end  of  Friday,  March  12  and 
include  that  second  notice  in  a  package 
delivered  by  overnight  courier  to  the 
consumer  on  Tuesday,  March  9.  The  creditor 
also  could  include  in  the  package  a  cover 
letter  stating  that  the  deadline  to  cancel  the 
transaction  has  changed,  and  refer  to  the 
“Deadline  to  Cancel”  section  in  the  second 
notice. 

5.  Form  for  consumer's  exercise  of  right. 
Creditors  must  provide  a  space  for  the 
consumer’s  name  and  property  address  on 
the  form.  Creditors  are  not  obligated  to  . 
complete  the  lines  in  the  form  for  the 
consumer’s  name  and  property  address,  but 
may  wish  to  do  so  to  ensure  that  the 
consumer  w’ho  uses  the  form  to  exercise  the 
right  can  be  readily  identified.  At  its  option, 
a  creditor  may  include  the  account  number 
on  the  form.  A  creditor  may  not,  however, 
request  or  require  that  the  consumer  provide 
the  account  number  on  the  form  (such  as 
including  a  space  labeled  “account  number” 
for  the  consumer  to  complete). 

15(b)(4)  Optional  content  of  notice. 

1.  Related  information.  Section 
226.15(b)(4)  lists  optional  disclosures  that  are 


related  to  the  disclosures  required  by 
§  226.15(b)(3)  that  may  be  added  to  the 
notice.  In  addition,  at  the  creditor’s  option, 
other  information  directly  related  to  the 
disclosures  required  by  §  226.15(b)(3)  may  be 
included  in  the  notice.  An  explanation  of  the 
-  use  of  pronouns  or  other  references  to  the 
parties  to  the  transaction  is  directly  related 
information.  For  example,  a  creditor  might 
add  to  the  notice  a  statement  that  “‘You’ 
refers  to  the  customer  and  ‘we’  refers  to  the 
creditor.” 

15(b)(5)^l4.J  Time  of  providing  notice. 
►l."^  The  notice  required  by  §  226.15(b) 
►must  be  given-^tneed  not  be  givenl  before 
the  ►transaction-^  [occurrence]  giving  rise 
to  the  right  of  rescission,  ►if  t-^[T]he 
creditor  [may]  delivei^s-^  the  notice  after 
the  ►transaction,-^  [occurrence  but ]►  the 
timing  requirement  of  §  226.15(b)(5)  is 
violated  and  the  right  of  rescission  does  not 
expire  until  the  earlier  of  three  business  days 
after^  [rescission  period  will  not  begin  to 
run  until]  the  notice  is  ►properly-^  given 
►or  upon  the  occurrence  of  one  of  the  events 
listed  in  §226.15(a)(3)(ii)(A)-^.  For  example, 
if  the  creditor  ►delivers  the  material 
disclosures  on  Monday,  March  1  and  account 
opening  occurs  on  that  same  day,  but  the 
,  creditor  provides  the  rescission  notice  on 
Wednesday,  March  24,  the  right  of  rescission 
does  not  expire  until  the  end  of  the  third 
business  day  after  Wednesday,  March  24, 
that  is,  until  the  end  of  Saturday,  March  27-^ 
[provides  the  notice  on  May  15,  but 
disclosures  were  given  and  the  credit  limit 
was  raised  on  May  10,  the  3-business-day 
rescission  period  will  run  from  May  15]. 
^15(b)(6)  Proper  form  of  notice. 

1.  A  creditor  satisfies  §  226.15(b)(3)  if  it 
provides  the  model  form  in  Appendix  G,  or 
a  substantially  similar  notice,  which  is 
properly  completed  with  the  disclosures 
required  hy  §  226.15(b)(3).  For  example,  a 
notice  would  not  fulfill  the  requirement  to 
deliver  the  notice  of  the  right  to  rescind  if  the 
date  on  which  the  three-business-day  period 
for  rescission  terminates  was  not  properly 
completed  because  the  date  was  missing  or 
incorrectly  calculated.  If  the  creditor 
provides  a  date  that  is  later  deemed 
inaccurate,  the  notice  may  be  deemed  to 
comply  with  §  226.15(b)(3)  if  the  creditor 
follows  §  226.15(b)(3)(vii)  and  the  guidance 
in  comment  15(b)(3)-4.-^ 

15(c)  Delay  of  creditor’s  performance. 

1.  General  rule,  ►i.-^  Until  the  rescission 
period  has  expired  and  the  creditor  is 
reasonably  satisfied  that  the  consumer  has 
not  rescinded,  the  creditor  must  not,  either 
directly  or  through  a  third  partv: 

[^►A^  Disburse  advances  to  the 
consumer. 

[•]^B.-^  Begin  performing  services  for 
the  consumer. 

[•]►€. -^  Deliver  materials  to  the 
consumer. 

►ii.-^  A  creditor  may,  however,  continue 
'  to  allow  transactions  under  an  existing  open- 
end  credit  plan  during  a  rescission  period 
that  results  solely  from  the  addition  of  a 
security  interest  in  the  consumer’s  principal 
dwelling.  (See  comment  15(c)-3  for  other 
actions  that  may  be  taken  during  the  delay 
period.) 

2.  Escrow.  The  creditor,  may  disburse 
advances  during  the  rescission  period  iji. a 


valid  escrow  arrangements  The  creditor  may 
not,  however,  appoint  the  consumer  as 
“trustee”  or  “escrow  agent”  and  distribute 
funds  to  the  consumer  in  that  capacity  during 
the  delay  period. 

3.  Actions  during  the  delay  period.  Section 
226.15(c)  does  not  prevent  the  creditor  from 
taking  other  steps  during  the  delay,  short  of 
beginning  actual  performance.  Unless 
otherwise  prohibited,  such  as  by  State  law, 
the  creditor  may,  for  example: 

[•]►!. -^  Prepare  the  cash  advance  check. 
[.]^ii.^  Perfect  the  security  interest. 
[^►iii“^  Accrue  finance  charges  during 
the  delay  period. 

4.  Performance  by  third  party.  The  creditor 
is  relieved  from  liability  for  failure  to  delay 
performance  if  a  third  party  with  no 
knowledge  that  the  rescission  right  has  been 
activated  provides  materials  or  services,  as 
long  as  any  debt  incurred  for  materials  or 
services  obtained  by  the  consumer  during  the 
rescission  period  is  not  secured  by  the 
security  interest  in  the  consumer’s  dwelling. 
For  example,  if  a  consumer  uses  a  bank  credit 
card  to  purchase  materials  from  a  merchant 
in  an  amount  below  the  floor  limit,  the  . 
merchant  might  not  contact  the  card  issuer 
for  authorization  and  therefore  would  not 
know  that  materials  should  not  be  provided. 

5.  Delay  beyond  rescission  period,  ►i.-^ 
The  creditor  must  wait  until  it  is  reasonably 
satisfied  that  the  consumer  has  not  rescinded 
►within  the  applicable  time  period-^.  For 
example,  the  creditor  may  satisfy  itself  by 
doing  one  of  the  following: 

[•]^A.-^  Waiting  a  reasonable  time  after 
expiration  of  the  rescission  period  to  allow 
for  delivery  of  a  mailed  notice. 

[•]^B.-^  Obtaining  a  written  statement 
from  the  consumer  that  the  right  has  not  been 
exercised.  ►The  statement  must  be  signed 
and  dated  by  the  consumer  only  at  the  end 
of  the  three-day  period.-^ 

►ii.-^  When  more  than  one  consumer  has 
the  right  to  rescind,  the  creditor  cannot 
reasonably  rely  on  the  assurance  of  only  one 
consumer,  because  other  consumers  may 
exercise  the  right. 

15(d)  Effects  of  rescission . 

1 5(d^(  1  Effects  of  rescission  ^  prior 

to  the  creditor  disbursing  funds'^. 

[Paragraph]  15(d)(l^(i)  Effect  of 
consumer’s  notice  of  rescission-^. 

1.  Termination  of  security  interest.  Any 
security  interest  giving  rise  to  the  right  of 
rescission  becomes  void  when  the  consumer 
[exercises  the  right  of  rescission]^provides 
a  notice  of  rescission  to  a  creditor-^.  The 
security  interest  is  automatically  negated 
regardless  of  its  status  and  whether  or  not  it 
was  recorded  or  perfected.  Under 

§  226.15[(d)(2)]l^(d)(l)(ii)-^,  however,  the 
creditor  must  take  [any  action]^whatever 
steps  are-^  necessary  to  [reflect  the  fact 
that]^terminate-^  the  security  interest  [no 
longer  exists]. 

2.  Extent  of  termination.  The  creditor’s 
security  interest  is  void  to  the  extent  that  it 
is  related  to  the  occurrence  giving  rise  to  the 
right  of  rescission.  For  example,  upon 
rescission: 

[•]►!◄  If  the  consumer’s  right  to  rescind 
is  activated  by  the  opening  of  a  plan,  any 
security  interest  in  the  principaWwelling  is 
void.  *,  , 
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If  the  right  arises  due  to  an 
increase  in  the  credit  limit,  the  security 
interest  is  void  as  to  the  amount  of  credit 
extensions  over  the  prior  limit,  but  the 
security  interest  in  amounts  up  to  the 
original  credit  limit  is  unaffected. 

[•|►iii.◄  If  the  right  arises  with  each 
individual  credit  extension,  then  the  interest 
is  void  as  to  that  extension,  and  other 
extensions  are  unaffected. 

[Paragraph]  15l(d)(2)l>-(d)(l)(ii} 

Creditor’s  obligations^. 

1.  Refunds  to  consumer.  The  consumer 
cannot  be  required  to  pay  any  amount  [in  the 
form  of  money  or  property]  either  to  the 
creditor  or  to  a  third  party  as  part  of  the 
credit  transaction  subject  to  the  right  of 
rescission.  Any  amounts  [of  this  nature] 
already  paid  by  the  consumer  must  be 
refunded.  Any  amount  includes  finance 
charges  already  accrued,  as  well  as  other 
charges,  such  as  broker  fees,  application  and 
commitment  fees,  or  fees  for  a  title  search  or 
appraisal,  whether  paid  to  the  creditor,  paid 
by  the  consumer  directly  to  the  third  party, 
or  passed  on  from  the  creditor  to  the  third 
party.  It  is  irrelevant  that  these  amounts  may 
not  represent  profit  to  the  creditor.  For 
example; 

[•]►!◄  If  the  occurrence  is  the  opening 
of  the  plan,  the  creditor  must  return  any 
membership  or  application  fee  paid. 

[•]^ii^  If  the  occurrence  is  the  increase 
in  a  credit  limit  or  the  addition  of  a  security 
interest,  the  creditor  must  return  any  fee 
imposed  for  a  new  credit  report  or  filing  fees. 

[•]^iii.^  If  the  occurrence  is  a  credit 
extension,  the  creditors  must  return  fees  such 
•  as  application,  title,  and  appraisal  or  survey 
fees,  as  well  as  any  finance  charges  related 
to  the  credit  extension. 

2.  Amounts  not  refundable  to  consumer. 
Creditors  need  not  return  any  money  given 
by  the  consumer  to  a  third  party  outside  of 
the  credit  transaction,  such  as  costs  incurred 
for  a  building  permit  or  for  a  zoning  variance. 
[Similarly,  the  term  ony  amount  does  not 
apply  to  any  money  or  property  given  by  the 
creditor  to  the  consumer;  those  amounts 
must  be  tendered  by  the  consumer  to  the 
creditor  under  §  226.15(d)(3).] 

3.  Reflection  of  security  interest 
termination.  The  creditor  must  take  whatever 
steps  are  necessary  to  [indicate 
that]^terminate-^  the  security  interest  [is 
terminated].  Those  steps  include  the 
cancellation  of  documents  creating  the 
security  interest,  and  the  filing  of  release  or 
termination  statements  in  the  public  record. 
[In  a  transaction  involving  subcontractors  or 
suppliers  that  also  hold  security  interests 
related  to  the  credit  transaction,  the 
creditor]^If  a  mechanic’s  or  materialman’s 
lien  is  retained  by  a  subcontractor  or  supplier 
of  a  creditor-contractor,  the  creditor- 
contractor-^  must  ensure  that  the 
termination  of  [their]^that-^  security 
interest[s]  is  also  reflected.  The  20-day 
period  for  the  creditor’s  action  refers  to  the 
time  within  which  the  creditor  must  begin 
the  process.  It  does  not  require  all  necessary 
steps  to  have  been  completed  within  that 
time,  but  the  creditor  is  responsible  for 
[seeing  the  process  through  to 
completion]^ensuring  that  the  process  is 
completed-^. 


►4.  Twenty-calendar-day  period.  The  20- 
calendar-day  period  begins  to  runs  from  the 
date  the  creditor  receives  the  consumer’s 
notice.  The  creditor  is  deemed  to  have 
received  the  consumer’s  notice  of  rescission 
if  the  consumer  provides  the  notice  to  the 
creditor  or  the  creditor’s  agent  designated  on 
the  notice.  Where  no  designation  is  provided, 
the  creditor  is  deemed  to  have  received  the 
notice  if  the  consumer  provides  it  to  the 
servicer.  See  §  226.15(a)(2)(ii)(A).-^ 
IParagraph  15(d)(3). 

1.  Property  exchange.  Once  the  creditor  has 
fulfilled  its  obligations  under  §  226.15(d)(2), 
the  consumer  must  tender  .to  the  creditor  any 
property  or  money  the  creditor  has  already  . 
delivered  to  the  consumer.  At  the  consumer’s 
option,  property  may  be  tendered  at  the 
location  of  the  property.  For  example,  if 
fixtures  or  furniture  have  been  delivered  to 
the  consumer’s  home,  the  consumer  may 
tender  them  to  the  creditor  by  making  them 
available  for  pick-up  at  the  home,  rather  than 
physically  returning  them  to  the  creditor’s 
premises.  Money  already  given  to  the 
consumer  must  be  tendered  at  the  creditor’s 
place  of  business.  For  purposes  of  property 
exchange,  the  following  additional  rules 
apply: 

•  A  cash  advance  is  considered  money  for 
purposes  of  this  section  even  if  the  creditor 
knows  what  the  consumer  intends  to 
purchase  with  the  money. 

•  In  a  3-party  open-end  credit  plan  (that  is, 
if  the  creditor  and  seller  are  not  the  same  or 
related  persons),  extensions  by  the  creditor 
that  are  used  by  the  consumer  for  purchases 
from  third-party  sellers  are  considered  to  be 
the  same  as  cash  advances  for  purposes  of 
tendering  value  to  the  creditor,  even  though 
the  transaction  is  a  purchase  for  other 
purposes  under  the  regulation.  For  example, 
if  a  consumer  exercises  the  unexpired  right 
to  rescind  after  using  a  3-party  credit  card  for 
one  year,  the  consumer  would  tender  the 
amount  of  the  purchase  price  for  the  items 
charged  to  the  account,  rather  than  tendering 
the  items  themselves  to  the  creditor. 

2.  Reasonable  value.  If  returning  the 
property  would  be  extremely  burdensome  to 
the  consumer,  the  consumer  may  offer  the 
creditor  its  reasonable  value  rather  than 
returning  the  property  itself.  For  example,  if 
building  materials  have  already  been 
incorporated  into  the  consumer’s  dwelling, 
the  consumer  may  pay  their  reasonable 
value. 

Paragraph  15(d)(4). 

1.  Modifications.  The  procedures  outlined 
in  §  226.15(d)(2)  and  (3)  may  be  modified  by 
a  court.  For  example,  when  a  consumer  is  in 
bankruptcy  proceedings  and  prohibited  from 
returning  anything  to  the  creditor,  or  when 
the  equities  dictate,  a  modification  might  be 
made.  The  sequence  of  procedures  under 
§  226.15(d)(2)  and  (3),  or  a  court’s 
modification  of  those  procedures  under 
§  226.15(d)(4),  does  not  affect  a  consumer’s 
substantive  right  to  rescind  and  to  have  the 
loan  amount  adjusted  accordingly.  Where  the 
consumer’s  right  to  rescind  is  contested  by 
the  creditor,  a  court  would  normally 
determine  whether  the  consumer  has  a  right 
to  rescind  and  determine  the  amounts  owed 
before  establishing  the  procedures  for  the 
•  parties  to  tender  any  money  or  property.] 


►  l5  (d)(2)  Effects  of  rescission  after  the 
creditor  disburses  funds. 

15(d)(2)(i)  Effects  of  rescission  if  the 
parties  are  not  in  a  court  proceeding. 

1.  Effect  of  the  process.  The  process  set 
forth  in  §  226.15(d)(2)(i)  does  not  affect  the 
consumer’s  ability  to  seek  a  remedy  in  court, 
such  as  an  action  to  recover  damages  under 
section  130  of  the  act,  and/or  an  action  to 
seek  to  tender  in  installments.  In  addition,  a 
creditor’s  written  statement  as  described  in 
§  226.15(d)(2)(i)(B)  is  not  an  admission  by  the 
creditor  that  the  consumer’s  claim  is  a  valid 
exercise  of  the  right  to  rescind. 

15(d)(2)(i)(A)  Creditor’s  acknowledgment 
of  receipt. 

1.  Twenty-calendar-day  period.  The  20- 
calendar-day  period  begins  to  run  ft-om  the. 
date  the  creditor  receives  the  consumer’s 
notice.  The  creditor  is  deemed  to  have 
received  the  consumer’s  notice  of  rescission 
if  the  consumer  provides  the  notice  to  the 
servicer.  See  comment  15(a)(2)(ii)(B)-l. 
15(d)(2)(i)(E)  Creditor’s  written  statement. 

1.  Written  statement  regarding  tender  of 
money.  If  the  creditor  disbursed  money  to  the 
consumer,  then  the  creditor’s  written 
statement  must  state  the  amount  of  money 
that  the  creditor  will  accept  as  the 
consumer’s  tender.  For  example,  suppose  the 
principal  balance  owed  at  the  time  the 
creditor  received  the  consumer’s  notice  of 
rescission  was  $165,000,  the  costs  paid 
directly  by  the  consumer  at  closing  were 
$8,000,  and  the  consumer  made  interest 
payments  totaling  $20,000  from  the  date  of 
consummation  to  the  date  of  the  creditor’s 
receipt  of  the  consumer’s  notice  of  rescission. 
The  creditor’s  written  statement  could 
provide  that  the  acceptable  amount  of  tender 
is  $137,000,  or  some  amount  higher  or  lower 
than  that  amount. 

2.  Reasonable  date.  The  creditor  must 
provide  the  consumer  with  a  reasonable  date 
by  which  the  consumer  may  tender  the 
money  or  property  described  in  paragraph 
(d)(2)(i)(B)(l)  of  this  section.  For  example,  it 
would  be  reasonable  under  most 
circumstances  to  permit  the  consumer’s 
tender  within  60  days  of  the  creditor  mailing 
or  delivering  the  written  statement. 

3.  Tender  of  money  or  property.  For 
purposes  of  determining  whether  the 
consumer  should  tender  money  or  property, 
the  following  additional  rules  apply: 

i.  A  cash  advance  is  considered  money  for 
purposes  of  this  section  even  if  the  creditor 
knows  what  the  consumer  intends  to 
purchase  wdth  the  money. 

ii.  In  a  three-party  open-end  credit  plan 
(that  is,  if  the  creditor  and  seller  are  not  the 
same  or  related  persons),  extensions  by  the 
creditor  that  are  used  by  the  consumer  for 
purchases  from  third-party  sellers  are 
considered  to  be  the  same  as  cash  advances 
for  purposes  of  tendering  value  to  the 
creditor,  even  though  the  transaction  is  a 
purchase  for  other  purposes  under  the 
regulation.  For  example,  if  a  consumer 
exercises  the  unexpired  right  to  rescind  after 
using  a  three-party  credit  card  for  one  year, 
the  consumer  would  tender  the  amount  of 
the  purchase  price  for  the  items  charged  to 
the  account,  rather  than  tendering  the  items 
themselves  to  the  creditor. 

15(d)(2)(i)(C)  Consumer’s  response. 
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1.  Reasonable  value  of  propert}'.  If 
returning  the  property  would  be  extremely  ‘ ' 
burdensome  to  the  consumer,  the  consumer 
may  offer  the  creditor  its  reasonable  value 
rather  than  returning  the  property  itself.  For 
example,  if  aluminum  siding  has  already 
been  incorporated  into  the  consumer’s 
dwelling,  the  consumer  may  pay  its 
reasonable  value. 

2.  Location  for  tender  of  property.  At  the 
consumer’s  option,  property  may  be  tendered 
at  the  location  of  the  property.  For  example, 
if  aluminum  siding  or  windows  have  been 
delivered  to  the  consumer’s  home,  the 
consumer  may  tender  them  to  the  creditor  by 
making  them  available  for  pick-up  at  the 
home,  rather  than  physically  returning  them 
to  the  creditor’s  premises.  For  example,  if 
aluminum  siding  has  already  been 
incorporated  into  the  consumer’s  dwelling, 
the  consumer  may  pay  its  reasonable  value. 

15(d)(2)(i)(D)  Creditor’s  security  interest. 

1.  Extent  of  termination.  See  comment 
15(d)(l)(i)-2. 

2.  Reflection  of  security  interest 
termination.  See  comment  15(d){l)(ii)-3. 

15(d)(2)(ii)  Effects  of  rescission  in  a  court 
proceeding. 

1.  Valid  right  of  rescission.  The  procedures 
set  forth  in  §226.15(d)(2)(ii)  assume  that  the 
consumer’s  right  to  rescind  has  not  expired 
as  provided  in  §226.15(a)(3)(ii).  Thus,  if  the 
consumer  provides  a  notice  of  rescission 
more  than  three  years  after  consummation  of 
the  transaction,  then  the  consumer’s  right  to 
rescind  has  expired,  and  these  procedures  do 
not  apply.  See  §  226.15(a)(3)(ii)(A). 
15(d)(2)(ii)(A)  Consumer’s  obligation. 

1.  Tender  of  money.  If  the  creditor 
disbursed  money  to  the  consumer,  the 
consumer  shall  tender  to  the  creditor  the 
principal  balance  owed  at  the  time  the 
creditor  received  the  consumer’s  notice  of 
rescission  less  any  amounts  the  consumer 
has  given  to  the  creditor  or  a  third  party  in 
connection  with  the  transaction.  For 
example,  suppose  the  principal  balance  owed 
at  the  time  the  creditor  received  the 
consumer’s  notice  of  rescission  was 
$165,000,  the  costs  paid  directly  by  the 
consumer  at  closing  were  $8,000,  and  the 
consumer  made  interest  payments  totaling 
$20,000  from  the  date  of  consummation  to 
the  date  the  creditor  received  the  consumer’s 
notice  of  rescission.  The  amount  of  the 
consumer’s  tender  would  be  $137,000.  This 
amount  may  be  reduced  by  any  amounts  for 
damages,  attorney’s  fees,  or  costs,  as  the  court 
may  determine. 

2.  Refunds  to  consumer.  See  comment 
15(d)(l)(ii)-l. 

3.  Amounts  not  refundable  to  consumer. 

For  purposes  of  §  226.15(d)(2)(ii)(A),  the  term 
any  amount  does  not  include  any  money 
given  by  the  consumer  to  a  third  party 
outside  of  the  credit  transaction,  such  as 
costs  the  consumer  incurred  for  a  building 
permit  or  for  a  zoning  variance.  Similarly,  the 
term  any  amount  does  not  apply  to  any 
money  or  property  given  by  the  creditor  to 
the  consumer. 

4.  Condition  of  consumer’s  tender.  There 
may  be  circumstances  where  the  consumer 
has  no  obligation  to  tender  and,  therefore,  the 
creditor’s  obligations  would  not  be 
conditioned  on  the  consumer’s  tender.  In  that 


case,  wdthin  20  calendar  da^s  after  'the 
creditor’s  receipt  of  a  consumer’s  notice  of  ‘ 
resci.ssion,  the  creditor  would  terminate  the 
security  interest  and  refund  any  amounts  the 
consumer  has  given  to  the  creditor  or  a  third  . 
party  in  connection  with  the  transaction. 

5.  Tender  of  money  or  property.  See 
comment  15(d)(2)(i)(B)-3. 

6.  Reasonable  value  of  property.  See 
comment  15(d)(2)(i)(C)-l. 

7.  Location  for  tender  of  property.  See 
comment  15(d)(2)(i)(C)-2. 

15(d)(2)(ii)(R)  Creditor’s  obligation. 

1.  Extent  of  termination.  See  comment 
15{d)(l)(i)-2. 

2.  Reflection  of  security  interest 
termination.  See  comment  15(d)(lKii)-3. 

15(d)(2)(ii)(C)  Judicial  modification. 

1.  Determination  of  the  consumer’s  right  to 
rescind.  The  sequence  of  procedures  under 
§§226.15(dK2)(iiKA)  and  (B),  or  a  court’s 
modification  of  those  procedures  under 

§  226.15(d)(2)(ii){C),  does  not  affect  a 
consumer’s  substantive  right  to  rescind  and 
to  have  the  loan  amount  adjusted 
accordingly.  Where  the  consumer’s  right  to 
rescind  is  contested  by  the  creditor,  a  court 
would  normally  determine  first  whether  the 
consumer’s  right  to  rescind  has  expired,  then 
the  amounts  owed  by  the  consumer  and  the 
creditor,  and  then  the  procedures  for  the 
consumer  to  tender  any  money  or  property. 

2.  Judicial  modification  of  procedures.  The 
procedures  outlined  in  §§  226.15{d)(2)(ii)(A) 
and  (B)  may  be  modified  by  a  court.  For 
example,  when  a  consumer  is  in  bankruptcy 
proceedings  and  prohibited  from  returning 
an5dhing  to  the  creditor,  or  when  the  equities 
dictate,  a  modification  might  be  made.  A 
court  may  modify  the  consumer’s  form  or 
manner  of  tender,  such  as  by  ordering 
payment  in  installments  or  by  approving  the 
parties’  agreement  to  an  alternative  form  of 
tender.-^ 

15(e)  Consumer’s  waiver  of  right  to  rescind. 

[1.  Need  for  waiver.  To  waive  the  right  to 
rescind,  the  consumer  must  have  a  bona  fide 
personal  financial  emergency  that  must  be 
met  before  the  end  of  the  rescission  period. 
The  existence  of  the  consumer’s  waiver  will 
not,  of  itself,  automatically  insulate  the 
creditor  from  liability  for  failing  to  provide 
the  right  of  rescission.] 

l2.  Procedure.  [To  waive  or 

modify  the  right  to  rescind,  the  consumer 
must  give  a  written  statement  that 
specifically  waives  or  modifies  the  right,  and 
also  includes  a  brief  description  of  the 
emergency.  Each  consumer  entitled  to 
rescind  must  sign  the  waiver  statement.  In  a 
transaction  involving  multiple  consumers, 
such  as  a  husband  and  wife  using  their  home 
as  collateral,  the  waiver  must  bear  the 
signatimes  of  both  spouses.  J^A  consumer 
may  modify  or  waive  the  right  to  rescind 
only  after  the  creditor  delivers  the  notice 
required  by  §  226.15(b)  and  the  disclosures 
required  by  §  226.6.  After  delivery  of  the 
required  notice  and  disclosures,  the 
consumer  may  waive  or  modify  the  right  to 
rescind  by  giving  the  creditor  a  dated,  written 
statement  that  specifically  w'aives  or  modifies 
the  right  and  describes  the  bona  fide  personal 
financial  emergency.  A  waiver  is  effective 
only  if  each  consumer  entitled  to  rescind ' 
signs  a  waiver  statement.  Where  thfere  arte 


multiple  consumers  entitled  to  rescind,  the 
consumers  may,  but  need  not,  sign  the  same 
waiver  statement,  ^ee  §,226.2(a)(ll)  to 
determine  which  natural  persons  are 
consumers  with  the  right  to  rescind. 

2.  Rona  fide  personal  financial  emergency. 
To  modify  or  waive  the  right  to  rescind,  there 
must  be  a  bona  fide  personal  finai\cial 
emergency  that  requires  di^ursenient  of  loan 
proceeds  before  the  end  of  the  rescission 
period.  Whether  there  is  a  bona  fide  personal 
financial  emergency  is  determined  by  the 
facts  surrounding  individual  circumstances. 

A  bona  fide  personal  financial  emergency 
typically,  but  not  always,  will  involve 
imminent  loss  of  or  harm  to  a  dwelling  or 
harm  to  the  health  or  safety  of  a  natural 
person.  A  waiver  is  not  effective  if  the 
consumer’s  statement  is  inconsistent  with 
facts  known  to  the  creditor.  The  following 
examples  describe  circumstances  that  are  and 
are  not  a  bona  fide  personal  financial 
emergency. 

i.  Examples — bona  fide  personal  financial 
emergency.  Examples  of  a  bona  fide  personal 
financial  emergency  include  the  following: 

A.  The  imminent  sale  of  the  consumer’s 
home  at  foreclosure,  where  the  foreclosure 
sale  will  proceed  unless  the  loan  proceeds 
are  made  available  to  the  consumer  during 
the  rescission  period. 

B.  The  need  for  loan  proceeds  to  fund 
immediate  repairs  to  ensure  that  a  dwelling 
is  habitable,  such  as  structural  repairs  needed 
due  to  storm  damage,  where  loan  proceeds 
are  needed  during  the  rescission  period  to 
pay  for  the  repairs. 

C.  The  imminent  need  for  health  care 
services,  such  as  in-home  nursing  care  for  a 
patient  recently  discharged  fr’om  the  hospital, 
where  loan  proceeds  are  needed  during  the 
rescission  period  to  obtain  the  services. 

a.  Examples — not  a  bona  fide  personal 
financial  emergency.  Examples  of 
circumstances  that  are  not  a  bona  fide 
personal  financial  emergency  include  the 
following: 

A.  The  consumer’s  desire  to  purchase 
goods  or  services  not  needed  on  an 
emergency  basis,  even  though  the  price  may 
increase  if  purchased  after  the  rescission 
.period. 

B.  The  consumer’s  desire  to  invest 
immediately  in  a  financial  product,  such  as 
purchasing  securities. 

Hi.  Consumer’s  waiver  statement 
inconsistent  with  facts.  The  conditions  for  a 
waiver  are  not  met  where  the  consumer’s 
waiver  statement  is  inconsistent  with  facts 
known  to  the  creditor.  For  example,  the 
conditions  for  a  waiver  are  not  met  where  the 
consumer’s  waiver  statement  states  that  loan 
proceeds  are  needed  during  the  rescission 
period  to  abate  flooding  in  a  consumer’s 
basement,  but  the  creditor  is  aw^are  that  there 
is  no  flooding."^ 

***** 

Section  226.16 — Advertising 
***** 

16(d)  Additional  requirements  for  home- 
equity  plans. 

***** 

5.  Promotional  rates  and  payments  in 
advertisements  for  home-eqility  plans. 
Section  226.‘l6(d)(6)  requires  additional 
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disclosures  for  promotional  rates  or 
payments. 

i.  Variable-rate  plans.  In  advertisements  for 
variable-rate  plans,  if  the  advertised  annual 
percentage  rate  is  based  on  [(or  the 
advertised  payment  is  derived  from)]  the 
index  and  margin  that  will  be  used  to  make 
rate  [(or  payment)]  adjustments  over  the 
term  of  the  [loan]  ►  plan  then  there  is 
no  promotional  rate[  or  promotional 
payment].  If,  however,  the  advertised  annual 
percentage  rate  is  not  based  on  [(or  the 
advertised  payment  is  not  derived  from)]  the 
index  and  margin  that  will  be  used  to  make 
rate  [(or  payment)]  adjustments,  and  a 
reasonably  current  application  of  the  index 
and  margin  would  result  in  a  higher  annual 
percentage  rate  [(or,  given  an  assumed 
balance,  a  higher  payment)]  then  there  is  a 
promotional  rate[  or  promotional  payment]. 
►  If  the  advertised  payment  is  the  same  as 
other  minimum  payments  under  the  plan 
derived  by  applying  a  reasonably  current 
index  and  margin  and  given  an  assumed 
balance,  then  there  is  no  promotional 
payment.  If,  however,  the  advertised 
payment  is  less  than  other  minimum 
payments  under  the  plan  based  on  the  same 
assumptions,  then  there  is  a  promotional 
payment.  For  example,  if  the  advertised 
payment  is  an  interest-only  payment 
applicable  during  the  draw  period,  and 
minimum  payments  during  the  repayment 
period  will  be  higher  because  they  are  based 
on  a  schedule  that  fully  amortizes  the 
outstanding  balance  by  the  end  of  the 
repayment  period,  or  there  is  no  repayment 
period  and  a  balloon  payment  would  result 
at  the  end  of  the  draw  period,  then  the 
advertised  payment  is  a  promotional 
payment. 

ii.  'Equal  prominence,  close  proximity. 
Information  required  to  be  disclosed  in 

§  226.16(d)(6)(ii)  that  is  immediately  next  to 
or  directly  above  or  below  the  promotional 
rate  or  payment  (but  not  in  a  footnote)  is 
deemed  to  be  closely  proximate  to  the  listing. 
Information  required  to  be  disclosed  in 
§  226.16(d)(6)(ii)  that  is  in  the  same  type  size 
as  the  promotional  rate  or  payment  is 
deemed  to  be  equally  prominent. 

iii.  Amounts  and  time  periods  of  payments. 
Section  226.16(d)(6)(ii)(C)  requires  disclosure 
of  the  amount  and  time  periods  of  any 
payments  that  will  apply  under  the  plan. 

This  section  may  require  disclosure  of 
several  payment  amounts,  including  any 
balloon  payment.  For  example,  if  an 
advertisement  for  a  home-equity  plan  offers 

a  $100,000  five-year  line  of  credit  and 
assumes  that  the  entire  line  is  drawn 
resulting  in  a  minimum  payment  of  $800  per 
month  for  the  first  six  months,  increasing  to 
$1,000  per  month  after  month  six,  followed 
by  a  $50,000  balloon  payment  after  five 
years,  the  advertisement  must  disclose  the 
amount  and  time  period  of  each  of  the  two 
monthly  payment  streams,  as  well  as  the 
amount  and  timing  of  the  balloon  payment, 
with  equal  prominence  and  in  close 
proximity  to  the  promotional  payment. 
However,  if  the  final  payment  could  not  be 
more  than  twice  the  amount.of  other 
minimum  payments,  the  final  payment  need 
not  be  disclosed.  ►  In  another  example,  if 
an  advertisement  for  a  home-equity  plan 


offers  a  $100,000  line  of  credit  with  a  10-year 
draw  period  and  a  10-year  repayment  period 
and  assumes  that  the  entire  line  is  drawn 
resulting  in  an  interest-only  minimum 
payment  of  $300  per  month  during  the  draw 
period,  increasing  to  $750  per  month  during 
the  repayment  period,  the  advertisement 
must  disclose  the  amount  and  time  period  of 
each  of  the  two  monthly  payment  streams, 
with  equal  prominence  and  in  close 
proximity  to  the  promotional  payment. 

iv.  IPIans  other  than  variable-rate  plans} 
^Additional  draw  -M.  [For  a  plan  other  than 
a  variable-rate  plan,  if]  ►  If  an  advertised 
payment  is  calculated  in  the  same  way  as 
other  payments  based  on  an  assumed 
balance,  the  fact  that  the  minimum  payment 
could  increase  [solely]  if  the  consumer  made 
an  additional  draw  does  not  make  the 
payment  a  promotional  payment.  For 
example,  if  a  payment  of  $500  results  from 
an  assumed  $10,000  draw,  and  the  payment 
would  increase  to  $1 ,000  if  the  consumer 
made  an  additional  $10,000  draw,  the 
payment  is  not  a  promotional  payment. 

V.  Conversion  option.  Some  home-equity 
plans  permit  the  consumer  to  repay  all  or 
part  of  the  balance  during  the  draw  period  at 
a  fixed  rate  (rather  than  a  variable  rate)  and 
over  a  specified  time  period.  The  fixed-rate 
conversion  option  does  not,  by  itself,  make 
the  rate  or  payment  that  would  apply  if  the 
consumer  exercised  the  fixed-rate  conversion 
option  a  promotional  rate  or  payment. 

vi.  Preferred-rate  provisions.  Some  home- 
equity  plans  contain  a  preferred-rate 
provision,  where  the  rate  will  increase  upon 
the  occurrence  of  some  event,  such  as  the 
consumer-employee  leaving  the  creditor’s 
employ,  the  consumer  closing  an  existing 
deposit  account  with  the  creditor,  or  the 
consumer  revoking  an  election  to  make 
automated  payments.  A  preferred-rate 
provision  does  not,  by  itself,  make  the  rate 
or  payment  under  the  preferred-rate 
provision  a  promotional  rate  or  payment. 
***** 

►  10.  Comparisons  in  advertisements.  The 
requirements  of  §  226.16(d)(8)  apply  to  all 
advertisements  for  home-equity  plans, 
including  radio  and  television 
advertisements.  A  comparison  includes  a 
claim  about  the  amount  a  consumer  may  save 
under  the  advertised  plan.  For  example,  a 
statement  such  as:  “Save  $400  per  month  on 
a  balance  of  $35,000,”  constitutes  an  implied 
comparison  between  the  advertised  plan’s 
payment  and  a  consumer’s  actual  or 
hypothetical  payment  under  alternative 
credit  plans. 

11.  Variable-rate  plans.  The  requirements 
of  §  226.16(d)(8)  apply  to  comparisons  in 
advertisements  for  variable-rate  plans  even  if 
the  payments  or  rates  shown  for  the 
advertised  plan  are  not  promotional 
payments  or  rates,  as  defined  in 

§  226.16(d)(6)(i).  In  this  case,  the  payment  or 
rate  may  not  be  available  for  the  full  term  of 
the  plan  because  the  rate  may  vary  in 
accordance  with  the  index. 

12.  Misleading  claims  of  debt  elimination. 
The  prohibition  in  §  226.16(d)(ll)  against 
misleading  claims  of  debt  elimination  or 
waiver  or  forgiveness  does  not  apply  to 
legitimate  statements  that  the  advertised 
product  may  reduce  debt  payments. 


consolidate  debts,  or  shorten  the  term  of  the 
debt.  Examples  of  misleading  claims  of  debt 
elimination  or  waiver  or  forgiveness  of  loan 
terms  with,  or  obligations  to,  another  creditor 
of  debt  include:  “Get  out  of  debt;”  “Tcike 
advantage  of  this  great  deal  to  get  rid  of  all 
your  debt;”  “Celebrate  life,  debt-free;”  and 
“[Name  of  home-equity  plan]  gives  you  an 
easy-to-follow  plan  for  being  debt-free.” 
***** 

Subpart  C — Closed-End  Credit 

Section  226. 1 7 — General  Disclosure 
Requirements 

■k  it  h  it  Ic 

17(c)  Basis  of  disclosures  and  use  of 
estimates. 

***** 

Paragraph  17(c)(1). 
***** 

[14.  Reverse  mortgages.  Reverse  mortgages, 
also  known  as  reverse  annuity  or  home 
equity  conversion  mortgages,  typically 
involve  the  disbursement  of  monthly 
advances  to  the  consumer  for  a  fixed  period 
or  until  the  occurrence  of  an  event  such  as 
the  consumer’s  death.  Repayment  of  the  loan 
(generally  a  single  payment  of  principal  and 
accrued  interest)  may  be  required  to  be  made 
at  the  end  of  the  disbursements  or,  for 
example,  upon  the  death  of  the  consumer.  In 
disclosing  these  transactions,  creditors  must 
apply  the  following  rules,  as  applicable: 

•  If  the  reverse  mortgage  has  a  specified 
period  for  disbursements  but  repayment  is 
due  only  upon  the  occurrence  of  a  future 
event  such  as  the  death  of  the  consumer,  the 
creditor  must  assume  that  disbursements  will 
be  made  until  they  are  scheduled  to  end.  The 
creditor  must  assume  repayment  will  occur 
when  disbursements  end  (or  within  a  period 
following  the  final  disbursement  which  is  not 
longer  than  the  regular  interval  between 
disbursements).  This  assumption  should  be 
used  even  though  repayment  may  occur 
before  or  after  the  disbursements  are 
scheduled  to  end.  In  such  cases,  the  creditor 
may  include  a  statement  such  as  “The 
disclosures  assume  that  you  will  repay  the 
loan  at  the  time  our  payments  to  you  end.  As 
provided  in  your  agreement,  your  repayment 
may  be  required  at  a  different  time.” 

•  If  the  reverse  mortgage  has  neither  a 
specified  period  for  disbursements  nor  a 
specified  repayment  date  and  these  terms 
will  be  determined  solely  by  reference  to 
future  events  including  the  consumer’s 
death,  the  creditor  may  assume  that  the 
disbursements  will  end  upon  the  consumer’s 
death  (estimated  by  using  actuarial  tables,  for 
example)  and  that  repayment  will  be 
required  at  the  same  time  (or  within  a  period 
following  the  date  of  the  final  disbursement 
which  is  not  longer  than  the  regular  interval 
for  disbursements).  Alternatively,  the 
creditor  may  base  the  disclosures  upon 
another  future  event  it  estimates  will  be  most 
likely  to  occur  first.  (If  terms  will  be 
determined  by, reference  to  future  events 
which  do  not  include  the  consumer’s  death, 
the  creditor  must  base  the  disclosures  upon 
the  occurrence  of  the  event  estimated  to  be 
most  likely  to  occur  first.) 

•  In  making  the  disclosures,  the  creditor 
must  assume  that  all  disbursements  and 
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accrued  interest  will  be  paid  by  the 
consumer.  For  example,  if  the  note  has  a 
nonrecourse  provision  providing  that  the 
consumer  is  not  obligated  for  an  amount 
greater  than  the  value  of  the  house,  the 
creditor  must  nonetheless  assume  that  the 
full  amount  to  be  disbursed  will  be  repaid. 

In  this  case,  however,  the  creditor  may 
include  a  statement  such  as  “The  disclosmes 
assume  full  repayment  of  the  amoimt 
advanced  plus  accrued  interest,  although  the 
amount  you  may  be  required  to  pay  is  limited 
by  your  agreement.” 

•  Some  reverse  mortgages  provide  that 
some  or  all  of  the  appreciation  in  the  value 
of  the  property  will  be  shared  between  the 
consumer  and  the  creditor.  Such  loans  are 
considered  variable-rate  mortgages,  as 
described  in  comment  17(c)(l)-ll,  and  the 
appreciation  feature  must  be  disclosed  in 
accordance  with  §  226.18(0(1).  If  the  reverse 
mortgage  has  a  variable  interest  rate,  is 
written  for  a  term  greater  than  one  year,  and 
is  secured  by  the  consumer’s  principal 
dwelling,  the  shared  appreciation  feature 
must  be  described  under  §  226.19(b)(2)(vii).] 

ic  It  1c  it  tc 

1 7(dhMuItiple  creditors;  multiple 
consumers. 

***** 

2.  Multiple  consumers.  When  two 
consumers  are  joint  obligors  with  primary 
liability  on  an  obligation,  the  disclosures  may 
be  given  to  either  one  of  them.  If  one 
consumer  is  merely  a  surety  or  guarantor,  the 
disclosures  must  be  given  to  the  principal  ► 
obligor  [debtor].  In  rescindable 
transactions,  however,  separate  disclosures 
must  be  given  to  each  consumer  who  has  the 
right  to  rescind  under  §  226.23,  [although 
the]  ►  except  that: 

i.  The  disclosures  required  under 
§  226.19(b)  need  only  be  provided  to  the 
consumer  who  expresses  an  interest  in  a 
variable-rate  loan  program. 

►ii.  The  disclosures  required  under 
§  226.19(a)  need  only  be  provided  to  one 
consumer  who  will  have  primary  liability  on 
the  obligation.  Material  disclosures  under 
§  226.23(a)(5)  and  the  notice  of  the  right  to 
rescind  required  by  §  226.23(b),  however, 
must  be  given  before  consummation  to  each 
consumer  who  has  the  right  to  rescind, 
including  any  such  consumer  who  is  not  an 
obligor.  See  §§226.2(a)(ll),  226.17(b), 
226.23(b).  ◄ 

***** 

1 7(f)  Early  disclosures. 
***** 

Paragraph  17(f)(2). 

1.  Irregular  transactions.  For  purposes  of 
this  paragraph,  a  transaction  is  deemed  to  be 
“irregular”  according  to  the  definition  in 
[footnote  46  of|  §  226.22(a)(3). 
***** 

Section  226.18 — Content  of  Disclosures 
***** 

18(k)  Prepayment. 
***** 

Paragraph  18(k)(l). 

1.  Penalty.  [This]  ►  Section  226.18(k)(l) 
applies  only  to  those  transactions  in 
which  the  interest  calculation  takes  account 


of  all  scheduled  reductions  in  principal,  as 
well  as  transactions  in  which  interest 
calculations  are  made  daily.  The  term 
penalty  as  used  here  encompasses  only  those 
charges  that  are  assessed  strictly  because  of 
the  prepayment  in  full  of  a  simple-interest 
obligation,  as  an  addition  to  all  other 
amounts.  Items  which  are  penalties  include, 
for  example: 

[•  Interest  charges  for  any  period  after 
prepayment  in  full  is  made.]  ►i.  Charges 
determined  by  treating  the  loan  balance  as 
outstanding  for  a  period  after  prepayment  in 
full  and  applying  the  interest  rate  to  such 
“balance,”  even  if  the  charge  results  from  the 
interest  accrual  amortization  method  used  on 
the  transaction.  “Interest  accrual 
amortization”  refers  to  the  method  by  which 
the  amount  of  interest  due  for  each  period 
(e.g.,  month)  in  a  transaction’s  term  is 
determined.  For  example,  “monthly  interest 
accrual  amortization”  treats  each  payment  as 
made  on  the  scheduled,  monthly  due  date 
even  if  it  is  actually  paid  early  or  late  (until 
the  expiration  of  a  grace  period).  Thus,  under 
monthly  interest  accrual  amortization,  if  the 
amount  of  interest  due  on  May  1  for  the 
preceding  month  of  April  is  $3000,  the 
creditor  will  require  payment  of  $3000  in 
interest  whether  the  payment  is  made  on 
April  20,  on  May  1,  or  on  May  10.  In  this 
example,  if  the  interest  charged  for  the  month 
of  April  upon  prepayment  in  full  on  April  20 
is  $3000,  the  charge  constitutes  a  prepayment 
penalty  of  $1000  because  the  amount  of 
interest  actually  earned  through  April  20  is 
only  $2000.  (See  the  commentary  to 
§  226.17(a)(1)  regarding  disclosure  of 
[interest]  ►  such  chaises  assessed  for 
periods  after  prepayment  in  full  as  directly 
related  information  ►,  for  transactions  not 
seemed  by  real  property  or  a  dwelling  -^.l 

[•]  ►ii.  A  minimum  finance  charge  in 
a  simple-interest  transaction.  (See  the 
commentary  to  §  226.17(a)(1)  regarding  the 
■  disclosure  of  a  minimum  frnance  charge  as 
directly  related  information.)  Items  which  are 
not  penalties  include,  for  example,  loan 
guarantee  fees. 

***** 

Section  226.19 — {.Certain  Mortgage  and 
Variable-Rate  Transactions.i  ►  Early 
Disclosures  and  Adjustable-rate  Disclosures 
for  Transactions  Secured  by  Real  Property  or 
a  Dwelling.-^ 

1.  Coverage.  Section  226.19  applies  to 
transactions  secured  by  real  property  or  a 
dwelling,  other  than  home  equity  lines  of 
credit  subject  to  §  226.5b.  Creditors  must 
make  the  disclosures  required  by  §  226.19 
even  if  the  transaction  is  not  subject  to  the 
Real  Estate  Settlement  Procedures  Act 
(RESPA),  12  U.S.C.  2602  et  seq.,  and  its 
implementing  Regulation  X,  24  CFR  3500.1  et 
seq.,  administered  by  the  U.S.  Department  of 
Housing  and  Urban  Development.  For 
example,  disclosures  are  required  for 
construction  loans  that  are  not  covered  by 
RESPA  or  Regulation  X  because  they  are  not 
considered  “federally  related  mortgage 
loans.”  See  12  U.S.C.  2602(1);  15  CFR 
3500.2(b).  However,  §  226.19  only  applies  to 
transactions  that  are  offered  or  extended  to  a 
consumer  primarily  for  personal,  family,  or 
household  purposes,  even  if  the  transartions 


are  secured  by  real  property  or  a  dwelling. 
TILA  and  Regulation  Z  do  not  apply  to 
transactions  that  are  primarily  for  business, 
commercial,  or  agricultural  purposes.  See  15 
U.S.C.  1603(1):  §  226.3(a)(2).  See  also 
§226.2(a)(12)  and  (b)(2).  Section  226.19(a)(4) 
contains  special  disclosure  timing 
requirements  for  mortgage  transactions 
secured  by  a  consumer’s  interest  in  a 
timeshare  plan  described  in  11  U.S.C. 
101(53(D)). 

19(a)  Mortgage  transactions. 

1.  Multiple  consumers.  For  a  discussion  of 
how  to  determine  to  which  consumers 
creditors  must  provide  the  disclosures 
required  under  §  226.19(a),  see  comment 
17(d)-2.^ 

►  Paragraph  19(a)(1) 

19(a)(l)(i)  Time  oft^  good  faith  estimates 
of disclosure  ►s 

[1.  Coverage.  This  section  requires  early 
disclosure  of  credit  terms  in  mortgage 
transactions  that  are  secured  by  a  consumer’s 
dwelling  (other  than  home  equity  lines  of 
credit  subject  to  §  226.5b  or  mortgage 
transactions  secured  by  an  interest  in  a 
timeshare  plan)  that  are  also  subject  to  the 
Real  Estate  Settlement  Procedures  Act 
(RESPA)  and  its  implementing  Regulation  X, 
administered  by  the  Department  of  Housing 
and  Urban  Development  (HUD).  To  be 
covered  by  §  226.19,  a  transaction  must  be  a 
Federally  related  mortgage  loan  under 
RESPA.  “Federally  related  mortgage  loan”  is 
defined  under  RESPA  (12  U.S.C.  2602)  and 
Regulation  X  (24  CFR  3500.2),  and  is  subject 
to  any  interpretations  by  HUD.] 

[2.]^1.'^  Timing  and  use  of  estimates. 
The  disclosures  required  by  §226.19(a)(l)(i) 
must  be  delivered  or  mailed  not  later  than 
three  business  days  after  the  creditor  receives 
the  consumer’s  written  application.  The 
general  definition  of  “business  day”  in 
§  226.2(a)(6) — a  day  on  which  the  creditor’s 
offices  are  open  to  the  public  for 
substantially  all  of  its  business  functions — is 
used  for  purposes  of  §  226.19(a)(l)(i).  See 
comment  2(a)(6)— 1.  This  general  definition  is 
consistent  with  the  definition  of  “business 
day”  in  HUD’s  Regulation  X — a  day  on  which 
the  creditor’s  offices  are  open  to  the  public 
for  carrying  on  substantially  all  of  its 
business  functions.  See  24  CFR  3500.2. 
Accordingly,  the  three-business-day  period 
in  §  226.19(a)(l)(i)  for  making  early 
disclosures  coincides  with  the  time  period 
within  which  creditors  [subject  to  RESPA] 
must  provide  good  faith  estimates  of 
settlement  costs  ►for  transactions  subject  to 
RESPA-^.  If  the  creditor  does  not  know  the 
precise  credit  terms,  the  creditor  must  base 
the  disclosures  ►required  by 
§  226.19(a)(l)(i)-^  on  the  best  information 
reasonably  available  and  indicate  that  the 
disclosures  are  estimates  under 
§  226.17(c)(2).  If  many  of  the  disclosures  are 
estimates,  the  creditor  may  include  a 
statement  to  that  effect  (such  as  “all 
numerical  disclosures  [except  the  late- 
payment  disclosure]  are  estimates”)  instead 
of  separately  labeling  each  estimate.  In  the 
alternative,  the  creditor  may  label  as  an 
estimate  only  the  items  primarily  affected  by 
unknown  information.  (See  the  commentary 
to  §  226.17(c)(2).)  The  creditor  may  provide 
explanatory  material  concerning  the 
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estimates  and  the  contingencies  that  may 
affect  the  actual  terms,  in  accordance  with 
the  commentary  to  §  226.17(a)(l)[.]^and 
§  226.37.  The  disclosures  required  by 
§  226.19(a)(2)  may  not  contain  estimates, 
however,  with  limited  exceptions.  See  the 
commentary  on  §  226.19(a)(2)  for  a 
discussion  of  limitations  on  estimates  in 
disclosures  made  under  that  subsection.*^ 

[3.]^2^  Written  application.  Creditors 
may  rely  on  RESPA  and  Regulation  X 
(including  any  interpretations  issued  by 
HUD)  in  deciding  whether  a  “written 
application”  has  been  received.  In  general. 
Regulation  X  defines  an  “application”  to 
mean  the  submission  of  a  borrower’s 
financial  information  in  anticipation  of  a 
credit  decision  relating  to  a  federally-related 
mortgage  loan.  See  24  CFR  3500.2(b). 
►Creditors  may  rely  on  RESPA  and 
Regulation  X  even  for  a  transaction  not 
subject  to  RESPA.-^An  application  is 
received  when  it  reaches  the  creditor  in  any 
of  the  ways  applications  are  normally 
transmitted — by  mail,  hand  delivery,  or 
through  an  intermediary  agent  or  broker.  (See 
[comment  19(b)-3]^the  commentary  on 
§  226.19(d)(3)-^  for  guidance  in  determining 
whether  or  not  the  transaction  involves  an 
intermediary  agent  or  broker.)  If  an 
application  reaches  the  creditor  through  an 
intermediary  agent  or  broker,  the  application 
is  received  when  it  reaches  the  creditor, 
rather  than  when  it  reaches  the  agent  or 
broker. 

[4.  J^3.-^  Denied  or  withdrawn 
application.  The  creditor  may  determine 
within  the  three-business-day  period  that  the 
application  will  not  or  cannot  be  approved 
on  the  terms  requested,  as,  for  example, 
when  a  consumer  applies  for  a  type  or 
amount  of  credit  that  the  creditor  does  not 
offer,  or  the  consumer’s  application  cannot 
be  approved  for  some  other  reason.  In  that 
case,  or  if  the  consumer  withdraws  the 
application  within  the  three-business-day 
waiting  period,  the  creditor  need  not  make 
the  disclosures  under  this  section.  If  the 
creditor  fails  to  provide  early  disclosures  and 
the  transaction  is  later  consummated  on  the 
original  terms,  the  creditor  will  be  in 
violation  of  this  provision.  If,  however,  the 
consumer  amends  the  application  because  of 
the  creditor’s  unwillingness  to  approve  it  on 
its  original  terms,  no  violation  occurs  for  not 
providing  disclosures  based  on  the  original 
terms.  But  the  amended  application  is  a  new 
application  subject  to  §  226.19(a)(l)(i). 

[5.]^4.*<<  Itemization  of  amount 
financed.  In  many  mortgage  transactions 
►subject  to  RESPA*^,  the  itemization  of  the 
amount  financed  required  by 
[§  226.18(c)]^§  226.38(j)^  will  contain 
items,  such  as  origination  fees  or  points,  that 
also  must  be  disclosed  as  part  of  the  good 
faith  estimates  of  settlement  costs  required 
under  RESPA.  Creditors  furnishing  the 
RESPA  good  faith  estimates  need  not  give 
consumers  any  itemization  of  the  amount 
financed^,  whether  or  not  a  transaction  is 
subject  to  RESPA-^. 

19(a)(l)(ii)  Imposition  of  fees. 

1.  Timing  of  fees.  The  consumer  must 
receive  the  disclosures  required  by  this 
section  before  paying  or  incurring  any  fee 
imposed  by  a  creditor  or  other  person  in 


connection  with  the  consumer’s  application 
for  a  mortgage  transaction  that  is  subject  to 
§  226.19(a)(l)(i),  except  as  provided  in 
§  226.19(a)(l)(iii).  ►(Under 
§  226.19(a)(l)(iv),  fees  paid  after  the 
consumer  receives  disclosures  must  be 
refundable  for  three  business  days  after  the 
consumer  receives  those  disclosures.)*^  If 
the  creditor  delivers  the  disclosures  to  the 
consumer  in  person,  a  fee  may  be  imposed 
anytime  after  delivery.  If  the  creditor  places 
the  disclosures  in  the  mail,  the  creditor  may 
impose  a  fee  after  the  consumer  receives  the 
disclosures  or,  in  all  cases,  after  midnight  [on 
the  third  business  day)  following  ►the  third 
business  day  after^  mailing  of  the 
disclosures.  ►Creditors  that  use  electronic 
mail  or  a  courier  to  provide  disclosures  may 
also  follow  this  approach.  Whatever  method 
is  used  to  provide  disclosures,  creditors  may 
rely  on  documentation  of  receipt  in 
determining  when  a  fee  may  be  imposed. "<1 
For  purposes  of  §  226.19(a)(l)(ii),  the  term 
“business  day”  means  all  calendar  days 
except  Sundays  and  legal  public  holidays 
referred  to  in  §  226.2(a)(6).  See 
[C]^c*^omment  2(a)(6)-2.  For  example, 
assuming  that  there  are  no  intervening  legal 
public  holidays,  a  creditor  that  receives  the 
consumer’s  written  application  on  Monday 
and  mails  the  early  mortgage  loan  disclosure 
on  Tuesday  may  impose  a  fee  on  the 
con.sumer  [after  midnight  on  Friday.  J^on 
Saturday*^. 

2.  Fees  restricted.  A  creditor  or  other 
person  may  not  impose  any  fee,  such  as  for 
an  appraisal,  underwriting,  or  broker 
services,  until  the  consumer  has  received  the 
disclosures  required  by  §  226.19(a)(l)(i). 

[The  onlyl^An-^  exception  to  the  fee 
restriction  allows  the  creditor  or  other  person 
to  impose  a  bona  fide  and  reasonable  fee  for 
obtaining  a  consumer’s  credit  history,  such  as 
for  a  credit  report(s).  ►See 

§  226.19(a)(l)(iii).-^  Further,  if  housing  or 
credit  counseling  is  required  by  applicable 
law,  a  bona  fide  and  reasonable  charge 
imposed  by  a  counselor  or  counseling  agency 
for  such  counseling  is  not  a  “fee”  for 
purposes  of  §  226.19(a)(l)(ii).  See 
§226.19(a)(l)(v).^ 

3.  Collection  of  fees.  A  creditor  complies 
with  §  226.19(a)(l)(ii)  if — 

i.  The  creditor  receives  a  consumer’s 
written  application  directly  from  the 
consumer  and  does  not  collect  any  fee,  other 
than  a  fee  for  obtaining  a  consumer’s  credit 
history,  until  the  consumer  receives  the  early 
mortgage  loan  disclosure. 

ii.  A  third  party  submits  a  consumer’s 
written  application  to  a  creditor  and  both  the 
creditor  and  third  party  do  not  collect  any 
fee,  other  than  a  fee  for  obtaining  a 
consumer’s  credit  history,  until  the  consumer 
receives  the  early  mortgage  loan  disclosure 
from  the  creditor. 

iii.  A  third  party  submits  a  consumer’s 
written  application  to  a 
[secondjl^subsequent*^  creditor  following 
a  prior  creditor’s  denial  of  an  application 
made  by  the  same  consumer  (or  following  the 
consumer’s  withdrawal),  and,  if  a  fee  already 
has  been  assessed,  the  new  creditor  or  third 
party  does  not  collect  or  impose  any 
additional  fee^,  other  than  a  fee  for 
obtaining  a  consumer’s  credit  history,-^  until 


the  consumer  receives  an  early  mortgage  loan 
disclosure  from  the  new  creditor. 

►4.  Examples.  Under  §  226.19(a)(l)(ii), 
neither  a  creditor  nor  any  other  person  may 
impose  a  fee  on  a  consumer  in  connection 
with  the  consumer’s  application  for  a 
mortgage  transaction  before  the  consumer  has 
received  the  disclosures  required  by 
§  226.19(a)(l)(i)  to  be  provided  within  three 
business  days  after  the  creditor  receives  the 
consumer’s  application.  A  fee  is  imposed  in 
violation  of  §  226.19(a)(l)(ii)  if,  before  a 
consumer  receives  the  early  disclosures 
required  hy  §  226.19(a)(l)(il,  the  consumer  is 
obligated  to  pay  a  fee  or  the  consumer  pays 
a  fee,  even  if  the  fee  is  refundable.  For 
example,  a  fee  is  imposed  if  a  creditor  takes 
the  consumer’s  check  for  payment,  whether 
or  not  the  check  is  post-dated  and/or  the 
creditor  agrees  to  wait  to  until  the  consumer 
receives  the  disclosures  required  by 
§  226.19(a)(l)(i)  to  deposit  the  check.  For 
further  example,  a  fee  is  imposed  if  a  creditor 
uses  the  consumer’s  credit  card  or  debit  card 
to  initiate  payment  or  places  a  hold  on  the 
consumer’s  account.  A  fee  is  not  imposed, 
however,  if  a  creditor  or  other  person  takes 
a  number,  code,  or  other  information  that 
identifies  a  consumer’s  account  before  a 
consumer  receives  the  disclosures  required 
by  §  226.19(a)(l)(i),  for  example,  on  an 
application  form,  but  does  not  use  the 
information  to  initiate  payment  from  or  place 
a  hold  on  the  account  until  after  the 
consumer  receives  those  disclosures. 

5.  Reverse  mortgages  subject  to  §226.33. 
Under  §  226.19(a)(l)(ii),  fees  generally  may 
be  imposed  after  a  consumer  receives  the 
disclosures  required  by  §  226.19(a)(l)(i). 
However,  under  §  226.19(a)(l)(iv),  a 
nonrefundable  fee  may  not  be  imposed 
within  three  business  days  after  a  consumer 
receives  the  early  disclosures.  For  reverse 
mortgages  subject  to  §§  226.19  and  226.33, 
moreover,  creditors  and  other  persons  also 
must  comply  with  the  restriction  on 
imposing  a  nonrefundable  fee  within  three 
business  days  after  a  consumer  completes 
required  counseling,  under  §  226.40(b)(2). 

See  comment  40(b)(2)(i)— 4.i.-^ 

19(a)(l )(iii)  Exception  to  fee  restriction. 

1.  Requirements.  A  creditor  or  other  person 
may  impose  a  fee  before  the  consumer 
receives  the  required  disclosures  if  it  is  for 
obtaining  the  consumer’s  credit  history,  such 
as  by  purchasing  a  credit  report(s)  on  the 
consumer.  The  fee  also  must  be  bona  fide 
and  reasonable  in  amount.  For  example,  a 
creditor  may  collect  a  fee  for  obtaining  a 
credit  report(s)  if  it  is  in  the  creditor’s 
ordinary  course  of  business  to  obtain  a  credit 
report(s).  If  the  criteria  in  §226.19(a)(l)(iii) 
are  met,  the  creditor  may  describe  or  refer  to 
this  fee,  for  example,  as  an  “application  fee.” 

^19(a)(l)(ivj  Imposition  of 
nonrefundable  fees. 

1.  Easiness  day.  For  purposes  of 
§226.19(a)(l)(iv),  the  term  “business  day” 
means  all  calendar  days  except  Sundays  and 
the  legal  public  holidays  referred  to  in 

§  226.2(a)(6).  See  comment  2(a)(6)-2. 

2.  Refund  period.  A  fee  may  be  imposed 
after  the  consumer  receives  the  disclosures 
required  under  §  226.19(a)(l)(i)  and  before 
the  expiration  of  three  business  days,  but  the 
fee  must  be  refunded  if,  within  three 


r 


58758  Federal  Register/ Vol.  75,  No.  185 /Friday,  September  24,  2010 / Proposed  Rules 


business  days  after  receiving  the  required 
information,  the  consumer  decides  not  to 
enter  into  a  loan  agreement  and  requests  a 
refund.  (A  notice  of  the  right  to  receive  a 
refund  is  provided  in  the  publication  entitled 
“Key  Questions  to  Ask  About  Your 
Mortgage,”  which  must  be  provided  at  the 
time  an  application  form  is  provided  to  the 
consumer  or  before  the  consumer  pays  a 
nonrefundable  fee,  whichever  is  earlier.  See 
§  226.19(c).)  A  creditor  or  other  person  may, 
but  need  not,  rely  on  the  presumption  that 
a  consumer  receives  those  disclosures  three 
business  days  after  they  are  mailed  to  the 
consumer  or  delivered  to  the  consumer  by 
means  other  than  delivery  in  person.  See 
§226.19(a)(l)(ii)  and  comment  19(a)(l)(ii)— 1. 

If  a  creditor  or  other  person  relies  on  that 
presumption  of  receipt,  a  nonrefundable  fee 
may  not  be  imposed  until  after  the  end  of  the 
sixth  business  day  following  the  day 
disclosures  are  mailed  or  delivered  by  means 
other  than  in  person.  The  following  examples 
illustrate  how  to  determine  when  the  refund 
period  ends  (assuming  that  all  referenced 
days  are  business  days  and  there  are  no 
intervening  legal  public  holidays): 

i.  Assume  a  creditor  receives  a  consumer’s 
application  on  Monday,  and  the  consumer 
receives  the  early  disclosures  in  person  on 
Tuesday  and  that  same  day  pays  an 
application  fee  (distinct  from  a  previbusly 
paid  fee  for  obtaining  the  consumer’s  credit 
history).  The  fee  must  be  refundable  through 
the  end  of  Friday,  the  third  business  day  after 
the  consumer  received  the  early  disclosures. 

If  the  consumer  does  not  request  a  refund  of 
the  fee  by  the  end  of  Friday,  however,  the  fee 
ceases  to  be  refundable  under 

§  226.19(a)(l)(iv),  even  if  on  Saturday  or 
thereafter  the  consumer  decides  not  to  enter 
into  the  transaction. 

ii.  Assume  a  creditor  receives  a  consumer’s 
application  on  Monday  and  places  the  early 
disclosures  in  the  mail  on  Tuesday.  The 
creditor  relies  on  the  presumption  of  receipt 
and  the  consumer  is  considered  to  receive 
the  ecu-ly  disclosures  on  Friday,  the  third 
business  day  after  the  disclosures  are  mailed. 
The  consumer  pays  an  appraisal  fee  the  next 
Monday.  The  fee  must  be  refundable  through 
the  end  of  Tuesday,  the  third  business  day 
after  the  consumer  received  the  early 
disclosures  and  the  sixth  business  day  after 
the  disclosures  were  mailed.  If  the  consumer 
does  not  request  a  refund  of  the  fee  by  the 
end  of  Tuesday,  however,  the  fee  ceases  to 

be  refundable  under  §  226.19(a)(l)(iv),  even  if 
on  Wednesday  or  thereafter  the  consumer 
decides  not  to  enter  into  the  transaction. 

iii.  Assume  a  creditor  receives  a 
consumer’s  application  on  Monday  and 
places  the  early  disclosures  in  the  mail  on 
Wednesday.  The  consumer  receives  the 
disclosures  on  Friday  and  pays  an 
application  fee  the  following  Wednesday. 

The  fee  need  not  be  refundable,  because  the 
refund  period  expired  at  the  end  of  the 
previous  day,  Tuesday,  the  third  business 
day  after  the  consumer  received  the  early 
disclosures. 

3.  Reverse  mortgages  subject  to  §  226.33. 
Under  §  226.19(a)(l)(iv),  a  nonrefundable  fee 
may  not  be  imposed  within  three  business 
days  after  a  consumer  receives  the  early 
disclosures  required  by  §  226.19(a)(l)(i)  for  a 


closed-end  mortgage  secured  by  real  property 
or  a  dwelling.  See  §226.19(a)(l)(iv).  For 
reverse  mortgages  subject  to  §§  226.19  and 
226.33,  moreover,  creditors  and  other 
persons  also  must  comply  with  the 
restriction  on  imposing  a  nonrefundable  fee 
within  three  business  days  after  a  consumer 
completes  required  counseling,  under 
§  226.40(b)(2).  See  comment  40(b)(2)(i)— 4.ii. 

19(a)(l)( v)  Counseling  fee. 

1.  In  general.  For  purposes  of 
§  226.19(a)(l)(ii),  if  housing  or  credit 
counseling  is  required  by  applicable  law,  a 
bona  fide  and  reasonable  charge  imposed  for 
such  counseling  is  not  a  fee  imposed  on  a 
consumer  in  connection  with  the  consumer’s 
application  for  a  mortgage  transaction  and 
therefore  may  be  imposed  before  the 
consumer  receives  the  early  disclosures 
required  by  §  226.19(a)(l)(i).  For  example,  a 
fee  for  housing  counseling  that  a  consumer 
must  complete  in  connection  with  a  reverse 
mortgage  insured  by  the  U.S.  Department  of 
Housing  and  Urban  Development  may  be 
imposed  before  the  consumer  receives  the 
early  disclosures.  Notwithstanding 
§  226.19(a)(l)(iv),  a  charge  for  counseling  that 
is  not  considered  a  fee  imposed  in 
connection  with  a  mortgage  transaction 
under  §  226.19(a)(l)(ii)  need  not  be 
refundable  if  the  consumer  does  not  proceed 
with  a  loan  transaction.-^ 

^Paragraph-M  19(a)(2)  {Waiting  periods 
required. i 

1.  Business  day  definition.  For  purposes  of 
§  226.19(a)(2),  “business  day”  means  all 
calendar  days  except  Sundays  and  the  legal 
public  holidays  referred  to  in  §  226.2(a)(6). 
See  comment  2(a)(6)-2. 

2.  Consummation  after  Ibothi^all-^ 
waiting  periods  expire.  Consummation  may 
not  occur  until  both  the  seven-business-day 
waiting  period  and  the  three-business-day 
waiting  period^(s)-^  have  expired.  For 
example,  assume  a  creditor  delivers  the  early 
disclosures  to  the  consumer  in  person  or 
places  them  in  the  mail  on  Monday,  June  1, 
and  the  creditor  then  delivers 
Icorrectedl^new'-^  disclosures  in  person  to 
the  consumer  on  Wednesday,  June  3. 
Although  Saturday,  June  6  is  the  third 
business  day  after  the  consumer  received  the 
Icorrectedl^new-^  disclosures, 
consummation  mayhiot  occur  before 
Tuesday,  June  9,  the  seventh  business  day 
following  delivery  or  mailing  of  the  early 
disclosures. 

19(a)(2)(i)  Seven-business-day  waiting 
period. 

1.  Timing.  The  disclosures  required  by 
§  226.19(a)(l)(i)  must  be  delivered  or  placed 
in  the  mail  no  later  than  the  seventh  business 
day  before  consummation.  The  seven- 
business-day  waiting  period  begins 
[whenl^the  first  business  day  after^  the 
creditor  delivers  the  early  disclosures  or 
places  them  in  the  mail,  not  [whenl^the 
first  busines^day  after^  the  consumer 
receives  or  is  deemed  to  have  received  the 
early  disclosures.  For  example,  if  a  creditor 
delivers  the  early  disclosures  to  the 
consumer  in  person  or  places  them  in  the 
mail  on  [Monday,  June  IJ^Sunday,  May 
31-^,  consummation  may  occur  on  or  after 
[Tuesday,  June  9l^Monday,  June  8-^,  the 
seventh  business  day  following  delivery  or 
mailing  of  the  early  disclosures. 


^19(a)(2)(ii)  Tbree-business-day  waiting 
period. 

1.  New  disclosures  in  all  cases.  The 
creditor  must  provide  new  disclosures  under 
§  226.38  so  that  the  consumer  receives  them 
not  later  than  the  third  business  day  before 
consummation,  even  if  the  new  disclosures 
are  identical  to  the  early  disclosures 
provided  under  §  226.19(a)(l)(i). 

2.  Content  of  disclosures.  Disclosures  made 
under  §  226.19(a)(2)(ii)  must  contain  each  of 
the  applicable  disclosures  required  by 
§226.38. 

3.  Estimates.  Section  226.19(a)(2)(ii) 
provides  that  only  the  disclosures  required 
by  §§  226.38(c)(3)(i)(C),  226.38(c)(3)(ii)(C), 
226.38(c)(6)(i),  and  226.38(e)(5)(i)  may  be 
estimated  disclosures.  Because  estimated 
amounts  of  escrowed  taxes  and  insurance 
premiums  and  mortgage  insurance  premiums 
disclosed  (as  applicable)  under 

§§  226.38(c)(3)(i)(C),  226.38(c)(3)(ii)(C),  and 
226.38(c)(6)(i)  are  components  of  the  total 
periodic  payments  disclosure  required  by 
§§226.38(c)(3)(i)(D)  and  226.38(c)(3)(ii)(D) 
and  the  total  payments  disclosure  required 
by  §  226.38(e)(5)(i),  those  disclosures  are 
estimated  disclosures.  (A  total  payments 
disclosure  is  not  required  for  loans  with  a 
negative  amortization  feature  subject  to 
§  226.38(c)(6).)  Creditors  may  estimate 
components  of  the  total  periodic  payments 
disclosures  required  by  §§  226.38(c)(3)(i)(C), 
226.38(c)(3)(ii)(C)  and  226.38(c)(6)(i)  and  the 
total  payment  disclosure  required  by 
§  226.38(e)(5)(i)  only  to  the  extent  the 
estimated  escrowed  amounts  and  mortgage 
insurance  premiums  affect  those  disclosures. 

4.  Timing.  The  creditor  must  provide  final 
disclosures  so  that  the  consumer  receives 
them  not  later  than  the  third  business  day 
before  consummation.  For  example,  for 
consummation  to  occur  on  Thursday,  June 
11,  the  consumer  must  receive  the 
disclosures  on  or  before  Monday,  June  8.-^ 

Alternative  1 — Paragraph  19(a)(2)(iii) 

^19(a)(2)(iii)  Additional  tbree-business- 
day  waiting  period. 

1.  Conditions  for  corrected  disclosures.  A 
disclosed  annual  percentage  rate  is  accurate 
for  purposes  of  §  226.19(a)(2)(iii)  if  the 
disclosure  is  accurate  under 

§  226.19(a)(2)(iv).  If  a  change  occurs  that  does 
not  render  the  annual  percentage  rate 
inaccurate  and  no  other  change  occurs,  the 
creditor  must  disclose  the  changed  terms 
before  consummation,  consistent  with 
§  226.17(f). 

2.  Content  of  corrected  disclosures. 
Disclosures  made  under  §  226.19(a)(2)(iii) 
must  contain  each  of  the  applicable 
disclosures  require'd  by  §  226.38. 

3.  Estimates.  In  disclosures  provided  under 
§226.19(a)(2)(iii),  only  the  disclosures 
required  by  §§  226.38(c)(3)(i)(C), 
226.38(c)(3)(ii)(C),  226.38(c)(6)(i)  and 
226.38(e)(5)(i)  may  be  estimates.  See 
comment  19(a)(2)(ii)-3  for  a  discussion  of 
which  of  the  disclosures  required  under 

§  226.38  creditors  may  estimate. 

4.  Timing.  The  creditor  must  provide  the 
corrected  disclosures  so  that  the  consumer 
receives  them  not  later  than  the  third 
business  day  before  consummation.  For 
example,  for  consummation  to  occur  on 
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Saturday,  June  13,  the  consumer  must  receive 
the  disclosures  on  or  before  Wednesday,  June 
lO.-^ 

Il9la)(2)(ii)  Three-business-day  waiting 
period. 

1.  Conditions  for  redisclosure.  If,  at  the 
time  of  consummation,  the  annual  percentage 
rate  disclosed  is  accurate  under  §  226.22,  the 
creditor  does  not  have  to  make  corrected 
disclosures  under  §  226.19{a)(2j.  If,  on  the 
other  hand,  the  annual  percentage  rate 
disclosed  is  not  accurate  under  §  226.22,  the 
creditor  must  make  corrected  disclosures  of 
all  changed  terms  (including  the  annual 
percentage  ratej  so  that  the  consumer 
receives  them  not  later  than  the  third 
business  day  before  consummation.  For 
example,  as.sume  consummation  is  scheduled 
for  Thursday,  June  11  and  the  early 
disclosures  for  a  regular  mortgage  transaction 
disclose  an  annual  percentage  rate  of  7.00%. 

1.  On  Thursday,  June  11,  the  annual 
percentage  rate  will  be  7.10%.  The  creditor 
is  not  required  to  make  corrected  disclosures 
under  §  226.19{aj(2j. 

ii.  On  Thursday,  June  11,  the  annual 
percentage  rate  will  be  7.15%.  The  creditor 
must  make  corrected  disclosures  so  that  the 
consumer  receives  them  on  or  before 
Monday,  June  8. 

2.  Content  of  new  disclosures.  If 
redisclosure  is  required,  the  creditor  may 
provide  a  complete  set  of  new  disclosures,  or 
may  redisclose  only  the  changed  terms.  If  the 
creditor  chooses  to  provide  a  complete  set  of 
new  disclosures,  the  creditor  may  but  need 
not  highlight  the  new  terms,  provided  that 
the  disclosures  comply  with  the  format 
requirements  of  §  226.17(aJ.  If  the  new 
creditor  chooses  to  disclose  only  the  new 
terms,  all  the  new  terms  must  be  disclosed. 
For  example,  a  different  annual  percentage 
rate  will  almbst  always  produce  a  different 
finance  charge,  and  often  a  new  schedule  of 
payments:  all  of  these  changes  would  have  to 
be  disclosed.  If,  in  addition,  unrelated  terms 
such  as  the  amount  financed  or  prepayment 
penalty  vary  from  those  originally  disclosed, 
the  accurate  terms  must  be  disclosed. 
However,  no  new  disclosures  are  required  if 
the  only  inaccuracies  involve  estimates  other 
than  the  annual  percentage  rate,  and  no 
variable-rate  feature  has  been  added.  See 

§  226.17(f).  For  a  discussion  of  the 
requirement  to  redisclose  when  a  variable- 
rate  feature  is  added,  see  comment  17(f)-2. 
For  a  discussion  of  redisclosure  requirements 
in  general,  see  the  commentary  on 
§  226.17(f). 

3.  Timing.  When  redisclosures  are 
necessary  because  the  annual  percentage  rate 
has  become  inaccurate,  they  must  be  received 
by  the  consumer  no  later  than  the  third 
business  day  before  consummation.  (For 
redisclosures  triggered  by  other  events,  the 
creditor  must  provide  corrected  disclosures 
before  consummation.  See  §  226.17(f).)  If  the 
creditor  delivers  the  corrected  disclosures  to 
the  consumer  in  person,  consummation  may 
occur  any  time  on  the  third  business  day 
following  delivery.  If  the  creditor  provides 
the  corrected  disclosures  by  mail,  the 
consumer  is  considered  to  have  received 
them  three  business  days  after  they  are 
placed  in  the  mail,  for  purposes  of 
determining  when  the  three-business-day 


waiting  period  required  under^ 

§  226.19(a)(2)(ii)  begins.  Creditors  that  use 
electronic  mail  or  a  courier  other  than  the 
postal  service  may  also  follow  this  approach. 

4.  Basis  for  annual  percentage  rate 
comparison.  To  determine  whether  a  creditor 
must  make  corrected  disclosures  under 
§  226.22,  a  creditor  compares  (a)  what  the 
annual  percentage  rate  will  be  at 
consummation  to  (b)  the  annual  percentage 
rate  stated  in  the  most  recent  disclosures  the 
creditor  made  to  the  consumer.  For  example, 
assume  consummation  for  a  regular  mortgage 
transaction  is  scheduled  for  Thursday,  June 
11,  the  early  disclosures  provided  in  May 
stated  an  annual  percentage  rate  of  7.00%, 
and  corrected  disclosures  received  by  the 
consumer  on  Friday,  June  5  stated  an  annual 
percentage  rate  of  7.15%; 

i.  On  Thursday,  June  11,  the  annual 
percentage  rate  will  be  7.25%,  which  exceeds 
the  most  recently  disclosed  annual 
percentage  rate  by  less  than  the  applicable 
tolerance.  The  creditor  is  not  required  to 
make  additional  corrected  disclosures  or  wait 
an  additional  three  business  days  under 

§  226.19(a)(2). 

ii.  On  Thursday,  June  11,  the  annual 
percentage  rate  will  be  7.30%,  which  exceeds 
the  most  recently  disclosed  annual 
percentage  rate  by  more  than  the  applicable 
tolerance.  The  creditor  must  make  correc:ted 
disclosures  such  that  the  consumer  receives 
them  on  or  before  Monday,  June  8.] 

Alternative  2 — Paragraph  19(a)(2)(iii) 

^19(a)(2)(iii)  Additional  three-business- 
day  waiting  period. 

1.  Conditions  for  corrected  disclosures.  If 
the  annual  percentage  rate  disclosed  under 
§  226.19(a)(2)(ii)  changes  so  that  it  is  not 
accurate  under  §  226.19(a)(2)(iv)  or  an 
adjustable-rate  feature  is  added  (see  comment 
17(f)— 2),  the  creditor  must  make  corrected 
disclosures  of  all  changed  terms  (including 
the  annual  percentage  rate)  so  that  the 
consumer  receives  them  not  later  than  the 
third  business  day  before  consummation.  (If 
a  change  occurs  that  does  not  render  the 
annual  percentage  rate  on  the  early 
disclosures  inaccurate,  the  creditor  must 
disclose  the  changed  terms  before 
consummation,  consistent  with  §  226.17(f).) 
For  an  example  illustrating  whether  or  not 
and  by  when  a  consumer  must  receive 
corrected  disclosures  when  a  disclosed 
annual  percentage  rate  changes,  see  comment 
19(a)(2)(iii)-4.^ 

Il9(a)(2)(ii)  Three-business-day  waiting 
period. 

1.  Conditions  for  redisclosure.  If,  at  the 
time  of  consummation,  the  annual  percentage 
rate  disclosed  is  accurate  under  §  226.22,  the 
creditor  does  not  have  to  make  corrected 
disclosures  under  §  226.19(a)(2).  If,  on  the 
other  hand,  the  annual  percentage  rate 
disclosed  is  not  accurate  under  §  226.22,  the 
creditor  must  make  corrected  disclosures  of 
all  changed  terms  (including  the  annual 
percentage  rate)  so  that  the  consumer 
receives  them  no  later  than  the  third  business 
day  before  consummation.  For  example, 
assume  consummation  is  scheduled  for 
Thursday,  June  11  and  the  early  disclosures 
for  a  regular  mortgage  transaction  disclose  an 
annual  percentage  rate  of  7.00%: 


1.  On  Thursday,  June  11,  the  annual '  • 

percentage  rate  will  be  7.10%.  The  creditor 
is  not  required  to  njake  corrected  disclosures 
under  §  226.19(a)(2). 

ii.  On  Thursday,  June  11,  the  annual 
percentage  rate  will  be  7.15%.  The  creditor 
must  make  corrected  disclosures  so  that  the 
consumer  receives  them  on  or  before 
Monday,  June  8.  | 

2.  Content  of  Inewl^corrected-^ 
disclosures.  If  redisclosure  is  required 
►under  §226.19(a)(2)(iii)-^.  the  creditor 
may  provide  a  complete  set  of  new 
disclosures,  or  may  redisclose  only  the 
changed  terms  ►together  with  the 
disclosures  required  by  §  226.38(f)  and  (g)"^. 

If  the  creditor  chooses  to  provide  a  complete 
set  of  new  disclosures,  the  creditor  may  but 
need  not  highlight  the  new  terms,  provided 
that  the  disclosures  comply  with  the  format 
requirements  of  §  226.17(a)  ►and 

§  226.37-^.  If  the  new  creditor  chooses  to 
disclose  only  the  new  terms,  all  the  new 
terms  must  be  disclosed.  For  example,  a 
different  annual  percentage  rate  will  almost 
always  produce  [a  different  finance  charge, 
and  often  a  new  schedule  of 
payments J^different  interest  and  settlement 
charges,  and  often  a  new  payment 
summary-^:  all  of  these  changes  would  have 
to  be  disclosed.  If,  in  addition,  unrelated 
terms  such  as  the  amount  financed  or 
prepayment  penalty  vary  from  those 
originally  disclosed  ►or  an  adjustable-rate 
feature  is  added  (see  comment  17(f)-2)'^,  the 
accurate  terms  must  be  disclosed.  I  However, 
no  new  disclosures  are  required  if  the  only 
inaccuracies  involve  estimates  other  than  the 
annual  percentage  rate,  and  no  variable-rate 
feature  has  been  added.  For  a  discussion  of 
the  requirement  to  redisclose  when  a 
variable-rate  feature  is  added,  see  comment 
17(f)— 2.  For  a  discussion  of  redisclosure 
requirements  in  general,  see  the  commentary 
on  §  226.17(f). 1 

[3.  Timing.  When  redisclosures  are 
necessary  because  the  annual  percentage  rate 
has  become  inaccurate,  they  must  be  received 
by  the  con.sumer  no  later  than  the  third 
business  day  before  consummation.  (For 
redisclosures  triggered  by  other  events,  the 
creditor  must  provide  corrected  disclosures 
before  consummation.  See  §  226.17(f).)  If  the 
creditor  delivers  the  corrected  disclosures  to 
the  consumer  in  person,  consummation  may 
occur  any  time  on  the  third  business  day 
following  delivery.  If  the  creditor  provides 
the  corrected  disclosures  by  mail,  the 
consumer  is  considered  to  have  received 
them  three  business  days  after  they  are 
placed  in  the  mail,  for  purposes  of 
determining  when  the  three-business-day 
waiting  periods  required  under 
§  226.19(a)(2)(ii)  begins.  Creditors  that  use 
electronic  mail  or  a  courier  other  than  the 
postal  service  may  also  follow  this 
approach.] 

►3.  Estimates.  In  disclosures  provided 
under  §  226.19(a)(2)(iii),  only  the  disclosures 
required  by  §§  226.38(c)(3)(i)(C), 
226.38(c)(3)(ii)(C),  226.38(c)(6)(i)  and 
226.38(e)(5)(i)  may  be  estimates.  See 
comment  19(a)(2)(ii)-3  for  a  discussion  of 
which  of  the  disclosures  required  under 
§  226.38  creditors  may  estimate.-^ 

4.  Basis  for  annual  percentage  rate 
comparison.  To  determine  whether  a  creditor 
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must  make  corrected  disclosures  under  .  > 
|§226.22|^§226.19(a)f2)(iii)^.  a  creditor 
compares  (a)  what  the  annual  percentage  rate 
will  be  at  consummation  to  (b)  the  annual 
percentage  rate  stated  in  the  most  recent 
disclosures  the  creditor  made  to  the 
consumer.  For  example,  assume 
consummation  for  a  regular  mortgage 
transaction  is  scheduled  for  Thursday,  June 
11,  the  early  disclosures  provided  in  May 
stated  an  annual  percentage  rate  of  7.00%, 
and  1  corrected  IP^new^  disclosures 
received  by  the  consumer  on  Friday,  June  5 
stated  an  annual  percentage  rate  of  7.15%: 

i.  On  Thursday,  June  11,  the  annual 
percentage  rate  will  be  7.25%,  which  exceeds 
the  most  recently  disclosed  annual" 
percentage  rate  ►of  7.15%'^  by  less  than 
the  I  applicable]  tolerance  ►for  a  regular 
transaction  under  §  226.22(aJ(2)-^.  The 
creditor  is  not  required  to  make  additional 
corrected  disclosures  or  wait  an  additional 
three  business  days  under  §  226.19(aK2j. 

•  ii.  On  Thursday,  June  11,  the  annual 
percentage  rate  will  be  7.30%,  which  exceeds 
the  most  recently  disclosed  annual 
percentage  rate  ►of  7.15%'^  by  more  than 
the  iapplicable  tolerance.  TheJ^tolerance 
for  a  regular.transaction  under  §  226.22(aJ(2). 
If  the  most  recently  disclosed  annual 
percentage  rate  of  7.15%  is  not  accurate 
under  §  226.22(aJ(4)  or  (5j  and  no  other 
tolerance  applies  under  §  226.19(aJ(2KivJ, 
the"^  creditor  must  make  corrected 
disclosures  such  that  the  consumer  receives 
them  on  or  before  Monday,  June  8. 

^19(a)(2)(iv)  Annual  percentage  rate 
accuracy. 

1.  Other  changed  terms.  If  a  change  occurs 
that  does  not  render  the  APR  inaccurate 
under  §  226.19(aKivJ,  the  creditor  must 
disclose  the  changed  terms  before 
consummation,  consistent  with  §  226.17(fJ. 

19(a)(2)(v)  Timing  of  receipt. 

1.  General.  If  the  creditor  delivers  the 
disclosures  required  by  §  226.19{aj(2j(iij  or 
(a)(2)(iiij  to  the  consumer  in  person, 
consummation  may  occur  any  time  on  the 
third  business  day  following  delivery.  If  the 
creditor  provides  the  disclosures  required  by 
§226.19(a)(2j(iij  or  (aj(2j(iiij  of  this  section 
by  mail,  the  consumer  is  considered  to  have 
received  them  three  business  days  after  they 
are  placed  in  the  mail,  for  purposes  of 
determining  when  the  three-business-day 
waiting  periods  required  under 
§  226.19(aj(2j(iij  and  (iiij  begin.  Creditors 
that  use  electronic  mail  or  a  courier  to 
provide  disclosures  may  also  follow  this 
approach.  Whatever  method  is  used  to 
provide  disclosures,  creditors  may  rely  on 
documentation  of  receipt  in  determining 
when  the  three-business-day  waiting  period 
begins.-^ 

19(a)(3)  Consumer’s  waiver  of  waiting 
'  period  before  consummation. 

1.  IModification  or 

waiver.j^Procedure.-^  A  consumer  may 
modify  or  waive  the  right  to  a  waiting  period 
required  by  §  226.19(aj(2j  only  after  the 
Icreditor  makes  the  disclosures  required  by 
§  226.18l^consumer  receives  the 
disclosures  required  by  §  226.38'^.  [The 
consumer  must  have  a  bona  fide  personal 
financial  emergency  that  necessitates 
consummating  the  credit  transaction  before 


the  end  of  the  waiting  period.  Whether  these 
conditions  are  met  is  determined  by  the  facts 
surrounding  individual  situations.  The 
imminent  sale  of  the  consumer’s  home  at 
foreclosure,  where  the  foreclosure  sale  will 
proceed  unless  loan  proceeds  are  made 
available  to  the  consumer  during  the  waiting 
period,  is  one  example  of  a  bona  fide 
personal  financial  emergency.  Each 
consumer  who  is  primarily  liable  on  the  legal 
obligation  must  sign  the  written  statement  for 
the  waiver  to  be  effective.  I^After  receiving 
the  required  disclosures,  the  consumer  may 
waive  or  modify  a  waiting  period  by  giving 
the  creditor  a  dated,  written  statement  that 
specifically  waives  or  modifies  the  waiting 
period  and  describes  the  bona  fide  personal 
financial  emergency.  A  waiver  is  effective 
only  if  each  consumer  primarily  liable  on  the 
legal  obligation  signs  a  waiver  statement. 
Where  there  are  multiple  consumers  entitled 
to  rescind,  the  consumers  may,  but  need  not, 
sign  the  same  waiver  statement.*^ 

►2.  Bona  fide  personal  financial 
emergency.  To  modify  or  waive  a  waiting 
period,  there  must  be  a  bona  fide  personal 
financial  emergency  that  requires 
disbursement  of  loan  proceeds  before  the  end 
of  the  waiting  period.  Whether  there  is  a 
bona  fide  personal  financial  emergency  is 
determined  by  the  facts  surrounding 
individual  circumstances.  A  bona  fide 
personal  financial  emergency  typically,  but 
not  always,  will  involve  imminent  loss  of  or 
harm  to  a  dwelling  or  harm  to  the  health  or 
safety  of  a  natural  person.  A  waiver  is  not 
effective  if  the  consumer’s  statement  is 
inconsistent  with  facts  known  to  the  creditor. 
To  determine  whether  circumstances  are  or 
are  not  a  bona  fide  personal  financial 
emergency  under  §226.19(aj(3j,  creditors 
may  rely  on  the  examples  and  other 
commentary  provided  in  comment  23(e)- 
2.^ 

[2.  Examples  of  waivers  within  the  seven- 
business-day  waiting  period.  Assume  the 
early  disclosures  are  delivered  to  the 
consumer  in  person  on  Monday,  June  1,  and 
at  that  time  the  consumer  executes  a  waiver 
of  the  seven-business-day  waiting  period 
(which  would  end  on  Tuesday,  June  9)  so 
that  the  loan  can  be  consummated  on  Friday, 
June  5: 

i.  If  the  annual  percentage  rate  on  the  early 
disclosures  is  inaccurate  under  §226.22,  the 
creditor  must  provide  a  corrected  disclosure 
to  the  consumer  before  consummation, 
which  triggers  the  three-business-day  waiting 
period  in  §226.19(a)(2)(ii).  After  the 
consumer  receives  the  corrected  disclosure, 
the  consumer  must  execute  a  waiver  of  the 
three-business-day  waiting  period  in  order  to 
consummate  the  transaction  on  Friday, 

June  5. 

ii.  If  a  change  occurs  that  does  not  render 
the  annual  percentage  rate  on  the  early 
disclosures  inaccurate  under  §  226.22,  the 
creditor  must  disclose  the  changed  terms 
before  consummation,  consistent  with 

§  226.17(f).  Disclosure  of  the  changed  terms 
does  not  trigger  the  additional  waiting 
period,  and  the  transaction  may  be 
consummated  on  June  5  without  the 
consumer  giving  the  creditor  an  additional 
modification  or  waiver.] 

3.  lExampIes  of  waivers  made  after  the 
seven-business-day  waiting  period.  Assume 


the  early  disclosures  are  delivered  to  the 
consumer  in  person  on  Monday,  June  1  and 
consummation  is  scheduled  for  Friday,  June 
19.  ]►  Examples  of  effect  on  consummation 
timing.  Assume  consummation  is  scheduled 
for  Friday,  June  19,  the  disclosures  required 
by  §  226.19(a)(l)(i)  are  delivered  to  the 
consumer  in  person  on  Monday,  June  1,  and 
the  consumer  receives  the  disclosures 
required  by  §  226.19(a)(2)(ii)  on  Monday, 

June  15.-^  On  Wednesday,  June  17,  a  change 
in  the  annual  percentage  rate  occurs: 

i.  If  the  annual  percentage  rate  on  the 
I  early]  disclosures  ►required  by 

§  226.19(a)(2)(ii)'^  is  [inaccurate  under 
§  226.22l^not  accurate  under  §  226.22  nor 
accurate  under  §  226.19(a)(2)(iv)-^,  the 
creditor  must  provide  a  corrected  disclosure 
before  consummation,  which  triggers  the 
three-business-day-waiting  period  in 
§  226.19(a)(2)^(iii)-^.  After  the  consumer 
receives  the  corrected  disclosure,  the 
consumer  must  execute  a  waiver  of  the  three- 
business-day  waiting  period  in  order  to 
consummate  the  transaction  on  Friday,  June 
19. 

ii.  If  a  change  occurs  that  does  not  render 
the  annual  percentage  rate  on  the  [early] 
disclosures  ►required  by  §  226.19(a)(2)(ii)'^ 
inaccurate  under  §  226.22,  the  creditor  must 
disclo.se  the  changed  terms  before 
consummation,  consistent  witli  §  226.17(f). 
Disclosure  of  the  changed  terms  does  not 
trigger  an  additional  waiting  period,  and  the 
transaction  may  be  consummated  on  Friday, 
June  19  without  the  consumer  giving  the 
creditor  an  additional  modification  or 
waiver. 

19(a)(4)  [Notice. ]^Timeshare  plans. 

1.  Inclusion  in  other  disclosures.  The 
notice  required  by  §  226.19(a)(4)  must  be 
grouped  together  with  the  disclosures 
required  by  §  226.19(a)(l)(i)  or  §  226.19(a)(2). 
See  comment  17(a)(l)-2  for  a  discussion  of 
the  rules  for  segregating  disclosures.  In  other 
cases,  the  notice  set  forth  in  §  226.19(a)(4j 
may  be  disclosed  together  with  or  separately 
from  the  disclosures  required  under  §  226.18. 
See  comment  17(a)(l)-5(xvi).] 

19(a)l(5)'i^4-^(ii)  Time  of  disclosures  for 
timeshare  plans. 

1.  Timing.  A  mortgage  transaction  secured 
by  a  consumer’s  interest  in  a  “timeshare 
plan,”  as  defined  in  11  U.S.C.  101(53D),  [that 
is  also  a  Federally  related  mortgage  loan 
under  RESPA]  is  subject  to  the  requirements 
of  §  226.19(a)[(5)]^(4)-^  instead  of  the 
requirements  of  §  226.19(a)(1)  through 
§  226.19(a)[(4)]^(3)‘^.  See  comment 
19(a)(l)(i)-l.  Early  disclosures  for 
transactions  subject  to 
§  226.19(a)[(5)]^(4)-^  must  be  given  (a) 
before  consummation  or  (bj  within  three 
business  days  after  the  creditor  receives  the 
consumer’s  written  application,  whichever  is 
earlier.  The  general  definition  of  “business 
day”  in  §  226.2(a)(6) — a  day  on  which  the 
creditor’s  offices  are  open  to  the  public  for 
substantially  all  of  its  business  functions — 
applies  for  purposes  of  §  226.19(a)(5)(ii).  See 
comment  2(a)(6)-l.  These  timing 
requirements  are  different  from  the  timing 
requirements  under  §  226.19(a)(l)(i). 
Timeshare  transactions  covered  by 
§  226.19(a)[(5)]  may  be  consummated  any 
time  after  the  disclosures  required  by 
§  226.19(a)[(5)]^(4)-^ii)  are  provided. 
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2.  Use  of  estimates.  If  the  creditor  does  not 
know  the  precise  credit  terms,  the  creditor 
must  base  the  disclosures  on  the  best 
information  reasonably  available  and 
indicate  that  the  disclosures  are  estimates 
under  §226.1 7(c)(2).  If  many  of  the 
disclosures  are  estimates,  the  creditor  may 
include  a  statement  to  that  effect  (such  as  “all 
numerical  disclosures  [except  the  late- 
payment  disclosure!  are  estimates”)  instead 
of  separately  labeling  each  estimate.  In  the 
alternative,  the  creditor  may  label  as  an 
estimate  only  the  items  primarily  affected  by 
unknown  information.  (See  the  commentary 
to  §  226.17(c)(2).)  The  creditor  may  provide 
explanatory  material  concerning  the 
estimates  and  the  contingencies  that  may 
affect  the  actual  terms,  in  accordance  with 
the  commentary  to  §  226.17(a)(l)(.]^and 

§  226.37.  The  disclosures  required  by 
§  226.19(a)(2)  may  not  contain  estimates, 
however,  with  limited  exceptions.  See  the 
commentary'  on  §  226.19(a)(2)  for  a 
discussion  of  limitations  on  estimates  in 
disclosures  made  under  that  subsection."^ 

3.  Written  application.  For  timeshare 
transactions,  creditors  may  rely  on  comment 
19(a)(l)(i)-[3!^2‘^  in  determining  whether 
a  “written  application”  has  been  received. 

4.  Denied  or  withdrawn  applications.  For 
timeshare  transactions,  creditors  may  rely  on 
cojnment  19(a)(l)(i)-l4l^-3'^  in 
determining  that  disclosures  are  not  required 
by  §  226.19(a)[(5)!^(4)-^(ii)  because  the 
consumer’s  application  will  not  or  cannot  be 
approved  on  the  terms  requested  or  the 
consumer  has  withdrawn  the  application. 

5.  Itemization  of  amount  financed.  For 
timeshare  transactions,  creditors  may  rely  on 
comment  19(a)(l)(i)-[5  j^4"^  in 
determining  whether  providing  the  good 
faith  estimates  of  settlement  costs  required  by 
RESPA  satisfies  the  requirement  of 

§  226.18(c)  to  provide  an  itemization  of  the 
amount  financed. 

1 9( a)l  (5l]^4-M[ Hi )  Redisclosure  for 
timeshare  plans. 

1.  Consummation  or  settlement.  For 
extensions  of  credit  secured  by  a  consumer’s 
timeshare  plan,  when  corrected  disclosures 
are  required,  they  must  be  given  no  later  than 
“consummation  or  settlement.” 
“Consummation”  is  defined  in  §  226.2(a). 
“Settlement”  is  defined  in  Regulation  X  (24 
CFR  3500.2(b))  and  is  subject  to  any 
interpretations  issued  by  HUD.  In  some 
cases,  a  creditor  may  delay  redisclosure  until 
settlement,  which  may  be  at  a  time  later  than 
consummation.  If  a  creditor  chooses  to 
redisclose  at  settlement,  disclosures  may  be 
based  on  the  terms  in  effect  at  settlement, 
rather  than  at  consummation.  For  example, 
in  a  variable-rate  transaction,  a  creditor  may 
choose  to  base  disclosures  on  the  terms  in 
effect  at  settlement,  despite  the  general  rule 
in  comment  117(c)(1)- 

8l^'§  226.1 7(c)(l)(iii)-^  that  variable-rate 
disclosures  ►generally-^  should  be  based 
on  the  terms  in  effect  at  consummation. 

2.  Content  of  new  disclosures.  Creditors 
may  rely  on  comment  19(a)(2)(ii)-2  in 
determining  the  content  of  corrected 
disclosures  required  under 
§226.19(a)[(5)]^(4)-<(iii). 

19(b)  ICertain  varigble-rate 
transactions]^ Adjustable-rate  loan  program 
disclosures-^. 


[1.  Coverage.  Section  226.19(b)  applies  to 
all  closed-end  variable-rate  transactions  that 
are  secured  by  the  consumer’s  principal 
dwelling  and  have  a  term  greater  than  one 
year.  The  requirements  of  this  section  apply 
not  only  to  transactions  financing  the  initial 
acquisition  of  the  consumer’s  principal 
dwelling,  but  also  to  any  other  closed-end 
variable-rate  transaction  secured  by  the 
principal  dwelling.  Closed-End  variable-rate 
transactions  that  are  not  secured  by  the 
principal  dwelling,  or  are  secured  by  the 
principal  dwelling  but  have  a  term  of  one 
year  or  less,  are  subject  to  the  disclosure 
requirements  of  §  226.18(f)(1)  rather  than 
those  of  §  226.19(b).  (Furthermore,  “shared- 
equity”  or  “shared-appreciation”  mortgages 
are  subject  to  the  disclosure  requirements  of 
§  226.18(f)(1)  rather  than  those  of  §  226.19(b) 
regardless  of  the  general  coverage  of  those 
sections.)  For  purposes  of  this  section,  the 
term  of  a  variable-rate  demand  loan  is 
determined  in  accordance  with  the 
commentary  to  §  226.17(c)(5).  In  determifting 
whether  a  construction  loan  that  may  be 
permanently  financed  by  the  same  creditor  is 
covered  under  this  section,  the  creditor  may 
treat  the  construction  and  the  permanent 
phases  as  separate  transactions  with  distinct 
terms  to  maturity  or  a  single  combined 
transaction.  For  purposes  of  the  disclosures 
required  under  §  226.18,  the  creditor  may 
nevertheless  treat  the  two  phases  either  as 
separate  transactions  or  as  a  single  combined 
transaction  in  accordance  with  §  226.17(c)(6). 
Finally,  in  any  assumption  of  a  variable-rate 
transaction  secured  by  the  consumer’s 
principal  dwelling  with  a  term  greater  than 
one  year,  disclosures  need  not  be  provided 
under  §§  226.18(f)(2)(ii)  or  226.19(b).! 

►  l.  Coverage.  Section  226.19(b)  applies  to 
all  closed-end  adjustable-rate  mortgages 
described  in  §  226.38(a)(3)(i)  that  are  secured 
by  real  property  or  a  dwelling,  except  for 
reverse  mortgages  subject  to  §  226.33(a). 
Closed-End  adjustable-rate  transactions  that 
are  not  secured  by  real  property  or  a  dwelling 
are  subject  to  the  disclosure  rtjquirements  of 
§  226.18(f)  rather  than  those  of  §  226.19(b).  In 
determining  whether  a  construction  loan  that 
may  be  permanently  financed  by  the  same 
creditor  is  covered  under  this  section,  the 
creditor  may  treat  the  construction  and  the 
permanent  phases  as  separate  transactions 
with  distinct  terms  to  maturity  or  a  single 
combined  transaction.  See  comment  17(c)(6)- 
2.  In  any  assumption  of  an  adjustable-rate 
transaction  secured  by  real  property  or  a 
dwelling,  disclosures  need  not  be  provided 
under  §  226. 19(b). 

★  ★  ★  ★  * 

Section  226.20 — Subsequent  Disclosure 
Requirements 

^ 20(a)  Modifications  to  terms  by  the  same 
creditor. 

20(a)(  1 )  Mortgages. 

Paragraph  20( a)(l)( i ). 

1.  Coverage.  Section  226.20(a)(1)  describes 
certain  modifications  to  the  terms  of  an 
existing  legal  obligation  by  the  “same 
creditor”  that  are  new  transactions  requiring 
a  complete  new  set  of  disclosures.  “Same 
creditor”  is  defined  for  purposes  of  this 
section  as  the  current  holder  of  an  existing 
obligation  secured  by  real  property  or  a 


dwelling,  or  the  servicer  acting  on  behalf  of 
such  current  holder.  See  §  226.20(a)(l)(iii). 

All  other  creditors  that  enter  into  an 
agreement  to  extend  credit  covered  by  TILA 
also  must  make  the  disclosures  required 
under  this  part  (for  example,  the  disclosures 
required  by  §§226.19  and  226.38),  and  are 
otherwise  subject  to  all  applicable  provisions 
of  this  part. 

2.  Transactions  not  covered.  A 
modification  to  the  terms  of  the  existing  legal 
obligation  by  the  same  creditor  and  same 
consumer  is  a  new  transaction  under 
§  226.20(a)(1)  only  if  one  or  more  of  the 
modifications  listed  in  §226.20(a)(l)(i)(A)- 
(G)  occurs.  For.example,  if  the  creditor 
changes  the  payment  schedule  under  an 
existing  legal  ohligation  by  adjusting  the 
payment  frequency  from  monthly  to  bi¬ 
weekly,  with  no  other  modification  to  the 
terms  listed  under  §  226.20(a)(l)(i)(A)-(G),  a 
new  transaction  under  §  226.20(a)(1)  does  not 
occur.  In  addition,  §  226.20(a)(1)  applies  only 
if  the  modification  rises  to  the  level  of  a 
change  in  the  terms  of  the  existing  legal 
obligation,  unless  a  fee  is  imposed  on  the 
consumer  in  connection  with  the 
modification,  regardless  of  whether  the  fee  is 
reflected  in  any  agreement  between  the 
parties.  (See  §  226.17(c)(1)  and  corresponding 
commentary  for  a  discussion  of  the  “legal 
obligation.”)  For  example,  the  following  are 
modifications  that  do  not  result  in  a  change 
in  the  terms  of  the  existing  legal  obligation, 
provided  that  no  fee  is  imposed  in 
connection  with  the  modification; 

i.  A  creditor  informally  permits  the 
consumer  to  defer  payments  from  time  to 
time,  for  instance  to  take  account  of  holiday 
seasons  or  seasonal  employment; 

ii.  A  creditor  enters  into  an  informal 
arrangement  with  the  consumer  to  change  the 
monthly  payment  amount  owed,  for  instance 
by  allowing  the  consumer  to  make  interest- 
only  payments  for  6  months  and 
subsequently  increasing  the  monthly 
payment  amount  owed  for  the  remainder  of 
the  loan  term  to  account  for  the  6  months  of 
unpaid  principal  amount;  or 

iii.  A  creditor  informally  extends  the 
consumer’s  payment  due  date  by  giving  the 
consumer  an  additional  30  days  to  make  a 
monthly  payment  amount  that  is  due. 

3.  New  transaction  requirements.  A  new 
transaction  under  §  226.20(a)(1)  requires  a 
complete  set  of  new  disclosures  and  is 
subject  to  all  applicable  provisions  of  this 
part.  For  example: 

i.  If  the  same  creditor  adds  an  adjustable- 
rate  feature  to  an  existing  legal  obligation,  the 
disclosures  required  under  §  226.19(b)  must 
be  given  at  the  time  of  application  (see 
comment  20(a)(l)(i)— 4)  or  before  the 
consumer  pays  a  nonrefundable  fee, 
whichever  is  earlier,  in  addition  to 
disclosures  required  under  §§  226.19(a)  and 
226.38; 

ii.  If  the  same  creditor  increases  the 
interest  rate  of  an  existing  legal  obligation 
which  results  in  the  new  transaction  being  a 
higher-priced  mortgage  loan  under 

§  226.35(a),  the  creditor  must  provide  a 
complete  set  of  new  disclosures  and  comply 
with  the  requirements  under  §  226.35(b); 

iii.  If  the  same  creditor  advances  new 
money  under  an  existing  legal  obligation 
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secured  by  the  consumer’s  principal 
dwelling,  a  new  transaction  occurs  under 
§  226.20(a)(l)(i)(A)  cuid  is  subject  to 
rescission  under  §226.23,  whether  the 
creditor  is  the  original  creditor  or  an 
assignee.  See  §  226.23(0(2).  In  this  case,  the 
creditor  must  provide  to  the  consumer  the 
rescission  notice  required  under  §  226.23(b) 
in  addition  to  the  disclosures  required  under 
§§  226.19  and  226.38.  (See  §§  226.23(f)(2)  and 
corresponding  commentary  for  a  discussion 
of  advance  of  new  money); 

iv.  If  the  same  creditor  adds  a  security 
interest  in  the  consumer’s  principal  dwelling 
to  an  existing  legal  obligation,  a  new 
transaction  under  §  226.20(a)(l)(i)(G)  occurs 
and  is  subject  to  rescission  under  §  226.23, 
whether  the  creditor  is  the  original  creditor 
or  an  assignee.  In  this  case,  the  creditor  must 
provide  to  the  consumer  the  rescission  notice 
required  under  §  226.23(b)  in  addition  to  the 
disclosures  required  under  §§226.19  and 
226.38.  (See  §  226.23(a)(1)  and  corresponding 
commentary  for  a  di.scussion  of  addition  of 
a  security  interest);  or 
V.  If  the  same  creditor  extends  the  loan 
term  of  an  existing  legal  obligation  (i.e., 
renews  the  loan),  and  imposes  a  fee  in 
connection  with  the  modification,  a  new 
transaction  under  §226.20(a)(l)(i)(C)  occurs 
that  requires  new  disclosures.  The 
transaction  is  not  subject  to  rescission  if  the 
same  creditor  (current  holder)  is  also  the 
original  creditor.  (See  §  226.23(f)(2)  for  a 
discussion  of  the  exemption  from  rescission 
for  refinancings.)  In  this  case,  the  creditor 
must  provide  to  the  consumer  the  disclosures 
required  under  §§  226.19  and  226.38,  but 
need  not  provide  a  rescission  notice. 

4.  Application.  Creditors  may  rely  on 
comment  19(a)(l)(i)-2  in  determining  when  a 
written  application  is  received  for  a  new 
transaction  covered  by  this  subsection. 
Comment  19(a)(l)(i)-2  provides,  in  part,  that 
an  application  is  received  when  the 
consumer  submits  the  information  set  forth 
in  the  definition  of  “application”  in 
Regulation  X  (see  24  CFR  3500.2(b)).  In  some 
cases,  the  consumer  may  not  need  to  submit 
information  to  the  creditor  to  make  a  “written 
application”  for  a  modification.  For  example, 
where  a  consumer  contacts  the  same  creditor 
to  modify  a  term  of  an  existing  legal 
obligation,  the  creditor  may  have  information 
on  file  that  constitutes  an  “application.” 
Whether  the  creditor  requests  the 
information  from  the  consumer  anew  or  uses 
information  on  file,  an  application  is  deemed 
received  where  the  creditor  has  the 
information  set  forth  in  the  definition  of 
“application”  as  defined  under  Regulation  X. 
See  24  CFR  §  3500.2(b). 

5.  Denied  or  withdrawn  applications.  A 
creditor  must  deliver  or  mail  an  early 
disclosure  of  credit  terms  to  the  consumer 
not  later  than  three  business  days  after  the 
creditor  receives  an  application  for  a 
modification.  (See  §  226.19(a)(l)(i)  and 
^  corresponding  commentary  for  the  early 
disclosure  timing  requirements.)  Within  this 
three-business-day  period,  the  creditor  may 
determine  that  an  application  for  a 
modification  to  the  terms  of  an  existing  legal 
obligation  will  not  be  approved  on  the  terms 
requested,  or  a  consumer  may  withdraw  an 
application.  In  these  cases,  the  creditor  need 


not  make  the  early  disclosures  required  by 
§  226.19(a)(l)(i).  (See  comment  19(a)(l)(i)-3 
for  further  discussion  of  denied  or 
withdrawn  applications.  See  also  12  CFR 
202.9(a)  and  corresponding  commentary 
regarding  adverse  action  notice  requirements 
under  ECOA  and  Regulation  B.) 

Paragraph  20(a)(l)(i)(A). 

1.  General.  Under  §  226.20(a)(1),  an 
increase  in  the  loan  amount  occurs  when  the 
new  loan  amount  exceeds  the  unpaid 
principal  balance  plus  any  earned  unpaid 
finance  charge  or  earned  unpaid  non-finance 
charge,  such  as  a  late  fee,  on  the  existing 
obligation.  (See  §  226.38(a)(1)  for  the 
meaning  of  “loan  amount.”) 

2.  Costs  of  the  transaction.  An  increase  in 
the  loan  amount  includes  any  cost  of  the 
transaction,  such  as  points,  appraisal  or 
attorney’s  fees,  title  examination  and 
insurance  fees,  or  new  insurance  premiurns. 
that  are  paid  out  of  the  proceeds  of  the  new 
loan  amount,  except  amounts  that  are  used 
to  fuhd  an  escrow  account.  (See  comments 
20(a)(l)(i)(A)— 3  regarding  escrows  and 
20(a)(l)(i)(B)-2  regarding  fees.)  For  example, 
if  the  sum  of  the  outstanding  principal 
balance  plus  the  earned  unpaid  finance 
charge  is  $200,000  and  the  new  loan  amount 
is  $203,000,  a  new  transaction  requiring  new 
disclosures  would  occur  under  §  226.20(a)(1), 
even  where  the  extra  $3,000  is  attributable 
solely  to  costs  of  the  transaction  and  no  other 
modifications  to  terms  listed  in 
§§226.20(a)(l)(i)(A)-(C)  occur. 

3.  Escrows.  Amounts  that  are  advanced  to 
the  consumer  to  fund  an  existing  or  newly- 
established  escrow  account  are  not  included 
in  the  determination  of  whether  there  is  an 
increase  in  the  loan  amount  under 

§  226.20(a)(l)(i)(A).  For  purposes  of  this 
paragraph  20(a)(l)(i)(A),  “escrow  account” 
has  the  same  meaning  as  in  24  CFR 
3500.17(b),  as  amended. 

Paragraph  20(a)(  1  )(i)(B). 

1.  General.  Imposing  a  fee  on  the  consumer 
in  connection  with  the  agreement  to  modify 
an  existing  legal  obligation  results  in  a  new 
transaction  under  §  226.20(a)(l)(i)(B).  That  is, 
the  fee  does  not  need  to  be  part  of  the  new 
contractual  arrangement  to  constitute  an 
event  that  results  is  a  new  transaction  under 
§226.20(a)(l)(i)(B). 

2.  Payment  and  types  of  fees.  A  fee 
imposed  on  the  consumer  in  connection  with 
the  agreement  to  modify  the  existing  legal 
obligation  includes  any  fee  that  is  paid  out 
of  the  proceeds  of  the  new  loan  amount  or 
paid  directly  by  the  consumer  out-of-pocket, 
except  amounts  that  are  used  to  fund  an 
escrow  account.  See  comment  20(a)(l)(i)(A)- 

3.  Fees  imposed  on  the  consumer  in 
connection  with  the  agreement  include,  for 
example,  points,  credit  report,  appraisal  and 

■  underwriting  fees,  or  new  insurance 
premiums.  Charging  an  insurance  premium 
for  the  continuation  of  coverage  does  not 
constitute  a  fee  under  §  226.20(a)(l)(i).  That 
is,  if  a  creditor  does  not  impose  on  the 
consumer  additional  insurance  premiums  or 
new  insurance  requirements  (for  example,  if 
the  creditor  does  not  increase  the  existing 
premium  for  hazard  insurance  or  require 
increased  property  insurance  amounts),  but 
merely  continues  coverage,  such  costs  are  not 
fees  imposed  on  the  consumer  in  connection 


with  the  agreement  under  §226.20(a)(l)(i). 

(See  §  226.19(a)(l)(ii)  and  corresponding 
commentary  regarding  restrictions  on  the 
imposition  of  fees.) 

3.  Timing.  Creditors  may  rely  on  comment 
19(a)(l)(i)-2  regarding  when  a  written 
application  is  received  for  a  hew  transaction 
covered  by  this  subsection.  (See  comment 
20(a)(l)(i)-4  for  a  discussion  of  application.) 
Paragraph  20(a)(  1  }(i)(C). 

1.  General.  A  change  in  loan  term  occurs 
when  the  maturity  date  of  the  new 
transaction  is  earlier  or  later  than  the 
maturity  date  of  the  existing  legal  obligation. 
For  example,  a  change  in  loan  term  occurs, 
and  a  new  transaction  results  under 
§226.20(a)(l)(i)(C),  if  the  existing  obligation 
has  a  maturity  date  of  June  30,  2020,  and  the 
creditor  agrees  to  modify  the  existing  legal 
obligation  to  extend  the  maturity  date  by 
three  years  to  June  30,  2023.  (See 
§  226.38(a)(2)  for  the  meaning  of  “loan  term.”) 
Paragraph  20(a)(l)(i)[D). 

1.  General.  Section  226.20(a)(l)(i)(D) 
applies  to  any  change  in  rate,  including  both 
increases  and  decreases  in  the  interest  rate, 
except  as  provided  under 
§  226.20(a)(l)(ii)(C).  A  change  in  rate  occurs 
for  purposes  of  §  226.20(a)(l)(i)(D)  when  the 
interest  rate  (the  fully-indexed  rate  for  an 
adjustable-rate  mortgage)  for  the  new 
obligation  is  different  than  the  interest  rate 
for  the  existing  obligation  that  is  in  effect 
within  a  reasonable  period  of  time  of  the 
modification.  For  example,  30  calendar  days 
would  be  a  reasonable  period  of  time.  The 
following  example  illustrates  the  rule. 

Assume  that  on  June  15,  2010,  the  existing 
legal  obligation  is  a  -Vi  ARM  that  currently 
provides  for  a  fully-indexed  interest  rate  of 
6  percent,  which  adjusts  annually  according 
to  changes  in  the  one-year  LIBOR  index.  The 
next  adjustment  is  scheduled  for  September 
1,  2010.  The  same  creditor  and  same 
consumer  consummate  an  agreement  on  July 
1,  2010,  to  modify  the  existing  legal 
obligation  to  provide  for  a  3  percent 
introductory  rate,  that  will  adjust  to  the  fully- 
indexed  rate  of  6.25  percent  after  6  months, 
and  annually  thereafter  according  to  changes 
in  the  one-year  LIBOR  index.  A  change  in 
rate  occurs  under  §  226.20(a)(l)(i)(D)  because 
the  fully-indexed  rate  on  the  new  transaction 
is  6.25  percent,  which  is  different  than  the 
6  percent  interest  rate  in  effect  under  the 
existing  legal  obligation  within  30  calendar 
days  of  consummation  of  the  modification.  If, 
however,  the  fully-indexed  rate  on  the  new 
transaction  at  consummation  is  6  percent  and 
adjusts  annually  thereafter  according  to 
changes  in  the  one-year  LIBOR  index,  a  , 
change  in  rate  does  not  occur  under 
§226.20(a)(l)(i)(D).  (See  §  226.38(c)(7)(iii)  for 
the  meaning  of  the  term  “fully-indexed  rate,” 
and  §  226.38(a)(3)(i)(A)  for  the  meaning  of  the 
term  “adjustable-rate  mortgage.”) 

2.  Rate  calculation  and  limits.  A  change  in 
rate  based  on  an  adjustable-rate  feature 
disclosed  as  required  by  §  226.38(e)(l)-(2)  in 
connection  with  the  existing  obligation  is  not 
a  new  transaction  under  §  226.20(a)(1).  For 
example,  assume  the  disclosures  for  an 
fexisting  adjustable-rate  mortgage  provide  that 
the  5.25  percent  introductory  rate  will  expire 
after  three  years,  adjust  to  7.25  percent  in  the 
fourth  year,  and  adjust  annually  thereafter 
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based  on  the  one-year  LIBOR  index  plus  2 
percent  with  a  lifetime  cap  of  12  percent.  A 
change  in  rate  made  in  accordance  with  these 
disclosures  does  not  result  in  a  new 
transaction  under  §  226.20(a)(1).  However,  a 
change  in  the  interest  rate  of  an  existing  legal 
obligation  occurs  where  the  same  parties  to 
an  existing  obligation  modify,  for  example, 
the  index  or  formula  used  [e.g.,  from  the  one- 
year  LIBOR  to  the  6-month  Treasury),  the 
margin  (e.g.,  from  2  percent  to  1.5  percent), 
or  rate  limit  (e.g.,  from  12  percent  to  15 
percent)  not  previously  disclosed  in 
accordance  with  §  226.38(e)(l)-(2).  One  or 
more  of  these  modifications  results  in  a  new' 
transaction  requiring  new  disclosures  for 
purposes  of  §  226.20(a)(1). 

Paragraph  20la)(l)(i)(Ej. 

1.  General.  An  Increase  in  the  periodic 
payment  amount  based  on  payment  change 
limits  disclosed  as  required  under 
§  226.38(e)(2)  in  connection  with  the  existing 
legal  obligation  is  not  a  new  transaction 
under  §  226.20(a)(1).  For  example,  assume 
the  disclosures  for  an  existing  fixed-rate 
mortgage  with  negative  amortization 
provides  for  minimum  payments  that  can 
increase  by  5  percent  each  year  for  the  first 
10  years,  and  thereafter  the  full  monthly 
principal  and  interest  payments  will  be 
required  for  the  remainder  of  the  loan  term. 

A  change  in  the  monthly  payment  amount 
owed  in  the  seventh  year  that  is  made  in 
accordance  with  these  disclosures  does  not 
result  in  a  new  transaction  under 
§  226.20(a)(1).  However,  an  increase  in  the 
periodic  payment  amount  owed  under  the 
existing  legal  obligation  as  a  result  of  a 
change  in  any  limitations  on  payment 
adjustments  not  previously  disclosed  in 
accordance  with  §  226.38(e)(2)  is  a  new 
transaction  requiring  new  disclosures.  Using 
the  same  example  as  above,  a  new 
transaction  requiring  new  disclosures  occurs 
under  §  226.20(a)(1)  if  the  minimum  payment 
owed  in  the  seventh  year  is  increased  by  6 
percent  rather  than  by  the  disclosed  5 
percent  increase. 

2.  Escrows.  Amounts  that  are  advanced  to 
the  consumer  to  fund  an  existing  or  newly- 
established  escrow  account  are  not  included 
in  the  determination  of  whether  there  is  an 
increase  in  the  periodic  payment  amount 
under  §  226.20(a)(l)(i)(E).  For  purposes  of 
this  paragraph  20(a)(l)(i)(E),  “escrow 
account”  has  the  same  meaning  as  in  24  CFR 
3500.17(b),  as  amended. 

Paragraph  20(a)(l)(i)(F). 

1.  Adjustable-rate  feature.  A  creditor  adds 
an  adjustable-rate  feature  to  an  existing  legal 
obligation  by  changing  the  index  or  formula 
used  to  adjust  the  rate  to  a  different  index  or 
formula.  A  creditor  does  not  add  an 
adjustable-rate  feature  to  an  existing  legal 
obligation  if  it  changes  the  index  or  formula 
used  to  adjust  the  rate  because  the  original 
index  or  formula  becomes  unavailable,  as 
long  as  historical  fluctuations  in  the  original 
and  replacement  indices  or  formulas  were 
substantially  similar,  and  as  long  as  the 
replacement  index  or  formula  will  produce  a 
rate  similar  to  the  rate  that  was  in  effect  at 
the  time  the  original  index  or  formula 
became  unavailable.  If  the  replacement  index 
or  formula  is  newly  established  and  therefore 
does  not  have  any  rate  history,  it  may  be  used 


if  it  produces  a  rate  substantially  similar  to 
the  rate  in  effect  when  the  original  index  or 
formula  became  unavailable. 

2.  Other  risk  features.  A  new  transaction 
requiring  new  disclosures  occurs  where  a 
creditor  adds  one  or  more  of  the  following 
features  or  conditions  to  an  existing  legal 
obligation:  prepayment  penalty;  interest- 
only:  negative  amortization;  balloon 
payment;  demand;  no-documentation  or  low- 
documentation;  or  shared-equity  or  shared- 
appreciation. 

20(a)(  1  )(ii)  Exceptions. 

Paragra ph  20(a)(l )( ii)(Aj. 

1.  Court  agreements.  This  exception 
includes,  for  example,  agreements  such  as 
reaffirmations  of  debts  discharged  in 
bankruptcy,  settlement  agreements,  and  post¬ 
judgment  agreements.  (See  commentary  to 
§  226.2(a)(14)  for  a  discussion  of  court- 
approved  agreements  that  are  not  considered 
new  extensions  of  “credit.”) 

Paragraph  20(a)(l)(ii)(B). 

1.  Workout  agreements.  An  agreement 
entered  into  as  a  result  of  the  consumer’s 
default  or  delinquency  includes,  for  example, 
forbearance,  repayment  or  loan  modification 
agreements.  The  exception  under 
§  226.20(a)(l)(ii)(B)  does  not  apply,  however, 
if  there  is  an  increase  in  the  loan  amount  or 
the  interest  rate,  or  a  fee  is  imposed  on  the 
consumer  in  connection  with  the  agreement. 
(See  §  226.20(a)(l)(i)(B)  and  corresponding 
commentary  regarding  fees.) 

Paragraph  20( a)(l)( ii )( C). 

1.  Decreases  in  interest  rate.  A  decrease  in 
the  interest  rate  occurs  if  the  contractual 
interest  rate  (the  fully-indexed  rate  for  an 
adjustable-rate  mortgage)  for  the  new  loan  at 
the  time  the  new  transaction  is  consummated 
is  lower  than  the  interest  rate  (the  fully- 
indexed  rate  for  an  adjustable-rate  mortgage) 
of  the  existing  obligation  in  effect  at  the  time 
of  the  modification.  Section 
226.20(a)(l)(ii)(C)  provides  that  a  decrease  in 
the  interest  rate  is  not  a  new  transaction 
under  §  226.20(a)(1)  under  the  following 
circumstances;  No  additional  fees  or  other 
changes  are  made  to  the  existing  legal 
obligation,  except  that  the  payment  schedule 
may  reflect  lower  periodic  payments  or  a 
lengthened  maturity  date.  The  exception  in 
§  226.20(a)(l)(ii)(C)  does  not  apply  if  the 
maturity  date  is  shortened,  or  if  the  payment 
amount  or  number  of  payments  is  increased 
beyond  that  remaining  on  the  existing 
transaction.  For  example,  if  a  creditor  lowers 
the  interest  rate  of  an  existing  legal  obligation 
and  retains  the  existing  loan  term  of  30  years 
(resulting  in  lower  monthly  payments),  no 
new  disclosures  are  required.  Similarly,  if  a 
creditor  lowers  the  interest  rate  and  also 
enters  into  a  6-month  payment  forbearance 
arrangement  with  the  consumer,  with  those 
six  months  of  payments  to  be  added  to  the 
end  of  the  loan  term  (resulting  in  a  longer 
loan  term),  no  new  disclosures  are  required. 
However,  a  new  transaction  requiring  new 
disclosures  occurs  if  the  creditor  lowers  the 
interest  rate  and  shortens  the  loan  term  from, 
for  example,  30  to  20  years.  A  new 
transaction  requiring  new  disclosures  also 
occurs  if  the  creditor  lowers  the  interest  rate 
but  adds  a  new  term,  such  as  a  prepayment 
penalty,  or  imposes  a  fee  on  the  consumer. 
(See  comment  20(a)(l)(i)(C)  for  a  discussion 


of  changes  in  the  loan  term,  comment 
20(a)(l)(i)(D)-l  for  a  discussion  of  changes  in 
the  interest  rate,  and  comment  20(a)(l)(i)(B)- 
1  regarding  fees.)-^ 

20(a)  Refinancings  ►by  the  same 

creditor — Non-mortgage  credit-^. 

1.  Definition.  ►For  transactions  not 
secured  by  real  property  or  a  dwelling, 
a^IAJ  refinancing  is  a  new  transaction 
requiring  a  complete  new  set  of  disclosures. 
Whether  a  refinancing  has  occurred  is 
determined  by  reference  to  whether  the 
original  obligation  has  been  satisfied  or 
extinguished  and  replaced  by  a  new 
obligation,  based  on  the  parties’  contract  and 
applicable  law.  The  refinancing  may  involve 
the  consolidation  of  several  existing 
obligations,  disbursement  of  new  money  to 
the  consumer  or  on  the  consumer’s  behalf,  or 
the  rescheduling  of  payments  under  an 
existing  obligation.  In  any  form,  the  new 
obligation  must  completely  replace  the  prior 
one. 

1.  Changes  in  the  terms  of  an  existing 
obligation,  such  as  the  deferral  of  individual 
in.stallments,  will  not  constitute  a  refinancing 
unless  accomplished  by  the  cancellation  of 
that  obligation  and  the  substitution  of  a  new 
obligation. 

ii.  A  substitution  of  agreements  that  meets 
the  refinancing  definition  will  require  new 
disclosures,  even  if  the  substitution  does  not 
substantially  alter  tbe  prior  credit  terms. 

2.  Exceptions.  A  ►non-mortgage-^ 
transaction  is  subject  to  §  226.20(a)^(2)-^ 
only  if  it  meets  tbe  general  definition  of  a 
refinancing.  Section  226.20(a)^(2)-^ 
[(^►(i)^  through  r(5)l^(v)^  lists  5 
events  that  are  not  treated  as  refinancings, 
even  if  they  are  accomplished  by  cancellation 
of  the  old  obligation  and  substitution  of  a 
new  one. 

3.  Variable-rate.  i.  If  a  variable-rate  feature 
was  properly  disclosed  under  the  regulation, 
a  rate  change  in  accord  with  those 
disclosures  is  not  a  refinancing.  For  example, 
no  new  disclosures  are  required  when  the 
variable-rate  feature  is  invoked  on  a 
renewable  balloon-payment 
ImortgageJ^transaction-^  that  was 
previously  disclosed  as  a  variable-rate 
transaction. 

ii.  Even  if  it  is  not  accomplished  by  the 
cancellation  of  the  old  obligation  and 
substitution  of  a  new  one,  a  new  transaction 
subject  to  new  disclosures  results  if  the 
creditor  either: 

A.  increases  the  rate  based  on  a  variable- 
rate  feature  that  was  not  previously 
disclosed:  or 

B.  Adds  a  variable-rate  feature  to  the 
obligation.  A  creditor  does  not  add  a 
variable-rate  feature  by  changing  the  index  of 
a  variable-rate  transaction  to  a  comparable 
index,  whether  the  change  replaces  the 
existing  index  or  substitutes  an  index  for  one 
that  no  longer  exists. 

Tiii.  If  either  of  the  events  in  paragraph 
20(a)3.ii.A.  or  ii.B.  occurs  in  a  transaction 
secured  by  a  principal  dwelling  with  a  term 
longer  than  one  year,  the  disclosures  required 
under  §  226.19(b)  also  must  be  given  at  that 
time.] 

l4.  Unearned  finance  charge.  In  a 
transaction  involving  precomputed  finance 
charges,  the  creditor  must  include  in  the 
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finance  charge  on  the  refinanced  obligation 
any  unearned  portion  of  the  original  finance 
charge  that  is  not  rebated  to  the  consumer  or 
credited  against  the  underlying  obligation. 

For  example,  in  a  transaction  with  an  add¬ 
on  finance  charge,  a  creditor  advances  new 
money  to  a  consumer  in  a  fashion  that 
extinguishes  the  original  obligation  and 
replaces  it  with  a  new  one.  The  creditor 
neither  refunds  the  unearned  finance  charge 
on  the  original  obligation  to  the  consumer 
nor  credits  it  to  the  remaining  balance  on  the 
old  obligation.  Under  these  circumstances, 
the  unearned  finance  charge  must  be 
included  in  the  finance  charge  on  the  new 
obligation  and  reflected  in  the  annual 
percentage  rate  disclosed  on  refinancing. 
Accrued  but  unpaid  finance  charges  are 
included  in  the  amount  financed  in  the  new  , 
obligation.] 

Coverage.  Section 

226.20(a)^(2)-^  applies  only  to  refinancings 
undertaken  by  the  original  creditor  or  a 
holder  or  servicer  of  the  original  obligation. 

A  “refinancing”  by  any  other  person  is  a  new 
transaction  under  the  regulation,  not  a 
refinancing  under  this  section. 

Paragraph  20(a)[ ( 1  )J^(2)(i)^ 

1.  Renewal.  This  exception  applies  both  to 
obligations  with  a  single  payment  of 
principal  and  interest  and  to  obligations  with 
periodic  payments  of  interest  and  a  final 
payment  of  principal.  In  determining 
whether  a  new  obligation  replacing  an  old 
one  is  a  renewal  of  the  original  terms  or  a 
refinancing,  the  creditor  may  consider  it  a 
renewal  even  if; 

i.  Accrued  unpaid  interest  is  added  to  the 
principal  balance. 

ii.  Changes  are  made  in  the  terms  of 
renewal  resulting  from  the  factors  listed  in 
§  226.17(c)(3). 

iii.  The  principal  at  renewal  is  reduced  by 
a  curtailment  of  the  obligation. 

Paragraph  20(a)(2)^(ii)^ 

1.  Annual  percentage  rate  reduction.  A 
reduction  in  the  annual  percentage  rate  with 
a  corresponding  change  in  the  payment 
schedule  is  not  a  refinancing.  If  the  annual 
percentage  rate  is  subsequently  increased 
(even  though  it  remains  below  its  original 
level)  and  the  increase  is  effected  in  such  a 
way  that  the  old  obligation  is  satisfied  and 
replaced,  new  disclosures  must  then  be 
made. 

2.  Corresponding  change.  A  corresponding 
change  in  the  payment  schedule  to 
implement  a  lower  annual  percentage  rate 
would  be  a  shortening  of  the  maturity,  or  a 
reduction  in  the  payment  amount  or  the 
number  of  payments  of  an  obligation.  The 
exception  in  §  226.20(a)(2)^(ii)'^  does  not 
apply  if  the  maturity  is  lengthened,  or  if  the 
payment  amount  or  number  of  payments  is 
increased  beyond  that  remaining  on  the 
existing  transaction. 

Paragraph  20(a)[(3)J^(2)(iii)^ 

1.  Court  agreements.  This  exception 
includes,  for  example,  agreements  such  as 
reaffirmations  of  debts  discharged  in 
bankruptcy,  settlement  agreements,  and  post¬ 
judgment  agreements.  (See  the  commentary 
to  §  226.2(a)(14)  for  a  discussion  of  court- 
approved  agreements  that  are  not  considered 
“credit.”) 

Paragraph  20(a)l(4)i^(2)(iv)^ 


1.  Workout  agreements.  A  workout 
agreement  is  not  a  refinancing  unless  the 
annual  percentage  rate  is  increased  or 
additional  credit  is  advanced  beyond 
amounts  already  accrued  plus  insurance 
premiums. 

Paragraph  20( a)[(5) (2)1  v)^ 

1.  Insurance  renewal.  The  renewal  of 
optional  insurance  added  to  an  existing 
credit  transaction  is  not  a  refinancing, 
assuming  that  appropriate  Truth  in  Lending 
disclosures  were  provided  for  the  initial 
purchase  of  the  insurance. 

^20(a)(3)  Unearned  finance  charge. 

1.  Unearned  finance  charge.  In  a 
transaction  involving  precomputed  finance 
charges,  the  creditor  must  include  in  the 
finance  charge  on  the  new  obligation  any 
unearned  portion  of  the  original  finance 
charge  that  is  not  rebated  to  the  consumer  or 
credited  against  the  underlying  obligation. 

For  example,  in  a  mortgage  transaction  with 
an  add-on  finance  charge,  a  creditor  increases 
the  loan  amount  (or,  in  a  non-mortgage 
transaction  with  an  add-on  finance  charge,  a 
creditor  advances  new  money  to  a  consumer) 
in  a  manner  that  extinguishes  the  original 
obligation  and  replaces  it  with  a  new  one. 

The  creditor  neither  refunds  the  unearned 
finance  charge  on  the  existing  obligation  to 
the  consumer  nor  credits  it  to  the  remaining 
balance  on  the  existing  obligation.  Under 
these  circumstances,  the  unearned  finance 
charge  must  be  included  in  the  finance 
charge  on  the  new  obligation  and  reflected  in 
the  annual  percentage  rate  disclosed  on  the 
new  obligation.  Accrued  but  unpaid  finance 
charges  are  included  in  the  amount  financed 
in  the  new  obligation.*^ 
***** 

[Paragraph  20(c)  Variable-rate 
adjustments}^ 20(c)  Rate  adjustments.-^ 

[1.  Timing  of  adjustment  notices.  This 
section  requires  a  creditor  (or  a  subsequent 
holder)  to  provide  certain  disclosures  in 
cases  where  an  adjustment  to  the  interest  rate 
is  made  in  a  variable-rate  mortgage 
transaction  subject  to  §  226.19(b).  There  are 
two  timing  rules,  depending  on  whether 
payment  changes  accompany  interest  rate 
changes.  A  creditor  is  required  to  provide  at 
least  one  notice  each  year  during  which 
interest-rate  adjustments  have  occurred 
without  accompanying  payment  adjustments. 
For  payment  adjustments,  a  creditor  must 
deliver  or  place  in  the  mail  notices  to 
borrowers  at  least  25,  but  not  more  than  120, 
calendar  days  before  a  payment  at  a  new 
level  is  due.  The  timing  rules  also  apply  to 
the  notice  required  to  be  given  in  connection 
with  the  adjustment  to  the  rate  and  payment 
that  follows  conversion  of  a  transaction 
subject  to^§  226.19(b)  to  a  fixed-rate 
transaction.  (In  cases  where  an  open-end 
account  is  converted  to  a  closed-end 
»  transaction  subject  to  §  226.19(b),  the 
requirements  of  this  section  do  not  apply 
until  adjustments  are  made  following 
conversion.)] 

►l.  General.  Section  226.20(c)  requires  a 
creditor  (or  a  subsequent  holder)  to  provide 
certain  disclosures  in  cases  where  an 
adjustment  to  the  interest  rate  is  made  in  an 
adjustable-rate  mortgage  subject  to 
§  226.19(b).  (For  a  discussion  of  “price  level 
adjusted  mortgages”  and  other  mortgages  not 


subject  to  §  226.19(b),  see  comment  19(b)-3.) 
Section  226.20(c)  applies  only  if  adjustments 
are  made  under  the  terms  of  the  existing  legal 
obligation  between  the  parties.  Typically, 
these  adjustments  will  be  made  based  on  a 
change  in  the  value  of  the  applicable  index 
or  on  the  application  of  a  formula.  If  an 
adjustment  to  the  interest  rate  is  made  that 
is  not  based  on  the  terms  of  the  legal 
obligation,  then  no  disclosures  are  required 
under  §  226.20(c).  Such  an  adjustment  likely 
would  require  new  TILA  disclosures  under 
§  226.20(a).  For  example,  no  disclosures  are 
required  under  §  226.20(c)  when  an 
adjustment  to  the  interest  rate  is  made 
pursuant  to  a  modification  of  the  legal 
obligation,  but  such  modification  may  be  a 
new  transaction  for  which  the  creditor  must 
provide  new  disclosures  under  §  226.20(a). 
Further,  disclosures  must  be  given  under 
§  226.20(c)  if  such  new  transaction  is  an 
adjustable-rate  mortgage  subject  to 
§  226.19(b)  and  the  interest  rate  is  adjusted 
based  on  a  change  in  the  value  of  the 
applicable  index  or  on  the  application  of  a 
formula.  The  following  examples  illustrate 
whether  or  not  disclosures  are  required 
under  §  226.20(c)  in  different  circumstances: 

i.  Disclosure  required.  Assume  that  the 
loan  agreement  provides  that  the  interest  rate 
on  an  ARM  subject  to  §  226.19(b)  will  be 
determined  by  the  1-year  LIBOR  plus  a 
margin  of  2.75  percentage  points.  Currently 
the  consumer’s  interest  rate  is  6%,  based  on 
the  index  and  margin.  The  loan  agreement 
provides  that  the  interest  rate  will  adjust 
annually  and  the  corresponding  payment 
will  be  due  on  October  1.  Assume  that,  when 
the  adjusted  interest  rate  is  determined,  the 
1-year  LIBOR  for  2010  has  increased  by  2 
percentage  points  over  the  1-year  LIBOR  for 
2009.  Under  the  terms  of  the  loan  agreement, 
the  interest  rate  will  be  adjusted  to  8%,  and 
the  corresponding  payment  will  be  due  on 
October  1,  2010.  The  creditor  or  holder  must 
provide  the  notice  required  by  §  226.20(c)(1) 
60  to  120  days  before  the  corresponding 
payment  is  due,  that  is,  between  June  3  and 
August  2,  2010.  (Disclosures  may  be  required 
before  modification  under  §  226.20(a), 
however.) 

ii.  Disclosure  not  required.  Assume  the 
same  loan  agreement  and  facts  as  in  the 
previous  example,  except  that  on  January  4, 
2010  the  parties  modify  the  loan  agreement 
and  the  consumer  pays  a  $500  modification 
fee.  They  agree  that  the  consumer’s  current 
interest  rate  will  be  reduced  temporarily  from 
6%  to  4.5%,  with  the  corresponding  payment 
due  on  February  1,  2010.  They  also  agree  that 
after  modification  interest  rate  adjustments 
will  continue  to  be  made  baspd  on 
adjustments  to  the  1-year  LiBOR  and  the 
corresponding  payment  will  continue  to  be 
due  on  October  1.  Assume  that,  when  the 
adjusted  interest  rate  is  determined,  the  1- 
year  LIBOR  for  2010  has  increased  by  2 
percentage  points  over  the  1-year  LIBOR  for 
2009.  Under  the  terms  of  the  modified  loan 
agreement,  the  interest  rate  will  be  adjusted 
to  8%,  and  the  corresponding  payment  will 
be  due  on  October  1,  2010. 

A.  The  creditor  need  not  send  a  notice 
under  §  226.20(c)(1)  60  to  120  days  before 
payment  based  on  the  interest  rate  of  4.5% 
is  due  on  February  1  because  the  payment 
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change  is  not  made  based  on  an  interest  rate 
adjustment  provided  for  in  the  original  loan 
agreement?  Disclosures  may  be  required 
under  §  226.20(a)  in  connection  with  the 
modification,  however. 

B.  The  creditor  must  send  a  notice  under 
§  226.20(c)(1)  60  to  120  days  before  payment 
based  on  the  interest  rate  of  8%  is  due  on 
October  1,  that  is,  the  creditor  must  send  a 
notice  between  June  3  and  August  2,  2010. 
This  is  because  the  payment  due  on  October 
1  is  based  on  an  interest  rate  adjusted  based 
on  a  change  to  the  index  value  and  as 
provided  for  in  the  modified  loan 
agreement."^ 

2.  lExceptions.l^Not  applicable.'^ 

Section  226.20(c)  does  not  apply  to  [“shared- 
equity,”  “shared-appreciation,”  or  “price  level 
adjusted”  or  similar  mortgages]^“price-level 
adjusted  mortgages  and  certain  other 
mortgages  that  are  not  adjustable-rate 
mortgages  subject  to  the  disclosure 
requirements  of  §  226.19(b).  See  comment 
19(b)-3^. 

3.  Basis  of  disclosures.  The  disclosures 
required  under  this  section  shall  reflect  the 
terms  of  the  parties’  legal  obligation,  as 
required  under  §  226.17(c)(1). 

►4.  Conversion.  Section  226.20(c)  applies 
to  adjustments  made  when  an  adjustable-rate 
mortgage  subject  to  §  226.19(b)  is  converted 
to  a  fixed-rate  mortgage  if  the  existing  legal 
obligation  provides  for  such  conversion  and 
establishes  an  index  or  formula  to  be  used  to 
determine  the  interest  rate  upon  conversion. 
New  disclosures  instead  may  be  required 
under  §  226.20(a),  however,  if  the  existing 
legal  obligation  does  not  provide  for 
conversion  or  provides  for  conversion  but 
does  not  state  a  specific  index  and  margin  or 
formula  to  be  used  to  determine  the  new 
interest  rate,  or  if  the  parties  agree  to  change 
the  index,  margin,  or  formula  to  be  used  to 
determine  the  interest  rate  upon  conversion. 
New  disclosures  may  be  required  under 
§  226.20(a),  moreover,  if  a  conversion  fee  is 
charged  (whether  or  not  the  existing  legal 
obligation  establishes  the  amount  of  the 
conversion  fee)  or  loan  terms  other  than  the 
interest  rate  and  corresponding  payment  are 
modified.  If  an  open-end  account  is 
converted  to  a  closed-end  transaction  subject 
to  §  226.19(b),  disclosures  need  not  be 
provided  under  §  226.20(c)  until  adjustments 
subject  to  §  226.20(c)  are  made  following 
conversion. 

^20( c)(l )  Timing  of  disclosures. 

1.  When  required.  Payment  changes  due  to 
changes  in  property  tax  obligations  or 
mortgage-related  insurance  premiums  do  not 
trigger  the  requirement  to  make  disclosures 
under  §226.20(c)(l)(i).'^ 

IParagraph  20(c)(l]ll^Paragraph 
20(c)(2)(iif<. 

1.  Current  and  [priorj^-new^  interest 
rates.  The  requirements  under  this  paragraph 
are  satisfied  by  disclosing  the  interest  rate 
used  to  compute  the  new  adjusted  payment 
amount  [(“current  rate”)  (“new  rate”)"^ 
and  the  adjusted  interest  rate  that  was 
disclosed  in  the  last  adjustment  notice  [,  as 
well  as  all  other  interest  rates  applied  to  the 
transaction  in  the  period  since  the  last  notice 
(“prior  rates”)l^-(“current  rate”)*^  (If  there 
has  been  no  prior  adjustment  notice,  the 
[prior  rates  arej^current  rate  is"^  the 


interest  rate  applicable  to  the  transaction  at 
consummation^. )-^  [,  as  well  as  all  other 
interest  rates  applied  to  the  transaction  in  the 
period  since  consummation.)  If  no  payment 
adjustment  has  been  made  in  a  year,  the 
current  rate  is  the  new  adjusted  interest  rate 
for  the  transaction,  and  the  prior  rates  are  the 
adjusted  interest  rate  applicable  to  the  loan 
at  the  time  of  the  last  adjustment  notice,  and 
all  other  rates  applied  to  the  transaction  in 
the  period  between  the  current  and  last 
adjustment  notices.  In  disclosing  all  other 
rates  applied  to  the  transaction  during  the 
period  between  notices,  a  creditor  may 
disclose  a  range  of  the  highest  and  lowest 
rates  applied  during  that  period.] 

IParagraph  20(c)(2). 

1.  Current  and  prior  index  values.  This 
section  requires  disclosure  of  the  index  or 
formula  values  used  to  compute  the  current 
and  prior  interest  rates  disclosed  in 
§  226.20(c)(1).  The  creditor  need  not  disclose 
the  margin  used  in  computing  the  rates.  If  the 
prior  interest  rate  was  not  based  on  an  index 
or  formula  value,  the  creditor  also  need  not 
disclose  the  value  of  the  index  that  would 
otherwise  have  been  used  to  compute  the 
prior  interest  rate.] 

IParagraph  20(c)(3)\^Paragraph 
20(c)(2)(iv)'<. 

1.  Unapplied  index  increases.  The 
requirement  that  the  consumer  receive 
information  about  the  extent  to  which  the 
creditor  has  foregone  any  increase  in  the 
interest  rate  ►and  the  earliest  date  a  creditor 
may  apply  foregone  interest  to  future 
adjustments,  subject  to  rate  caps,*^  is 
applicable  only  to  those  transactions 
permitting  interest  rate  carryover.  The 
amount  of  increase  that  is  foregone  at  an 
adjustment  is  the  amount  that,  subject  to  rate 
caps,  can  be  applied  to  future  adjustments 
independently  to  increase,  or  offset  decreases 
in,  the  rate  that  is  determined  according  to 
the  index  or  formula. 

IParagraph  20(c)(4). 

1.  Contractual  effects  of  the  adjustment. 

The  contractual  effects  of  an  interest  rate 
adjustment  must  be  disclosed  including  the 
payment  due  after  the  adjustment  is  made 
.  whether  or  not  the  payment  has  been 
adjusted.  A  contractual  effect  of  a  rate 
adjustment  would  include,  for  example, 
disclosure  of  any  change  in  the  term  or 
maturity  of  the  loan  if  the  change  resulted 
from  the  rate  adjustment.  In  transactions 
whbre  paying  the  periodic  payments  will  not 
fully  amortize  the  outstanding  balance  at  the 
end  of  the  loan  term  and  where  the  final 
payment  will  equal  the  periodic  payment 
plus  the  remaining  unpaid  balance,  the 
amount  of  the  adjusted  payment  must  be 
disclosed  if  such  payment  has  changed  as  a 
result  of  the  rate  adjustment.  A  statement  of 
the  loan  balance  also  is  required.  The  balance 
required  to  be  disclosed  is  the  balance  on 
which  the  new  adjusted  payment  is  based.  If 
no  payment  adjustment  is  disclosed  in  the 
notice,  the  balance  disclosed  should  be  the 
loan  balance  on  which  the  payment  disclosed 
under  §  226.20(c)(5)  is  based,  if  applicable,  or 
the  balance  at  the  time  the  disclosure  is 
prepared.] 

IParagraph  20(c)(5)i^Paragraph 
20(c)(2)(vif<. 

1.  Fully-amortizing  payment.  This 
paragraph  requires  a  disclosure  ►of  the  fully 


amortizing  payment-^  only  when  negative 
amortization  occurs  as  a  result  of  the 
adjustment.  A  disclosiue  is  not  required 
simply  because  a  loan  calls  for  non¬ 
amortizing  or  partially  amortizing  payments. 
For  example,  in  a  transaction  with  a  five-year 
term  and  payments  based  on  a  longer 
amortization  schedule,  and  where  the  final 
payment  will  equal  the  periodic  payment 
plus  the  remaining  unpaid  balance,  the 
creditor  would  not  have  to  disclose  the 
payment  necessary  to  fully  amortize  the  loan 
in  the  remainder  of  the  five-year  term.  A 
disclosure  is  required,  however,  if  the 
►new-^  payment  disclosed  under 
[§  226.20(c)(4)]  ►§  226.20(c)(2)(ii)(C)'<  is 
not  sufficient  to  prevent  negative 
amortization  in  the  loan.  The  adjustment 
notice  must  state  the  payment  required  to 
prevent  negative  amortization.  (This 
paragraph  does  not  apply  if  the  payment 
disclosed  in  [§  226.20(c)(4)] 

►§  226.20(c)(2)(ii)(C)'^  is  sufficient  to 
prevent  negative  amortization  in  the  loan  but 
the  final  payment  will  be  a  different  amount 
due  to  rounding.) 

►2.  Effect  on  loan  term.  The  creditor  must 
disclose  any  change  in  the  term  or  maturity 
of  the  loan  if  the  change  resulted  from  the 
rate  adjustment.  The  creditor  need  not  make 
that  disclosure  if  the  loan  term  or  maturity 
has  not  changed.-^ 

Paragraph  20(c)(2)(vii). 

1.  Basis  of  disclosure.  A  statement  of  the 
loan  balance  must  be  disclosed.  The  balance 
required  to  be  disclosed  is  the  balance  on 
which  the  new  adjusted  payment  is  based. 

Paragraph  20(c)(3)(iii). 

1.  Unapplied  index  increases.  Creditors 
may  rely  on  comment  20(c)(2)(iv)-l  in 
determining  which  transactions  the  . 
requirement  to  disclose  foregone  interest 
increases  applies  to  and  how  to  disclose  such 
increases.  Although  creditors  must  disclose 
the  earliest  date  the  creditor  may  apply 
foregone  interest  to  future  adjustments  under 
§  226.20(c)(2)(iv),  creditors  need  not  disclose 
this  information  in  the  disclosures  required 
by  §226.20(c)(3)(iii),  which  are  made  when 
interest  rate  changes  do  not  cause  payment 
changes  during  a  year. 

Paragraph  20(c)(3)(v). 

1.  Basis  of  disclosure.  A  statement  of  the 
loan  balance  must  be  disclosed.  The  balance 
required  to  be  disclosed  is  the  balance  on  the 
last  day  of  the  period  for  which  the  creditor 
discloses  the  highest  and  lowest  interest 
rates. 

•k  it  it  if  it 

Section  226.22 — Determination  of  the 
Annual  Percentage  Rate 

22(a)  Accuracy  of  the  annual  percentage 
rate. 

^22(a)(  1 )  Actual  annual  percentage 
rate.-^ 

Paragraph  22(a)(l^(i)^. 

1.  Calculation  method.  The  regulation 
recognizes  both  the  actuarial  method  and  the 
United  States  Rule  Method  (U.S.  Rule)  as 
measures  of  an  exact  annual  percentage  rate. 
Both  methods  yield  the  same  annual 
percentage  rate  when  payment  intervals  are 
equal.  They  differ  in  their  treatment  of 
unpaid  accrued  interest. 

2.  Actuarial  method.  When  no  payment  is 
made,  or  when  the  payment  is  insufficient  to 
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pay  the  accumulated  finance  charge,  the 
actuarial  method  requires  that  the  unpaid 
finance  charge  be  added  to  the  amount 
financed  and  thereby  capitalized.  Interest  is 
computed  on  interest  since  in  succeeding 
periods  the  interest  rate  is  applied  to  the 
unpaid  balance  including  the  unpaid  finance 
charge.  Appendix  J  provides  instructions  and 
examples  for  calculating  the  annual 
percentage  rate  using  the  actuarial  method. 
►(The  fact  that  §  226.38(e)(5)(ii)  requires  the 
“finance  charge”  to  be  disclosed  as  “interest 
and  settlement  charges”  for  purposes  of 
mortgage  transaction  disclosures  does  not 
affect  how  an  annual  percentage  rate  is 
calculated  using  the  actuarial  method.)-^ 

3.  U.S.  Rule.  The  U.S.  Rule  produces  no 
compounding  of  interest  in  that  any  unpaid 
accrued  interest  is  accumulated  separately 
and  is  not  added  to  principal.  In  addition, 
under  the  U.S.  Rule,  no  interest  calculation 
is  made  until  a  payment  is  received. 

4.  Basis  for  calculations.  When  a 
transaction  involves  “step  rates”  or  “split 
rates” — that  is,  different  rates  applied  at 
different  times  or  to  different  portions  of  the 
principal  balance — a  single  composite  annual 
percentage  rate  must  be  calculated  and 
disclosed  for  the  entire  transaction.  Assume, 
for  example,  a  step-rate  transaction  in  which 
a  $10,000  loan  is  repayable  in  5  years  at  10 
percent  interest  for  the  first  2  years,  12 
percent  for  years  3  and  4,  and  14  percent  for 
year  5.  The  monthly  payments  are  $210.71 
during  the  first  2  years  of  the  term,  $220.25 
for  years  3  and  4,  and  $222.59  for  year  5.  The 
composite  annual  percentage  rate,  using  a 
calculator  with  a  “discounted  cash  flow 
analysis”  or  “internal  rate  of  return”  function, 
is  10.75  percent. 

^Paragraph  22(a)(l)(ii).-^ 

f5.1^1.'^  Good  faith  reliance  on  faulty 
calculation  tools.  [Footnote  45d]^Section 
226.22(a)(l)(ii)-^  absolves  a  creditor  of 
liability  for  an  error  in  the  ►disclosed'^ 
annual  percentage  rate  or  finance  charge  that 
resulted  from  a  corresponding  error  in  a 
calculation  tool  used  in  good  faith  by  the 
creditor.  ►(For  a  mortgage  transaction,  the 
finance  charge  is  disclosed  as  the  “interest 
and  settlement  charges”  (see 
§  226.38(e)(5)(ii)).'^  Whether  or  not  the 
creditor’s  use  of  the  tool  was  in  good  faith 
must  be  determined  on  a  case-by-case  basis, 
but  the  creditor  must  in  any  case  have  taken 
reasonable  steps  to  verify  the  accuracy  of  the 
tool,  including  any  instructions,  before  using 
it.  Generally,  [the 

footnotel^§  226.22(a)(l)(ii)-^  is  available 
only  for  errors  directly  attributable  to  the 
calculation  tool  itself,  including  software 
programs;  it  is  not  intended  to  absolve  a 
creditor  of  liability  for  its  own  errors,  or  for 
errors  arising  from  improper  use  of  the  tool, 
from  incorrect  data  entry,  or  fttjm 
misapplication  of  the  law. 

IParagrapb  i22(a)(2)^  Regular 
transaction'^. 

1.  IRegular  transactionsJ^General-^  The 
annual  percentage  rate  for  a  regular 
transaction  is  considered  accurate  if  it  varies 
in  either  direction  by  not  more  than  Va  of  1 
percentage  point  from  the  actual  annual 
percentage  rate.  For  example,  when  the  exact 
armual  percentage  rate  is  determined  to  be 
10V8%,  a  disclosed  annual  percentage  rate 


fi-om  10%  to  10V4%,  or  the  decimal 
equivalent,  is  deemed  to  comply  with  the 
regulation. 

[Paragraph  J22fa)(3]^  Irregular 
transaction-^. 

1.  {Irregular  transactionsi^General-M. 

The  annual  percentage  rate  for  an  irregular 
transaction  is  considered  accurate  if  it  varies 
in  either  direction  by  not  more  than  V*  of  1 
percentage  point  from  the  actual  annual 
percentage  rate.  This  tolerance  is  intended 
for  more  complex  transactions  that  do  not 
call  for  a  single  advance  and  a  regular  series 
of  equal  payments  at  equal  intervals.  The  ’/» 
of  1  percentage  point  tolerance  may  be  used, 
for  example,  in  a  construction  loan  where 
advances  are  made  as  construction 
progresses,  or  in  a  transaction  where 
payments  vary  to  reflect  the  consumer’s 
seasonal  income  ►or  due  to  changes  in  a 
premium  for  or  termination  of  mortgage 
insurance-^.  It  may  also  be  used  in 
transactions  with  graduated  payment 
schedules  where  the  contract  commits  the 
consumer  to  several  series  of  payments  in 
different  amounts.  It  does  not  apply, 
however,  to  loans  with  variable  rate  features 
where  the  initial  disclosures  are  based  on  [a 
regular  amortization  schedulel^having 
regular  payment  periods*^  over  the  life  of  the 
loan,  even  though  payments  may  later  change 
because  of  the  variable  rate  feature. 

22(a)(4)  Mortgage  loans. 

1.  Example's,  i."^  If  a  creditor 
improperly  omits  a  $75  fee  from  the  [finance 
chargel^interest  and  settlement  charges-^ 
on  a  regular  transaction,  the  understated 
[finance  charge  isj^interest  and  settlement 
charges  are-^  considered  accurate  under 

[§  226.18(d)(1)]  ►§  226.38(e)(5)(ii)^,  and 
the  annual  percentage  rate  corresponding  to 
[that  understated  finance  charge  also  is 
considered  accurate  even  if  it  falls]^those 
interest  and  settlement  charges  also  are 
considered  accurate  even  if  they  fail‘d 
outside  the  tolerance  of  Va  of  1  percentage 
point  provided  under  §  226.22(a)(2).  Because 
a  $75  error  was  made,  ►however,*^  an 
annual  percentage  rat6  corresponding  to  a 
$100  understatement  of  the  [finance 
chargel^interest  and  settlement  charges-^ 
would  not  be  considered  accurate. 

►ii.  If  a  creditor  improperly  includes  a 
$200  fee  in  the  interest  and  settlement 
charges  on  a  regular  transaction,  the 
overstated  interest  and  settlement  charges  are 
considered  accurate  under  §  226.38(e)(5)(ii), 
and  the  annual  percentage  rate  corresponding 
to  those  overstated  interest  and  settlement 
charges  is  considered  accurate  even  if  it  falls 
outside  the  tolerance  of  Va  of  1  percentage 
point  provided  under  §  226.22(a)(2).  Because 
a  $200  error  was  made,  however,  an  annual 
percentage  rate  corresponding  to  a  $225 
overstatement  of  the  interest  and  settlement 
charges  would  not  be  considered  accurate. 

2.  Rescission  purposes.  Section 
226.22(a)(4)(ii)(B)  does  not  establish  a  special 
tolerance  for  determining  whether  corrected 
disclosures  are  required  for  rescindable 
mortgage  transactions  under  §  226.19(a)(2). 
The  tolerances  for  interest  and  settlement 
charges  under  §226.23^(a)(5)(ii)-^[(g)  and 
(h)]  apply  only  when  the  consumer  asserts 
the  ri^t  of  rescission  under  §  226.23.'^ 

22(a)(5)  Additional  tolerance  for  mortgage 
loans. 


1.  Example's.  Section  226.22(a)(5)'^[. 
This  paragraph]  contains  an  additional 
tolerance  for  a  disclosed  annual  percentage 
rate  that  is  incorrect  but  is  closer  to  the  actual 
annual  percentage  rate  than  the  rate  that 
would  be  considered  accurate  under  the 
tolerance  in  §  226.22(a)(4).  To  illustrate:  In  an 
irregular  transaction  subject  to  a  V4  of  1 
percentage  point  tolerance[,  if]^ — 
i.  If-^  the  actual  annual  percentage  rate  is 
9.00  percent  and  a  $75  omission  from  the 
[finance  charge]^interest  and  settlement 
charges*^  corresponds  to  [a]^an  annual 
percentage"^  rate  of  8.50  percent  that  is 
considered  accurate  under  §  226.22(a)(4),  a 
disclosed  APR  of  8.65  percent  is  within  the 
tolerance  in  §  226.22(a)(5).  In  this  example  of 
[an  understated  finance 
charge]^understated  interest  and  settlement 
charges'^,  a  disclosed  annual  percentage  rate 
below  8.50  ►(the  annual  percentage  rate  that 
corresponds  to  the  disclosed  interest  and 
settlement  charges)-^  or  above  9.25  percent 
►(the  annual  percentage  rate  that 
corresponds  to  the  V4  of  1  percentage 
tolerance  for  an  irregular  transaction)"^ 
would  not  be  considered  accurate. 

►ii.  If  the  actual  annual  percentage  rate  is 
9.00  percent  and  the  improper  inclusion  of 
a  $500  fee  in  the  interest  and  settlement 
charges  corresponds  to  an  annual  percentage 
rate  of  9.40  percent  that  is  considered 
accurate  under  §  226.22(a)(4),  a  disclosed 
annual  percentage  rate  of  9.30  percent  is 
within  the  tolerance  in  §  226.22(a)(5).  In  this 
example  of  overstated  interest  and  settlement 
charges,  a  disclosed  annual  percentage  rate 
below  8.75  percent  (the  annual  percentage 
rate  that  corresponds  to  the  ’A  of  one 
percentage  point  tolerance  for  an  irregular 
transaction)  or  above  9.40  percent  (the 
annual  percentage  rate  that  corresponds  to 
the,  disclosed  interest  and  settlement  charges) 
would  not  be  considered  accurate."^ 

*  *  *  *  :Ar 

Section  226.23 — Right  of  Rescission 
1.  Transactions  not  covered.  Credit 
extensions  that  are  not  subject  to  the 
regulation  are  not  covered  by  §  226.23  even 
if  a  customer’s  principal  dwelling  is  the 
collateral  securing  the  credit.  For  example, 
the  right  of  rescission  does  not  apply  to  a 
business  purpose  loan,  even  though  the  loan 
is  secured  by  the  customer’s  principal 
dwelling. 

23(a)  Consumer’s  right  to  rescind. 
[Paragraph]  23(a)(l)^Coverage.'M 
1.  Security  in  terest  arising  from 
transaction,  ►i."^  In  order  for  the  right  of 
rescission  to  apply,  the  security  interest  must 
be  retained  as  part  of  the  credit  transaction. 
For  example: 

[•]^A."^  A  security  interest  that  is 
acquired  by  a  contractor  who  is  also 
extending  the  credit  in  the  transaction. 

[•]^B.«4  A  mechanic’s  or  materialman’s 
lien  that  is  retained  by  a  subcontractor  or 
supplier  of  the  contractor-creditor,  even 
when  the  latter  has  waived  its  own  security 
interest  in  the  consumer’s  home. 

►ii."^  The  security  interest  is  not  part  of 
the  credit  transaction  and  therefore  the 
transaction  is  not  subject  to  the  right  of 
rescission  when,  for  example: 

[^►A.^  A  mechanic’s  or  materialman’s 
lien  is  obtained  by  a  contractor  who  is  not 
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a  party  to  tlie  credit  transaction  biit'is  merely, 
paid  with  the  proceeds  of  the  6onsumer’s 
unsecured  hank  loan. 

All  security  interests  that  may 
arise  in  connection  with  the  credit 
transaction  are  validly  waived. 

The  creditor  obtains  a  lien  and 
completion  bond  that  in  effect  satisfies  all 
liens  against  the  consumer’s  principal 
dwelling  as  a  result  of  the  credit  transaction. 

►iii.-^  Although  liens  arising  by 
operation  of  law  are  not  considered  security 
interests  for  purposes  of  disclosure  under 
§  226.2,  that  section  specifically  includes 
them  in  the  definition  for  purposes  of  the 
right  of  rescission.  Thus,  even  though  an 
interest  in  the  consumer’s  principal  dwelling 
is  not  a  required  disclosure  under 
[§  226.18(m) ]►§  226.38(fK2)^,  it  may  still 
give  rise  to  the  right  of  rescission. 

2.  Consumer.  To  be  a  consumer  within  the 
meaning  of  §  226.2,  that  person  must  at  least 
have  an  ownership  interest  in  the  dwelling 
that  is  encumbered  by  the  creditor’s  security 
interest,  although  that  person  need  not  be  a 
signatory  to  the  credit  agreement.  For 
example,  if  only  one  spouse  signs  a  credit 
contract,  the  other  spouse  is  a  consumer  if 
the  ownership  interest  of  that  spouse  is 
subject  to  the  security  interest. 

3.  Principal  dwelling.  A  consumer  can  only 
have  one  principal  dwelling  at  a  time.  (But 
see  comment  23(a)(l)-4.)  A  vacation  or  other 
second  home  would  not  be  a  principal 
dwelling.  A  transaction  secured  by  a  second 
home  (such  as  a  vacation  home)  that  is  not 
currently  being  used  as  the  consumer’s 
principal  dwelling  is  not  rescindable,  even  if 
the  consumer  intends  to  reside  there  in  the 
future.  When  a  consumer  buys  or  builds  a 
new  dwelling  that  will  become  the 
consumer’s  principal  dwelling  within  one 
year  or  upon  completion  of  construction,  the 
new  dwelling  is  considered  the  principal 
dwelling  if  it  secures  the  acquisition  or 
construction  loan.  In  that  case,  the 
transaction  secured  by  the  new  dwelling  is  a 
residential  mortgage  transaction  and  is  not 
rescindable.  For  example,  if  a  consumer 
whose  principal  dwelling  is  currently  A 
builds  B.  to  be  occupied  by  the  consumer 
upon  completion  of  construction,  a 
construction  loan  to  finance  B  and  secured 
by  B  is  a  residential  mortgage  transaction. 
Dwelling,  as  defined  in  §  226.2,  includes 
structures  that  are  classified  as  personalty 
under  State  law.  For  example,  a  transaction 
secured  by  a  mobile  home,  trailer,  or 
houseboat  used  as  the  consumer’s  principal 
dwelling  may  be  rescindable. 

4.  Special  rule  for  principal  dwelling. 
Notwithstanding  the  general  rule  that 
consumers  may  have  only  one  principal 
dwelling,  when  the  consumer  is  acquiring  or 
constructing  a  new  principal  dwelling,  any 
loan  subject  to  Regulation  Z  and  secured  by 
the  equity  in  the  consumer’s  current 
principal  dwelling  (for  example,  a  bridge 
loan)  is  subject  to  the  right  of  rescission 
regardless  of  the  purpose  of  that  loan.  For 
example,  if  a  consumer  whose  principal 
dwelling  is  currently  A  builds  B,  to  be 
occupied  by  the  consumer  upon  completion 
of  construction,  a  construction  loan  to 
finance  B  and  secured  by  A  is  subject  to  the 
right  of  rescission.  A  loan  secured  by  both  A 
and  B  is,  likewise,  rescindable. 


5.  AddHion  of  a  security  interest.  [  Under 
footnote  47,  thel^The"^  addition  of  a  ' 
security  interest  in  a  consumer’s  principal  i 
dwelling  to  an  existing  obligatibn.is 
rescindable  even  if  the  existing  obligation  is 
not  satisfied  and  replaced  by  a  new 
obligation,  and  even  if  the  existing  obligation 
was  previously  exempt  (because  it  was  credit 
over  $25,000  not  secured  by  real  property  or 
a  consumer’s  principal  dwelling).  The  right 
of  rescission  applies  only  to  the  added 
security  interest,  however,  and  not  to  the 
original  obligation.  [In  those  situations,  only 
the  §  226.23(b)  notice  need  be  delivered,  not 
new  material  disclosures:  the  rescission 
period  will  begin  to  run  from  the  delivery  of 
the  notice.  l^Except  as  provided  in 
§  226.20(a),  the  creditor  need  only  deliver  the 
§  226.23(h)  notice,  not  new  material 
disclosures.  If  the  addition  of  a  security 
interest  in  the  consumer’s  principal  dwelling 
is  a  new  transaction  under  §  226.20(a)(1)  or 
a  refinancing  under  §  226.20(a)(2),  then  the 
creditor  must  deliver  new  material 
disclosures.  The  rescission  period  will  begin 
to  run  from  the  delivery  of  the  notice  and, 
as  applicable,  the  delivery  of  the  material 
disclosures."^ 

[Paragraph]  23(a)(2^  Exercise  of  the 
right. 

23(a)(2)(i)  Provision  of  written 
notification.-^ 

1.  Consumer’s  exercise  of  right.  The 
consumer  must  exercise  the  right  of 
rescission  in  writing  ►and  may,  but  is  not 
required  to,  use"^  [but  not  necessarily  on] 
the  notice  supplied  under  §  226.23(b). 
[Whatever  the  means  of  sending  the 
notification  of  rescission — mail,  telegram  or 
other  written  means — the  time  period  for  the 
creditor’s  performance  under  §  226.23(d)(2) 
does  not  begin  to  run  until  the  notification 
has  been  received.  The  creditor  may 
designate  an  agent  to  receive  the  notification 
so  long  as  the  agent’s  name  and  address 
appear  on  the  notice  provided  to  the 
consumer  under  §  226.23(b).  Where  the 
creditor  fails  to  provide  the  consumer  with 
a  designated  address  for  sending  the 
notification  of  rescission,  delivering  the 
notificdlion  to  the  person  or  address  to  which 
the  consumer  has  been  directed  to  send 
payments  constitutes  delivery  to  the  creditor 
or  assignee.  State  law  determines  whether 
delivery  of  the  notification  to  a  third  party 
other  than  the  person  to  whom  payments  are 
made  is  delivery  to  the  creditor  or  assignee, 
in  the  case  where  the  creditor  fails  to 
designate  an  address  for  sending  the 
notification  of  rescission.] 

^23(a)(2)(ii)  Party  the  consumer  shall 
notify. 

23(a)(2)(ii)(B)  After  the  three-business- 
day  period  following  consummation. 

1.  In  general.  To  exercise  an  extended  right 
of  rescission,  the  consumer  must  notify  the 
current  owner  of  the  debt  obligation.  Under 
§  226.23(a)(2)(ii)(B),  the  current  owner  of  the 
debt  obligation  is  deemed  to  have  received 
the  consumer’s  notification  if  the  consumer 
provides  it  to  the  servicer,  as  defined  in 
§  226.36(c)(3).  Therefore,  the  period  for  the 
creditor’s  or  owner’s  actions  in  §  226.23(d)(2) 
begins  on  the  day  the  servicer  receives  the 
consumer’s  notification."^ 

[Paragraph]  23(a)(3)^Rescission  period. 


23(a)(3)(i)  Three  business  days.-M  ,  ' 
\.  Rescission  period. 

consumer’s  right  to  rescind  does  not  expire 
until  midnight  after  the  third  business  day 
following  tbe  last  of  three  events: 

[•I^A.-^  Consummation  of  the 
transaction. 

[•]^B."^  Delivery  of  all  material 
disclosures. 

Delivery  to  the  consumer  of  the 
required  rescission  notice. 

*  For  example,  [if  a  tran.saction  is 
consummated  on  Friday,  June  1,  and  the 
disclosures  and  notice  of  the  right  to  rescind 
were  given  on  Thursday,  May  31,  the 
rescission  period  will  expire  at  midnight  of 
the  third  business  day  after  June  1 — that 
is.^assume  the  consumer  received  all 
material  disclosures  on  Wednesday,  May  23 
and  received  the  notice  of  the  right  to  rescind 
on  Thursday,  May  31,  and  the  transaction 
was  consummated  on  Friday,  June  1.  The 
rescission  period  will  expire  on  midnight 
after  the  third  business  day,  which  is-^ 
Tuesday,  June  5.  [In  another  example,  if  the 
disclosures  are  given  and  the  transaction 
consummated  on  Friday,  June  1,  and  the 
rescission  notice  is  given  on  Monday,  June  4, 
the  rescission  period  expires  at  midnight  of 
the  third  business  day  after  June  4 — that  is 
Thursday,  June  7.  The  consumer  must  place 
the  rescission  notice  in  the  mail,  file  it  for 
telegraphic  transmission,  or  deliver  it  to  the 
creditor’s  place  of  business  within  that 
period  in  order  to  exercise  the  right.  | 

►iii.  The  provision  of  incorrect  or 
incomplete  material  disclosures  or  an 
incorrect  or  incomplete  notice  of  the  right  to 
rescind  does  not  constitute  delivery  of  the 
disclosures  or  notice.  If  the  creditor 
originally  provided  incorrect  or  incomplete 
material  disclosures,  to  commence  the  three- 
business-day  rescission  period,  the  creditor 
must  deliver  to  the  consumer  complete, 
correct  material  disclosures  together  with  a 
complete,  correct,  updated  notice  of  the  right 
to  rescind.  If  the  creditor  originally  provided 
an  incorrect  or  incomplete  notice  of  the  right 
to  rescind,  to  commence  the  three-business- 
day  rescission  period,  the  creditor  must 
deliver  to  the  consumer  a  complete,  correct, 
updated  notice  of  the  right  to  rescind.  In 
either  situation,  the  consumer  would  have 
three  business  days  after  proper  delivery  to 
rescind  the  transaction.-^ 

[2.  Material  disclosures.  Footnote  48  sets 
forth  the  material  disclosures  that  must  be 
provided  before  the  rescission  period  can 
begin  to  run.  Failure  to  provide  information 
regarding  the  annual  percentage  rate  also 
includes  failure  to  inform  the  consumer  of 
the  existence  of  a  variable  rate  feature. 
Failure  to  give  the  other  required  disclosures 
does  not  prevent  the  running  of  the 
rescission  period,  although  that  failure  may 
result  in  civil  liability  or  administrative 
sanctions.] 

[3.  \^23(a)l3)(ii)-^  Unexpired  right  of 
rescission. 

^23(aj(3)(ii)(A)  Up  to  three  years.-^ 
[When  the  creditor  has  failed  to  take  the 
action  necessary  to  start  the  three-business 
day  rescission  period  running,  the  right  to 
rescind  automatically  lapses  on  the 
occurrence  of  the  earliest  of  the  following 
three  events; 
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•  The  expiration  of  three  years  after 
consummation  of  the  transactiMk 

•  Transfer  of  ell  the  consumer’s  interest  in 
the  property. 

•  Sale  of  the  consumer’s  interest  in  the 
property,  including  a  transaction  in  which 
the  consumer  sells  the  dwelling  and  takes 
back  a  purchase  money  note  and  mortgage  or 
retains  legal  title  through  a  device  such  as  an 
installment  sale  contract. 1 

►l.  Transfer.  A transfer  of  all  the 
consumer’s  interest  ►that  terminates  the 
right  of  rescission-^  includes  I  such  1 
transfers  [as  bequests  andl^by  operation  of 
law  following  the  consumer’s  death  and  by 

giftlsl.  [A  sale  or  transfer  of  the  property 
need  not  be  voluntary  to  terminate  the  right 
to  rescind.  For  example,  a  foreclosure  sale 
would  terminate  an  unexpired  right  to 
rescind.  As  provided  in  section  125  of  the 
Act,  the  three-year  limit  may  be  extended  by 
an  administrative  proceeding  to  enforce  the 
provisions  of  this  section.!  A  partial  transfer 
of  the  consumer’s  interest,  such  as  a  transfer 
bestowing  co-ownership  on  a  spouse,  does 
not  terminate  the  right  of  rescission.  ►Filing 
for  bankruptcy  generally  does  not  terminate 
the  right  of  rescission  if  the  consumer  retains 
an  interest  in  the  property  after  the 
bankruptcy  estate  is  created. 

2.  Sale.  A  sale  of  the  consumer’s  interest 
in  the  property  that  terminates  the  right  of 
rescission  includes  a  transaction  in  which 
the  consumer  sells  the  dwelling  and  takes 
back  a  purchase  money  note  and  mortgage  or 
retains  legal  title  through  a  device  such  as  an 
installment  sale  contract. 

3.  Involuntary  sale  or  transfer.  A  sale  or 
transfer  of  the  property  need  not  be  voluntary 
to  terminate  the  right  to  rescind.  For 
example,  a  foreclosure  sale  would  terminate 
an  unexpired  right  to  rescind.-^ 

IParagraph}  23(a)(4)^  Joint  Owners^. 

1.  [Joint  ownersl^  In  general-^.  When 
more  than  one  consumer  has  the  right  to 
rescind  a  transaction,  any  of  them  may 
exercise  that  right  and  cancel  the  transaction 
on  behalf  of  all.  For  example,  if  both  husband 
and  wife  have  the  right  to  rescind  a 
transaction,  either  spouse  acting  alone  may 
exercise  the  right  and  both  are  bound  by  the 
rescission. 

►23(a)(5)  Definition  of  material 
disclosures. 

Paragraph  23(a)(5)(i) 

1.  In  general.  The  right  to  rescind  generally 
does  not  expire  until  midnight  after  the  third 
business  day  following  the  latest  of  (1) 
consummation,  (2)  delivery  of  the  notice  of 
the  right  to  rescind,  as  set  forth  in 
§  226.23(b),  or  (3)  delivery  of  all  material 
disclosures,  as  set  forth  in  §  226.23(a)(5)(i). 
See  §  226.23(a)(3).  A  creditor  must  make  the 
material  disclosures  clearly  and 
conspicuously  consistent  with  the 
requirements  of  §§  226.32(c)  and  226.38.  A 
creditor  may  satisfy  the  requirements  of 
§  226.32(c)  by  using  the  Section  32  Loan 
Model  Clauses  in  Appendix  H-16  of  this 
part,  or  substantially  similar  disclosures.  A 
creditor  may  satisfy  the  requirements  of 
§  226.38  by  providing  the  appropriate  model 
form  in  Appendix  H  or,  for  reverse 
mortgages.  Appendix  K  of  this  part,  or  a 
substantially  similar  disclosure,  which  is 
properly  completed  with  the  disclosures 


required  by  §  226.38.  Failure  to  provide  the 
required  non-material  disclosures  does  not 
affect  the  right  of  rescission,  although  such 
failure  may  be  a  violation  subject  to  the 
liability  provisions  of  section  130  of  the  Act, 
or  administrative  sanctions. 

2.  Format.  Failing  to  satisfy  any  specific 
terminology  or  format  requirements  set  forth 
in  §  226.33  or  §  226.37  or  in  the  model  forms 
in  Appendix  H  or  Appendix  K  is  not  by  itself 
a  failure  to  provide  material  disclosures. 
Nonetheless,  a  creditor  must  provide  the 
material  disclosures  clearly  and 
conspicuously,  as  described  in  §  226.37(a)(1) 
and  comments  37(a)-l  and  37(a)(l)-l  and  -2. 

23(a)(5)(ii)  Tolerance  for  accuracy  of  the 
interest  and  settlement  charges. 

1.  Current  holder.  If  there  is  no  new 
advance  of  money  and  no  consolidation  of 
existing  loans,  a  refinancing  with  the  current 
holder  who  is  not  the  original  creditor  is 
subject  to  the  special  tolerance  for  interest 
and  settlement  charges  set  forth  in 

§  226.23(a)(5)(ii)(B).  If  there  is  no  new 
advance  of  money,  a  new  transaction  under 
§  226.20(a)(1)  with  the  original  creditor  who 
is  the  current  holder  is  exempt  from  the  right 
of  rescission  under  §  226.23(f)(2). 

2.  New  advance.  The  term  new  advance 
has  the  same  meaning  as  in  §  226.23(f)(2)(ii). 

3.  Interest  and  settlement  charges.  This 
section  is  based  on  the  accuracy  of  the  total 
interest  and  settlement  charges  as  disclosed 
under  §  226.33(c)(14)(ii)  or  §  226.38(e)(5)(ii) 
rather  than  the  component  charges,  such  as 
a  document  preparation  fee. 

23(a)(5)(iii)  Tolerances  for  accuracy  of 
the  loan  amount. 

1.  HOEPA  loans.  Paragraphs  (a)(5)(iii)(A) 
and  (B)  provide  certain  tolerances  for  the 
loan  amount.  However,  if  the  mortgage  is 
subject  to  §  226.32,  then  the  tolerance  for  the 
am.ount  borrowed  as  provided  in 

§  226.32(c)(5)  would  apply  to  the  disclosure 
of  the  loan  amount  for  purposes  of  rescission. 
For  example,  the  loan  amount  for  a  HOEPA 
loan  would  be  treated  as  accurate  if  it  is  not 
more  than  $100  above  or  below  the  amount 
required  to  be  disclosed. 

2.  Current  holder.  If  there  is  no  new 
advance  of  money  and  no  consolidation  of 
existing  loans,  a  refinancing  with  the  current 
holder  who  is  not  the  original  creditor  is 
subject  to  the  special  tolerance  for  the  loan 
amount  set  forth  in  §  226.23(a)(5)(iii)(B).  If 
there  is  no  new  advance  of  money,  a  new 
transaction  under  §  226.20(a)(1)  with  the 
original  creditor  who  is  the  current  holder  is 
exempt  from  the  right  of  rescission  under 
§226.23(0(2). 

3.  New  advance.  The  term  new  advance 
has  the  same  meaning  as  in  §  226.23(0(2)(ii). 

23(a)(5)(iv)  Tolerances  for  accuracy  of  the 
total  settlement  charges,  the  prepayment 
penalty,  and  the  payment  summary. 

1.  HOEPA  loans.  Paragraph  (a)(5)(iv) 
provides  a  tolerance  for  disclosure  of  the 
payment  summary.  However,  if  the  mortgage 
is  subject  to  §  226.32,  then  the  tolerance  for 
the  regular  payment  as  provided  in 
§  226.32(c)(3)  would  apply.  In  a  HOEPA  loan, 
there  is  no  tolerance  for  a  payment  other  than 
the  regular  payment.  Thus,  the  disclosure  of 
the  regular  payment  in  the  payment  summary 
for  a  HOEPA  loan  is  accurate  if  it  based  on 
a  loan  amount  that  is  not  more  than  $100 


above  or  below  the  amount  required  to  be 
disclosed.  The  disclosure  of  any  other 
payment,  such  as  the  maximum  monthly 
payment,  is  not  subject  to  a  tolerance.-^ 

23(h)  Notice  of  right  to  rescind. 

►23(b)(1)  Who  receives  notice.-^ 

1.  I  Who  receives  notice[^ln  general,  i.-^. 
Each  consumer  entitled  to  rescind  mu.st  be 
given: 

[•|►A.■^  [Two  copies  of  the!  ►The-^ 
rescission  notice. 

[•[►B.-^The  material  disclosures. 

►ii.-^  [Inl^  For  example,  in-^  a 
transaction  involving  joint  owners,  both  of 
whom  are  entitled  to  rescind,  both  must 
receive  the  notice  of  the  right  to  rescind  and 
disclosures.  [For  example,  if  both  spouses  are 
entitled  to  rescind  a  transaction,  each  must 
receive  two  copies  of  the  rescission  notice 
(one  copy  to  each  if  the  notice  is  provided 
in  electronic  form  in  accordance  with  the 
consumer  consent  and  other  applicable 
provisions  of  the  E-Sign  Act)  and  one  copy 
of  the  disclosures.) 

[2.  Format.  The  notice  must  be  on  a 
separate  piece  of  paper,  but  may  appear  with 
other  information  such  as  the  itemization  of 
the  amount  financed.  The  material  must  be 
clear  and  conspicuous,  but  no  minimum  type 
size  or  other  technical  requirements  are 
imposed.  The  notices  in  appendix  H  provide 
models  that  creditors  may  use  in  giving  the 
notice.! 

^23(b)(2)  Format  of  notice. 

1.  Failure  to  format  correctly.  The 
creditor’s  failure  to  comply  with  the  format 
requirements  in  §  226.23(b)(2)  does  not  by 
itself  constitute  failure  to  deliver  the  notice 
of  the  right-to  rescind.  However,  to  deliver 
the  notice  properly  for  purposes  of 

§  226.23(a)(3),  the  creditor  must  provide  the 
disclosures  required  under  §  226.23(b)(3) 
clearly  and  conspicuously,  as  described  in 
§  226.23(b)(3)  and  comment  23(b)(3)-l. 

2.  Notice  must  be  in  writing  in  a  form  the 
consumer  may  keep.  The  rescission  notice 
must  be  in  writing  in  a  form  that  the 
consumer  may  keep.  See  §  226.17(a). 

23(b)(3)  Required  content  of  notice.-^ 

[3.  Content.  The  notice  must  include  all  of 
the  information  outlined  in  §  226.23(b)(l)(i) 
through  (v).  The  requirement  in  §  226.23(b) 
that  the  transaction  be  identified  may  be  met 
by  providing  the  date  of  the  transaction.  The 
creditor  may  provide  a  separate  form  that  the 
consumer  may  use  to  exercise  the  right  of 
rescission,  or  that  form  may  be  cbmbined 
with  the  other  rescission  disclosures,  as 
illustrated  in  appendix  H.  The  notice  may 
include  additional  information  related  to  the 
required  information,  such  as: 

•  A  description  of  the  property  subject  to 
the  security  interest. 

•  A  statement  that  joint  owners  may  have 
the  right  to  rescind  and  that  a  rescission  by 
one  is  effective  for  all. 

•  The  name  and  address  of  an  agent  of  the 
creditor  to  receive  notice  of  rescission.] 

►l.  Clear  and  conspicuous  standard.  The 
clear  and  conspicuous  standard  generally 
requires  that  disclosures  be  in  a  reasonably 
understandable  form  and  readily  noticeable 
to  the  consumer. 

2.  Methods  for  sending  notification  of 
exercise.  In  addition  to  providing  a  postal 
address  for  regular  mail  in  the  disclosure 
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required  under  §  226.23(b)(3)(v),  the  creditor, 
at  its  option,  may  describe  overnight  courier, 
fax,  e-mail,  in-person  or  other  methods  of 
communication  that  the  consumer  may  use  to 
send  or  deliver  written  notification  to  the 
creditor  of  exercise  of  the  right  of  rescission. 

3.  Creditor’s  or  its  agent’s  address.  If  the 
creditor  designates  an  agent  to  receive  the 
consumer’s  rescission  notice,  the  creditor 
may  include  its  name  along  with  the  agent’s 
name  and  address  in  the  disclosure  required 
by  §226.23(b)(3){v). 

4.  Calendar  date  on  which  the  rescission 
period  expires,  i.  In  some  cases,  the  creditor 
cannot  provide  the  calendar  date  on  which 
the  three-business-day  period  for  rescission 
expires,  such  as  when  the  transaction  is 
conducted  through  the  mail  or  occurs 
through  an  escrow  agent  and  involves  two  or 
more  borrowers,  who  do  not  sign  the  closing 
documents  at  the  same  time.  If  the  creditor 
cannot  provide  an  accurate  calendar  date  on 
which  the  three-business-day  rescission 
period  expires,  the  creditor  must  provide  the 
calendar  date  on  which  it  reasonably  and  in 
good  faith  expects  the  three-business-day 
period  for  rescission  to  expire.  For  example, 
assume  that  a  consumen receives  all  material 
disclosures  on  February  15.  If  the  creditor 
uses  an  overnight  courier  service  to  deliver 
closing  documents  and  the  rescission  notice 
to  the  consumer  on  Monday,  March  1,  the 
creditor  could  instruct  the  consumer  to  sign 
the  documents  no  later  than  Wednesday, 
March  3,  in  which  case  the  creditor  should 
provide  Saturday,  March  6,  as  the  calendar 
date  after  which  the  three-business-day 
period  for  rescission  expires.  In  this  example, 
Saturday,  March  6,  is  the  calendar  date  on 
which  the  creditor  can  reasonably  expect  the 
rescission  period  to  expire  because  the 
creditor  expects  that  the  consumer  will 
receive  the  notice  of  the  right  of  rescission  on 
Monday.  March  1  with  the  rest  of  the  closing 
documents  and  because  the  creditor  can 
reasonably  assume  that  the  consumer  will 
wait  until  the  deadline  of  Wednesday,  Margh 
3,  to  sign  the  closing  documents  and 
consummate  the  transaction. 

ii.  If  the  creditor  provides  a  date  in  the 
notice  that  gives  the  consumer  a  longer 
period  within  which  to  rescind  than  the 
actual  period  for  rescission,  the  notice  shall 
be  deemed  to  comply  with  the  requirement 
in  §  226.23(b)(3)(vi),  as  long  as  the  creditor 
permits  the  consumer  to  rescind  the 
transaction  through  the  end  of  the  date  in  the 
notice.  For  instance,  in  the  example  in 
comment  23(b)(3)-4.i.  above,  if  the  consumer 
signs  the  closing  documents  upon  receipt  on 
Monday,  March  1,  the  actual  expiration  date 
of  the  right  to  rescind  would  be  at  the  end 

of  Thursday,  March  4.  The  creditor’s  notice 
stating  that  the  expiration  date  is  Saturday, 
March  6  would  be  deemed  compliant  with 
§  226.23(b)(3)(vi),  as  long  as  the  creditor 
permits  the  consumer  to  rescind  through  the 
end  of  Saturday,  March  6. 

iii.  If  the  creditor  provides  a  date  in  the 
notice  that  gives  the  consumer  a  shorter 
period  within  which  to  rescind  than  the 
actual  period  for  re.scission,  the  creditor  shall 
be  deemed  to  comply  with  the  requirement 
in  §  226.23(b)(3)(vi)  if  the  creditor  notifies  the 
consumer  that  the  deadline  in  the  first  notice 
of  the  right  of  rescission  has  changed  and 


provides  a  second  notice  to  the  consumer 
stating  that  the  consumer’s  right  to  rescind 
expires  on  a  calendar  date  which  is  three 
business  days  from  the  date  the  consumer 
receives  the  second  notice.  For  instance,  in 
the  example  in  comment  23(b)(3)— 4. i.  above, 
if  the  consumer  disregards  the  creditor’s 
instructions  to  sign  the  closing  documents  no 
later  than  Wednesday,  March  3,  and  signs  the 
closing  documents  on  Thursday,  March  4, 
the  actual  date  after  which  the  right  of 
rescission  expires  would  be  Monday,  March 
8.  The  creditor’s  notice  stating  that  the 
expiration  date  is  Saturday,  March  6,  would 
not  violate  §  226.23(b)(3)(vi)  if  the  creditor 
discloses  to  the  consumer  that  the  expiration 
date  in  the  first  notice  (March  6)  has  changed 
and  provides  a  corrected  notice  with  an 
additional  three-business-day  period  to 
rescind.  For  example,  the  creditor  could 
prepare  on  Monday,  March  8  a  second  notice 
.stating  that  the  expiration  date  for  the  right 
to  rescind  is  the  end  of  Friday,  March  12  and 
include  that  second  notice  in  a  package 
delivered  by  overnight  courier  to  the 
consumer  on  Tuesday,  March  9.  The  creditor 
also  could  include  in  the  package  ?  cover 
letter  stating  that  the  deadline  to  cancel  the 
transaction  has  changed,  and  refer  to  the 
“Deadline  to  Cancel”  section  in  the  second 
notice. 

5.  Form  for  consumer’s  exercise  of  right. 
Creditors  must  provide  a  space  for  the 
consumer’s  name  and  property  address  on 
the  form.  Creditors  are  not  obligated  to 
complete  the  lines  in  the  form  for  the 
consumer’s  name  and  property  address,  but 
may  wish  to  do  so  to  ensure  that  the 
consumer  who  uses  the  form  to  exercise  the 
right  can  be  readily  identified.  At  its  option, 
a  creditor  may  include  the  loan  number  on 
the  form.  A  creditor  may  not,  however, 
request  or  require  the  consumer  to  provide 
the  loan  number  on  the  form  (such  as 
including  a  space  labeled  “loan  number”  for 
the  consumer Jto  complete). 

6.  New  advance  of  money  with  the  same 
creditor  under  §  228.23(f)(2).  Under 

§  226.23(f)(2),  a  consumer  may  rescind  a  new 
transaction  with  the  same  creditor  only  if 
there  is  a  new  advance  of  money  as  defined 
in  §  226.23(f)(2)(ii).  The  new  transaction  is 
rescindable  only  to  the  extent  of  the  new 
advance.  In  such  transactions,  the  creditor  . 
must  provide  the  consumer  with  the 
information  in  §  226.23(b)(3)(iv)  regarding 
the  previous  loan.  Model  Form  H-9  is 
designed  for  providing  notice  of  the  right  of 
rescission  to  a  consumer  obtaining  a  new 
advance  of  money  with  the  same  creditor. 

23(b)(4)  Optional  content  of  notice. 

1.  Related  information.  Section 
226.23(b)(4)  lists  optional  disclosures  that  are 
related  to  the  disclosures  required  by 
§  226.23(b)(3)  that  may  be  added  to  the 
notice.  In  addition,  at  the  creditor’s  option, 
other  information  directly  related  to  the 
disclosures  required  by  §  226.23(b)(3)  may  be 
included  in  the  notice.  An  explanation  of  the 
use  of  pronouns  or  other  references  to  the 
parties  to  the  transaction  is  directly  related 
information.  For  example,  a  creditor  might 
add  to  the  notice  a  statement  that  “‘You’ 
refers  to  the  customer  and  ‘we’  refers  to  the 
creditor.” 

23(b)(5)Ml4.]  Time  of  providing  notice. 


►l.  In  those  cases  where  §  226.23(b)(5)(i) 
applies,  the-^IThel  notice  required  by 
§  226.23(b)  ►must  be  given-^Eneed  not  be 
given  J  before  consummation  of  the 
transaction.  ►  If  t'^ITJhe  creditor  [may] 
delivei^-s-^  the  notice  after  the  transaction 
is  consummated,  [but  the  [►the  timing 
requirement  of  §  226.23(b)(5)(i)  is  violated 
and  the  right  of  rescission  does  not  expire 
until  the  earlier  of  three  business  days  after 

[rescission  period  will  not  begin  to  run 
untill  the  notice  is  ►properly^  given  ►or 
upon  the  occurrence  of  one  of  the  events 
listed  in  §226.15(a)(3)(ii)(A)-^.  For  example, 
if  the  creditor  ►delivers  the  material 
disclosures  to  the  consumer  in  person  on 
Monday,  March  1  and  the  loan  is 
consummated  on  Thursday,  March  4  (after  all 
applicable  waiting  periods  under 
§  226.19(a)(2)  have  expired),  but  the  creditor 
provides  the  rescission  notice  on  Wednesday, 
March  24,  the  right  of  rescission  does  not 
expire  until  the  end  of  the  third  business  day 
after  Wednesday,  March  24,  that  is,  until  the 
end  of  Saturday,  March  27-^1  provides  the 
notice  on  May  15,  but  disclosures  were  given 
and  the  transaction  was  consummated  on 
May  10,  the  3-business-day  rescission  period 
will  run  from  May  151. 

►2.1(bj(6)  Proper  fonn  of  notice. 

1.  A  creditor  sjflisfies  §  226.23(b)(3)  if  it 
provides  the, appropriate  model  form  in 
^  Appendix  H,  or  a  substantially  similar  notice, 
which  is  properly  completed  with  the 
disclosures  required  by  §  226.23(b)(3).  For 
example,  a  notice  would  not  fulfill  the 
requirement  to  deliver  the  notice  of  the  right 
to  rescind  if  the  date  on  which  the  three- 
business-day  period  for  rescission  terminates 
was  not  properly  completed  because  the  date 
was  missing  or  incorrectly  calculated.  If  the 
creditor  provides  a  date  that  is  later  deemed 
inaccurate,  the  notice  may  be  deemed  to 
comply  with  §  226.23(b)(3)  if  the  creditor 
follows  the  guidance  in  §  226.23(b)(3)(vi)  and 
comment  23(b)(3)-4.'^ 

23(c)  Delay  of  creditor’s  performance. 

1.  General  rule.  Until  the  rescission  period 
has  expired  and  the  creditor  is  reasonably 
satisfied  that  the  consumer  has  not 
rescinded,  the  creditor  must  not,  either 
directly  or  through  a  third  party: 

[.[►A^  Disburse  loan  proceeds  to  the 
consumer. 

[•[►B.-^  Begin  performing  services  for 
the  consumer. 

[•[►C;.-^  Deliver  materials  to  the 
consumer. 

2.  Escrow.  The  creditor  may  disburse  loan 
proceeds  during  the  rescission  period  in  a 
valid  escrow  arrangement.  The  creditor  may 
not,  however,  appoint  the  consumer  as 
“trustee”  or  “escrow  agent”  and  distribute 

•  funds  to  the  consumer  in  that  capacity  during 
the  delay  period. 

3.  Actions  during  the  delay  period.  Section 
226.23(c)  does  "hot  prevent  the  creditor  from 
taking  other  steps  during  the  delay,  short  of 
beginning  actual  performance.  Unless 
otherwise  prohibited,  such  as  by  State  law, 
the  creditor  may,  for  example: 

[•[►A.-*4  Prepare  the  loan  check. 

[•[►B  ◄  Perfect  the  security  interest. 

[•  [►C.-^  Prepare  to  discount  or  assign 
the  contract  to  a  third  party. 

[•[►D.-^  Accrue  finance  charges  during 
the  delay  period. 
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4.  Delay  beyond  rescission  period, 

The  creditor  must  wait  until  it  is  reasonably 
satisfied  that  the  consumer  has  not  rescinded 
►within  the  applicable  time  period"^.  For 
example,  the  creditor  may  satisfy  itself  by 
doing  one  of  the  following: 

|•1►A.•^  Waiting  a  reasonable  time  after 
expiration  of  the  rescission  period  to  allow 
for  delivery  of  a  mailed  notice. 

Obtaining  a  written  statement 
from  the  consumer  that  the  right  has  not  been 
exercised.  ►The  statement  must  be  signed 
and  dated  by  the  consumer  only  at  the  end 
of  the  three-day  period.-^ 

►ii.-^  When  more  than  one  consumer  has 
the  right  to  rescind,  the  creditor  cannot 
reasonably  rely  on  the  assurance  of  only  one 
consumer,  because  other  consumers  may 
exercise  the  right. 

23(d)  Effects  of  rescission 
23(d)^(  1  Effects  of  rescission  ^prior 

to  the  creditor  disbursing  funds^. 

IParagraph]  23ld)(l)t^(i)  Effect  of 
consumer's  notice  of  rescission-^. 

1.  Termination  of  security  interest.  Any 
security  interest  giving  rise  to  the  right  of 
rescission  becomes  void  when  the  consumer 
lexerci.ses  the  right  of  rescissionl^provides 
a  notice  of  rescission  to  a  creditor-^.  The 
security  interest  is  automatically  negated 
regardless  of  its  status  and  w'hether  or  not  it 
was  recorded  or  perfected.  'Under 
§  226.23f(d)(2)JI^(d)(lKii)-^.  however,  the  » 
creditor  must  take  l  any  action !►  whatever 
steps  are-^  necessary  to  Ireflect  the  fact 
that J►terminate■^  the  security  interest  |no 
Innppr 

lParagraphl23l(d)(2}}>^(d)(l)(ii) 

Creditor’s  obligatiomrM. 

1 .  Refunds  to  consumer.  The  consumer 
cannot  be  required  to  pay  any  amount  |  in  the 
form  of  money  or  propertyl  either  to  the 
creditor  or  to  a  third  party  as  part  of  the 
credit  transaction.  Any  amounts  fof  this 
nature!  already  paid  by  the  consumer  must 
be  refunded.  Any  amount  includes  finance 
charges  already  accrued,  as  well  as  other 
charges,  Isuch  as  broker  fees,  application  and 
commitment  fees,  or  fees  for  a  title  search  or 
appraisal,!  whether  paid  to  the  creditor,  paid 
directly  to  a  third  party,  or  passed  on  from 
the  creditor  to  the  third  party.  It  is  irrelevant 
that  these  amounts  may  not  repre.sent  profit 
to  the  creditor. 

2.  Amounts  not  refundable  to  consumer. 
Creditors  need  not  return  any  money  given 
by  the  consumer  to  a  third  party  outside  of 
the  credit  transaction,  such  as  costs  incurred 
for  a  building  permit  or  for  a  zoning  variance. 

I  Similarly,  the  term  any  amount  does  not 
apply  to  any  money  or  property  given  by  the 
creditor  to  the  consumer;  those  amounts 
must  be  tendered  by  the  consumer  to  the 
creditor  under  §  226.23(d)(3).! 

3.  Reflection  of  security  interest 
termination.  The  creditor  must  take  whatever 
steps  are  necessary  to  !  indicate 
that!^terminate'^  the  security  interest  lis 
terminated].  Those  steps  include  the 
cancellation  of  documents  creating  the 
.security  interest,  and  the  filing  of  release  or 
termination  statements  in  the  public  record, 
fin  a  transaction  involving  subcontractors  or 
suppliers  that  also  hold  security  interests 
related  to  the  credit  transaction,  the 
creditor !^If  a  mechanic’s  or  materialman’s 


lien  is  retained  by  a  subcontractor  or  supplier 
of  a  creditor-contractor,  the  creditor- 
contractor-^  must  ensure  that  the 
termination  of  ftheirl^that-^  security 
interest  [s!  is  also  reflected.  The  20-day 
period  for  the  creditor’s  action  refers  to  the 
time  within  which  the  creditor  must  begin 
the  process.  It  does  not  require  all  necessary 
steps  to  have  been  completed  within  that 
time,  but  the  creditor  is  responsible  for 
fseeing  the  process  through  to 
completionl^ensuring  that  the  process  is 
completed-^. 

►4.  Twenty-calendar-day  period.  The  20- 
calendar-day  period  begins  to  runs  from  the 
date  the  creditor  receives  the  consumer’s 
notice.  The  creditor  is  deemed  to  have 
received  the  consumer’s  notice  of  rescission 
if  the  consumer  provides  the  notice  to  the 
creditor  or  the  creditor’s  agent  designated  on 
the  notice.  Where  no  designation  is  provided, 
the  creditor  is  deemed  to  have  received  the 
notice  if  the  consumer  provides  it  to  the 
servicer.  See  §  226.23(a)(2)(ii)(A).-^ 
IParagraph  23(d)(3). 

1.  Property  exchange.  Once  the  creditor  has 
fulfilled  it»obligations  under  §  226.23(d)(2), 
the  consumer  must  tender  to  the  creditor  any 
property  or  money  the  creditor  has  already 
delivered  to  the  consumer.  At  the  consumer’s 
option,  property  may  be  tendered  at  the 
location  of  the  property.  For  example,  if 
lumber  or  fixtures  have  been  delivered  to  the 
consumer’s  home,  the  consumer  may  tender 
them  to  the  creditor  by  making  them 
available  for  pick-up  at  the  home,  rather  than 
physically  returning  them  to  the  creditor’s 
premi.ses.  Money  already  given  to  the 
consumer  must  be  tendered  at  the  creditor’s 
place  of  business. 

2.  Reasonable  value.  If  returning  the 
property  would  be  extremely  burdensome  to 
the  consumer,  the  consumer  may  offer  the 
creditor  its  reasonable  value  rather  than 
returning  the  property  itself.  For  example,  if 
building  materials  have  already  been 
incorporated  into  the  consumer’s  dwelling, 
the  consumer  may  pay  their  reasonable 
value. 

Paragraph  23(d)(4). 

1.  Modifications.  The  procedures  outlined 
in  §  226.23(d)(2)  and  (3)  may  be  modified  by 
a  court.  For  example,  when  a  consumer  is  in 
bankruptcy  proceedings  and  prohibited  from 
returning  anything  to  the  creditor,  or  when 
the  equities  dictate,  a  modification  might  be 
made.  The  sequence  of  procedures  under 
§  226.23(d)(2)  and  (3),  or  a  court’s 
modification  of  those  procedures  under 
§  226.23(d)(4),  does  not  affect  a  consumer’s 
substantive  right  to  rescind  and  to  have  the 
loan  amount  adjusted  accordingly.  Where  the 
consumer’s  right  to  rescind  is  contested  by 
the  creditor,  a  court  would  normally 
determine  whether  the  consumer  has  a  right 
to  rescind  and  determine  the  amounts  owed 
before  establishing  the  procedures  for  the 
parties  to  tender  any  money  or  property. ! 

^23(d)(2)  Effects  of  rescission  after  the 
creditor  disburses  funds. 

23(d)(2)(i)  Effects  of  rescission  if  the 
parties  are  not  in.  a  court  proceeding. 

1 .  Effect  of  the  process.  The  process  set 
forth  in  §  226.23(d)(2)(i)  does  not  affect  the 
consumer’s  ability  to  seek  a  remedy  in  court, 
such  as  an  action  to  recover  damages  under 


section  130  of  the  act,  and/or  an  action  to 
seek  to  tender  in  installments.  In  addition,  a 
creditor’s  written  statement  as  described  in 
§  226.23(d)(2)(i)(B),  is  not  an  admission  by 
the  creditor  that  the  consumer’s  claim  is  a 
valid  exercise  of  the  right  to  rescind. 

23(d)(2)(i)(A)  Creditor’s  acknowledgment 
of  receipt. 

1.  Twenty-calendar-day  period.  The  20- 
calendar-day  period  begins  to  run  from  the 
date  the  creditor  receives  the  consumer’s 
notice.  The  creditor  is  deemed  to  have 
received  the  consumer’s  notice  of  rescission 
if  the  consumer  provides  the  notice  to  the 
servicer.  See  comment  23(a)(2)(ii)(B)-l. 
23(d)(2)(i)(B)  Creditor’s  written  statement. 

1.  Written  statement  regarding  tender  of 
money.  If  the  creditor  disbursed  money  to  the 
consumer,  then  the  creditor’s  written 
statement  must  state  the  amount  of  money 
that  the  creditor  will  accept  as  the 
consumer’s  tender.  For  example,  suppose  the 
principal  balance  owed  at  the  time  the 
creditor  received  the  consumer’s  notice  of 
rescission  was  $165,000,  the  costs  paid 
directly  by  the  consumer  at  closing  were 
$8,000,  and  the  consumer  made  interest 
payments  totaling  $20,000  from  the  date  of 
consummation  to  the  date  of  the  creditor’s 
receipt  of  the  consumer’s  notice  of  rescission. 
The  creditor’s  written  statement  could 
provide  that  the  acceptable  amount  of  tender 
is  $137,000,  or  some  amount  higher  or  lower 
than  that  amount. 

2.  Reasonable  date.  The  creditor  must 
provide  the  consumer  with  a  reasonable  date 
by  which  the  consumer  may  tender  the 
money  or  property  described  in  paragraph 
(d)(2)(i)(B)(l)  of  this  section.  For  example,  it 
would  be  reasonable  under  most 
circumstances  to  permit  the  consumer’s 
tender  within  60  days  of  the  creditor  mailing 
or  delivering  the  written  statement. 

23(d)(2)(i)(C)  Consumer’s  response. 

1.  Reasonable  value  of  property.  If 
returning  the  property  would  be  extremely 
burdensome  to  the  consumer,  the  consumer 
may  offer  the  creditor  its  reasonable  value 
rather  than  returning  the  property  itself.  For 
example,  if  aluminum  siding  has  already 
been  incorporated  into  the  consumer’s 
dwelling,  the  consumer  may  pay  its 
reasonable  value. 

2.  Location  for  tender  of  property.  At  the 
consumer’s  option,  property  may  be  tendered 
at  the  location  of  the  property.  For  example, 
if  aluminum  siding  or  windows  have  been 
delivered  to  the  consumer’s  home,  the 
consumer  may  tender  them  to  the  creditor  by- 
making  them  available  tor  pick-up  at  the 
home,  rather  than  physically  returning  them 
to  the  creditor’s  premises. 

23(d)(2)(i)(D)  Creditor’s  security  interest. 
1.  Reflection  of  security  interest 
termination.  See  comment  23(d)(l)(ii)-3. 

23(d)(2)(ii)  Effects  of  rescission  in  a  court 
proceeding. 

1.  Valid  right  of  rescission.  The  procedures 
set  forth  in  §  226.23(d)(2)(ii)  assume  that  the 
consumer’s  right  to  rescind  has  not  expired 
as  provided  in  §226.23(a)(3)(ii).  Thus,  if  the 
consumer  provides  a  notice  of  rescission 
more  than  three  years  after  consummation  of 
the  transaction,  then  the  consumer’s  right  to 
rescind  has  expired,  and  these  procedures  do 
not  apply.  See  §  226.23(a)(3)(ii)(A). 


Federal  Register /Vol.  75,  No.  185 /Friday,  September  24,  2010/Pr6j5bsfed'’Rulds' 


56771 


23(d)(2)(ii)(A)  Consumer’s  obligation. 

1.  Tender  of  money.  If  the  creditor 
disbursed  money  to  the  consumer,  the 
consumer  shall  tender  to  the  creditor  the 
principal  balance  owed  at  the  time  the 
creditor  received  the  consumer’s  notice  of 
rescission  less  any  amounts  the  consumer 
has  given  to  the  creditor  or  a  third  party  in 
connection  with  the  transaction.  For 
example,  suppose  the  principal  balance  owed 
at  the  time  the  creditor  received  the 
consumer’s  notice  of  rescission  was 
$16.5,000,  the  costs  paid  directly  by  the 
consumer  at  closing  were  $8,000,  and  the 
consumer  made  interest  payments  totaling 
$20,000  from  the  date  of  consummation  to 
the  date  the  creditor  received  the  consumer’s 
notice  of  rescission.  The  amount  of  the 
consumer’s  tender  would  be  $137,000.  This 
amount  may  be  reduced  by  any  amounts  for 
damages,  attorney’s  fees  or  costs,  as  the  court 
may  determine. 

2.  Refunds  to  consumer.  See  comment 
23(d)(lKii)-l. 

3.  Amounts  not  refundable  to  consumer. 

For  purposes  of  §  226.23(d)(2)(ii)(A),  the  term 
any  amount  does  not  include  any  money 
given  by  the  consumer  to  a  third  party 
outside  of  the  credit  transaction,  such  as 
costs  the  consumer  incurred  for  a  building 
permit  or  for  a  zoning  variance.  Similarly,  the 
termjJny  amount  does  not  apply  to  any 
money  or  property  given  by  the  creditor  to 
the  consumer. 

4.  Condition  of  consumer's  tender.  There 
may  be  circumstances  where  the  consumer 
has  no  obligation  to  tender  and,  therefore,  the 
creditor’s  obligations  would  not  be 
conditioned  on  the  consumer’s  tender.  For 
example,  in  the  case  of  a  new  transaction 
with  the  same  creditor  and  a  new  advance  of 
money,  the  new  transaction  is  re.scindable 
only  to  the  extent  of  the  new  advance.  See 

§  226.23(f)(2)(ii).  Suppose  the  amount  of  the 
new  advance  was  $3,000,  but  the  costs  paid 
directly  by  the  consumer  at  closing  were 
$5,000.  The  creditor  would  need  to  provide 
$2,000  to  the  consumer.  In  that  case,  within 
20  calendar  days  after  the  creditor’s  receipt 
of  a  consumer’s  notice  of  rescission,  the 
creditor  would  refund  the  $2,000  and 
terminate  the  security  interest. 

5.  Reasonable  value  of  property.  See 
comment  23(d)(2)(iKC)-l. 

6.  Location  for  tender  of  property.  See 
comment  23(d)(2)(i)(C)-2. 

23(d)(2)(ii)(R)  Creditor’s  obligation. 

1.  Reflection  of  security  interest 
termination.  See  comment  23(dKlKii)-3. 
23(d)(2)(ii)(C)  Judicial  modification. 

1.  Determination  of  the  consumer’s  right  to 
rescind.  The  sequence  of  procedures  under 
§§  226.23(d)(2)(ii)(A)  and  fB),  or  a  court’s 
modification  of  those  procedures  under 
§226.23(dK2)(ii)(C),  does  not  affect  a 
consumer’s  substantive  right  to  rescind  and 
to  have  the  loan  amount  adjusted 
accordingly.  Where  the  consumer’s  right  to 
rescind  is  contested  by  the  creditor,  a  court 
would  normally  determine  first  whether  the 
consumer’s  right  to  rescind  has  expired,  then 
the  amounts  owed  by  the  consumer  and  the 
creditor,  and  then  the  procedures  for  the 
consumer  to  tender  any  money  or  property. 

2.  fudicial  modification  of  procedures.  The 
procedures  outlined  in  §§  226.23(d)(2)(iiKA) 


and  (B)  may  be  modified  by  a  court.  For 
example,  when  a  consumer  is  in  bankruptcy 
proceedings  and  prohibited  from  returning 
anything  to  the  creditor,  or  when  the  equities 
dictate,  a  modification  might  be  made.  A 
court  may  modify  the  consumer’s  form  or 
manner  of  tender,  such  as  by  ordering 
payment  in  installments  or  by  approving  the 
parties’  agreement  to  an  alternative  form  of 
tender.-^ 

23(e)  Consumer’s  waiver  of  right  to 
rescind. 

[1.  Need  for  waiver.  To  waive  the  right  to 
rescind,  the  consumer  mu.st  have  a  bona  fide 
personal  financial  emergency  that  must  be 
met  before  the  end  of  the  rescission  period. 
The  existence  of  the  consumer’s  waiver  will 
not,  of  itself,  automatically  insulate  the 
creditor  from  liability  for  failing  to  provide 
the  right  of  rescission.  | 

[2.1^1."^  Procedure.  |To  waive  or  modify 
the  right  to  rescind,  the  consumer  must  give 
a  written  statement  that  specifically  waives 
or  modifies  the  right,  and  also  includes  a 
brief  description  of  the  emergency.  Each 
consumer  entitled  to  rescind  must  sign  the 
waiver  statement.  In  a  transaction  involving 
multiple  consumers,  such  as  a  husband  and 
wife  using  their  home  as  collateral,  the 
waiver  must  bear  the  signatures  of  both 
spouses.  l^A  consumer  may  modify  or 
waive  the  right  to  rescind  only  after  the 
creditor  delivers  the  notice  required  by 
§  226.23(b)  and  the  disclosures  required  by 
§§  226.32(c)  and  226.38,  as  applicable.  After 
delivery  of  the  required  notice  and 
disclosures,  the  consumer  may  waive  or 
modify  the  right  to  rescind  by  giving  the 
creditor  a  dated,  written  statement  that 
specifically  waives  or  modifies  the  right  and 
describes  the  bona  fide  personal  financial 
emergency.  A  waiver  is  effective  only  if  each 
consumer  entitled  to  rescind  signs  a  waiver 
statement.  Where  there  are  multiple 
consumers  entitled  to  rescind,  the  consumers 
may,  but  need  not,  sign  the  same  waiver 
statement.  See  §226.2(a)(ll)  to  determine 
which  natural  persons  are  consumers  with 
the  right  to  rescind. 

2.  Rona  fide  personal  financial  emergency. 
To  modify  or  waive  the  right  to  rescind,  there 
must  be  a  bona  fide  personal  financial 
emergency  that  requires  disbursement  of  loan 
proceeds  before  the  end  of  the  rescission 
period.  Whether  there  is  a  bona  fide  personal 
financial  emergency  is  determined  by  the 
facts  surrounding  individual  circumstances. 

A  bona  fide  personal  financial  emergency 
typically,  but  not  always,  will  involve 
imminent  loss  of  or  harm  to  a  dwelling  or 
harm  to  the  health  or  safety  of  a  natural 
person.  A  waiver  is  not  effective  if  the 
consumer’s  statement  is  inconsistent  with 
facts  known  to  the  creditor.  The  following 
examples  describe  circumstances  that  are  and 
are  not  a  bona  fide  personal  financial 
emergency. 

i.  Examples — bona  fide  personal  financial 
emergency.  Examples  of  a  bona  fide  personal 
financial  emergency  include  the  following: 

A.  The  imminent  sale  of  the  consumer’s 
home  at  foreclosure,  where  the  foreclosure 
sale  will  proceed  unless  the  loan  proceeds 
are  made  available  to  the  consumer  during 
the  rescission  period. 

B.  The  need  for  loan  proceeds  to  fund 
immediate  repairs  to  en.sure  that  a  dwelling 


is  habitable,  such  as  structural  repairs  needed 
due  to  storm  damage,  where  loan  proceeds 
are  needed  during  the  rescission  period  to 
pay  for  the  repairs. 

C.  The  imminent  need  for  health  care 
services,  such  as  in-home  nursing  care  for  a 
patient  recently  discharged  from  the  hospital, 
where  loan  proceeds  are  needed  during  the 
rescission  period  to  pay  for  the  services. 

ii.  Examples — not  a  bona  fide  personal 
financial  emergency.  Examples  of 
circumstances  that  are  not  a  bona  fide 
personal  financial  emergency  include  the 
following: 

A.  The  consumer’s  desire  to  purchase 
goods  or  services  not  needed  on  an 
emergency  basis,  even  though  the  price  may 
increase  if  purchased  after  the  rescission 
period. 

B.  The  consumer’s  desire  to  invest 
immediately  in  a  financial  product,  such  as 
purchasing  securities. 

iii.  Consumer’s  waiver  statement 
inconsistent  with  facts.  The  conditions  for  a 
waiver  are  not  met  where  the  consumer’s 
waiver  statement  is  inconsistent  with  facts 
known  to  the  creditor.  For  example,  the 
conditions  for  a  waiver  are  not  met  where  the 
consumer’s  waiver  statement  states  that  loan 
proceeds  are  needed  during  the  rescission 
period  to  abate  flooding  in  a  consumer’s 
basement,  but  the  creditor  is  aware  that  there  ■ 
is  no  flooding.-^ 

23(f)  Exempt  transactions. 

►l.  Converting  open-end  to  closed-end 
credit.  Under  certain  State  laws, 
consummation  of  a  closed-end  credit 
transaction  may  occur  at  the  time  a  consumer 
enters  into  the  initial  open-end  credit 
agreement  that  is  subject  to  a  closed-end 
conversion  feature.  As  provided  in  the 
commentary  to  §  226.17(b),  closed-end  credit 
disclosures  may  be  delayed  under  these 
circumstances  until  the  conversion  of  the 
open-end  account  to  a  closed-end 
transaction.  In  accounts  secured  by  the 
consumer’s  principal  dwelling,  no  new  right 
of  rescission  arises  at  the  time  of  conversion. 
Rescission  rights  under  §  226.15  are 
unaffected. 

Paragraph  23(f)(  1 

1.  Residential  mortgage 
Itransactionl^transactions  exempt-^.  Any 
transaction  to  construct  or  acquire  a  principal 
dwelling,  whether  considered  real  or 
personal  property,  is  exempt.  (See  the 
commentary  to  §  226.23(a).)  For  example,  a 
credit  transaction  to  acquire  a  mobile  home 
or  houseboat  to  be  used  as  the  consumer’s 
principal  dwelling  would  not  be  rescindable. 

2.  Lien  status.  The  lien  status  of  the 
mortgage  is  irrelevant  for  purposes  of  the 
exemption  in  §  226. 23(f)(1);, the  fact  that  a 
loan  has  junior  lien  status  does  not  by  itself 
preclude  application  of  this  exemption.  For 
example,  a  home  buyer  may  assume  the 
existing  first  mortgage  and  create  a  second 
mortgage  to  finance  the  balance  of  the 
purchase  price.  Such  a  transaction  would  not 
be  rescindable. 

3.  Combined-purpose  transaction.  A  loan 
to  acquire  a  principal  dwelling  and  make 
improvements  to  that  dwelling  is  exempt  if 
treated  as  one  transaction.  If,  on  the  other 
hand,  the  loan  for  the  acquisition  of  the 
principal  dwelling  and  the  subsequent 
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advances  for  improvements  are  treated  as 
more  than  one  transaction,  then  only  the 
transaction  that  finances  the  acquisition  of 
that  dwelling  is  exempt. 

►Paragraph  ^3(f)(2).-^ 

New  advances.  [The  exemption 
in  §  226.23(f)(2)  applies  only  to  refinancings 
(including  consolidations)  by  the  original 
creditor.  The  original  creditor  is  the  creditor 
to  whom  the  written  agreement  was  initially 
made  payable.  In  a  merger,  consolidation  or 
acquisition,  the- successor  institution  is 
considered  the  original  creditor  for  purposes 
of  the  exemption  in  §  226.23(f)(2).  If  the 
refinancing  involves  a  new  advance  of 
money,  the  amount  of  the  new  advance  is 
rescindable.)  In  determining  whether  there  is 
a  new  advance,  a  creditor  may  rely  on  [the 
amount  financed,  refinancing  costs,  J^the 
loan  amount,  the  new  transaction  costs,"^ 
and  other  figures  stated  in  the  final  Truth  in 
Lending  disclosures  provided  to  the 
consumer  and  is  not  required  to  use,  for 
example,  more  precise  information  that  may 
only  become  available  when  the  loan  is 
closed.  ►See  §  226.38(a)(1)  regarding  the 
meaning  of  the  term  loan  amount.-^ 

►2.  Costs  of  the  new  transaction.'^  For 
purposes  of  the  right  of  rescission,  a  new 
advance  does  not  include  amounts  attributed 
solely  to  [thel^any  bona  fide  and 
reasonable-^  costs  of  the  (refinancingl^new 
transaction-^.  [These  amounts  would 
include  §  226.4(c)(7)  charges  (such  as 
attorneys  fees  and  title  examination  and 
insurance  fees,  if  bona  fide  and  reasonable  in 
amount),  as  well  as  insurance  premiums  and 
other  charges  that  are  not  finance  charges. 
(Finance  charges  on  the  new  transaction — 
points,  for  example — would  not  be 
considered  in  determining  whether  there  is  a 
new  advance  of  money  in  a  refinancing  since 
finance  charges  are  not  part  of  the  amount 
financed.)]  To  illustrate,  if  the  sum  of  the 
outstanding  principal  balance  plus  the 
earned  unpaid  finance  charge  is  $50,000  and 
the  new  [amount  financed[^loan  amount-^ 
is  $51,000,  then  the  [refinancingj^new 
transaction-^  would  be  exempt  if  the  extra 
$1,000  is  attributed  solely  to  ►bona  fide  and 
reasonable-^  costs  financed  in  connection 
with  the  ►new  transaction-^!  refinancing 
that  are  not  finance  charges]. 

►3.  Refund  of  costs.  If-^[Of  course,  if] 
new  advances  of  moiiey  are  made  (for 
example,  to  pay  for  home  improvements)  and 
the  consumer  exercises  the  right  of 
rescission,  the  consumer  must  be  placed  in 
the  same  position  as  he  or  she  was  in  prior 
to  entering  into  the  new  [credit]  transaction. 
Thus,  all  amounts  of  money  (which  would 
include  all  the  costs  of  the 
[refinancingl^new  transaction-^)  already 
paid  by  the  consumer  to  the  creditor  or  to  a 
third  party  as  part  of  the  [refinancingl^new 
transaction-^  would  have  to  be  refunded  to 
the  consumer.  (See  the  commentary  to 
§  226.23(d)(2)  for  a  discussion  of  refunds  to 
consumers.) 

►4.  Escrows.  Amounts  that  are  financed  to 
fund  an  existing  or  newly-established  escrow 
account  do  not  constitute  a  new  advance.  For 
purposes  of  this  paragraph,  the  term  escrow 
account  has  the  same  meaning  as  in  24  CFR 
3500.17(b).-^ 

►5.  Model  rescission  notice. A  model 
rescission  notice  applicable  to  [transactions] 


►a  new  advance  of  money  with  the  same 
creditor-^[involving  new  advances]  appears 
[in]^as  model  form  H-9-^  in  appendix  H. 
[Thel^Otherwise,  the-^  general  rescission 
notice  (model  form  H-8)  is  the  appropriate 
form  for  use  by  creditors  [not  considered 
original  creditors  in  refinancing 
transactions]. 

►Paragraph  23(f)(3).'^ 

[5.]^1.-^  State  creditors.  Cities  and  other 
political  subdivisions  of  states  acting  as 
creditors  are  not  exempted  from  this  section. 
►Paragraph  23(f)(4).'^ 
l6.]^l.-^  Multiple  advances.  Just  as  new 
disclosures  need  not  be  made  for  subsequent 
advances  when  treated  as  one  transaction,  no 
new  rescission  rights  arise  so  long  as  the 
appropriate  notice  and  disclosures  are  given 
at  the  outset  of  the  transaction.  For  example, 
the  creditor  extends  credit  for  home 
improvements  secured  by  the  consumer’s 
principal  dwelling,  with  advances  made  as 
repairs  progress.  As  permitted  by 
§  226.17(c)(6),  the  creditor  makes  a  single  set 
of  disclosures  at  the  beginning  of  the 
construction  period,  rather  than  separate 
disclosures  for  each  advance.  The  right  of 
rescission  does  not  arise  with  each  advance. 
However,  if  the  advances  are  treated  as 
separate  transactions,  the  right  of  rescission 
applies  to  each  advance. 

[7.]^2.-^  Spreader  clauses.  When  the 
creditor  holds  a  mortgage  or  deed  of  trust  on 
the  consumer’s  principal  dwelling  and  that 
mortgage  or  deed  of  trust  contains  a  “spreader 
clause,”  subsequent  loans  made  are  separate 
transactions  and  are  subject  to  the  right  of 
rescission.  Those  loans  are  rescindable 
unless  the  creditor  effectively  waives  its 
security  interest  under  the  spreader  clause 
with  respect  to  the  subsequent  transactions. 

[8.  Converting  open-end  to  closed-end 
credit.  Under  certain  State  laws, 
consummation  of  a  closed-end  credit 
transaction  may  occur  at  the  time  a  consumer 
enters  into  the  initial  open-end  credit 
agreement.  As  provided  in  the  commentary 
to  §  226.17(b),  closed-end  credit  disclosures 
may  be  delayed  under  these  circumstances 
until  the  conversion  of  the  open-end  account 
to  a  closed.-end  transaction.  In  accounts 
secured  by  the  consumer’s  principal 
dwelling,  no  new  right  of  rescission  arises  at 
the  time  of  conversion.  Rescission  rights 
under  §  226.15  are  unaffected.] 

123(g)  Tolerances  for  accuracy. 

23(g)(2)  One  percent  tolerance. 

1.  New  advance.  The  phrase  “new 
advance”  has  the  same  meaning  as  in 
comment  23(f)-4. 

23(h)i  ►23/g/^Specia/  rules  for 
foreclosures. 

1.  Rescission.  Section 
I226.23(h)]^226.23(g)'^  applies  only  to 
transactions  that  are  subject  to  rescission 
under  §  226.23(a)(1). 

Paragraph  l23(h)( l)(i)i^23(g)(l)M. 

1.  Mortgage  broker  fees.  A  consumer  may 
rescind  a  loan  in  foreclosure  if  a  mortgage 
broker  fee  that  should  have  been  included  in 
the  [  finance  charge]^interest  and 
settlement  charges-^  was  omitted,  without 
regard  to  the  dollar  amount  involved.  If  the 
amourit  of  the  mortgage  broker  fee  is 
included  but  misstated  the  rule  in 
[§  226.23(h)(2)]^§  226.23(a)(5)(ii)(C)^ 
applies. 


123(h)(2)  Tolerance  for  disclosures. 

1.  General.  This  section  is  based  on  the 
accuracy  of  the  total  finance  charge  rather 
than  its  component  charges.] 

★  ★  ★  *  ★ 

Subpart  E — Special  Rules  for  Certain  Home 
Mortgage  Transactions 

Section  226.31 — General  Rules 
***** 

31(c)  Timing  of  disclosure. 
***** 

31(c)(  1 )  Disclosures  for  certain  closed- 
end  home  mortgages 
***** 

lParagraphl31(c)(  1  )(iii)  Consumer’s 
waiver  of  waiting  period  before 
consummation. 

1.  IModification  or 

waivar.^^Procedure.-M  A  consumer  may 
modify  or  waive  the  right  to  the  three-day 
waiting  period  only  after  receiving  the 
disclosures  required  by  §  226. 32^.-^  [and 
only  if  the  circumstances  meet  the  criteria  for 
establishing  a  bona  fide  personal  financial 
emergency  under  §  226.23(e).  Whether  these 
criteria  are  met  is  determined  by  the  facts 
surrounding  individual  situations.  The 
imminent  sale  of  the  consumer’s  home  at 
foreclosure  during  the  three-day  period  is 
one  example  of  a  bona  fide  personal  finaficial 
emergency.  Each  consumer  entitled  to  the 
three-day  waiting  period  must  sign  the 
handwritten  statement  for  the  waiver  to  be 
effective.  [►After  delivery  of  the  required 
disclosures,  the  consumer  may  waive  or 
modify  the  three-day  waiting  period  by 
giving  the  creditor  a  dated,  written  statement 
that  specifically  waives  or  modifies  the  right 
and  describes  the  bona  fide  personal 
financial  emergency.  A  waiver  is  effective 
only  if  each  consumer  primarily  liable  on  the 
obligation  signs  a  waiver  statement.  Where 
there  are  multiple  consumers  entitled  to 
rescind,  the  consumers  may,  but  need  not, 
sign  the  same  waiver  statement.-^ 

►2.  Bona  fide  personal  financial 
emergency.  To  modify  or  waive  a  waiting 
period,  there  must  be  a  bona  fide  personal 
financial  emergency  that  requires 
disbursement  of  loan  proceeds  before  the  end 
of  the  waiting  period.  Whether  there  is  a 
bona  fide  personal  financial  emergency  is 
determined  by  the. facts  surrounding 
individual  circumstances.  A  bona  fide 
personal  financial  emergency  typically,  but 
not  always,  will  involve  imminent  loss  of  or 
harm  to  a  dwelling  or  harm  to  the  health  or 
safety  of  a  natural  person.  A  waiver  is  not 
effective  if  the  consumer’s  statement  is 
inconsistent  with  facts  known  to  the  creditor. 
To  determine  whether  circumstances  are  or 
are  not  a  bona  fide  personal  financial 
emergency  under  §  226.31(c)(l)(iii),  creditors 
may  rely  on  the  examples  and  other 
commentary  provided  in  comment  23(e)- 

2. ^ 

***** 

131(c)(2)  Disclosures  for  reverse^ 
mortgages. 

1.  Business  days.  For  purposes  of 
providing  reverse  mortgage  disclosures, 
“business  day”  has  the  same  meaning  as  in 
comment  31(c)(l)-l — all  calendar  days 
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except  Sundays  and  the  Federal  legal 
holidays  listed  in  5  U.S.C.  6103(a).  This 
means  if  disclosures  are  provided  on  a 
Friday,  consummation  could  occur  any  time 
on  Tuesday,  the  third  business  day  following 
receipt  of  the  disclosures. 

2.  Open-end  plans.  Disclosures  for  open- 
end  reverse  mortgages  must  be  provided  at 
least  three  business  days  before  the  first 
transaction  under  the  plan  (see 
§  226.5(b)(1)).] 

31(d)  Basis  of  disclosures  and  use  of 
estimates. 

1.  Redisclosure.  Section  226.31(d)  allows 
the  use  of  estimates  when  information 
necessary  for  an  accurate  disclosure  is 
unknown  to  the  creditor,  provided  that  the 
disclosure  is  clearly  identified  as  an  estimate. 
For  purposes  of  Subpart  E,  the  rule  in 
§  226.31(c)(l)(i)  requiring  new  disclosures 
when  the  creditor  changes  terms  also  applies 
to  disclosures  labeled  as  estimates. 

►2.  Reverse  mortgages  subject  to  §  226.19. 
For  reverse  mortgages  subject  to  §  226.19,  the 
disclosures  required  by  §  226.19(a)(2)  may 
not  be  estimated  disclosures.-^ 
***** 

Section  226.32 — Requirements  for  Certain 
Closed-End  Home  Mortgages 

32(a)  Coverage. 

ie  ic  it  -k  ic 

Paragraph  32(a)(l)(ii). 

1.  Total  loan  amount.  For  purposes  of  the 
“points  and  fees”  test,  the  total  loan  amount 
is  calculated  by  taking  the  amount  financed, 
as  determined  according  to  §  226.18(b),  and 
deducting  any  cost  listed  in  §  226.32(b)(l)(iii) 
and  §  226.32(b)(l)(iv)  that  is  both  included  as 
points  and  fees  under  §  226.32(b)(1)  and 
financed  by  the  creditor,  ►in  calculating  the 
total  loan  amount,  however,  the  creditor 
determines  a  transaction’s  prepaid  finance 
charge  and  amount  financed  without  regard 
to  §  226.4(g),  consistent  with 
§  226.32(b)(l)(i)(B).'^  Some  examples  follow, 
each  using  a  $10,000  amount  borrowed,  a 
$300  appraisal  fee,  and  $400  in  points.  A 
$500  premium  for  optional  credit  life 
insurance  is  used  in  one  example.  ►In  the 
following  examples,  “prepaid  finance  charge” 
and  “amount  financed”  refer  to  those 
amounts  as  determined  without  regard  to 
§  226.4(g).  Thus,  those  amounts  reflect  the 
exclusions  found  in  §§  226.4(a)(2)  and 
226.4(c)-(e)  for  purposes  of  determining  the 
total  loan  amount,  even  though  §  226.4(g) 
provides  that  many  of  those  exclusions  do 
not  apply  for  purposes  of  determining  the 
finance  charge.*^ 

***** 

^Paragraph  32(a)(2)(ii). 

1.  Nonrecourse  reverse  mortgage.  A 
nonrecourse  reverse  mortgage  limits  the 
homeowner’s  liability  under  the  contract  to 
the  proceeds  of  the  sale  of  the  home  (or  any 
lesser  amount  specified  in  the  contract).  If  a 
closed-end  reverse  mortgage  allows  recourse 
against  the  consumer,  and  the  annual 
percentage  rate  or  the  points  and  fees  exceed 
those  specified  under  §  226.32(a)(1),  the 
transaction  is  subject  to  all  the  requirements 
of  §  226.32,  including  the  limitations 
concerning  balloon  payments  and  negative 
amortization.-^ 

32(b)  Definitions. 


^Paragraph  32(b)(  1  ).-^ 

Paragraph  32(b)(l)(i). 

1.  General.  Section  226.32(b)(l)(i)  includes 
in  the  total  “points  and  fees”  items 
►included  in  the  finance  charge  pursuant  to 
§  226.4,  except  interest  and  the  time-price 
differential.  In  addition,  for  purposes  of 
§  226.32(b)(l)(i),  §  226.4(g)  does  not  apply. 
Section  226.4(g)  contains  special  rules 
governing  which  other  provisions  of  §  226.4 
apply  to  the  determination  of  the  finance 
charge  for  transactions  secured  by  real 
property  or  a  dwelling.  Consequently,  all 
closed-end  transactions  that  are  secured  by  a 
consumer’s  principal  dwelling  are  subject  to 
the  special  rules  in  §  226.4(g).  Under 
§  226.32(b)(l)(i)(B),  however,  those  special 
rules  are  ignored  in  determining  a 
transaction’s  “points  and  fees.”  Thus,  the 
exclusions  for  certain  charges  in  ' 

§§  226.4(a)(2)  and  226.4(c)-(e)  are  observed 
for  purposes  of  determining  a  mortgage 
transaction’s  “points  and  Jees,”  even  though 
the  same  exclusions  do  not  apply  for 
purposes  of  determining  the  transaction’s 
finance  charge.  For  example,  fees  actually 
paid  to  public  officials  for  perfecting  a 
security  interest,  if  itemized  and  disclosed, 
may  be  excluded  from  the  finance  charge  for 
non-mortgage  transactions  under  §  226.4(e), 
but  §  226.4(g)  includes  such  fees  in  the 
finance  charge  for  transactions  secured  by 
real  property  or  a  dwelling.  Notwithstanding 
their  inclusion  in  the  finance  charge  for  such 
transactions,  however,  §  226.32(b)(l)(i)  does 
not  include  such  fees  in  “points  and  fees.” 
Certain  fees  that  are  not  included  in  “points 
and  fees”  pursuant  to  §  226.32(b)(l)(i), 
however,  nevertheless  may  be  included  in 
“points  and  fee.s”  under  §  226.32(b)(l)(ii)  or 
(iii).-^  [defined  as  finance  charges  under 
§§  226.4(a)  and  226.(4)(b).  Items  excluded 
from  the  finance  charge  under  other 
provisions  of  §  226.4  are  not  included  in  the 
total  “points  and  fees”  under  paragraph 
32(b)(l)(i),  but  may  be  included  in  “points 
and  fees”  upder  paragraphs  32(b)(l)(ii)  and 
32(b)(l)(iii).  J  Interest,  including  per-diem 
interest,  is  excluded  from  “points  and  fees” 
under  §  226.32(b)(1). 

Paragraph  32(b)(l)(ii). 

1.  Mortgage  broker  fees.  In  determining 
“points  and  fees”  for  purposes  of 
►§  226.32(a)(l)(ii),-^  [this  section,] 
compensation  paid  by  a  consumer  to  a 
mortgage  broker  (directly  or  through  the 
creditor  for  delivery  to  the  broker)  is 
included  in  the  calculation  [whether  or  not 
the  amount  is  disclosed  as  a  finance  charge]. 
Mortgage  broker  fees  that  are  not  paid  by  the 
consumer  are  not  included.  ►See  comment 
4(a)(3)-3.-^  Mortgage  broker  fees  already 
included  in  the  calculation  as  finance 
charges  under  §  226.32(b)(l)(i)  need  not  be 
counted  again  under  §226.32(b)(l)(ii). 

^Paragraph  32(b)(l)(iii). 

1.-^  [2.]Exampye.  Section  226.32(b)(l)(iii) 
defines  “points  and  fees”  to  include  all  items 
listed  in  §  226.4(c)(7),  other  than  amounts 
held  for  the  future  payment  of  taxes.  An  item 
listed  in  §  226.4(c)(7)  may  be  excluded  from 
the  “points  and  fees”  calculation,  however,  if 
the  charge  is  reasonable,  the  creditor  receives 
no  direct  or  indirect  compensation  from  the 
charge,  and  the  charge  is  not  paid  to  an 
affiliate  of  the  creditor.  For  example,  a 


reasonable  fee  paid  by  the  consumer  to  an 
independent,  third-party  appraiser  may  be 
excluded  from  the  “points  and  fees” 
calculation  (assuming  no  compensation  is 
paid  to  the  creditor).  A  fee  paid  by  the 
consumer  for  an  appraisal  performed  by  the 
creditor  must  be  included  in  the  calculation, 
[even  though  the  fee  may  be  excluded  from 
the  finance  charge  if  it  is  bona  fide  and 
reasonable  in  amount.]  ►however,  because 
the  creditor  is  compensated  for  the 
appraisal.-^ 

Paragraph  32(b)(l)(iv). 

1.  Premium  amount.  In  determining 
“points  and  fees”  for  purposes  of 
►§  226.32(a)(l)(ii)-^  [this  section,] 
premiums  paid  at  or  before  closing  for  credit 
insurance  are  included  whether  they  are  paid 
in  cash  or  financed,  and  whether  the  amount 
represents  the  entire  premium  for  the 
coverage  or  an  initial  payment. 
***** 

Section  226.33 — Requirements  for  Reverse 
Mortgages 

33(a)  Definition. 

[1  Nonrecourse  transaction.  A 
nonrecourse  reverse  mortgage  transaction 
limits  the  homeowner’s  liability  to  the 
proceeds  of  the  sale  of  the  home  (or  any 
lesser  amount  specified  in  the  credit 
obligation).  If  a  transaction  structured  as  a 
closed-end  reverse  mortgage  transaction 
allows  recourse  against  the  consumer,  and 
the  annual  percentage  rate  or  the  points  and 
fees  exceed  those  specified  under 
§  226.32(a)(1),  the  transaction  is  subject  to  all 
the  requirements  of  §  226.32,  including  the 
limitations  concerning  balloon  payments  and 
negative  amortization.] 

Paragraph  33(a)(2). 

1.  Default.  Default  is  not  defined  by  the 
statute  or  regulation,  but  rather  by  the  legal 
obligation  between  the  parties  and  state  or 
other  law. 

2.  Definite  term  or  maturity  date.  To  meet 
the  definition  of  a  reverse  mortgage 
transaction,  a  creditor  cannot  require  any 
principal,  interest,  or  shared  appreciation  or 
equity  to  be  due  and  payable  (other  than  in 
the  case  of  default)  until  after  the  consumer’s 
death,  transfer  of  the  dwelling,  or  the 
consumer  ceases  to  occupy  the  dwelling  as 

a  principal  dwelling.  Some  State  laws  require 
legal  obligations  secured  by  a  mortgage  to 
specify  a  definite  maturity  date  or  term  of 
repayment  in  the  instrument.  An  obligation 
may  state  a  definite  maturity  date  or  term  of 
repayment  and  still  meet  the  definition  of  a 
reverse  mortgage  [transaction]  if  the 
maturity  date  or  term  of  repayment  used 
would  not  operate  to  cause  maturity  prior  to 
the  occurrence  of  any  of  the  maturity  events 
recognized  in  the  regulation.  For  example, 
some  reverse  mortgage  programs  specify  that 
the  final  maturity  date  is  the  borrower’s 
150th  birthday;  other  programs  include  a 
shorter  term  but  provide  that  the  term  is 
automatically  extended  for  consecutive 
periods  if  none  of  the  other  maturity  events 
has  yet  occurred.  These  programs  would  be 
permissible. 

►53/h)  Reverse  mortgage  document 
provided  on  or  with  the  application. 

33(b)(  1)  In  general. 

1.  Mail  and  telephone  applications.  If  an 
application  is  sent  through  the  mail,  the 
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document  required  by  §  226.33(b)  must 
accompany  the  application.  If  an  application 
is  taken  over  the  telephone,  the  document 
must  be  delivered  or  mailed  not  later  than 
consummation  or  account  opening  or  three 
business  days  following  receipt  of  a 
consumer’s  application  by  the  creditor, 
whichever  is  earlier.  If  an  application  is 
mailed  to  the  consumer  following  a 
telephone  request,  however,  the  document 
must  be  sent  along  with  the  application. 

2.  General  purpose  applications.  The 
document  required  by  §  226.33(b)  need  not 
be  provided  when  a  general  purpose 
application  is  given  to  a  consumer  unless  (1) 
the  application  or  materials  accompanying  it 
indicate  that  it  can  be  used  to  apply  for  a 
reverse  mortgage  or  (2)  the  application  is 
provided  in  response  to  a  consumer’s  specific 
inquiry  about  a  reverse  mortgage.  On  the 
other  hand,  if  a  general  purpose  application 
is  provided  in  response  to  a  consumer’s 
specific  inquiry  only  about  credit  other  than 

a  reverse  mortgage,  the  document  need  not  be 
provided  even  if  the  application  indicates  it 
can  be  used  for  a  reverse  mortgage,  unless  it 
is  accompanied  by  promotional  information 
about  reverse  mortgages. 

3.  Publicly-available  applications.  Some 
creditors  make  applications  for  reverse 
mortgages,  such  as  take-ones,  available 
without  the  need  for  a  consumer  to  request 
them.  The.se  applications  must  be 
accompanied  by  the  document  required  by 
§  226.33(b),  such  as  by  attaching  the 
document  to  the  application  form. 

4.  Response  cards.  A  creditor  may  solicit 
consumers  for  its  reverse  mortgage  product 
by  mailing  a  response  card  which  the 
consumer  returns  to  the  creditor  to  indicate 
interest  in  the  product.  If  the  only  action 
taken  by  the  creditor  upon  receipt  of  the 
response  card  is  to  send  the  consumer  an 
application  form  or  to  telephone  the 
consumer  to  discuss  the  reverse  mortgage 
product,  the  creditor  need  not  send  the 
document  required  by  §  226.33(b)  with  the 
response  card.  See  comment  33(b)(l)-l 
discussing  mail  and  telephone  applications. 

5.  Denial  or  withdrawal  of  application. 
Section  226.33(b)(2)  provides  that  for 
telephone  applications  and  applications 
received  through  an  intermediary  agent  or 
broker,  creditors  must  deliver  or  mail  the 
document  required  by  §  226.33(b)(1)  to  the 
consumer  not  later  than  consummation  or 
account  opening,  or  three  business  days 
following  receipt  of  a  consumer’s  application 
by  the  creditor,  whichever  is  earlier.  If  the 
creditor  determines  within  that  three-day 
period  that  an  application  will  not  be 
approved,  the  creditor  need  not  provide  the 
document.  Similarly,  if  the  consumer 
withdraws  the  application  within  this  three- 
day  period,  the  creditor  need  not  provide  the 
document. 

6.  Prominent  location. 

i.  When  document  not  given  in  electronic 
form.  The  document  required  by 
§  226.33(b)(1)  must  be  prominently  located 
on  or  with  the  application.  The  document  is 
deemed  *0  be  prominently  located,  for 
example,  if  the  document  is  on  the  same  page 
as  an  application.  If  the  document  appears 
elsewhere,  it  is  deemed  to  be  prominently 
located  if  the  application  contains  a  clear  and 


conspicuous  reference  to  the  location  of  the 
document  and  indicates  that  the  document 
provides  information  about  reverse 
mortgages. 

ii.  Form  of  electronic  document  provided 
on  or  with  electronic  applications.  Generally, 
creditors  must  provide  the  document 
required  by  §  226.33(b)(1)  in  a  prominent 
location  on  or  with  a  blank  application  that 
is  made  available  to  the  consumer  in 
electronic  form,  .such  as  on  a  creditor’s 
Internet  Web  site.  (See  comment  33(b)(2)-l.) 
Creditors  have  flexibility  in  satisfying  this 
requirement.  Whatever  method  is  used  to 
satisfy  the  disclosure  requirement,  a  creditor 
need  not  confirm  that  the  consumer  has  read 
the  document.  Methods  creditors  could  use 
to  satisfy  the  requirement  include,  but  are  not 
limited  to,  the  following  examples: 

A.  The  dbcument  could  automatically 
appear  on  the  screen  when  the  application 
appears: 

B.  The  document  sould  be  located  on  the 
same  Web  page  as  the  application  (whether 
or  not  they  appear  on  the  initial  .screen),  if 
the  application  contains  a  clear  and 
conspicuous  reference  to  the  location  of  the 
document  and  indicates  the  document 
provides  information  about  reverse 
mortgages. 

C.  Creditors  could  provide  a  link  to  the 
electronic  document  on  or  with  the 
application  as  long  as  consumers  cannot 
bypass  the  document  before  submitting  the 
application.  The  link  would  take  the 
consumer  to  the  document,  but  the  consumer 
need  not  be  required  to  scroll  completely 
througli  the  document;  or 

D.  The  document  could  be  located  on  the 
same  Web  page  as  the  application  without 
necessarily  appearing  on  the  initial  screen, 
immediately  preceding  the  button  that  the 
consumer  will  click  to  submit  the 
application. 

33(b)(2)  Application  made  by  telephone 
or  through  an  intermediary. 

1 .  Intermediary  agent  or  broker.  In 
determining  whether  an  application  involves 
an  intermediary  agent  or  broker  as  discussed 
in  §  226.33(b)(2),  creditors  should  consult  the 
provisions  in  comment  19(d)(3)-3. 

33(b)(3)  Electronic  disclosures. 

1.  When  electronic  disclosure  must  be 
given.  Whether  the  document  required  by 
§  226.33(b)(1)  must  be  in  electronic  form 
depends  upon  the  following: 

i.  If  a  consumer  accesses  a  reverse  mortgage 
application  electronically  (other  than  as 
described  under  ii.  below),  such  as  online  at 
a  home  computer,  the  creditor  must  provide 
the  disclosure  required  by  §  226.33(b)(1)  in 
electronic  form  (such  as  with  the  application 
form  on  its  Web  site)  in  order  to  meet  the 
requirement  to  provide  the  disclosure  in  a 
timely  manner  on  or  with  the  application.  If 
the  creditor  instead  mailed  a  paper 
disclosure  to  the  consumer,  this  requirement 
would  not  be  met. 

ii.  In  contrast,  if  a  consumer  is  physically 
present  in  the  creditor’s  office,  and  accesses 
a  reverse  mortgage  application  electronically, 
such  as  via  a  terminal  or  kiosk  (or  if  the 
consumer  uses  a  terminal  or  kiosk  located  on 
the  premises  of  an  afhliate  or  third  party  that 
has  arranged  with  the  creditor  to  provide 
applications  to  consumers),  the  creditor  may 


provide  the  disclosure  in  either  electronic  or 
paper  form,  provided  the  creditor  complies 
with  the  timing,  delivery,  and  retainability 
requirements  of  the  regulation. 

33(b)(4)  Duties  of  third  parties. 

1.  Duties  of  third  parties.  The  duties  under 
§  226.33(b)(4)  are  those  of  the  third  party;  the 
creditor  is  not  responsible  for  ensuring  that 

a  third  party  complies  with  those  obligations. 

2.  Effect  of  third  party  delivery  of 
document  required  by  §  226.33(b)( I ).  If  a 
creditor  determines  that  a  third  party  has 
provided  a  consumer  with  the  document 
required  by  §  226.33(b)(1),  the  creditor  need 
not  give  the  consumer  a  second  copy  of  the 
document. 

3.  Telephone  applications  token  by  third 
party.  For  telephone  applications  taken  by  a 
third  party,  the  third  party  is  not  required  to 
provide  the  document  required  by 

§  226.33(b)(1).  The  document  required  by 
§  226.33(b)(1)  must  be  provided  by  tbe 
creditor  not  later  than  three  business  days 
before  account  opening  or  three  business 
days  following  receipt  of  the  consumer’s 
application  by  the  creditor,  whichever  is 
earlier,  along  with  the  disclosures  required 
by  §226.33(d)(l).^ 

33(c)  ►  Content  of  disclosures  for  reverse 
mortgages-^  I  Projected  total  cost  of  credit]. 

►  l.  Disclosures  given  as  applicable.  The 
disclosures  required  under  tbis  section  need 
be  made  only  as  applicable.  Thus,  for 
example,  if  there  are  no  transactions 
requirements  for  a  reverse  mortgage, 
reference  to  them  need  not  be  made.-^ 

133(c)(1)  Costs  to  consumer.] 

^33(c)(2)  Identification  information. 

1.  Identification  of  creditor.  The  creditor 
must  be  identified.  Use  of  the  creditor’s  name 
is  sufficient,  but  the  creditor  may  also 
include  an  address  and/or  telephone  number. 
In  transactions  with  multiple  creditors,  any  ’ 
one  of  them  may  make  the  disclosures;  the 
one  doing  so  must  be  identified. 

2.  Multiple  loan  originators.  In  transactions 
with  multiple  loan  originators,  each  loan 
originator’s  unique  identifier  must  be 
disclosed.  For  example,  in  a  transaction 
where  a  mortgage  broker  meets  the  definition 
of  a  loan  originator  under  the  Secure  and  Fair 
Enforcement  for  Mortgage  Licensing  Act  of 
2008,  Section  1503(3),  12  U.S.C.  5102(3),  the 
identifiers  for  the  broker  and  for  its  employee 
originator  meeting  that  definition  must  be 
disclosed. 

33(c)(5)  Payment  of  loan  funds. 

1.  Use  of  tbe  term  “line  of  credit.”  If  the 
reverse  mortgage  allows  the  consumer  to 
make  discretionary  cash  withdrawals,  the 
disclosure  must  use  the  term  “line  of  credit” 
regardless  of  whether  the  reverse  mortgage  is 
open-end  or  closed-end  credit. 

2.  Disclosures  where  consumer  has  not  yet 
elected  the  type  of  payments. 

i.  If  the  creditor  provides  the  consumer 
with  more  than  one  of  the  payment  options 
described  in  §  226.33(c)(5)(i)  and  the 
consumer  has  not  selected  the  type  of 
payment  at  the  time  the  disclosure  is 
provided,  the  creditor  must  disclose  the 
consumer’s  options  in  the  manner  described 
in  §  226.33(c)(5)(ii).  If  the  creditor  offers  the 
consumer  the  option  to  receive  funds  in  the 
form  of  discretionary  cash  advances,  the 
creditor  must  disclose  the  total  dollar  amount 
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of  the  line  of  credit  the  consumer  could 
receive.  The  creditor  must  also  describe  any 
other  types  of  payments  the  consumer  may 
receive  but  must  not  disclose  any  dollar 
amounts  with  those  descriptions. 

ii.  If  the  creditor  does  not  offer  the 
consumer  the  option  to  receive  discretionary 
cash  advances,  the  creditor  must  disclose  the 
total  dollar  amount  the  consumer  could 
receive  in  an  initial  advance  and  describe 
any  other  types  of  payments  that  the 
consumer  may  receive  without  using  dollar 
amounts. 

iii.  If  the  creditor  offers  consumers  only 
one  type  of  payment,  the  creditor  need  only 
disclose  that  payment  type. 

33(c)(6)  Annual  percentage  rate. 

33(c)(6)(i)  Open-end  annual  percentage 
rate. 

1 .  Rates  disclosed.  The  only  rates  that  may 
be  disclosed  in  the  table  required  by 

§  226.33(d)(4)  are  annual  percentage  rates 
determined  under  §  226.14(b).  Periodic  rates 
must  not  be  disclosed  in  the  table. 

2.  Rate  changes  set  forth  in  initial 
agreement.  This  paragraph  requires 
disclosure  of  the  rate  changes  set  forth  in  the 
initial  agreement,  as  discussed  in 

§  226.5b(f)(3)(i).  For  example,  this  paragraph 
requires  disclosure  of  preferred-rate 
provisions,  where  the  rate  will  increase  upon 
the  occurrence  of  some  event,  such  as  the 
borrower-employee  leaving  the  creditor’s 
employ  or  the  consumer  closing  an  existing 
deposit  account  with  the  creditor.  The 
creditor  must  disclose  the  preferred  rate  that 
applies  to  the  plan,  and  the  rate  that  would 
apply  if  the  event  occurs,  such  as  the 
borrower-employee  leaving  the  creditor’s 
employ  or  the  consumer  closing  an  existing 
deposit  account  with  the  creditor.  If  the 
preferred  rate  and  the  rate  that  would  apply 
if  the  event  occurs  are  variable  rates,  the 
creditor  must  disclose  those  rates  based  on 
the  applicable  index  or  formula,  and  disclose 
other  information  required  by 
§226.33(c)(6)(i)(A). 

33(c)(6)(i)(A)  Disclosures  for  variable-rate 
plans. 

1.  Variable-rate  accounts — definition.  For 
purposes  of  §  226.33(c)(6)(i)(A),  a  variable- 
ratq  account  exists  when  rate  changes  are 
part  of  the  plan  and  are  tied  to  an  index  or 
formula.  (See  the  commentary  to 

§  226.6(a)(4)(ii)-l  for  examples  of  variable- 
rate  plans.) 

2.  Variable-rate  accounts — fact  that  the 
rate  varies  and  how  the  rate  will  be 
determined.  In  describing  how  the  applicable 
rate  will  be  determined,  the  creditor  must 
identify  in  the  table  described  in 

§  226.33(d)(4)  the  type  of  index  used  and  the 
amount  of  any  margin.  In  describing  the 
index,  a  creditor  may  not  include  in  the  table 
details  about  the  index.  For  example,  if  a 
creditor  uses  a  prime  rate,  the  creditor  must 
disclose  the  rate  as  a  “prinie  rate”  and  may 
not  disclose  in  the  table  other  details  about 
the  prime  rate,  such  as  the  fact  that  it  is  the 
highest  prime  rate  published  in  the  Wall 
Street  Journal  two  business  days  before  the 
closing  date  of  the  statement  for  each  billing 
period.  A  creditor  may  not  disclose  in  the 
table  the  current  value  of  the  index  (such  as 
that  the  prime  rate  is  currently  7.5  percent). 
See  Samples  K-4,  and  K-5  for  guidance  on 


how  to  disclose  the  fact  that  the  applicable 
rate  varies  and  how  it  is  determined. 

3.  Limitations  on  increases  in  rates.  The 
creditor  must  disclose  in  the  table  required 
by  §  226.33(d)  any  limitations  on  increases  in 
the  annual  percentage  rate,  including  the 
minimum  and  maximum  annual  percentage 
rate  that  may  be  imposed.  A  creditor  must 
disclose  any  rate  limitations  that  occur,  for 
example,  every  two  years,  annually  or  less 
than  an  annual  basis.  If  the  creditor  bases  its 
rate  limitation  on  12  monthly  billing  cycles, 
such  a  limitation  must  be  treated  as  an 
annual  cap.  Rate  limitations  imposed  on 
more  or  less  than  an  annual  basis  must  be 
stated  in  terms  of  a  specific  amount  of  time. 
For  example,  if  the  creditor  imposes  rate 
limitations  on  only  a  semiannual  basis,  this 
must  be  expressed  as  a  rate  limitation  for  a 
six-month  time  period.  If  the  creditor  does 
not  impose  annual  or  other  periodic 
limitations  on  rate  increases,  the  fact  must  be 
stated  in  the  table  described  in  §  226.33(d). 

5.  Maximum  limitations  on  increases  in 
rates.  The  maximum  annual  percentage  rate 
that  may  be  imposed  over  the  term  of  the 
plan  must  be  provided  in  the  table  described 
in  §  226.33(d).  If  separate  overall  limitations 
apply  to  rate  increases  re.sulting  from  events 
such  as  leaving  the  creditor’s  employ,  those 
limitations  also  must  be  stated.  Limitations 
do  not  include  legal  limits  in  the  nature  of 
usury  or  rate  ceilings  under  state  or  Federal 
statutes  or  regulations. 

6.  Sample  forms.  Samples  K-4,  and  K-5 
provide  illustrative  guidance  on  the  variable- 
rate  rules. 

33(c)(6)(i)(B)  Introductory  initial  rate. 

1.  Preferred  rates.  If  a  creditor  offers  a 
preferred  rate  that  will  increase  a  specified 
amount  upon  the  occurrence  of  a  specified 
event  other  than  the  expiration  of  a  specific 
time  period,  such  as  the  borrower-employee 
leaving  the  creditor’s  employ,  the  preferred 
rate  is  not  an  introductory  rate  under 

§  226.33(c)(6)(i)(B),  but  must  be  disclosed  in 
accordance  with  §  226.33(c)(6)(i).  See 
comment  33(c)(6)(i)-2. 

2.  Immediate  proximity,  i.  In  general.  If  the 
term  “introductory”  is  in  the  same  phrase  as 
the  introductory  rate,  it  will  be  deemed  to  be 
in  immediate  proximity  of  the  listing.  For 
example,  a  creditor  that  uses  the  phrase 
“introductory  APR  X  percent”  has  used  the 
word  “introductory”  within  the  same  phrase 
as  the  rate. 

ii.  More  than  one  introductory  rate.  If  more 
than  one  introductory  rate  may  apply  to  a 
particular  balance  in  succeeding  periods,  the 
term  “introductory”  need  only  be  used  to 
describe  the  first  introductory  rate.  For 
example,  if  a  creditor  offers  an  introductory 
rate  of  8.99%  on  the  plan  for  six  months,  and 
an  introductory  rate  of  10.99%  for  the 
following  six  months,  the  term  “introductory” 
need  only  be  used  to  describe  the  8.99%  rate. 

3.  Rate  that  applies  after  introductory  rate 
expires.  If  the  initial  rate  is  an  introductory 
rate,  the  creditor  must  disclose  the 
introductory  rate,  how  long  the  introductory 
rate  will  remain  in  effect,  and  the  rate  that 
would  otherwise  apply  to  the  plan.  Where 
the  rate  that  would  otherwise  apply  is  fixed, 
the  creditor  must  disclose  the  rate  that  will 
apply  after  the  introductory  rate  expires. 
VVhere  the  rate  that  would  otherwise  apply  is 


variable,  the  creditor  must  disclose  the  rate 
based  on  the  applicable  index  or  formula, 
and  disclose  the  other  variable-rate 
disclosures  required  under 
§226.33(c)(6)(i)(A). 

33(c)(6)(ii)  Closed-end  annual  percentage 
rate. 

1.  Disclosure  required.  The  creditor  must 
disclose  the  cost  of  the  credit  as  an  annual 
rate,  expressed  as  a  percentage  and  using  the 
term  “annual  percentage  rate,”  plus  a  brief 
descriptive  phrase  as  required  under 
§  226.33(c)(6)(ii).  Under  §  226.33(d)(4)(vi)(C), 
the  annual  rate,  expressed  as  a  percentage, 
must  be  more  conspicuous  than  the  other 
required  disclosures  and  in  at  least  16  point 
font. 

33(c)(6)(ii)(B)  Rate  type. 

1.  Rate  type.  The  rate  type  to  be  disclosed 
corresponds  to  the  loan  type  required  to  be 
disclosed  for  closed-end  credit  secured  by  a 
dwelling  under  §  226.38(a)(3).  Creditors  may 
follow  the  commentary  to  §  226.38(a)(3)  in 
determining  the  rate  type  of  the  reverse 
mortgage. 

33(c)(6)(ii)(C)  Rate  calculation  and  rate 
change  limits. 

1.  Calculation.  If  the  interest  rate  will  be 
calculated  based  on  an  index,  an 
identification  of  the  index  to  which  the  rate 
is  tied,  the  amount  of  any  margin  that  will 
be  added  to  the  index,  and  any  conditions  or 
events  on  which  the  increase  is  contingent 
must  he  disclosed.  When  no  specific  index  is 
used,  the  factors  used  to  determine  any  rate 
increase  must  be  disclosed.  When  the 
increase  in  the  rate  is  discretionary,  the  fact 
that  any  increase  is  within  the  creditor’s 
discretion  must  be  disclosed.  When  the  index 
is  internally  defined  (for  example,  by  that 
creditor’s  prime  rate),  the  creditor  may 
comply  with  this  requirement  by  providing 
either  a  brief  description  of  that  index  or  a 
statement  that  any  increase  is  in  the 
discretion  of  the  creditor. 

2.  Limitations  on  interest  rate  increases. 
Limitations  include  any  maximum  imposed 
on  the  amount  of  an  increase  in  the  rate  at 
any  time,  as  well  as  any  maximum  on  the 
total  increase  over  the  loan’s  term  to 
maturity. 

33(c)( 7)  Fees  and  transaction 
requirements. 

33(c)(7)(i)  Fees  i m posed  by  credi tor  and 
third  parties  to  consummate  the  transaction 
or  open  the  plan. 

1.  Applicability.  Section  226.33(c)(7)(i) 
applies  only  to  one-time  fees  imposed  by  the 
creditor  or  third  parties  to  consummate  the 
transaction  or  open  the  plan.  The  fees 
include  items  such  as  application  fees, 
points,  appraisal  or  other  property  valuation 
fees,  credit  report  fees,  government  agency 
fees,  and  attorneys’  fees.  Monthly  fees  or 
other  periodic  fees  that  may  be  imposed  for 
the  availability  of  the  reverse  mortgage  would 
not  be  disclosed  under  §  226.33(c)(7)(i),  but 
must  be  disclosed  under  §  226.33(c)(7)(ii).  A 
creditor  must  not  state  the  amount  of  any 
property  insurance  premiums  in  the  table, 
even  if  property  insurance  is  required  by  the 
creditor. 

2.  Manner  of  describing  itemized  fees. 

i.  Section  226.33(c)(7)(i)(B)  provides  that  if 
the  dollar  amount  of  a  one-time  account 
opening  fee  is  not  known  at  the  time  the 
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open-end  early  disclosures  under 
§  226.33(d)(1)  are  delivered  or  mailed,  a 
creditor  must  provide  a  range  for  such  fee.  If 
a  range  is  shown,  the  highest  and  lowest 
amounts  of  the  fee  in  that  range  must  be  the 
highest  and  lowe.st  amounts  of  the  fee  that 
may  be  imposed. 

ii.  For  the  open-end  account-opening 
disclosures  required  by  §  226.33(d)(2),  a 
creditor  must  disclose  in  the  reverse 
mortgage  account-opening  table  the  total  of 
all  one-time  fees  imposed  by  the  creditor  and 
third  parties  to  open  the  plan,  and  may  not 
di.sclose  the  highest  amount  of  possible  fees 
as  allowed  under  §226.33(c)(7)(i)(A)  for  the 
disclosure  table  required  under 
§  226.33(d)(1).  In  addition,  a  creditor  must 
disclose  in  the  account-opening  table  an 
itemization  of  all  one-time  fees  imposed  by 
the  creditor  and  third  parties  to  open  the 
plan,  and  may  not  disclose  a  range  for  those 
fees,  as  otherwise  allowed  under 
§  226.33(c)(7)(i)(B)  for  the  disclosure  table 
required  under  §  226.33(d)(1). 

3.  Fees  not  required  to  be  disclosed.  Fees 
that  are  not  imposed  to  consummate  the 
transaction  or  open  the  plan,  such  as  fees  for 
researching  an  account,  photocopying, 
exceeding  the  credit  limit,  or  closing  out  an 
account,  do  not  have  to  be  disclosed  under 
this  section.  For  open-end  reverse  mortgages 
property  valuation  fees  imposed  to 
investigate  whether  a  condition  permitting  a 
freeze  continues  to  exist — as  discussed  in 

§  226.5b(g)(2)(iv)  and  accompanying 
commentary — are  not  required  to  be 
disclosed  under  this  section. 

4.  Rebates  of  fees.  If  one-time  fees  for 
consummation  or  account  opening  are 
imposed  they  must  be  disclosed,  regardless 
of  whether  such  costs  may  be  rebated  later 
(for  example,  rebated  to  the  extent  of  any 
interest  paid  during  the  first  year  of  the  plan). 

5.  Disclosure  of  itemized  list  of  fees  to  open 
a  plan.  A  creditor  will  be  deemed  to  provide 
the  itemization  of  the  consummation  or 
account-opening  fees  clearly  and 
conspicuously  if  the  creditor  provides  this 
information  in  a  format  as  shovra  in  Samples 
K-3,  and  K-5. 

33(c)(  7)(ii)  Fees  imposed  by  the  creditor 
for  availability  of  the  reverse  mortgage. 

1 .  Fee  to  obtain  access  devices.  The  fees 
referred  to  in  §  226.33(c)(7)(ii)  include  fees  to 
obtain  access  devices,  such  as  fees  to  obtain 
checks  or  credit  Cards  to  access  the  reverse 
mortgage.  For  example,  a  fee  to  obtain  checks 
or  a  credit  card  on  the  account  must  be 
disclosed  in  the  table  as  a  fee  for  issuance  or 
availability  under  §  226.33(c)(7)(ii).  This  fee 
must  be  disclosed  even  if  tbe  fee  is  optional; 
that  is,  if  the  fee  is  charged  only  if  the 
consumer  requests  checks  or  a  credit  card. 

2.  Fees  kept  by  third  party.  The  fees 
referred  to  in  §  226.33(c)(7)(ii)  include  any 
fees  that  are  imposed  by  the  creditor  for  the 
availability  of  the  reverse  mortgage,  whether 
the  fees  are  kept  by  the  creditor  or  a  third 
party.  For  example,  if  a  creditor  charges  the 
consumer  for  a  monthly  mortgage  insurance 
premium  and  this  fee  is  paid  directly  to  a 
third  party,  the  fee  must  be  disclosed  under 
§226.33(e)(7)(ii). 

3.  Waived  or  reduced  fees.  If  fees  required 
to  be  disclosed  under  §  226.33(c)(7)(ii)  are 
waived  or  reduced  for  a  limited  time,  the 


introductory  fees  or  the  fact  of  fee  waivers 
may  be  provided  in  the  table  in  addition  to 
the  required  fees  if  the  creditor  also  discloses 
how  long  the  reduced  fees  or  waivers  will 
remain  in  effect. 

33(c)( 7)(iii }  Fees  imposed  by  tbe  creditor 
for  early  termination  of  the  reverse  mortgage. 

1.  Applicability.  This  disclosure  applies  to 
fees  (such  as  penalty  or  prepayment  fees)  that 
the  creditor  imposes  if  the  consumer 
terminates  the  reverse  mortgage,  or  prepays 
the  obligation  in  full,  prior  to  its  scheduled 
maturity.  This  disclosure  includes  waived 
consummation  or  account-opening  fees  for 
the  plan,  if  the  creditor  will  impose  those 
costs  on  the  consumer  if  the  consumer 
terminates  the  plan  or  pays  off  the  loan 
within  a  certain  amount  of  time  after  account 
opening  or  consummation,  respectively.  The 
disclosure  does  not  apply  to  fees  that  are 
imposed  when  the  reverse  mortgage  expires 
in  accordance  with  the  agreement  or  that  are 
associated  with  collection  of  the  debt  if  the 
creditor  terminates  the  reverse  mortgage, 
such  as  attorneys’  fees  and  court  costs. 

33(c)(7)(iv)  Statement  about  other  fees. 

Paragraph  33(c)(7)(iv)(A). 

1 .  Disclosure  of  additional  information 
upon  request.  A  creditor  generally  must 
include  in  the  early  open-end  disclosure 
table  required  by  §  226.33(d)(1)  and  (d)(4)  a 
statement  that  the  consumer  may  receive, 
upon  request,  additional  information  about 
fees  applicable  to  the  plan.  Alternatively,  a 
creditor  may  provide  additional  information 
about  fees  applicable  to  the  plan  along  with 
the  table  required  by  §  226.33(d)(1)  and 
(d)(4).  In  that  case,  the  creditor  must  disclose 
in  the  table  that  is  required  by  §  226.33(d)(1) 
and  (d)(4)  that  additional  information  about 
fees  applicable  to  the  plan  is  enclosed  with 
the  table.  In  providing  additional  information 
about  fees  to  a  consumer  upon  the 
consumer’s  request  prior  to  account  opening 
(or  along  with  the  table  required  under 
§  226.33(d)(1)  and  (d)(4)),  a  creditor  must 
disclose  the  transaction  fees  that  are  required 
to  be  disclosed  under  §  226.33(c)(7)(v), 
(c)(13)(i),  and  (c)(13)(ii),  and  a  statement  that 
other  fees  may  apply.  A  creditor  must  use  a 
tabular  format  to  disclose  the  additional 
information  about  fees  that  is  provided  upon 
request  or  provided  with  the  table  required 
by  §  226.33(d)(1)  and  (d)(4).  If  the  consumer, 
prior  to  consummation  or  the  opening  of  a 
plan,  requests  additional  information  about 
fees  applicable  to  the  plan,  the  creditor  must 
provide  this  information  as  soon  as 
reasonably  possible  after  the  request. 

33(cj(7)(v)  Transaction  requirements. 

1.  Applicability.  A  limitation  on  automated 
teller  machine  usage  need  not  be  disclosed 
under  this  paragraph  unless  that  is  the  only 
means  by  which  the  consumer  can  obtain 
funds. 

33(c)(  1 )  Costs  to  consumer. 

^33(c)(8)  Loan  balance  growth.-^ 

1.  Costs  and  charges  to  consumer — relation 
to  finance  charge.  All  costs  and  charges  to 
the  consumer  that  are  incurred  in  a  rev'erse 
mortgage  are  included  in  the  ►loan  balance 
table-^  [projected  total  cost  of  credit,  and 
thus  in  the  total  annual  loan  cost  rates  J, 
whether  or  not  the  cost  or  charge  is  a  finance 
charge  under  §  226.4. 

2.  Annuity  costs  ^and  annuity 
payments^.  [As  part  of  the  credit 


transaction,  some  creditors  require  or  permit 
a  consumer  to  purchase  an  annuity  that 
immediately — or  at  some  future  time — 
supplements  or  replaces  the  creditor’s 
payments.  [►Section  226.40(a)  prohibits  a 
creditor  from  requiring  a  consumer  to 
purchase  any  financial  or  insurance  product, 
including  an  annuity,  as  a  condition  of 
obtaining  a  reverse  mortgage.  Under  the  safe 
harbor  for  compliance  in  §  226.40(a)(2),  a 
creditor  is  deemed  to  comply  with  the 
prohibition  on  required  purchases  of 
financial  or  insurance  products  if,  among 
other  things,  the  reverse  mortgage  transaction 
is  completed  at  least  10  calendar  days  before 
the  purchase  of  another  product.  The  cost  of 
an  annuity  purchased  after  the  reverse 
mortgage  transaction  is  completed  in 
accordance  with  the  safe  harbor  is  not 
considered  a  cost  to  the  consumer  under  this 
section.  Similarly,  payments  from  an  annuity 
that  the  consumer  purchases  after  the  reverse 
mortgage  transaction  is  completed  in 
accordance  with  the  safe  harbor  are  not 
required  to  be  disclosed  as  the  advances  to 
the  consumer  under  this  section.  However,  if 
the  consumer  voluntarily  purchases  an 
annuity  along  with  a  reverse  mortgage,  and 
the  creditor  does  not  follow  the  safe  harbor 
in  §  226.40(a)(2),  t'^[T]he  amount  paid  by 
the  consumer  for  the  annuity  is  a  cost  to  the 
consumer  under  this  section,  regardless  of 
whether  the  annuity  is  purchased  through 
the  creditor  or  a  third  party!,  or  whether  the 
purchase  is  mandatory  or  voluntary].  For 
example,  this  includes  the  costs  of  an 
annuity  that  a  creditor  offers,  arranges,  assists 
the  consumer  in  purchasing,  or  that  the 
creditor  is  aware  the  consumer  is  purchasing 
as  a  part  of  the  transaction.  ►Similarly,  if  the 
consumer  voluntarily  purchases  an  annuity 
along  with  a  reverse  mortgage,  and  the 
creditor  does  not  follow  the  safe  harbor  in 
§  226.40(a)(2),  the  advances  that  the 
consumer  will  receive  from  the  annuity  must 
be  disclosed  as  the  advances  to  the 
consumer,  rather  than  the  proceeds  used  to 
finance  the  annuity. 

3.  Disposition  costs  excluded.  Disposition 
costs  incurred  in  connection  with  the  sale  or 
transfer  of  the  property  subject  to  the  reverse 
mortgage  are  not  included  in  the  costs  to  the 
consumer  under  this  paragraph.  (However, 
see  (the  definition  of  Vain  in  appendix  K  to 
the  regulation]  comment  33(c)(8)-8  to 
determine  the  effect  certain  disposition  costs 
may  have  on  ►the  disclosure  of  the  amount 
the  consumer  will  owe-^(the  total  annual 
loan  cost  rates].) 

133(c)(2)  Payments  to  consumer.^ 

►4'^[1].  Payments  upon  a  specified 
event.  The  ►disclosure  of  the  amount 
advanced  to  the  consumer*^  [projected  total 
cost  of  credit]  should  not  reflect  contingent 
payments  in  which  a  credit  to  the 
outstanding  loan  balance  or  a  payment  to  the 
consumer’s  estate  is  made  upon  the 
occurrence  of  an  event  (for  example,  a  “death 
benefit”  payable  if  the  consumer’s  death 
occurs  within  a  certain  period  of  time). 
[Thus,  the  table  of  total  annual  loan  cost 
rates  required  under  §  226.33(b)(2)  would  not 
reflect  such  payments.]  At  its  option, 
however,  a  creditor  may  put  an  asterisk, 
footnote;  or  similar  type  of  notation  in  the 
table  next  to  the  applicable  ►payment 
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total-^  [total  annual  loan  cost  rate!,  and 
state  in  the  body  of  the  note,  apart  from  the 
table,  the  assumption  upon  which  the 
►payment  total-^  [total  annual  loan  costi  is 
made  and  any  different  ►payment'^  [rate] 
that  would  apply  if  the  contingent  benefit 
were  paid. 

[Paragraph  33(c)(3)  Additional  creditor 
compensation.  1 

►5-^1  ll.  Shared  appreciation  or  equity. 
Any  shared  appreciation  or  equity  that  the 
creditor  is  entitled  to  receive  pursuant  to  the 
legal  obligation  must  be  included  in  the 
►amount  the  consumer  will  owe-^  [total 
cost  of  a  reverse  mortgage  loan].  For 
example,  if  a  creditor  agrees  to.  a  reduced 
interest  rate  on  the  transaction  in  exchange 
for  a  portion  of  the  appreciation  or  equity 
that  may  be  realized  when  the  dwelling  is 
sold,  that  portion  is  included  in  the  amount 
the  consumer  will  owe. 

►b.  Assumed  dwelling  appreciation  for 
shared  appreciation  or  equity  disclosure.  The 
creditor  must  assume  that  the  dwelling’s 
value  does  not  appreciate  unless  the  creditor 
is  entitled  by  contract  to  shared  appreciation 
or  equity.  Because  the  cost  to  the  consumer 
must  reflect  any  shared  appreciation  or 
equity,  the  creditor  must  assume  that  the 
dwelling  appreciates  by  4  percent  per  year 
and  must  state  this  assumption.*^ 

[Paragraph  33(c)(4)  Limitations  on 
consumer  liability.  ] 

►?◄[  I  j.  ►  Limitations  on  consumer 
liabiIity"M[In  general}.  Creditors  must 
include  any  limitation  on  the  consumer's 
liability  (such  as  a  nonrecourse  limit  or  an 
equity  conservation  agreement)  in  the 
►disclosure  of  the  amount  owed  by  the 
consumer-^  [projected  total  cost  of  credit]. 
These  limits  and  agreements  protect  a 
portion  of  the  equity  in  the  dwelling  for  the 
consumer  or  the  consumer’s  estate.  For 
example,  the  following  are  limitations  on  the 
consumer’s  liability  that  must  be  included  in 
the  ►disclosure  of  the  amount  owed  by  the 
consumer-^  [projected  total  cost  of  credit]: 

i.  A  limit  on  the  consumer’s  liability  to  a 
certain  percentage  of  the  projected  value  of 
the  home. 

ii.  A  limit  on  the  consumer’s  liability  to  the 
net  proceeds  from  the  sale  of  the  property 
subject  to  the  reverse  mortgage. 

►8-^[2].  Uniform  assumption  for  “net 
proceeds”  recourse  limitations.  If  the  legal 
obligation  between  the  parties  does  not 
specify  a  percentage  for  the  “net  proceeds” 
liability  of  the  consumer,  for  purposes  of  the 
disclosures  [required  by]  ►of  the  amount 
the  consumer  will  be  required  to  repay 
under-^  §  226.33^(c)(8)(ii)(C)'^,  a  creditor 
must  assume  that  the  costs  associated  with 
selling  the  property  will  equal  7  percent  of 
the  projected  sale  price  [(see  the  definition 
of  the  Vain  symbol  under  appendix  K(b)(6))]. 

►9.  Set-asides.  In  some  reverse  mortgages 
the  creditor  will  set  aside  a  portion  of  the 
loan  amount  to  be  paid  for  the  benefit  of  the 
consumer,  such  as  for  making  required 
repairs  to  the  dwelling.  The  creditor  must 
treat  the  entire  amount  of  the  funds  set  aside 
as  an  advance  to  the  consumer  and  not 
merely  the  portion  of  the  set-aside  that  the 
creditor  estimates  will  be  used.  For  example, 
if  the  creditor  estimates  that  repairs  will  cost 
$1,000  but  sets  aside  $1,500  (150%  of  the 


estimated  cost  of  repairs),  the  entire  $1,500 
amount  of  the  repair  set-aside  is  considered 
an  advance  for  the  benefit  of  the  consumer. 

10.  Assumptions  about  type  of  payments  to 
consumer. 

i.  If  the  creditor  provides  the  consumer 
with  more  than  one  of  the  payment  options 
described  in  §  226.33(c)(5)(i)  and  tbe 
consumer  has  selected  the  type  of  pavment(s) 
at  the  time  the  disclosure  is  provided,  the 
creditor  must  base  the  disclosures  on  the 
consumer’s  selection(s).  If  the  consumer  has 
not  yet  selected  the  types  of  payments,  the 
creditor  must  base  the  disclosures  on  the 
assumptions  in  §  226.33(c)(5)(ii). 

11.  In  some  cases  the  consumer  may  choose 
to  receive  an  initial  advance,  a  periodic 
payment,  or  some  combination  of  the  two, 
but  also  leave  some  of  the  principal  amount 
available  for  discretionary  cash  advances.  In 
these  instances,  the  creditor  must  assume 
that  the  consumer  does  not  take  any 
discretionary  advances  if  the  scheduled 
advances  account  for  50  percent  or  more  of 
the  principal  loan  amount.  Otherwise,  the 
creditor  must  assume  that  the  consumer 
draws  the  entire  available  principal  loan 
amount  at  closing  or,  in  an  open-end 
tran.saction,  when  the  consumer  becomes 
obligated  under  the  plan. 

(A)  For  example,  assume  that  the  reverse 
mortgage  has  a  principal  loan  amount  of 
$105,000  and  that  the  creditor  finances 
$5,000  in  closing  costs,  leaving  an  available 
loan  amount  of  $100,000.  The  consumer 
elects  to  take  $25,000  in  an  initial  advance, 
and  have  $25,000  paid  out  in  the  form  of 
regular  monthly  installments,  for  a  total  of 
$50,000.  The  consumer  chooses  to  leave  the 
remaining  $50,000  in  a  line  of  credit.  Because 
the  initial  advance  and  the  monthly 
payments  account  for  50  percent  of  the 
available  principal  amount,  the  creditor  must 
assume  that  the  consumer  takes  no  advances 
from  the  line  of  credit. 

(B)  Alternatively,  assume  that  the 
consumer  elects  to  take  $24,000  in  an  initial 
advance,  have  $25,000  paid  out  in  the  form 
of  regular  monthly  installments  and  leave 
$51,000  in  a  line  of  credit.  Because  the  initial 
advance  and  the  monthly  payments  account 
for  less  than  50  percent  of  the  available  loan 
amount  the  creditor  must  assume  that  the 
consumer  draws  all  $51,000  from  the  line  of 
credit  at  closing. 

11.  Shared  appreciation  or  equity 
disclosure.  The  creditor  must  disclose  if  it  is 
entitled  by  contract  to  any  shared 
appreciation  or  equity.  For  example,  if  the 
creditor  is  entitled  by  contract  to  25  percent 
of  any  appreciation  in  the  value  of  the 
dwelling,  the  creditor  may  state,  “This  loan 
includes  a  Shared  Appreciation  Agreement, 
which  means  that  we  will  be  entitled  to  25 
percent  of  any  gain  made  when  you  sell  or 
refinance  your  home.  For  example,  if  your 
home  were  worth  $100,000  more  when  the 
loan  becomes  due  than  it  is  worth  today,  you 
would  owe  us  an  additional  $25,000  on  the 
loan.”  The  disclosure  must  be  in  a  form 
substantially  similar  to  the  Model  Clause  in 
K-7  in  Appendix  K  to  this  part. 

33(c)(10)  Statements  about  risks. 

1.  Changes  to  the  plan.  If  changes  may 
occur  pursuant  to  §  226.5b(f)(3)(i)-(v),  a 
creditor  must  state  that  it  can  make  changes 
to  the  plan. 


33(c)(12)  Additional  early  disclosures  for 
open-end  reverse  mortgages. 

33(c)(  12)(i)  Refund  of  fees  under 
§226.5b(e). 

1 .  Relation  to  other  provisions.  Creditors 
should  consult  the  rules  in  §  226.5b(e) 
regarding  ref  and  of  fees  if  the  consumer 
rejects  tbe  plan  within  three  business  days  of 
receiving  the  disclosures  required  by 
§  226.33(d)(1). 

33(c)(12)(ii)  Refund  of  fees  under 
3226.40(b). 

1.  Relation  to  other  provisions.  Creditors 
should  consult  the  rules  in  §  226.40(b) 
regarding  refund  of  fees  if  the  consumer 
rejects  the  plan  within  three  business  days  of 
receiving  counseling  as  required  by 
§  226.40(b). 

33(c)(12)(i)(B)  Changes  to  disclosed 
terms. 

1.  Relation  to  other  provisions.  Creditors 
should  consult  the  rules  in  §  226.5b(d) 
regarding  refund  of  fees  when  terms  change. 

33(c)(12)(iv)  Statement  about 
refundability  of  fees. 

Paragraph  33(c)(12)(iv)(A). 

1.  Guaranteed  terms.  If  a  creditor  chooses 
not  to  guarantee  any  terms,  it  must  disclose 
that  all  of  the  terms  are  subject  to  change 
prior  to  opening  the  plan.  The  creditor  is 
permitted  to  guarantee  some  terms  and  not 
others,  but  must  indicate  which  terms  are 
subject  to  change. 

Paragraph  33(c)(13)  Additional  disclosures 
before  tbe  first  transaction  under  an  open- 
end  reverse  mortgage. 

Paragraph  33(c)(13)(i)  Transaction  charges. 

1.  Charges  imposed  by  person  other  than 
creditor.  Charges  imposed  by  a  third  party, 
such  as  a  seller  of  goods,  shall  not  be 
disclosed  in  the  table  under  this  section;  the 
third  party  would  be  responsible  for 
disclosing  the  charge  under  §  226.9(d)(1). 

Paragraph  33(c)(14)  Additional  disclosures 
for  closed-end  reverse  mortgages. 

Paragraph  33(c)(14)(i)  Total  payments. 

1.  Calculation  of  total  payments  scheduled. 
Creditors  should  use  the  assumptions  in 
§  226.33(c)(16)  and  the  rules  under 
§  226.18(g)  and  associated  commentary,  and 
comments  17(c)(l)(iii)-l  and  -3  for 
adjustable-rate  transactions,  to  calculate  the 
total  payments  amount. 

33(c)(14)(ii)  Interest  and  settlement 
charges. 

1.  Calculation  of  interest  and  settlement 
charges.  The  interest  and  settlement  charges 
disclosure  is  identical  to  the  finance  charge, 
as  calculated  under  §  226.4. 

2.  Disclosure  required.  The  creditor  must 
disclose  the  interest  and  settlement  charges 
as  a  dollar  amount,  using  the  term  interest 
and  settlement  charges,  together  with  a  brief 
statement  as  required  by  §  226.33(c)(14)(ii). 
The  interest  and  settlement  charges  must  be 
disclosed  only  as  a  total  amount:  the 
components  of  the  interest  and  settlement 
charges  amount  may  not  be  itemized  in  the 
table  required  by  §  226.33(d)(4)  except  as 
required  or  permitted  by  §  226.33(c)(7), 
although  the  regulation  does  not  prohibit 
itemization  elsewhere. 

33(c)(14)(iii)  Amount  financed. 

1.  Principal  loan  amount.  In  a  closed-end 
reverse  mortgage,  the  principal  loan  amount 
is  the  same  as  the  loan  amount  disclosed  for 
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closed-end  mortgage  transactions  under 
§  226.38(a)(1).  As  provided  in  that  section, 
the  loan  amount  is  the  principal  amount  the 
consumer  will  borrow  reflected  in  the  loan 
contract.  Thus  the  principal  loan  amount 
includes  all  amounts  financed  as  part  of  the 
transaction,  whether  they  are  finance  charges 
or  not. 

2.  Disclosure  required.  The  net  amount  of 
credit  extended  must  be  disclosed  using  the 
term  “amount  financed”  together  with  a 
descriptive  statement  as  required  by 
§226.33(c)(14)(iii). 

33(c)(  16)  Assumptions  for  closed-end 
disclosures. 

1 .  Basis  of  disclosures.  The  creditor’s  use 
of  the  rules  in  §  226.33(c)(16)  does  not,  by 
itself,  make  the  disclosures  estimates.  Thus, 
creditors  may  use  these  rules  for  the 
disclosures  required  by  proposed 
§  226.19(a)(2)  and  comply  with  that  section’s 
limitation  on  using  estimated  disclosures. 

33( d )  Special  disclosure  requirements  for 
reverse  mortgages. 

1.  Business  days. 

i.  For  purposes  of  providing  the  early  open- 
end  reverse  mortgage  disclosure  within  three 
business  days  after  application  as  required  by 
§  226.33(d)(l)(i),  the  term  “business  day” 
means  a  day  on  which  the  creditor’s  offices 
are  open  to  the  public  for  carrying  on 
substantially  all  of  its  business  functions. 

ii.  For  purposes  of  providing  disclosures 
for  open-end  reverse  mortgages  at  least  three 
business  days  before  account  opening  as 
required  by  §  226.33(d)(l)(ii)  and  (d)(2), 
“business  day”  has  the  same  meaning  as  in 
comment  31(c)(l)-l — all  calendar  days 
except  Sundays  and  the  Federal  legal 
holidays  listed  in  5  U.S.C.  6103(a).  Thus,  for 
example,  if  disclosures  are  provided  on  a 
Friday,  June  1,  consummation  could  occur 
any  time  on  Tuesday,  June  5,  the  third 
business  day  following  receipt  of  the 
disclosures. 

33(d)(1)  Timing  of  early  open-end  reverse 
mortgage  disclosures. 

1.  Denial  or  withdrawal  of  application. 
Section  226.33(d)(1)  provides  that  creditors 
must  deliver  or  mail  disclosures  required  by 
§  226.33(c)  to  the  consumer  not  later  than 
three  business  days  before  the  first 
transaction  under  the  plan,  or  three  business 
days  following  receipt  of  a  consumer’s 
application  by  the  creditor,  whichever  is 
earlier.  If  the  creditor  determines  within  the 
three-day  period  that  an  application  will  not 
be  approved,  the  creditor  need  not  provide 
the  disclosures.  Similarly,  if  the  consumer 
withdraws  the  application  within  this  three- 
day  period,  the  creditor  need  not  provide  the 
disclosures. 

33(d)(4)  Form  of  disclosures;  tabular 
format. 

1.  Terminology'.  Section  226.33(d)(4) 
generally  requires  that  the  headings,  content 
and  format  of  the  tabular  disclosures  be 
substantially  similar,  but  need  not  be 
identical,  to  the  applicable  tables  in 
Appendix  K  to  part  226.  See  §  226.5(a)(2)  for 
terminology  requirements  applicable  to 
disclosures  provided  pursuant  to 

§  226.33(d)(1)  and  (d)(2). 

2.  Other  format  requirements.  See 
§226.33(c)(6)(i)(A)(l)(/)  for  formatting 
requirements  applicable  to  disclosure  of 


variable  rates  in  the  table  required  by 
§  226.33(d)(1)  and  (d)(2).  See  comment 
33(c)(7)(iv)(A)-^l  for  format  requirements  that 
apply  to  information  that  a  creditor  provides 
to  a  consumer  upon  request. 

3.  Highlighting  of  disclosures,  i.  In  general. 
See  Samples  K-4,  K-5  and  K-^  for  guidance 
on  providing  the  disclosures  described  in 

§  226.33(d)(4)(vi)  in  bold  text. 

ii.  Itemized  list  of  fees  to  open  the  plan. 

The  total  amount  of  fees  for  consummation 
or  account  opening  disclosed  under 
§  226.33(c.)(7)(i)  must  be  disclosed  in  bold 
text.  The  itemization  of  those  fees  that  is  also 
required  to  be  disclosed  under 
§  226.33(c)(7)(i)  must  not  be  disclosed  in  bold 
text. 

4.  Clear  and  conspicuous  standard.  See 
comment  5(a)(l)-l  for  the  clear  and 
conspicuous  standard  applicable  to 

§  226.33(d)(1)  and  (d)(2)  disclosures.  See 
comments  37(a)-l,  and  37(a)(l)-l  through  -3 
for  the  clear  and  conspicuous  standard 
applicable  to  §  226.33(d)(3)  disclosures. 

5.  Tabular  disclosures  required  under 
§  226.33(d)(2).  The  account-opening 
disclosures  required  by  §  226.33(d)(2)  and 
early  open-end  disclosures  required  by 

§  226.33(d)(1)  generally  follow  the  same 
formatting  requirements,  except  for  the 
following; 

i.  A  creditor  may  not  disclose  below  the 
account-opening  table  an  identification  of 
any  disclosed  term  that  is  subject  to  change 
prior  to  opening  the  plan. 

ii.  A  creditor  may  not  disclose  in  the 
account-opening  table  a  statement  about  the 
right  to  a  refund  of  fees  pursuant  to 
§§226.5b(e)  or  226.40(b). 

iii.  A  creditor  must  disclose  in  the  account¬ 
opening  table  the  total  of  all  one-time  fees 
imposed  by  the  creditor  and  third  parties  to 
open  the  plan,  and  may  not  disclose  the 
highest  amount  of  possible  fees  as  allowed 
under  §226.33(c)(7)(i)(A).  In  addition,  a 
creditor  must  disclose  in  the  account¬ 
opening  table  an  itemization  of  all  one-time 
fees  imposed  by  the  creditor  and  third  parties 
to  open  the  plan,  and  may  not  disclose  a 
range  for  those  fees,  as  otherwise  allowed 
under  §  226.33(c)(7)(i)(B). 

iv.  A  creditor  may  not  disclose  below  the 
account-opening  table  a  statement  that  the 
consumer  may  be  entitled  to  a  refund  of  all 
fees  paid  if  the  consumer  decides  not  to  open 
the  plan  pursuant  to  §  226.5b(d). 

33(d)(5)  Disclosures  based  on  a 
percentage. 

1.  Transaction  requirements.  Section 
226.33(c)(7)(v)  requires  a  creditor  to  disclose 
in  the  table  required  under  §  226.33(d)  any 
limitations  on  the  number  of  extensions  of 
credit  and  the  amount  of  credit  that  may  be 
obtained  during  any  time  period,  as  well  as 
any  minimum  draw  requirements.  If  any 
amount  that  must  be  disclosed  under 
§  226.33(c)(7)(v)  is  determined  on  the  basis  of 
a  percentage  of  another  amount,  the 
percentage  used  and  the  identification  of  the 
amount  against  which  the  percentage  is 
applied  may  be  disclosed  instead  of  the 
transaction  amount. 

33(e)  Reverse  mortgage  advertising. 

33(e)(1)  Scope. 

1 .  In  general.  The  requirements  and 
limitations  of  §  226.33(e)  apply  to  both  open- 


end  and  closed-end  reverse  mortgages.  The 
requirements  and  limitations  are  in  addition 
to  those  contained  in  other  subparts  of  this 
part,' including  advertising  requirements  in 
§  226.16  in  Subpart  B  or  §  226.24  in  Subpart 
C,  as  applicable.  See  §  226.31(a). 

33(e)(2)  Clear  and  conspicuous  standard. 

1.  Clear  and  conspicuous  standard — 
general.  Advertisements  for  reverse 
mortgages  are  subject  to  the  general  “clear 
and  conspicuous”  standard  for  Subpart  B  or 
Subpart  C,  as  applicable.  See  comment 
33(e)(l)-l.  Section  226.33(e)  prescribes  no 
specific  rules  for  the  format  of  the  required 
disclosures  other  than  the  following:  The 
disclosures  required  by  §  226.33(e)(3)-(9) 
must  be  made  with  equal  prominence  and  in 
close  proximity  to  each  triggering  statement, 
and  the  disclosure  required  by  §  226.33(e)(10) 
must  be  at  least  as  conspicuous  as  the 
triggering  statement.  Disclosures  need  not  be 
printed  in  a  certain  type  size  and  need  not 
appear  in  any  particular  place  in  the 
advertisement,  except  as  necessary  to  comply 
with  the  aforementioned  requirements.  For  a 
discussion  of  the  equal  prominence  and  close 
proximity  requirements,  see  comment 
33(e)(2)-2. 

2.  Clear  and  conspicuous  standard — 
advertisements  for  reverse  mortgages. 
Information  required  to  be  disclosed  under 

§  226.33(e)  that  is  in  the  same  type  size  as  the 
statement  that  triggered  the  required 
disclosure  is  deemed  to  be  equally  prominent 
with  such  statement.  If  a  disclosure  required 
by  §  226.33(e)  is  made  with  greater 
prominence  than  the  statement  that  triggered 
the  required  disclosure,  the  equal 
prominence  requirement  is  satisfied. 
Information  required  to  be  disclosed  under 
§  226.33(e)  that  is  immediately  next  to  or 
directly  above  or  below  a  statement  that 
triggered  the  required  disclosure,  without 
any  intervening  text  or  graphical  displays 
and  not  in  a  footnote,  is  deemed  to  be  closely 
proximate  to  such  statement. 

3.  Clear  and  conspicuous  standard — 
Internet  advertisements  for  reverse 
mortgages.  For  purposes  of  §  226.33(e)(2), 
creditors  may  rely  on  comment  16-3  or 
comment  24(b)-3,  as  applicable,  in 
determining  whether  a  required  disclosure  in 
an  Internet  advertisement  for  a  reverse 
mortgage  is  made  clearly  and  conspicuously. 

4.  Clear  and  conspicuous  standard — 
televised  advertisements  for  reverse 
mortgages.  For  purposes  of  §  226.33(e)(2), 
creditors  may  rely  on  comment  16—4  or 
comment  24(b)-4,  as  applicable,  to  determine 
whether  a  required  disclosure  in  a  televised 
advertisement  for  a  reverse  mortgage  is  made 
clearly  and  conspicuously. 

5.  Clear  and  conspicuous  standard — ora/ 
advertisements  for  reverse  mortgages.  For 
purposes  of  §  226.33(e)(2),  creditors  may  rely 
on  comment  16-5  or  comment.  24  (b)-5,  as 
applicable,  to  determine  whether  a  required 
disclosure  in  an  oral  advertisement  for  a 
reverse  mortgage  is  made  clearly  and 
conspicuously. 

33(e)(3)  Need  to  repay  loan. 

1.  Examples.  The  following  examples 
illustrate  how  an  advertisement  may  disclose 
the  clarifying  information  required  by 
§  226.33(e)(3):  ■ 

i.  “You  are  eligible  for  benefits  under  the 
government’s  Home  Equity  Conversion 
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Mortgage  program.  A  reverse  mortgage  under 
the  program  is  a  loan  that  must  be  repaid.” 

ii.  “Congress  recently  improved  the  HECM 
benefits  you  can  receive.  A  HECM  is  a  loan 
that  you  must  repay.” 

iii.  “The  U.S.  Department  of  Housing  and 
Urban  Development  has  increased  the  aid 
available  to  people  over  the  age  of  62.  The 
aid  is  available  through  a  loan  that  must  be 
repaid.” 

2.  Applicability.  An  advertisement  may  not 
state  that  a  reverse  mortgage  is  a  government 
benefit  unless  the  reverse  mortgage  is 
associated  with  a  government  program,  such 
as  the  U.S.  Department  of  Housing  and  Urban 
Development’s  Home  Equity  Conversion 
Mortgage  program.  If  a  reverse  mortgage  is 
associated  with  a  government  program,  then 
an  advertisement  may  contain  a  statement 
that  a  reverse  mortgage  is  a  government 
benefit;  however,  the  statement  must  be 
accompanied  by  a  statement  that  a  reverse 
mortgage  is  a  loan  that  must  be  repaid,  as 
illustrated  in  the  examples  provided  in 
comment  33(e){3)-l.  A  statement  that  a 
reverse  mortgage  is  a  loan  that  must  be.  repaid 
will  not  cure  a  violation  of  §  226.16(d)(9)  or 

§  226.24(j)(3).  These  provisions  prohibit 
misrepresentations  of  government 
endorsement  or  sponsorship  in  an 
advertisement  for,  respectively,  open-end  or 
closed-end  mortgages,  including  reverse 
mortgages.  See  comment  33(e)(l)-l. 

3.  Statements  regarding  government 
insurance  or  other  support.  A  statement  that 
a  reverse  mortgage  is  a  “government- 
supported  loan”  or  a  “government  loan 
program”  or  is  a  loan  insured,  authorized, 
developed,  created,  or  otherwise  sponsored 
or  endorsed  by  a  Federal,  state,  or  local 
government  entity  does  not  trigger  the 
requirement  under  §  226.33(e)(3)  to  disclose 
that  a  reverse  mortgage  is  a  loan  that  must 
be  repaid.  The  following  examples  illustrate 
statements  that  do  not  trigger  the  requirement 
to  disclose  this  clarifying  information: 

i.  “A  Home  Equity  Conversion  Mortgage  is 
a  loan  insured  by  the  U.S.  Department  of 
Housing  and  Urban  Development.” 

ii.  “Congress  developed  the  HECM  loan 
program  to  help  senior  citizens.” 

4.  Other  meanings  or  terms.  A  reference  to 
benefits  or  other  aid  through  a  government 
program  unrelated  to  reverse  mortgages  does 
not  trigger  the  requirement  under 

§  226.33(e)(3)  to  disclose  clarifying 
information.  Further,  using  the  term 
“government  benefit”  to  mean  “advantage” 
does  not  trigger  the  requirement  to  disclose 
clarifying  information.  The  following 
examples  illustrate  statements  that  do  not 
trigger  a  requirement  to  disclose  clarifying 
information: 

i.  “A  reverse  mortgage  does  not  affect  your 
Social  Security  benefits.”  The  term  “benefits” 
is  used  to  refer  to  benefits  through  a 
government  piogram  unrelated  to  reverse 
mortgages  and  therefore  does  not  trigger  the 
requirement  in  §  226.33(e)(3)  to  disclose 
clarifying  information.  (However,  the 
statement  triggers  the  requirement  to  disclose 
that  a  reverse  mortgage  may  affect  benefits 
under  some  government  programs,  such  as 
Supplemental  Security  Income  and 
Medicaid.  See  §  226.33(e)(9)  and 
accompanying  commentary.) 


ii.  “A  home  equity  conversion  mortgage 
provides  sevpral  benefits,  including  the 
ability  to  stay  in  your  home.”  The  term 
“benefits”  is  used  to  mean  “advantages”  and, 
therefore,  does  not  trigger  the  requirement  to 
disclose  clarifying  information. 

33(e)(4)  Events  that  end  loan  term. 

1.  Examples.  The  following  examples 
illustrate  how  an  advertisement  may  disclose 
the  clarifying  information  required  by 
§  226.33(e)(4): 

1.  “You  get  payments  for  as  long  as  you 
live,  except  that  payments  may  end  sooner  in 
some  circumstances.  For  example,  you  do  not 
get  payments  for  as  long  as  you  live  if  you 
sell  the  home  or  live  somewhere  else  for 
longer  than  the  loan  agreement  allows.” 

ii.  “You  can  have  lifetime  access  to  a  tine 
of  credit.  However,  you  may  not  have 
lifetime  access  in  certain  circumstances, 
including  if  you  sell  your  home  or  live  in 
another  place  longer  than  [speedy  time 
period].” 

iii.  “Never  repay  during  your  lifetime, 
except  that  you  may  have  to  repay  early  in 
some  cases,  such  as  if  you  sell  your  house  or 
live  somewhere  else  for  longer  than  the  time 
stated  in  the  loan  contract.” 

2.  Applicability.  The  disclosures  required 
by  §  226.33(e)(4)(A)  and  (B)  need  be  made 
only  if  applicable.  Any  disclosure  not 
relevant  to  a  particular  statement  or 
advertisement  may  be  omitted. 

3.  Format;  order  of  disclosures.  Section 
226.33(e)(4)  does  not  require  the  use  of  a 
particular  format  in  providing  the  disclosures 
set  forth  in  §  226.33(e)(4)(A)  and  (B),  other 
than  requiring  that  they  be  equally  prominent 
with  and  in  close  proximity  to  each  triggering 
statement.  An  advertisement  need  not  make 
all  of  the  disclosures  required  by 

§  226.33(e)(4)  in  a  single  sentence.  For 
example,  an  advertisement  may  make  the 
required  disclosures  using  a  list  format.  An 
advertisement  may  state  the  disclosures 
required  by  §  226.33(e)(4)  in  any  order. 

4.  Additional  circumstances.  An 
advertisement  for  a  reverse  mortgage  may 
state  additional  circumstances  in  which 
payments  or  access  to  a  line  of  credit  for  a 
reverse  mortgage  or  the  term  of  a  reverse 
mortgage  will  end  during  a  consumer’s 
lifetime,  for  example,  where  a  consumer 
chooses  to  receive  payments  for  a  specific 
time  period.  A  statement  of  such  additional 
circumstances  must  be  presented  in  a  way 
that  does  not  obscure  the  disclosures  set  forth 
in  §  226.33(e)(4)(A)  and  (B),  however. 

33(e)(5)  Risk  of  foreclosure. 

1.  Examples.  The  following  examples 
illustrate  how  an  advertisement  for  a  reverse 
mortgage  may  disclose  the  clarifying 
information  required  by  §  226.33(e)(5): 

1.  “You  cannot  lose  your  home  except  in 
certain  circumstances,  including  if  you  live 
somewhere  else  for  longer  than  allowed  by 
the  loan  agreement  or  you  do  not  pay  taxes 
or  insurance.” 

ii.  “There  is  no  risk  to  your  house  unless 
you  do  not  meet  the  loan  conditions,  for 
example  if  you  live  in  another  place  for 
longer  than  [specify  time  period]  or  do  not 
pay  taxes  and  insurance.” 

2.  Applicability.  The  disclosures  required 
by  §  226.33(e)(5)(A)  and  (B)  need  be  made 
only  if  applicable.  Any  disclosure  not 


relevant  to  a  particular  advertisement  may  be 
omitted. 

3.  Format:  order  of  disclosures.  Section 
226.33(e)(5)  does  not  require  the  use  of  a 
particular  format  in  providing  the  disclosures 
set  forth  in  §  226.33(e)(5)(A)  and  (B),  other 
than  requiring  that  they  be  equally  prominent 
with  and  in  close  proximity  to  each  triggering 
statement.  An  advertisement  need  not  make 
alt  of  the  disclosures  required  by 

§  226.33(e)(4)  in  a  single  sentence.  For 
example,  an  advertisement  may  make  the 
required  disclosures  using  a  list  format.  An 
advertisement  may  state  the  disclosures 
required  by  §  226.33(e)(4)  in  any  order. 

4.  Additional  circumstances.  An 
advertisement  for  a  reverse  mortgage  may 
state  additional  circumstances  in  which 
foreclosure  may  occur.  A  statement  of  such 
additional  circumstances  must  be  presented 
in  a  way  that  does  not  obscure  the 
disclosures  set  forth  in  §  226.33(e)(5)(A)  and 
(B),  however. 

33(e)(6)  Amount  owed. 

1.  Examples.  The  following  examples 
illustrate  how  an  advertisement  for  a  reverse 
mortgage  may  disclose  the  clarifying 
information  required  by  §  226.33(e)(6): 

i.  “Your  heirs  cannot  owe  more  than  the 
value  of  your  house,  unless  they  want  to  keep 
the  house  when  the  reverse  mortgage  is  due. 
To  keep  the  house,  they  must  pay  the  entire 
loan  balance,  which  may  be  higher  than  the 
house’s  value.” 

ii.  “You  never  repay  more  than  your  home 
is  worth,  unless  you  want  to  keep  your  home 
when  the  reverse  mortgage  is  due.  If  you 
want  to  keep  your  home,  you  must  pay  the 
whole  loan  balance,  which  may  be  more  than 
your  home  is  worth.” 

iii.  “Your  repayment  is  limited  to  your 
home’s  value  if  your  home  is  sold  to  repay 
the  loan.  You  can  keep  your  home  if  you  pay 
the  total  loan  balance,  which  may  be  more 
than  the  home  is  worth.” 

33(e)( 7)  Payments  for  taxes  and 
insurance. 

1.  Examples.  Under  §  226.33(e)(7),  if  an 
advertisement  states  that  payments  are  not 
required  for  a  reverse  mortgage,  the 
advertisement  must  disclose  that  a  consumer 
must  pay  taxes  and  insurance  premiums,  if 
applicable.  The  following  examples  illustrate 
how  an  advertisement  for  a  reverse  mortgage 
may  disclose  the  clarifying  information 
required  by  §  226.33(e)(7): 

i.  “There  are  no  loan  payments  for  a  reverse 
mortgage.  You  continue  to  pay  for  property 
taxes  and  insurance.” 

ii.  “You  do  not  have  to  make  monthly 
mortgage  payments,  but  you  must  pay  for 
property  taxes  and  insurance.” 

33(e)(8)  Government  fee  limitation. 

1.  Examples.  Under  §  226.33(e)(8),  if  an 
advertisement  states  that  a  government  limits 
or  regulates  fees  or  other  costs  for  a  reverse 
mortgage,  the  advertisement  shall  clearly  and 
conspicuously  disclose  that  costs  may  vary 
among  creditors  and  loan  types  and  less 
expensive  alternatives  may  be  available.  The 
following  examples  illustrate  how  an 
advertisement  for  a  reverse  mortgage  may 
disclose  the  clarifying  information  required 
by  §  226.33(e)(8): 

i.  “The  government  has  capped  fees  for 
HECMs.  Costs  may  vary  by  lender  or  loan 
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type,  and  cheaper  alternatives  may  be 
available.” 

ii.  “Maximum  HECM  fees  are  set  by  law. 
There  can  be  different  charges  by  creditor  or 
loan  type,  and  you  may  be  able  to  find  less 
expensive  loans.” 

33(e)(9)  Disclosure  of  effects  on  eligibility 
for  government  programs. 

1.  Examples.  Under  §  226.33(e)(9),  if  an 
advertisement  states  that  a  reverse  mortgage 
does  not  affect  a  consumer’s  benefits  from  or 
eligibility  for  a  government  program,  the 
advertisement  must  disclose  that  a  reverse 
mortgage  may  affect  benefits  from  or 
eligibility  for  some  government  programs 
such  as  Supplemental  Security  Income  and 
Medicaid.  The  following  examples  illustrate 
how  an  advertisement  may  disclose  the 
clarifying  information  required  by 
§  226.33(e)(9): 

i.  “A  reverse  mortgage  usually  does  not 
affect  your  eligibility  for  Social  Security  or 
Medicare.  Jt  may  affect  eligibility  for  other 
government  programs,  such  as  Supplemental 
Security  Income  and  Medicaid.” 

ii.  “Social  Security  and  Medicare  benefits 
are  not  affected,  but  some  other  government 
benefits  may  be  affected,  such  as 
Supplemental  Security  Income  and 
Medicaid.” 

33(e)(  1 0)  Credit  counseling  information. 

1.  Accompanying  telephone  number  and 
Internet  Web  site.  Under  §  226.33(e)(10),  if  an 
advertisement  for  a  reverse  mortgage  contains 
a  reference  to  housing  or  credit  counseling, 
the  advertisement  must  disclose  a  telephone 
number  and  Internet  Web  site  for  housing 
counseling  resources  maintained  by  the  U.S. 
Department  of  Housing  and  Urban 
Development.  The  disclosure  of  the 
telephone  number  and  Web  site  must  be  at 
least  as  conspicuous  as  any  reference  to 
housing  or  credit  counseling,  but  this 
disclosure  need  not  accompany  each 
reference  to  housing  or  credit  counseling  in 
the  advertisement.  Identifying  language  must 
accompany  the  statement  of  the  telephone 
number  and  Internet  Web  site  for  housing 
counseling  resources  maintained  by  U.S. 
Department  of  Housing  and  Urban 
Development,  such  as:  “For  information 
about  housing  counseling  options,  call 
(telephone  number]  or  go  to  [Internet  Web 
site].”-^  * 

***** 

Section  226.34 — Prohibited  Acts  or  Practices 
in  Connection  With  Credit  Subject  to  §  226.32 

34(a)  Prohibited  acts  or  practices  for 
loans  subject  to  §  226.32. 
***** 

34(a)(4)  Repayment  ability. 
***** 

4.  [Discounted  introductory  rates  and  non¬ 
amortizing  or  negatively-amortizing 
payments.  A  credit  agreement  may  determine 
a  consumer’s  initial  payments  using  a 
temporarily  discounted  interest  rate  or 
permit  the  consumer  to  make  initial 
payments  that  are  non-amortizing  or 
negatively  amortizing.  (Negative  amortization 
is  permissible  for  loans  covered  by 
§  226.35(a),  but  not  §  226.32).  In  such  cases 
the  creditor  may  determine  repayment  ability 


using  the  assumptions  provided  in 
§  226.34(a)(4)(iv).]^-[Reserved.l-^ 

*  *  *  A  * 

34(a)(4)(iv)  Exclusions  from  presumption 
of  compliance. 

***** 

►3.  Short-term  balloon  loans.  Under 
§  226.34(a)(4)(iv)(B),  a  creditor  cannot  obtain 
the  presumption  of  compliance  provided  in 
§  226.34(a)(4)(iii)  for  a  balloon  loan  with  a 
term  of  less  than  seven  years  (“short-term 
balloon  loan”).  Section  226.34(a)(4)  does  not, 
however,  prohibit  short-term  balloon  loans 
that  are  higher-priced  mortgage  loans.  In 
making  a  short-term  balloon  loan  that  is  a 
higher-priced  mortgage  loan,  the  creditor 
must  use  prudent  underwriting  standards 
and,  after  considering  a  consumer’s  income, 
employment,  obligations  and  assets  other 
than  the  collateral,  determine  that  the  value 
of  the  collateral  (the  home)  is  not  the  basis 
for  repaying  the  obligation  (including  the 
balloon  payment).  This  requirement  does  not 
require  the  creditor  to  verify  that  the 
consumer  has  assets  and  income  at  the  time 
of  consummation  that  would  be  sufficient  to 
pay  the  balloon  payment  when  it  comes  due. 
In  addition  to  verifying  the  consumer’s 
ability  to  make  the  regular  periodic 
payments,  the  creditor  should  verify  that  the 
consumer  would  likely  be  able  to  satisfy  the 
balloon  payment  by  refinancing  the  loan  or 
through  income  or  assets  other  than  the 
collateral.  The  creditor  should  consider 
factors  such  as  the  loan-to-value  ratio  and  the 
borrower’s  debt-to-income  ratio  or  residual 
income  at  the  time  of  consummation.  For 
instance,  a  consumer  with  a  high  debt-to- 
income  ratio,  or  with  little  or  no  equity  in  the 
property,  may  be  less  likely  to  be  able  to 
refinance  the  loan  before  the  balloon 
payment  comes  due  than  a  borrower  with 
lower  debt-to-income  and  loan-to-value 
ratios.  The  creditor  is  not  required  to 
estimate  the  consumer’s  future  financial 
circumstances,  interest  rate  environment,  and 
home  value.-^ 

***** 

Section  226.35 — Prohibited  Acts  or  Practices 
in  Connection  with  Higher-Priced  Mortgage 
Loans 

35(a)  Higher-priced  mortgage  loans. 

^35(a)(2)  Definitions.-^ 

Paragraph  35(a)(2)^(i)-^. 

►l.  Transaction  coverage  rate.  The 
transaction  coverage  rate  is  calculated  solely 
for  purposes  of  determining  whether  a 
transaction  is  subject  to  §  226.35.  The 
creditor  is  not  required  to  disclose  it  to  the 
consumer.  The  creditor  determines  the 
transaction  coverage  rate  in  the  same  manner 
as  the  transaction’s  annual  percentage  rate, 
except  that,  for  purposes  of  calculating  the 
transaction  coverage  rate  and  determining 
§  226.35  coverage,  the  value  of  the  prepaid 
finance  charge  is  modified  in  accordance 
with  §  226.35(a)(2)(i).  Under  that  section, 
only  prepaid  finance  charges  retained  by  the 
creditor,  its  affiliate,  or  a  mortgage  broker  are 
treated  as  prepaid  finance  charges  in 
determining  the  transaction  coverage  rate, 
and  any  other  fees  or  charges  that  are 
otherwise  included  in  the  prepaid  finance 
charge  for  purposes  of  calculating  the  annual 


percentage  rate  are  disregarded.  For  example, 
assume  a  transaction  in  which  the  creditor 
charges  one  discount  point,  an  underwriting 
fee  is  imposed  and  paid  to  an  affiliate  of  the 
creditor,  an  origination  charge  is  imposed 
and  paid  to  a  mortgage  broker,  and  a 
mortgage  insurance  premium  is  paid  at 
consummation  to  a  mortgage  insurer  that  is 
not  the  creditor’s  affiliate.  For  purposes  of 
the  annual  percentage  rate  disclosed  to  the 
consumer,  all  of  the  listed  charges  are 
included  in  the  prepaid  finance  charge;  for 
purposes  of  the  transaction  coverage  rate, 
however,  the  mortgage  insurance  premium  is 
excluded  from  the  modified  prepaid  finance 
charge.  The  transaction  coverage  rate  that 
results  from  these  special  rules  must  be 
compared  to  the  average  prime  offer  rate  to 
determine  whether  the  transaction  is  subject 
to  §226.35. 

2.  Inclusion  of  finance  charges  in  modified 
prepaid  finance  charge;  mortgage  broker 
charges.  For  purposes  of  the  special  rules 
under  §  226.35(a)(2)(i),  the  modified  prepaid 
finance  charge  includes  only  items  that  are 
finance  charges,  consistent  with  the 
definition  of  prepaid  finance  charge  in 
§  226.2(a)(23);  charges  that  are  not  included 
in  the  prepaid  finance  charge  for  annual 
percentage  rate  purposes  also  should  not  be 
included  in  the  modified  prepaid  finance 
charge  for  transaction  coverage  rate  purposes. 
Accordingly,  the  inclusion  of  charges 
retained  by  a  mortgage  broker  is  limited  to 
broker  compensation  that  otherwise 
constitutes  a  prepaid  finance  charge. 
Compensation  paid  by  the  creditor  to  a 
mortgage  broker  under  a  separate 
arrangement  (e.g.,  compensation  that  comes 
from  “yield  spread  premium”)  is  not  included 
because  it  is  not  included  for  annual 
percentage  rate  purposes,  although  it  may  be 
included  if  it  comes  from  amounts  paid  by 
the  consumer  to  the  creditor  that  are  prepaid 
finance  charges,  such  as  points.  See  comment 
4(a)(3)— 3.  If  mortgage  broker  compensation 
comes  from  amounts  paid  by  the  consumer 
to  the  creditor  that  are  finance  charges  but 
not  prepaid  finance  charges,  such  as  interest, 
those  amounts  affect  the  transaction  coverage 
rate  just  as  they  affect  the  annual  percentage 
rate,  but  the  broker  compensation  itself  does 
not  affect  the  transaction  coverage  rate 
directly.  For  example,  assume  a  transaction 
in  which  a  mortgage  broker  imposes  a  $1 ,000 
origination  charge: 

i.  If  the  $1,000  charge  comes  from  yield- 
spread  premium  derived  from  the  interest 
rate  that  will  be  charged  to  the  consumer 
during  the  loan’s  term,  the  charge  is  excluded 
from  the  modified  prepaid  finance  charge  for 
transaction  coverage  rate  purposes,  just  as  it 
is  excluded  from  the  prepaid  finance  charge 
for  annual  percentage  rate  purposes  in 
accordance  with  comment  4(a)(3)-3. 

ii.  In  contrast,  if  the  consumer  pays  the 
$1 ,000  charge  directly  in  cash  or  by  check  at 
consummation  or  it  is  withheld  from  the 
proceeds  of  the  credit,  the  charge  is  included 
for  both  annual  percentage  rate  and 
transaction  coverage  rate  purposes. 

Paragraph  35(a)(2)(ii).-^ 
***** 

►Paragraph  35(a)(3). 

1.  Construction-pernfanent  loans.  Under 
§  226.35(a)(3),  §  226.35  does  not  apply  to  a 
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transaction  to  finance  the  initial  construction 
of  a  dwelling.  When  such  a  transaction  may 
be  permanently  financed  by  the  same 
creditor,  §  226.17(c)(6)(ii)  permits  the 
creditor  to  give  either  one  combined 
disclosure  for  both  the  construction  financing 
and  the  permanent  financing,  or  a  separate 
set  of  disclosures  for  each  of  the  two  phases 
as  though  they  were  two  separate 
transactions.  See  also  comment  17(c)(6)-2. 
Section  226.17(cK6)(ii)  addresses  only  how  a 
creditor  may  elect  to  disclose  a  combined 
construction-permanent  transaction.  Which 
disclosure  option  a  creditor  elects  under 
§  226.17(c)(6Kii)  does  not  affect  the 
determination  of  whether  the  transaction  is 
subject  to  §  226.35.  Whether  the  cfeditor 
discloses  the  two  phases  as  a  single 
transaction  or  as  two  separate  transactions,  a 
single  transaction  coverage  rate,  reflecting  the 
appropriate  charges  from  both  phases,  must 
be  calculated  for  the  transaction  in 
accordance  with  §  226.35(a).  The  transaction 
coverage  rate  must  be  compared  to  the 
average  prime  offer  rate  for  a  comparable 
transaction  to  determine  coverage  under 
§  226.35.  If  the  transaction  is  determined  to 
be  a  higher-priced  mortgage  loan,  only  the 
permanent  phase  is  subject  to  the 
requirements  of  §  226.35.  Thus,  for  example, 
the  requirement  to  establish  an  escrow 
account  prior  to  consummation  of  a  higher- 
priced  mortgage  loan  secured  by  a  first  lien 
on  a  principal  dwelling,  under  §  226.35(bK3), 
applies  only  to  the  permanent  phase  and  not 
to  the  construction  phase. 

35(b)  Rules  for  higher-priced  mortgage 
loans. 

1.  Effective  date^and  scoped.  For 
guidance  on  the  applicability  of  the  rules  in 
section  226.35(b),  see  comment^s-^ 
l(d)(5)-l^  and  20(a)(l)(i)-2^. 

★  *  ★  *  * 

Section  226.38 — Content  of  Disclosures  for 
Closed-End  Mortgages 
***** 

38(a)  Loan  summary. 
***** 

38(a)(5)  Prepayment  penalty. 
***** 

2.  Penalty.  The  term  “penalty”  as  used  in 
§  226.38(a)(5)  encompasses  only  those 
charges  that  are  assessed  solely  because  of 
the  prepayment  in  full  of  a  transaction  in 
which  the  interest  calculation  takes  account 
of  all  scheduled  reductions  in  principal. 
Charges  which  are  penalties  include,  for 
example; 

i.  Charges  determined  by  treating  the  loan 
balance  as  outstanding  for  a  period  after 
prepayment  in  full  and  applying  the  interest 
rate  to  such  r‘balance.”l  ►“balance,”  even  if 
the  charge  results  from  the  interest  accrual  - 
amortization  method  used  on  the  transaction. 
“Interest  accrual  amortization”  refers  to  the 
method  by  which  the  amount  of  interest  due 
for  each  period  (e.g.,  month)  in  a 
transaction’s  term  is  determined.  For 
example,  “monthly  interest  accrual 
amortization”  treats  each  payment  as  made 
on  the  scheduled,  monthly  due  date  even  if 
it  is  actually  paid  early  or  late  (until  the 
expiration  of  a  grace  period).  Thus,  under 
monthly  interest  accrual  amortization,  if  the 


amount  of  interest  due  on  May  1  for  the 
preceding  month  of  April  is  $3,000,  the 
creditor  will  require  payment  of  $3,000  in 
interest  whether  the  payment  is  made  on 
April  20,  on  May  1,  or  on  May  10.  In  this 
example,  if  the  interest  charged  for  the  month 
of  April  upon  prepayment  in  full  on  April  20 
is  $3,000,  the  charge  constitutes  a 
prepayment  penalty  of  $1,000  because  the 
amount  of  interest  actually  earned  through 
April  20  is  only  $2,000.-^ 

ii.  A  minimum  finance  charge  in  a  simple- 
interest  transaction. 

iii.  Fees,  such  as  loan  closing  costs,  that  are 
waived  unless  the  consumer  prepays  the 
obligation. 

***** 

38(h)  {Crediti  ^Required  or  voluntary 
credit insurance  and  debt  cancellation 
coverage  and  debt  suspension  coverage. 

1.  Location.  This  disclosure  may,  at  the 
creditor’s  option,  appear  apart  from  the  other 
'  disclosures.  It  may  appear  with  any  other 
information,  including  the  amount  financed 
itemization,  any  information  prescribed  by 
State  law,  or  other  information.  When  this 
information  is  disclosed  with  the  other 
segregated  disclosures,  however,  no 
additional  explanatory  material  may  be 
included. 

IParagraph  38(h)(5).i 
|1.1^2.'^  Compliance.  If,  based  on  the 
creditor’s  review  of  the  consumer’s  age 
and/ or  employment  status  ►  prior  to  or  at 
the  time  of  enrollment  in  the  product,  the 
consumer  would  not  be  eligible  to  receive  the 
benefits  of  the  product,  then  providing  the 
disclosure  required  under 
r§  226.38(h)(5)l^§  226.4(d)(l)(i)(D)(5)^ 
would  not  comply  with  [this 
provision  ]►  the  requirements  of 
§  226.38(h)-^.  That  is,  if  the  consumer  does 
not  meet  the  age  and/or  employment 
eligibility  criteria,  then  the  creditor  cannot 
state  that  the  consumer  may  be  eligible  to 
receive  benefits  and  cannot  comply  with 
[this  requirement]^§  226.38(h)'^.  If  the 
creditor  offers  a  bundled  product  (such  as 
credit  life  insurance  combined  with  credit 
involuntary  unemployment  insurance)  and 
the  consumer  is  not  eligible  for  all  of  the 
bundled  products,  then  providing  the 
disclosure  required  under 
[§  226.38(h)(5) [►§  226.4(d)(l)(i)(D)(5)^ 
would  not  comply  with  [this 
provision|^§  226.38(h)'^.  However,  the 
disclosure  still  satisfies  the  requirements  of 
this  section  if  an  event  subsequent  to 
enrollment,  such  as  the  consumer  jjassing  the 
age  limit  of  the  product,  makes  the  consumer 
ineligible  for  the  product  based  on  the 
product’s  age  or  employment  eligibility 
restrictions. 

[2.  Reasonably  reliable  evidence.  A 
disclosure  under  §  226.38(h)(5)  shall  be 
deemed  to  comply  with  this  section  if  the 
creditor  used  reasonably  reliable  evidence  to 
determine  whether  the  consumer  met  the  age 
or  employment  eligibility  criteria  of  the 
product.  Reasonably  reliable  evidence  of  a 
consumer’s  age  would  include  using  the  date 
of  birth  on  the  consumer’s  credit  application, 
on  the  driver’s  license  or  other  government- 
issued  identification,  or  on  the  credit  report. 
Reasonably  reliable  evidence  of  a  consumer’s 
employment  status  would  include  a 


consumer’s  statement  on  a  credit  application 
form,  an  Internal  Revenue  Service  Form 
W-2,  tax  returns,  payroll  receipts,  or  other  ' 
written  evidence  such  as  a  letter  or  e-mail 
from  the  consumer  or  the  consumer’s 
employer.! 

***** 

►  Section  226.40 — Prohibited  Acts  or 
Practices  in  Connection  With  Reverse 
Mortgages 

40(a)  Requiring  the  purchase  of  other 
financial  or  insurance  products. 

40(a)(  1 )  Financial  or  insurance  products. 

1.  Covered  products  and  services.  For 
purposes  of  §  226.40(a),  the  term  “financial  or 
insurance  product”  includes  bank  products, 
except  for  transaction  accounts  and  savings 
deposits  (as  defined  in  Regulation  D,  12  CFR 
part  204)  established  to  disburse  reverse 
mortgage  proceeds.  The  term  also  includes 
nonbank'products.  For  example,  the  term 
includes  extensions  of  credit;  trust  services; 
time  deposits  as  defined  in  Regulation  D,  12 
CFR  part  204  (such  as  certificates  of  deposit); 
annuities;  securities  and  other  nondepository 
investment  products;  financial  planning 
services;  life  insurance;  long-term  care 
insurance;  credit  insurance;  and  debt 
cancellation  and  debt  suspension  coverage. 

2.  Exclusion  for  products  and  services 
customarily  required.  Products  and  services 
that  are  customarily  required  to  protect  the 
creditor’s  interest  in  the  collateral  or 
otherwise  mitigate  the  creditor’s  risk  of  loss 
are  excluded  from  the  definition  of  “financial 
product  or  service”  for  purposes  of 

§  226.40(a).  Examples  of  excluded  products 
and  services  include  appraisal  or  other 
property  valuation  services;  title  insurance; 
hazard,  flood,  or  other  peril  insurance;  home 
improvement  services  required  to  originate 
the  reverse  mortgage;  and  mortgage  insurance 
where  consumers  are  required  to  pay  the 
premiums,  such  as  the  insurance  required  by 
the  U.S.  Department  of  Housing  and  Urban 
Development  to  originate  a  reverse  mortgage 
under  the  Home  Equity  Conversion  Mortgage 
program. 

40(a)(2)  Safe  harbor. 

1.  Safe  harbor  conditions  not  met.  If  the 
safe  harbor  conditions  in  §  226.40(a)(2)  are 
not  met,  whether  a  consumer  is  required  to 
purchase  a  financial  or  insurance  product  to 
obtain  a  reverse  mortgage  is  a  factual 
question.  For  example,  where  the  safe  harbor 
conditions  are  not  met  for  a  particular  reverse 
mortgage  transaction,  and  the  terms  or 
features  of  that  reverse  mortgage  are  not 
available  unless  the  consumer  purchases 
another  product,  the  consumer  has  been 
required  to  purchase  that  product  to  obtain 
the  reverse  mortgage. 

Paragraph  40(a)(2)(ii). 

1 .  Obligated  to  purchase.  Whether  a 
consumer  has  become  obligated  to  purchase 
a  financial  or  insurance  product  for  purposes 
of  the  safe  harbor  under  §  226.40(a)(2)  is  a 
factual  inquiry.  A  consumer  becomes 
obligated  to  purchase  a  financial  or  insurance 
product,  for  example,  when  the  consumer 
signs  an  agreement  to  purchase  the  product, 
even  if  the  purchase  will  occur  in  the  future. 
A  consumer  also  becomes  obligated  to 
purchase  a  product  when  the  consumer  signs 
an  agreement  to  purchase  a  product,  but  has 
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the  option  to  cancel  the  purchase  for  a  period 
of  time  after  the  purchase  occurs.  If  a 
consumer  consummates  a  reverse  mortgage 
on  Monday,  June  1,  the  creditor  will  qualify 
for  the  safe  harbor  only  if  the  consumer  does 
not  sign  an  agreement  to  purchase  another 
financial  or  insurance  product  from  the 
persons  enumerated  in  §  226.40(a){2)(iiJ(A)- 
(D))  until  Thursday,  June  11. 

Paragraph  40(aj(2)(ii)(Dj. 

1.  Examples  of  receiving  compensation  for 
the  consumer’s  purchase  of  another  product. 

If,  within  10  days  of  consummating  a  reverse 
mortgage,  the  consumer  purchases  another 
financial  or  insurance  product  from  a  party 
that  is  not  affiliated  with  the  creditor,  the 
creditor  qualifies  for  the  safe  harbor  under 
§226.40{a)(2)(iiJ  if  the  creditor  and  its 
affiliates  do  not  receive  compensation  for  the 
purchase.  The  creditor  receives 
compensation  for  the  consumer’s  purchase  of 
another  financial  or  insurance  product  if  the 
creditor  is  paid  a  fee  because  the  consumer 
purchases  the  product.  By  contrast,  the 
creditor  does  not  receive  compensation  for 
the  purchase  if  the  creditor  sells  a  customer 
list  to  a  nonaffiliated  third  party,  which,  in 
turn,  sells  a  financial  or  insurance  product  to 
a  reverse  mortgage  consumer  on  the  list 
within  the  10-day  waiting  period,  as  long  as 
the  creditor  receives  no  compensation 
directly  or  indirectly  related  to  whether  the 
consumer  purchases  the  product. 

40(b)  Counseling. 

40(b)(  1 )  Counseling  required. 

1.  Originating  a  reverse  mortgage.  A 
creditor  or  other  person  may  accept  an 
application  for  a  reverse  mortgage  and  begin 
to  process  the  application  (by,  for  example, 
ordering  an  appraisal  or  title  search)  before 
the  consumer  has  obtained  the  counseling 
required  under  §  226.40(b)(1).  A  creditor  or 
other  person  may  not,  how'ever,  open  a 
reverse  mortgage  account  (for  an  open-end 

'  reverse  mortgage)  or  consummate  a  reverse 
mortgage  loan  (for  a  closed-end  reverse 
mortgage)  before  the  consumer  has  obtained 
the  counseling  required  under  §  226.40(b)(1). 

2.  Safe  harbor.  A  creditor  may  rely  on  a 
certificate  of  counseling  in  a  form  approved 
by  the  Secretary  of  the  U.S.  Department  of 
Housing  and  Urban  Development  pursuant  to 
12  U.S.C.  1715z-20(f),  or  a  substantially 
similar  form,  to  confirm  that  the  consumer 
obtained  the  counseling  required  under 

§  226.40(b)(1). 

40(b)(2)  hlonrefundable  fees  prohibited. 

Paragraph  40(b)(2)(i). 

1.  Collection  of  fees.  A  fee,  including  an 
application  fee,  may  be  collected  earlier  than 
three  business  days  after  the  consumer 
obtains  counseling.  However,  the  fee  must  be 
refunded  if,  within  three  business  days  of 
obtaining  counseling,  the  consumer  decides 
not  to  enter  into  the  reverse  mortgage 
transaction. 

2.  Timing  for  imposition  of  nonrefundable 
fees.  To  determine  when  the  consumer 
obtained  counseling  for  purposes  of  imposing 
a  nonrefundable  fee,  a  creditor  or  other 
person  may  rely  on  the  date  of  the  counseling 
session  indicated  on  a  certificate  of 
counseling  in  a  form  approved  by  the 
Secretary  of  the  U.S.  Department  of  Housing 
and  Urban  Development  pursuant  to  12 
U.S.C.  1715z-20(f),  or  a  substantially  similar 
form.  See  comment  40(b)(l)-2. 


3.  Imposition  of  fees — reverse  mortgages 
subject  to  §  226.5b.  For  reverse  mortgages 
subject  to  §  226.5b,  two  restrictions  on 
imposing  nonrefundable  fees  apply.  The  first 
restriction  is  under  §  226.5b(e),  which 
prohibits  imposing  a  nonrefundable  fee  until 
after  the  third  business  day  following  the 
consumer’s  receipt  of  the  early  disclosures 
required  under  §  226.33(d)(1).  The  second 
restriction  is  under  §  226.40(b)(2),  which 
prohibits  imposing  a  nonrefundable  fee 
(other  than  a  fee  for  required  counseling  (see 
§226.40(b)(2)(ii)))  until  after  the  third 
business  day  following  the  consumer’s 
completion  of  counseling.  A  nonrefundable 
fee  may  not  be  imposed  until  both  waiting 
periods  have  ended.  Thus,  if  three  business 
days  have  elapsed  since  the  consumer 
received  the  early  disclosures,  but  fewer  than 
three  business  days  have  elapsed  since  the 
consumer  obtained  counseling,  the  creditor 
or  other  person  may  not  impose  a 
nonrefundable  fee  (except  a  fee  for  required  ' 
counseling)  until  after  the  third  business  day 
following  the  consumer’s  completion  of 
counseling.  Alternatively,  if  three  business 
days  have  elapsed  since  the  consumer 
obtained  counseling,  but  fewer  than  three 
business  days  have  elapsed  since  the 
consumer  received  the  early  disclosures,  the 
creditor  or  other  person  may  not  impose  a 
nonrefundable  fee  until  after  the  third 
business  day  following  the  consumer’s 
receipt  of  the  early  disclosures. 

4.  Imposition  of  fees — reverse  mortgages 
subject  to  §226.19.  i.  Under  §  226. 19(a)(l)(ii), 
which  applies  to  closed-end,  real  property-  or 
dwelling-secured  mortgages,  neither  the 
creditor  nor  any  other  person  may  impose 
any  fees  (other  than  a  fee  for  obtaining  a 
consumer’s  credit  history  (see 

§  226.19(a)(l)(iii))  and  a  fee  for  required 
counseling  (see  §226.19(a)(l)(v)))  in 
connection  with  the  consumer’s  application 
before  the  consumer  has  received  the  early 
disclosures  required  under  §  226.19(a)(l)(i). 
Thus,  in  connection  with  a  closed-end 
reverse  mortgage,  neither  the  creditor  nor  any 
other  person  may  impose  a  fee  (except  for  a 
fee  for  obtaining  a  consumer’s  credit  history 
or  required  counseling)  until  the  consumer 
has  received  the  early  disclosures  required 
under  §§  226.19(a)(l)(i)  and  226.33(d)(3).  In 
addition,  the  restriction  on  imposing 
nonrefundable  fees  under  §  226.40(b)(2) 
applies  to  closed-end  reverse  mortgages,  so 
neither  the  creditor  nor  any  other  person  may 
impose  a  nonrefundable  fee  (other  than  a  fee 
for  required  counseling  (see 
§  226.40(b)(2)(ii)))  in  connection  with  a 
closed-end  reverse  mortgage  until  after  the 
third  business  day  following  the  consumer’s 
completion  of  counseling.  Thus,  for  closed- 
end  reverse  mortgages,  if  the  consumer  has 
received  the  early  disclosures,  but  fewer  than 
three  business  days  have  elapsed  since  the 
consumer  obtained  counseling,  the  creditor 
or  other  person  may  not  impose  a 
nonrefundable  fee  on  the  consumer  (except  a 
fee  for  required  counseling)  until  after  the 
third  business  day  following  the  consumer’s 
completion  of  counseling.  Alternatively,  if 
three  business  days  have  elapsed  since  the 
consumer  obtained  counseling,  but  the 
consumer  has  not  received  the  early 
disclosures,  the  creditor  or  other  person  may 


not  impose  any  fees — refundable  or 
nonrefundable  (except  for  a  fee  for  obtaining 
a  consumer’s  credit  history  or  required 
counseling) — until  the  consumer  has 
received  the  early  disclosures. 

ii.  For  reverse  mortgages  subject  to 
§  226.19,  two  restrictions  on  imposing 
nonrefundable  fees  apply.  The  first 
restriction  is  under  §  226.19(a)(l)(iv),  which 
prohibits  imposing  a  nonrefundable  fee 
(other  than  a  fee  for  obtaining  a  consumer’s 
credit  history  (see  §  226.19(a)(l)(iii))  and  a 
fee  for  required  counseling  (see 
§  226.19(a)(l)(v))  until  after  the  third 
business  day  following  the  consumer’s 
receipt  of  the  early  disclosures  required 
under  §§  226.19(a)(l)(i)  and  226.33(d)(3).  The 
second  restriction  is  under  §  226.40(b)(2), 
which  prohibits  imposing  a  nonrefundable 
fee  (other  than  a  fee  for  required  counseling 
(see  §  226.40(b)(2)(ii)))  until  after  the  third  ' 
business  day  following  the  consumer’s 
completion  of  counseling.  A  nonrefundable 
fee  generally  may  not  be  imposed  until  both 
waiting  periods  have  ended.  Thus,  if  three 
business  days  have  elapsed  since  the 
consumer  received  the  early  disclosures,  but 
fewer  than  three  business  days  have  elapsed 
since  the  consumer  completed  counseling, 
the  creditor  or  other  person  may  not  impose 
a  nonrefundable  fee  (except  for  a  fee  for 
required  counseling)  until  after  the  third 
business  day  following  the  consumer’s 
completion  of  counseling.  Alternatively,  if 
three  business  days  have  elapsed  since  the 
consumer  obtained  counseling,  but  fewer 
than  three  business  days  have  elapsed  since 
the  consumer  received  the  early  disclosures, 
the  creditor  or  other  person  may  not  impose 
a  nonrefundable  fee  (except  for  a  fee  for 
obtaining  a  consumer’s  credit  history  or 
required  counseling)  until  after  the  third 
business  day  following  the  consumer’s 
receipt  of  the  early  disclosures. 

5.  Definition  of  “business  diy.”  For 
purposes  of  §  226.40(b)(2),  the  more  precise 
definition  of  “business  day”  (meaning  all 
calendar  days  except  Sundays  and  specified 
Federal  holidays)  under  §  226.2(a)(6)  applies. 
See  comment  2(a)(6)-2. 

Paragraph  40(b)(2)(ii). 

1.  Counseling  fee.  A  fee  for  the  counseling 
required  under  §  226.40(b)(1)  may  be 
imposed  by  a  counselor  or  counseling  agency 
meeting  the  qualifications  in  §  226.40(b)(1) 
earlier  than  the  expiration  of  three  business 
days  after  the  consumer  obtains  counseling 
and  need  not  be  refunded  under  the 
circumstances  described  in  comment 
40(b)(2)(i)-l. 

40(b)(3)  Content  of  counseling. 

1.  Safe  harbor.  Counseling  that  conveys  the 
information  required  by  the  Secretary  of  the 
U.S.  Department  of  Housing  and  Urban 
Development  to  be  provided  pursuant  to  12 
U.S.C.  1715z-20(f),  or  substantially  similar 
information,  satisfies  the  requirements  of 
§  226.40(b)(3). 

40(b)(5)  Type  of  counseling. 

1.  Internet  communication.  Counseling 
considered  face-to-face  or  by  telephone 
includes  counseling  provided  via  an  Internet 
or  other  connection  allowing  the  counselor 
and  consumer  to  see  and  hear  one  another  in 
real  time  and  communication  via  an  Internet 
or  other  connection  designed  to 
accommodate  persons  with  disabilities. 
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40(b)(6)  Independence  of  counselor. 
40(b)(6)(i)  Counselor  compensation. 

1.  Prohibited  compensation.  Section 
226.40(b)(6)(i)  prohibits  a  creditor  or  any 
person  involved  in  originating  a  reverse 
mortgage,  such  as  a  mortgage  broker,  from 
compensating  a  counselor  or  counseling 
agency  for  reverse  mortgage  counseling 
services  related  to  a  particular  transaction. 
Section  226.40(b)(6)(i)  does  not  prohibit  a 
creditor  or  other  person  from  arranging  for 
the  counseling  fee  to  be  financed  as  part  of 
a  reverse  mortgage  transaction. 

40(b)(6)(ii)  Steering. 

1.  Safe  harbor.  To  comply  with 
226.40(b)(6)(ii),  a  creditor  or  other  person 
need  not  in  all  cases  provide  a  list  of  at  least 
five  counselors  or  counseling  agencies  to  the 
consumer.  For  example,  if  the  consumer 
received  reverse  mortgage  counseling  that 
complies  with  §  226.40(b)(i)  before  any  initial 
communication  between  the  consumer  and 
the  creditor  or  other  person  involved  in 
originating  a  reverse  mortgage,  the  consumer 
would  have  already  obtained  the  counseling 
needed  to  satisfy  §  226.40(b)(1).  Therefore,  a 
list  of  counselors  or  counseling  agencies 
would  be  unnecessary."^ 

^Section  226.41 — Servicer’s  Response  to 
Borrower’s  Request  for  Information 
1.  Reasonable  time.  The  servicer  must 
provide  the  required  information  to  the 
consumer  within  a  reasonable  time  after  the 
consumer’s  written  request.  F’or  example,  it 
would  be  reasonable  under  most 
circumstances  to  provide  the  required 
information  within  ten  business  days  of 
receipt  of  the  consumer's  written  request."^ 
***** 

Appendices  G  and  H — Open-End  and 
Closed-End  Model  Forms  and  Clauses 

1.  Permissible  changes.  Although  use  of  the 
model  forms  and  clauses  is  not  required, 
creditors  using  them  properly  will  be  deemed 
to  be  in  compliance  with  the  regulation  with 
regard  to  those  disclosures.  Creditors  may 
make  certain  changes  in  the  format  or  content 
of  the  forms  and  clau.ses  and  may  delete  any 
disclosures  that  are  inapplicable  to  a 
transaction  or  a  plan  without  losing  the  act’s 
protection  from  liability  1,  except] 
►However,-^  formatting  changes  may  not  be 
made  to  ►the  following-^  model  forms  ►, 
model  clauses,"^  and  samples  in 
►Appendices  G  and  G— 2[(A)],  G- 

3{(A)],  C^[(A)],  ►G-5(A)-(C),^G-10(A)- 
(E),  ►G-14(A)-  (E),  G-15(A)-(D),  G-16(A)- 
(D)-^  G-17(A)-(D),  G-18(A)  (except  as 
permitted  pursuant  to  §  226.7(b)(2)),  G— 

18(B) — (C),  G — 19,  G — 20,  [and]  G — 21^^,  G — 
22(A)-(B),  G— 23(A)-(B),  G-24(A)  (except  as 
permitted  pursuant  to  §  226.7(a)(2)),  G— 25, 
and  G-26;  and  H-4(B)  through  H-4(L),  H- 
8(A)-(B),  H-9,  H-17(A)  through  (D),  H- 
19(A)-(I),  and  H-20  through  H-22-^.  The 
rearrangement  of  the  model  forms  and 
clauses  may  not  be  so  extensive  as  to  affect 
the  substance,  clarity,  or  meaningful 
sequence  of  the  forms  and  clauses.  Creditors 
making  revisions  with  that  effect  will  lose 
their  protection  from  civil  liability.  Except  as 
otherwise  specifically  required,  acceptable 
changes  include,  for  example: 

i.  Using  the  first  person,  instead  of  the 
second  person,  in  referring  to  the  borrower. 


ii.  Using  “borrower”  and  “creditor”  instead 
of  pronouns. 

iii.  Rearranging  the  sequences  of  the 
disclosures. 

iv.  Not  using  bold  type  for  headings. 

V.  Incorporating  certain  state  “plain 

English”  requirements. 

vi.  Deleting  inapplicable  disclosures  by 
whiting  out,  blocking  out,  filling  in  “N/A” 

(not  applicable)  or  “0,”  crossing  out,  leaving 
blanks,  checking  a  box  for  applicable  items, 
or  circling  applicable  items.  (This  should 
permit  use  of  multipurpose  standard  forms 
►for  transactions  not  secured  by  real 
property  or  a  dwelling-^.) 

[vii.  Using  a  vertical,  rather  than  a 
horizontal,  format  for  the  boxes  in  the  closed- 
end  disclosures.) 

Appendix  G — Open-End  Model  Forms  and 
Clauses 

***** 

4.  (Models  G-5  through  G-9.  |  ►Mode/ 
Form  G-5(A)  and  Samples  G-5(B)  and  G- 
5(C).  i.  A  creditor  satisfies  §  226.15(b)(3)  if  it 
provides  the  Model  Form  G— 5(A),  or  a 
substantially  similar  notice,  which  is 
properly  completed  with  the  disclosures 
required  by  §  226.15(b)(3). 

ii.  Sample  G-5(B)  provides  guidance  where 
a  creditor  is  providing  the  rescission  notice 
for  opening  of  a  HELOG  account  where  the 
credit  line  is  being  secured  by  the  consumer’s 
home  and  the  full  credit  line  is  rescindable. 

In  this  situation,  a  creditor  may  use  Sample 
G— 5(B)  to  meet  the  content  and  format 
requirements  for  the  rescission  notice  set 
forth  in  §  226.15(b)  and  Model  Form  G— 5(A). 

iii.  Sample  G— 5(C)  provides  guidance 
where  a  creditor  is  providing  the  rescission 
notice  for  a  credit  limit  increase  on  the 
HELOG  account.  In  this  situation,  a  creditor 
may  use  proposed  Sample  G— 5(C)  to  meet  the 
content  and  format  requirements  for  the 
rescission  notice  set  forth  in  §  226.15(b)  and 
Model  Form  G— 5(A). 

iv.  Samples  G— 5(B)  and  G— 5(C)  contain  the 
following  optional  disclosures  set  forth  in 

§  226.15(b):  (1)  A  disclosure  about  joint 
owners;  (2)  an  acknowledgment  of  receipt  of 
the  notice:  (3)  the  consumer’s  name  and 
property  address  pre-printed  on  the  form;  (4) 
the  account  number  on  the  form;  and  (5)  a 
fax  number  that  may  be  used  by  the 
consumer  to  exercise  his  or  her  rescission 
right.  A  creditor  may  delete  these  optional 
disclosures  from  Samples  G— 5(B)  and  G-5(C) 
and  still  retain  the  safe  harbor  from  liability 
provided  by  these  forms. 

V.  Although  creditors  are  not  required  to 
use  a  certain  paper  size  in  disclosing  the 
rescission  notice  required  under  §  226.15(b), 
Samples  G— 5(B)  and  G— 5(C)  are  each 
designed  to  be  printed  on  an  8V2  x  11  inch 
sheet  of  paper.  In  addition,  the  following 
formatting  techniques  were  used  in 
presenting  the  information  in  the  sample 
notices  to  ensure  that  the  information  is 
readable: 

A.  A  readable  font  style  and  font  size  (10- 
point  Arial  font  style). 

B.  Sufficient  spacing  between  lines  of  the 
text. 

C.  Adequate  spacing  between  paragraphs 
when  several  pieces  of  information  were 
included  in  the  same  row  of  the  table,  as 
appropriate. 


D.  Standard  spacing  between  words  and 
characters.  In  other  words,  the  text  was  not 
compressed  to  appear  smaller  than  10-point 
type. 

E.  Sufficient  white  space  around  the  text  of 
the  information  in  each  row,  by  providing 
sufficient  margins  above,  below  and  to  the 
sides  of  the  text. 

F.  Sufficient  contrast  between  the  text  and 
the  background.  Generally,  black  text  was 
used  on  white  paper. 

vi.  While  the  regulation  does  not  require 
creditors  to  use  the  above  formatting 
techniques  in  presenting  information  in  the 
notice  (except  for  the  10-point  font 
requirement),  creditors  are  encouraged  to 
consider  these  techniques  when  deciding 
how  to  disclose  information  in  the  notice,  to 
ensure  that  the  information  is  presented  in  a 
readable  format. 

vii.  Creditors  may  use  color,  shading  and 
similar  graphic  techniques  with  respect  to 
the  notice,  so  long  as  the  notice  remains 
substantially  similar  to  the  model  and  sample 
forms  in  Appendix  G.  -^[These  models  set 
out  notices  of  the  right  to  rescind  that  would 
be  used  at  different  times  in  an  open-end 
plan  The  last  paragraph  of  each  of  the 
rescission  model  forms  contains  a  blank  for 
the  date  by  which  the  consumer’s  notice  of 
cancellation  must  be  sent  or  delivered.  A 
parenthetical  is  included  to  address  the 
situation  in  which  the  consumer’s  right  to 
rescind  the  transaction  exists  beyond  3 
business  days  following  the  date  of  the 
transaction,  for  example,  when  the  notice  or 
material  disclosures  are  delivered  late  or 
when  the  date  of  the  transaction  in  paragraph 
1  of  the  notice  is  an  estimate.  The  language 
of  the  parenthetical  is  not  optional.  See  the 
commentary  to  section  226.2(a)(25)  regarding 
the  specificity  of  the  security  interest 
disclosure  for  model  form  G-7.  ] 
***** 

Appendix  H — Closed-End  Model  Forms  and 
Clauses 

1.  Models  H-1  and  H-2.  Creditors  may 
make  several  types  of  changes  to  closed-end 
model  forms  H-1  (credit  sale)  and  H— 2  (loan) 
and  still  be  deemed  to  be  in  compliance  with 
the  regulation,  provided  that  the  required 
disclosures  are  made  clearly  and 
conspicuously.  Permissible  changes  include 
the  addition  of  the  information  permitted  by 
[footnote  37  toj  section  226.17  and  “directly 
related”  information  as  set  forth  in  the 
commentary  to  section  226.17(a). 

The  creditor  may  also  delete,  or  on  multi¬ 
purpose  forms,  indicate  inapplicable 
disclosures,  such  as: 

•  The  itemization  of  the  amount  financed 
option  (See  sample[sl  H-12I  through  H- 
151.) 

•  The  credit  [life  and  disability! 
insurance ►  or  debt  cancellation  or  debt 
suspension  coverage-^  disclosures  (See 
►model  forms  and-^  samples  H- 
|111^17(A),  (B),  (G),and  (D).) 

•  The  property  insurance  disclosures  (See 
►model  clause  H-18,  and  -^samples  H-10 
through  H-12[,  and  H-141.) 

•  The  “filing  fees”  and  “nonfiling 
insurance”  disclosures  (See  samples  H-11 
and  H-12.) 
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•  The  prepayment  penalty  or  rebate 
disclosures  (See  sample[sl  H-12  [and  H- 
141.) 

•  The  total  sale  price  (See  samples  H-11 
Ithroughl  ►and'^  H-ll5l^l2'^.)  Other 
permissible  changes  include: 

•  Adding  the  creditor’s  address  or 
telephone  number.  (See  the  commentary  to 
§  226.18(a).) 

•  Combining  required  terms  where  several 
numerical  disclosures  are  the  same,  for 
instance,  if  the  “total  of  payments”  equals  the 
“total  sale  price.”  (See  the  commentary  to 
§226.18.) 

•  Rearranging  the  sequence  or  location  of 
the  disclosures — for  instance,  by  placing  the 
descriptive  phrases  outside  the  boxes 
containing  the  corresponding  disclosures,  or 
by  grouping  the  descriptors  together  as  a 
glossary  of  terms  in  a  separate  section  of  the 
segregated  disclosures;  by  placing  the 
payment  schedule  at  the  top  of  the  form;  or 
by  changing  the  order  of  the  disclosures  in 
the  boxes,  including  the  annual  percentage 
rate  and  finance  charge  boxes. 

•  Using  brackets,  instead  of  checkboxes,  to 
indicate  inapplicable  disclosures. 

•  Using  a  line  for  the  consumer  to  initial, 
rather  than  a  checkbox,  to  indicate  an 
election  to  receive  an  itemization  of  the 
amount  financed. 

•  Deleting  captions  for  disclosures. 

•  Using  a  symbol,  such  as  an  asterisk,  for 
estimated  disclosures,  instead  of  an  “e.” 

•  Adding  a  signature  line  to  the  insurance 
disclosures  to  reflect  joint  policies. 

•  Separately  itemizing  the  filing  fees. 

•  Revising  the  late  charge  disclosure  in 
accordance  with  the  commentary’  to 
§226.18(1). 

•k  it  1e  it  ic 

3.  Models  throughl^,  H- 

4(C),  H-4(H),  H-5.^  H-7>>,  H-16,  H-18,  and 
H-20  through  H-23-^.  The  model  clauses  are 
not  included  in  the  model  forms  although 
they  are  mandatory'  for  certain  transactions. 
Creditors  using  the  model  clauses  when 
applicable  to  a  transaction  are  deemed  to  be 
in  compliance  with  the  regulation  with 
regard  to  that  disclosure. 

*  *  *  *  * 

11.  Models  H-8^(Aj^  and  H-9^and 
Sample  H-8(B}^.  ►  Model  Forms  H-8(A) 
and  H-9-^  [These  models]  contain  the 
rescission  notices  for  a  typical  closed-end 
transaction  and  a  [refinancingl^new 
advance  of  money  with  the  same  creditor^, 
respectively. 

►i.  These  model  forms  illustrate,  in  the 
tabular  format,  the  disclosures  required 
generally  by  §  226.23(b). 

ii.  A  creditor  satisfies  §  226.23(b)(3)  if  it 
provides  the  appropriate  model  form  (H-8(A) 
or  H-9),  or  a  substantially  similar  notice, 
which  is  properly  completed  with  the 
disclosures  required  by  §  226.23(b)(3). 

iii.  Sample  H-8(B)  contains  the  following 
optional  disclosures  set  forth  in  §  226.23(b): 
(1)  A  disclosure  about  joint  owners;  (2)  an 
acknowledgment  of  receipt  of  the  notice;  (3) 
the  consumer’s  name  and  property  address 
pre-printed  on  the  form;  (4)  the  loan  number 
on  the  form;  and  (5)  a  fax  number  that  may 
be  used  by  the  consumer  to  exercise  his  or 
her  rescission  right.  A  creditor  may  delete 
these  optional  disclosures  from  Sample  H- 


8(B)  and  still  retain  the  safe  harbor  from 
liability  provided  by  this  form. 

iv.  Although  creditors  are  not  required  to 
use  a  certain  paper  size  in  disclosing  the 
rescission  notice  under  §  226.23(b),  Model 
Forms  H-8(A)  and  H-9  and  Sample  H-8(B) 
are  designed  to  be  printed  on  an  8V2  x  11 
sheet  of  paper.  In  addition,  the  following 
formatting  techniques  were  used  in 
presenting  the  information  in  the  model 
forms  and  sample  to  ensure  that  the 
information  is  readable: 

A.  A  readable  font  style  and  font  size  (10- 
point  Arial  font  style); 

B.  Sufficient  spacing  between  lines  of  the 
text; 

C.  Adequate  spacing  between  paragraphs 
w'hen  several  pieces  of  information  were 
included  in  the  same  row  of  the  table,  as 
appropriate. 

D.  Standard  spacing  between  words  and 
characters.  In  other  words,  the  text  was  not 
compressed  to  appear  smaller  than  10-point 
type; 

R.  Sufficient  white  space  around  the  text  of 
the  information  in  each  row,  by  providing 
sufficient  margins  above,  below  and  to  the 
sides  of  the  text; 

F.  Sufficient  contrast  between  the  text  and 
the  background.  Generally,  black  text  was 
used  on  white  paper. 

V.  While  the  regulation  does  not  require 
creditors  to  use  the  above  formatting 
techniques  in  presenting  information  in  the 
tabular  format  (except  for  the  10-point 
minimum  font  requirement),  creditors  are 
encouraged  to  consider  these  techriiques 
when  deciding  how  to  disclose  information 
in  the  notice  to  ensure  that  the  information 
is  presented  in  a  readable  format. 

vii.  Creditors  may  use  color,  shading  and 
similar  graphic  techniques  with  respect  to 
the  notice,  so  long  as  the  notice  remains 
substantially  similar  to  the  model  and  sample 
forms  in  Appendix  H.-^  [The  last  paragraph 
of  each  model"  form  contains  a  blank  for  the 
date  by  which  the  consumer’s  notice  of 
cancellation  must  be  sent  or  delivered.  A 
parenthetical  is  included  to  address  the 
situation  in  which  the  consumer’s  right  to 
rescind  the  transaction  exists  beyond  3 
business  days  following  the  date  of  the 
transaction,  for  example,  where  the  notice  or 
material  disclosures  are  delivered  late  or 
where  the  date  of  the  transaction  in 
paragraph  1  of  the  notice  is  an  estimate.  The 
language  of  the  parenthetical  is  not  optional. 
See  the  commentary  to  section  226.2(a)(25) 
regarding  the  specificity  of  the  security 
interest  disclosure  for  model  form  H-9.  The 
prior  version  of  model  form  H-9  is 
substantially  similar  to  the  current  version 
and  creditors  may  continue  to  use  it,  as 
appropriate.  Creditors  are  encouraged, 
however,  to  use  the  current  version  when 
reordering  or  reprinting  forms.] 

12.  Sample  forms.  [The  sample 
forms]^Samples-^  [(]^H-4(D)  through  H- 
(F),  H4(I)  and  H-4(J),  H-8(B),^H-10  through 
H-[15]I^12,  H-17(B)  through  (D),  and  H- 
19(D)  through  (I)'^[)]  ser\'e  a  different 
purpose  than  the  model  forms  ►  and  model 
clauses'^.  The  samples  illustrate  various 
ways  of  adapting  the  model  forms  to  the 
individual  transactions  described  in  the 
commentary  to  appendix  H.  The  deletions 


and  rearrangements  shown  relate  only  to  the 
specific  transactions  described.  As  a  result, 
the  samples  do  not  provide  the  general 
protection  from  civil  liability  provided  by  the 
model  forms  and  clauses. 
***** 

Appendix  K  to  Part  226 — [Total  Annual 
Loan  Cost  Rate  Computations  for]  Reverse 
Mortgage  [Transactions]  ►Model  Forms  and 
Clauses-^ 

►1.  Permissible  changes,  i.  Although  use 
of  the  model  forms  is  not  required,  creditors 
using  them  properly  will  be  deemed  to  be  in 
compliance  with  the  regulation.  Creditors 
may  make  certain  types  of  changes  to  the 
model  forms  and  still  be  deemed  to  be  in 
compliance  with  the  regulation,  provided 
that  the  required  disclosures  are  made  clearly 
and  consfjicuously.  The  model  forms 
aggregate  disclosures  into  groups  under 
specific  headings.  Changes  may  not  include 
rearranging  the  sequence  of  disclosures,  for 
instance,  by  rearranging  which  disclosures 
are  provided  under  each  heading  or  by 
rearranging  the  sequence  of  the  headings  and 
grouping  of  disclosures.  Changes  to  the 
model  forms  may  not  be  so  extensive  as  to 
affect  the  substance  or  clarity  of  the  forms. 
Creditors  making  revisions  with  that  effect 
will  lose  their  protection  from  civil  liability. 
Acceptable  changes  include,  for  e.xample: 

A.  Using  the  first  person,  instead  of  the 
second  person,  in  referring  to  the  borrower 

B.  Using  “borrower”  and  “creditor”  instead 
of  pronouns 

C.  Incorporating  certain  state  “plain 
English”  requirements 

D.  Deleting  inapplicable  disclosures  by 
whiting  out,  blocking  out,  filling  in  “N/A” 

(not  applicable)  or  “0,”  crossing  out,  leaving 
blanks,  checking  a  box  for  applicable  items, 
or  circling  applicable  items. 

ii.  Although  creditors  are  not  required  to 
use  a  certain  paper  size  in  disclosing  the 
§226.33  disclosures,  samples  K-4,  K-5,  and 
K-6  are  designed  to  be  printed  on  three  8V2 
X  11  inch  sheets  of  paper.  A  creditor  may  use 
larger  sheets  of  paper,  such  as  8V2  x  14  inch 
sheets  of  paper,  or  may  use  multiple  pages. 

If  the  disclosures  are  provided  on  two  sides 
of  a  single  sheet  of  paper,  the  creditor  must 
include  a  reference  or  references,  such  as 
“SEE  BACK  OF  PAGE”  at  the  bottom  of  each 
page  indicating  that  the  disclosures  continue 
onto  the  back  of  the  page.  If  the  disclosures 
are  on  two  or  more  pages,  a  creditor  may  not 
include  any  intervening  information  between 
portions  of  the  disclosure.  In  addition,  the 
following  formatting  techniques  were  used  in 
presenting  the  information  in  the  sample 
tables  to  ensure  that  the  information  is 
readable: 

A.  A  readable  font  style  and  font  size  (10- 
point  Ariel  font  style  for  body  text,  except  for 
annual  percentage  rates  show'n  in  16-point 
type). 

B.  Sufficient  spacing  between  lines  of  the 
text. 

C.  Standard  spacing  between  words  and 
characters.  In  other  words,  the  body  text  was 
not  compressed  to  appear  smaller  than  the 
10-point  type  size. 

D.  Sufficient  white  space  around  the  text 
of  the  information  in  each  row,  by  providing 
sufficient  margins  above,  below  and  to  the 
sides  of  the  text. 
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E.  Sufficient  contrast  between  the  text  and 
the  background.  Generally,  black  text  was 
used  on  white  paper. 

iii.  The  Board  is  not  requiring  creditors  to 
use  the  above  formatting  techniques  in 
presenting  information  in  the  tabular  format 
(except  for  the  10-point  and  16-point 
minimum  font  requirements);  however,  the 
Board  encourages  creditors  to  consider  these 
techniques  when  disclosing  information  in 
the  table  to  ensure  that  the  information  is 
presented  in  a  readable  format. 

2.  Models  K-1  through  K-3.  i.  These  model 
forms  illustrate,  in  the  tabular  format,  the 
disclosures  required  generally  under 

§  226.33(c)  and  (d)  for  reverse  mortgages. 
Creditors  can  use  model  K-1  for  early  open- 
end  reverse  mortgages  disclosures  required 
by  §  226.33(d)(1);  model  K-2  for  account¬ 
opening  open-end  reverse  mortgage 
disclosures;  and  model  K-3  for  closed-end 
reverse  mortgages. 

ii.  Except  as  otherwise  permitted, 
disclosures  must  be  substantially  similar  in 
sequence  and  format  to  model  forms  K-1 
through  K-3,  as  applicable. 

3.  Sample  forms.  Samples  K-4  through 
K-6  serve  a  different  purpose  than  the  model 
forms  and  model  clauses.  The  samples 
illustrate  various  ways  of  adapting  the  model 
forms  to  the  individual  transactions 
described  in  the  commentary  to  appendix  K. 
The  deletions  and  rearrangements  shown 
relate  only  to  the  specific  transactions 
described.  As  a  result,  the  samples  do  not 
provide  the  general  protection  from  civil 
liability  provided  by  the  model  forms  and 
clauses. 

4.  Sample  K-4.  This  sample  illustrates  the 
early  disclosures  under  §  226.33  for  an 
open-end  variable-rate  reverse  mortgage.  The 
appraised  property  value  is  $275,000,  and  the 
age  of  the  youngest  consumer  is  82.  The 
consumer  has  not  yet  chosen  the  type  of 
payments  to  receive  from  the  creditor.  Under 
the  creditor’s  reverse  mortgage  the  consumer 
may  receive  a  line  of  credit,  and  the 
maximum  draw  on  the  line  of  credit  that  the 
consumer  could  take  at  closing  is  $18^,974. 
The  variable  APR  is  2.93%.  There  are  no 
transactions  requirements  or  early 
termination  fee  and  therefore  they  are  not 
shown.  The  consumer’s  liability  is  limited  to 
the  net  proceeds  of  the  sale  of  the  home,  and 
the  costs  associated  with  the  sale  are 
assumed  to  be  7%. 

5.  Sample  K-5.  This  sample  illustrates  the 
account-opening  disclosures  under  §  226.33 
for  an  open-end  variable-rate  reverse 
mortgage.  It  corresponds  to  the  early 


disclosure  Sample  K— 4,  and  illustrates  the 
situation  where  the  consumer  has  chosen  to 
receive  an  initial  advance  of  $12,000,  a  line 
of  credit  of  $15,000,  and  a  monthly  payment 
amount  of  $1,287. 

6.  Sample  K-6.  This  sample  illustrates  the 
closed-end  reverse  mortgage  disclosures.  The 
appraised  property  value  is  $120,000  and  the 
age  of  the  youngest  borrower  is  62.  The 
consumer  may  only  receive  funds  in  the  form 
of  an  initial  advance  at  closing  at  $55,242. 

The  loan  has  a  fixed  simple  interest  rate  of 
5.56%.  There  are  no  applicable  fees  other 
than  those  itemized  in  the  disclosure  and 
therefore  the  disclosure  regarding  other  fees 
is  not  shown.  The  consumer’s  liability  is 
limited  to  the  net  proceeds  of  the  sale  of  the 
home,  and  the  costs  associated  with  the  sale 
are  assumed  to  be  7%. 

7.  Model  K-7.  Model  Clause  K-7  is  not 
included  in  the  model  forms  although  it  is 
mandatory  for  certain  transactions.  Creditors 
using  the  model  clause  when  applicable  to  a 
transaction  are  deemed  to  be  in  compliance 
with  the  regulation  with  regard  to  that 
disclosure.  Model  Clause  K-7  illustrates,  in 
the  tabular  format,  the  disclosures  required 
under  §  226.33(c)(8)(v)  regarding  shared- 
equity  or  shared-appreciation  disclosures 
applicable  to  reverse  mortgages  subject  to 
§226.33.^ 

(1.  General.  The  calculation  of  total  annual 
loan  cost  rates  under  appendix  If.  is  based  on 
the  principles  set  forth  and  the  estimation  or 
“iteration”  procedure  used  to  compute  annual 
percentage  rates  under  appendix  J.  Rather 
than  restate  this  iteration  process  in  full,  the 
regulation  cross-references  the  procedures 
found  in  appendix  J.  In  other  aspects  the 
appendix  reflects  the  special  nature  of 
reverse  mortgage  transactions.  Special 
definitions  and  instructions  are  included 
where  appropriate. 

(b)  Instructions  and  equations  for  the  total 
annual  loan  cost  rate. 

(b)(5)  Number  of  unit-periods  between  two 
given  dates. 

1.  Assumption  as  to  when  transaction 
begins.  The  computation  of  the  total  annual 
loan  cost  rate  is  based  on  the  assumption  that 
the  reverse  mortgage  transaction  begins  on 
the  first  day  of  the  month  in  which 
consummation  is  estimated  to  occur. 
Therefore,  fractional  unit-periods  (used 
under  appendix  J  for  calculating  annual 
percentage  rates)  are  not  used. 

(b)(9)  Assumption  for  discretionary  cash 
advances. 

1.  Amount  of  credit.  Creditors  should 
compute  the  total  annual  loan  cost  rates  for 


transactions  involving  discretionary  cash  » 
advances  by  assuming  that  50  percent  of  the 
initial  amount  of  the  credit  available  unde^ 
the  transaction  is  advanced  at  closing  or,  in 
an  open-end  transaction,  when  the  consumer 
becomes  obligated  under  the  plan.  (For  the 
purposes  of  this  assumption,  the  initial 
amount  of  the  credit  is  the  principal  loan 
amount  less  any  costs  to  the  consumer  under 
section  226.33(c)(1).) 

(b)(10)  Assumption  for  variable-rate 
reverse  mortgages. 

1.  Initial  discount  or  premium  rate.  Where 
a  variable-rate  reverse  mortgage  transaction 
includes  an  initial  discount  or  premium  rate, 
the  creditor  should  apply  the  same  rules  for 
calculating  the  total  annual  loan  cost  rate  as 
are  applied  when  calculating  the  annual 
percentage  rate  for  a  loan  with  an  initial 
discount  or  premium  rate  (see  the 
commentary  to  §  226.17(c)). 

(d)  Reverse  mortgage  model  form  and 
sample  form. 

(d)(2)  Sample  form. 

1.  General.  The  “clear  and  conspicuous” 
standard  for  reverse  mortgage  disclosures 
does  not  require  disclosures  to  be  printed  in 
any  particular  type  size.  Disclosures  may  be 
made  on  more  than  one  page,  and  use  both 
the  front  and  the  reverse  sides,  as  long  as  the 
pages  constitute  an  integrated  document  and 
the  table  disclosing  the  total  annual  loan  cost 
rates  is  on  a  single  page.J 

Appendix  L — ►Reserved-^!  Assumed  Loan 
Periods  for  Computations  of  Total  Annual 
Loan  Cost  Rates 

1.  General.  The  life  expectancy  figures 
used  in  appendix  L  are  those  found  in  the 
U.S.  Decennial  Life  Tables  for  women,  as 
rounded  to  the  nearest  whole  year  and  as 
published  by  the  U.S.  Department  of  Health 
and  Human  Services.  The  figures  contained 
in  appendix  L  must  be  used  by  creditors  for 
all  consumers  (men  and  women).  Appendix 
L  will  be  revised  periodically  by  the  Board 
to  incorporate  revisions  to  the  figures  made 
in  the  Decennial  Tables.! 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  16,  2010. 
Robert  deV,  Frierson, 

Deputy  Secretary  of  the  Board. 

Note:  The  following  attachments  A  and  B 
will  not  appear  in  the  Code  of  Federal 
Regulations. 
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^•.  FEDERAL  RESERVE  BOARD  CONSUMER  PROTECTION  RESOURCES 

Key  Questions  to  Ask  about  Reverse  Mortgage  Loans 


When  you  are  shopping  for  a  reverse  mortgage  loan,  consider  the  questions  below.  > 

Ask  your  lender  about  other  loan  products,  such  as  a  traditional  home  equity  loan  or  home  | 

equity  line  of  credit.  For  more  information,  go  to:  www.frb.aov.  : 

1)  What  is  a  Reverse  Mortgage  Loan? 

A  reverse  mortgage  loan  is  available  to  seniors  (usually  age  62  and  older)  who  own  all  or  almost  ' 

all  of  the  equity  in  their  home.  This  loan  allows  you  to  exchange  equity  in  your  home  for  cash.  ' 

With  a  reverse  mortgage  loan,  you  typically  don’t  pay  back  the  loan  for  as  long  as  you  live  in 

your  home.  Instead,  the  loan  must  be  repaid  in  full  when  the  last  living  borrower  dies,  sells  the 

home,  or  moves  out  of  the  home  for  12  months  or  more.  Repaying  the  loan  in  full  includes  the 

amount  of  the  original  loan  plus  all  interest  and  any  other  fees  and  charges.  Most  borrowers  (or 

their  heirs)  repay  a  reverse  mortgage  by  selling  the  home. 

2)  How  is  a  reverse  mortgage  loan  different  from  a  traditional  mortgage? 

■  Traditioned  mortgages  are  loans  generally  used  to  buy  a  home  or  to  borrow  against  your 
home  equity  for  bills  or  other  expenses.  When  you  take  out  a  traditional  mortgage,  typically 
the  lender  owns  most  of  the  equity  in  your  home.  As  you  pay  back  the  loan  over  time  (usually 
through  monthly  payments),  you  get  that  equity  back  from  the  lender.  Once  the  traditional 
mortgage  is  paid  off,  you  own  all  the  equity  in  your  home — the  lender  owns  nothing. 

•  With  a  reverse  mortgage  loan,  you  already  own  all  or  most  of  the  equity  in  your  home,  and 
you  exchange  this  equity  for  cash  from  a  lender.  Because  you  do  not  pay  back  this  money 
gradually  over  time,  you  do  not  earn  equity  back  from  the  lender.  Instead,  the  equity  you  own 
decreases  and  the  amount  you  owe  increases  as  interest  and  other  fees  and  charges  are 
added  to  the  amount  of  the  original  loan. 

3)  Is  a  reverse  mortgage  loan  right  for  me? 

The  advantage  of  a  reverse  mortgage  is  that  you  can  exchange  your  home  equity  for  cash  and 
do  not  have  to  make  monthly  payments.  But  reverse  mortgetges  have  risks: 

•  Loan  amount  Increases  over  time 

The  amount  you  owe  increases  every  month.  The  younger  you  are  when  you  take  out  a 
reverse  mortgage,  the  more  time  there  will  be  for  the  interest  to  grow  and  the  more  you  will 
owe. 

•  Less  cushion  for  emergencies 

By  taking  out  a  reverse  mortgage  now,  you  will  have  less  home  equity  later  when  you  may 
need  it  more,  for  example,  to  pay  for  future  emergencies,  health  care  needs,  home  repairs, 
or  everyday  living  expenses.  If  you  are  not  facing  a  financial  emergency  now,  consider 
postponing  taking  out  a  reverse  mortgage. 

•  Costs  more  than  other  loan  options 

Reverse  mortgages  are  generally  more  expensive  than  other  home  loans,  so  consider  other 
options  before  taking  a  reverse  mortgage.  Reverse  mortgages  may  also  have  tax 
consequences  or  may  affect  your  eligibility  for  federal  or  state  assistance.  Talk  with  a  HUD- 
approved  reverse  mortgage  counselor  or  financial  advisor  to  learn  more. 
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•  4)  What  fees  and  charges  are  added  to  a  reverse  mortgage  loan? 

Pees  and  charges  can  vary  in  amount  and  type  from  one  reverse  mortgage  loan  to  another 
Most  borrowers  choose  to  have  these  costs  added  to  their  loan  balance  If  you  choose  to  add 
these  costs  to  your  loan  balance,  you  will  be  charged  interest  on  these  costs  each  month  in 
addition  to  the  interest  charged  on  the  cash  you  recede  Reverse  mortgage  loan  fees  and 
charges  typically  include 

•  Closing  costs  which  are  charged  once,  at  closing 

•  Reverse  mortgage  insurance  premium,  which  is  charged  In  two  parts  once  at  closing  and 
each  month  as  a  percent  of  your  outstanding  loan  balance 

•  Interest  which  is  charged  on  your  outstanding  loan  balance  each  month 

•  Servicing  fee.  which  is  charged  each  month. 

5)  What  if  my  lender  wants  me  to  use  money  from  my  reverse  mortgage  to  buy 
an  annuity  or  make  another  investment? 

Under  federal  law,  you  cannot  be  required  to  use  your  reverse  mortgage  money  to  purchase 
any  other  financial  or  Insurance  product  (such  as  an  annuity,  long-term  care  insurance,  or  life 
Insurance)  if  another  product  is  offered  to  you,  make  sure  you  understand  (1 )  how  the  product 
works  and  what  its  benefits  are.  (2)  how  much  it  costs.  (3)  whether  you  need  it,  and  (4)  how 
much  money  the  person  selling  the  product  makes  if  you  purchase  it  Talk  with  a  HUD-approved 
reverse  mortgage  counselor  or  financial  advisor  before  you  decide 

6)  Does  the  lender  take  the  title  to  my  home  while  I  have  a  reverse  mortgage? 

No  You  continue  to  own  your  home  while  you  ha\'e  a  reverse  mortgage  loan  This  means  that 
you  must  still  pay  for  property  taxes,  insurance,  and  repairs 

7)  Can  I  lose  my  home  while  I  have  a  reverse  mortgage? 

Yes  You  could  lose  your  home  if  you  do  not  pay  for  property  taxes,  insurance,  and  repairs  For 
example,  if  you  don't  pay  your  taxes  the  lender  could  demarxl  that  you  repay  the  loan  in  full 
You  may  have  to  sell  your  home  to  repay  the  loan  Or  the  lender  could  take  your  home  through 
foreclosure  Also,  if  you  don't  live  in  your  home  for  12  straight  months  or  more  (for  example,  if 
you  are  in  the  hospital  or  a  nursing  home),  the  lender  could  demand  that  you  repay  the  loan  m 
full,  and  you  may  have  to  sell  your  home  to  repay  the  loan 

8)  What  happens  at  the  end  of  the  loan?  What  if  I  owe  more  than  my  home  is 
worth  when  the  loan  comes  due? 

A  reverse  mortgage  loan  is  usually  repaid  by  selling  the  home.  If  the  money  earned 
through  selling  the  home  isnt  enough  to  repay  the  reverse  mortgage,  almost  bll  lerxlers  will 
absorb  the  difference  These  lenders  will  not  be  able  to  sue  you  or  your  heirs  for  more  money  If 
the  reverse  mortgage  is  irBured  by  the  federal  govemmertt,  the  government  will  absorb  the 
difference  instead  of  the  leixter  However,  if  you  or  your  heirs  want  to  keep  your  home,  the  loan 
must  be  repaid  in  full.  Ask  your  lender  if  this  applies  to  your  loan. 

9)  What  happens  if  there  is  money  left  over  after  the  home  is  sold? 

Almost  all  reverse  mortgage  loans  let  the  homeowner  (or  the  homeowner's  heirs)  keep  any 
money  left  over  after  the  loan  is  repaid  in  full  Ask  your  lender  if  this  applies  to  your  loan 
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Key  Questions  to  Ask  About  Your  Mortgage 


When  you  are  shopping  for  a  loan,  ask  each  lender  the  questions  below.  Some  loans  have  risky  features  that 
could  make  it  difficult  for  you  to  make  payments  in  the  future  Make  sure  you  understand  the  terms  of  your  loan. 
*  If  you  are  not  comfortable  with  the  risks,  ask  your  lender  about  other  loan  products.  The  only  way  to  make 
sure  you  get  the  best  possible  loan  terms  is  to  talk  to  several  lenders. 

Shop.  Compare.  Negotiate. 

You  cannot  be  charged  a  fee,  other  than  a  credit  history  fee,  until  you  get  disclosures.  If  you  do  not  want  the 
loan,  you  have  a  right  to  a  fee  refund,  except  for  a  credit  history  fee,  for  three  days  after  you  get  the  disclosures. 


For  more  information  about  risky  loan  features,  read  Shop  Wisely:  Understanding  Your  Mortgage  Choices, 
available  at:  www.federalreserve.aov. 


1 

Can  my  interest  rate  increase? 

If  you  have  an  adjustable  rate  mortgage  (ARM),  your  interest  rate  can  go  up  or  down  after  a  | 

short  period.  This  means  that  your  monthly  payments  could  increase.  J 

2 

Can  my  monthly  payment  increase? 

VWth  some  loans,  your  monthly  payment  could  increase  after  a  period  of  time,  often  by 
hundreds  of  dollars.  This  increase  could  be  because  you  have  a  lower  introductory  interest  j 

rate,  your  property  taxes  or  insurance  premiums  increase,  or  because  in  the  beginning  your  | 

monthly  payment  only  covers  the  interest  on  the  loan,  and  not  the  principal  owed. 

3 

Will  my  monthly  payments  reduce  my  loan  balance? 

Some  loans  let  you  pay  only  the  interest  on  your  loan  each  month.  These  payments  do  not 
pay  down  the  amount  you  borrowed.  As  a  result,  if  you  have  this  type  of  loan,  you  may  not 
buHd  any  equity  in  your  home. 

4 

Even  if  I  make  my  monthly  payments,  can  my  loan  balance  increase? 

Some  loans  let  you  choose  to  pay  even  less  than  the  interest  owed  each  month  The  unpaid  i 

interest  is  added  to  your  loan  balance  and  increases  the  total  amount  that  you  owe.  ! 

This  could  cause  you  to  lose  equity  in  your  home  over  time.  j 

5 

Could  I  owe  a  prepayment  penalty?  ] 

Some  loans  charge  you  a  large  fee  if  you  pay  off  your  loan,  refinance  it,  or  sell  your  home 
within  the  first  few  years  of  the  loan.  This  penalty  fee  could  be  thousands  of  dollars. 

[e 

Will  I  owe  a  balloon  payment?  ^ 

Some  loans  require  a  very  large  payment  at  the  end  of  the  loan — sometimes  tens  of  j 

thousands  of  dollars.  If  interest  rates  go  up  or  if  the  value  of  your  property  drops,  you  may  ; 

not  be  able  to  refinance  your  loan  before  you  have  to  make  this  large  payment. 

7 

Will  I  have  to  document  my  employment,  income,  and  assets  to  get  this  loan? 
Sometimes  a  lender  will  make  a  loan  without  requiring  you  to  show  that  you  are  employed 
and  have  the  income  or  assets  to  repay  the  loan.  These  no-documentation  (“no-doc”)  or 
low-documentation  (“low-doc”)  loans  usually  have  higher  interest  rates  or  higher  fees  than 
other  loans.  J 
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